Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


/,£^  ./y 


J..1 


PRECEDENTS 


IN 


PLEADING: 


WITH  COPIOUS  NOTES  ON  PLEADING,  PRACTICE  AND  EVIDENCE. 


BY  THE  LATE 


JOSEPH  CHITTY,  JUN.  ESQ. 


THB    8BOOND    BDITIOM, 

CONTAINING  REFERENCES  TO  ALL  THE  CASES  DECIDED  UPON 

THE  NEW  RULES  OF  PLEADING, 

AND 

ON  THE  MORE  IMPORTANT  SUBJECTS. 

By  henry  PEARSON,  Esq. 

OF  TilB  MIDDLE  TEMPLE,  BARRISTER  AT  LAW. 


"  OBABUNT  CAU9AS  MELIUS."— Tir^.  iEa.  VL  860. 


LONDON : 

W.  BENNING  AND  CO.,  LAW  BOOKSELLERS, 

43,  FLEET  STREET. 
1847, 


t 


* 


PEEFACE. 


The  Common  Law  Commissioners  (a)  observed,  in  their  able  report 
upon  which  the  New  Rules  of  Pleading  were  mainly  founded,  that 
in  the  event  of  their  recommendations  being  adopted,  some  difficulties 
would  probably  occur  in  the  outset  with  respect  to  the  proper  form 
of  pleading  in  particular  cases,  and  to  the  course  of  the  evidence 
upon  particular  issues;  but  they  anticipated  that  within  a  short 
period  the  principles  of  the  new  law  would  be  permanently  settled, 
at  the  expense  of  some  adjudged  cases. 

After  a  lapse  of  thirteen  years  from  the  promulgation  of  the  New 
Rules,  I  believe  the  period  anticipated  by  the  Commissioners  has 
arrived ;  and  taking  the  first  edition  of  this  book  as  a  groundwork,  I 
have  endeavoured  to  produce  in  a  compendious  form,  a  complete  col- 
lection of  all  the  ordinary  precedents  in  pleading,  with  copious  notes 
upon  the  law  practice  and  evidence,  connected  with  each  precedent ; 
but  as  compression  has  been  my  aim,  I  could  not,  without  swelling 
the  book  to  a  most  inconvenient  bulk,  do  more  than  refer  to  many 
precedents  of  less  usual  occurrence,  which  are  to  be  found  at  length 
in  the  reports.  I  think  it  right  to  state,  that  but  little  of  the  first 
edition  of  this  work  has  been  preserved,  at  least  as  respects  the  pleas 
and  replications,  the  forms,  in  many  instances  having  been  entirely 
remodelled  by  myself,  and  several  new  ones  added ;  in  addition  to 
which,  I  have  rewritten  nearly  all  the  notes,  and  such  of  the  prece- 
dents as  I  have  retained,  I  have  carefully  resettled  in  accordance 
with  the  most  recent  cases.  I  have  also  prefixed  short  preliminary 
observations  to  the  more  important  subjects ;  these  observations  are 
intended  to  convey  the  general  leading  principles  of  the  law  con- 
nected with  each  title  (&),  and  for  this  purpose  I  have,  in  framing 
them,  selected  all  that  appeared  to  me  to  be  valuable  in  the  notes  of 


(a)  The  Commiaaionera  were  J.  B.  Bosanquet,  Esq.,  £.  H.  Alderson,  Esq.,  J.  Patte- 
son,  Esq.,  and  Serjeant  Stephen ;  the  first  three  were  subsequently  raised  to  the  Bench. 

(6)  An  apparent  exception  to  this  principle  occurs  in  p.  147,  in  consequence  of  the 
obeenrations  having  been,  by  mistake,  printed  before  the  title  of  the  count  for  use  and 
occupation,  to  which  count  alone  these  observations  have  reference. 


the  former  edition  of  this  work,  interweaving  with  them  references  to 
the  most  recent  reported  cases,  or  the  best  modern  treatise,  where 
further  information  may  be  acquired.  This  I  thought  might  be 
useful,  as  aSbrding  to  the  practitioner  a  ready  clue  to  necessary  in- 
formation on  the  subject,  upon  which  he  might,  possibly  with  inade- 
quate time  allowed  him,  be  called  upon  to  prepare  pleadings.  A 
reference  to  the  preliminary  observations  on  the  common  counts  and 
particulars  of  demand  in  assumpsit,  pp.  45  to  48 ;  on  the  effect  of 
the  general  issue  in  that  action,  pp.  216  to  231 ;  to  the  articles  "limi- 
tations," p.  366,  "judgment  recovered,"  p.  347,  "  payment,"  p.  370, 
"  rescinded  contract,"  p.  384,  "  set-oif,"  p.  388,  "  tender,"  p.  402, 
"  bonds,"  p.  419,  and  "  public  companies,"  p.  380,  will  best  explain 
the  plan  of  the  work  in  this  respect. 

I  believe  all  the  reported  cases  that  have  been  decided  on  the  New 
Rules  of  Pleading  will  be  found  referred  to  either  directly  in  this 
work,  or  indirectiy  by  reference  to  other  cases  in  which  they  are 
cited ;  but  in  a  book  intended  to  contain  the  points  of  nearly  five 
thousand  cases,  mistakes  and  omissions  are  of  natural,  and  I  hope 
pardonable,  occurrence,  I  am  not  unaware  of  the  difficulty  of  the 
task  I  have  attempted,  and  I  therefore  offer  the  work  to  the  pro- 
fession with  some  diffidence.  I  will  merely  add,  that  though  I  have, 
in  some  few  instances,  hazarded  suggestions  and  opinions  unsup- 
ported by  authorities,  I  have  never  done  so  without  previously  sub- 
mitting them  to  several  professional  friends  of  considerable  expe- 
rience, and  eminent  for  their  knowledge  of  the  science  of  pleading; 


TO 
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BY 

THE  EDITOR. 


PREFACE. 


The  Common  Law  Coromissioners  (a)  observed,  in  their  able  report 
upon  which  the  New  Rules  of  Pleading  were  mainly  founded,  that 
in  the  event  of  their  recommendations  being  adopted,  some  diffi- 
culties would  probably  occur  in  the  outset,  with  respect  to  the  proper 
form  of  pleading  in  particular  cases,  and  to  the  course  of  the  evi- 
dence upon  particular  issues;  but  they  anticipated  that  within  a  short 
period  the  principles  of  the  new  law  would  be  permanently  settled,  at 
the  expense  of  some  adjudged  cases. 

After  a  lapse  of  twelve  years  from  the  promulgation  of  the  New 
rules,  I  believe  the  period  anticipated  by  the  commissioners  has 
arrived ;  and  taking  the  first  edition  of  this  book  as  a  groundwork,  I 
have  endeavoured  to  produce  in  a  compendious  form,  a  complete  col- 
lection of  all  the  ordinary  precedents  in  pleading,  with  copious  notes 
upon  the  law,  practice  and  evidence  connected  with  each  precedent. 
At  the  same  time,  I  think  it  right  to  state,  that  but  little  of  the  original 
work  has  been  preserved,  at  least  as  respects  the  pleas  and  replica- 
tions, the  forms,  in  many  instances,  having  been  entirely  remodelled 
by  myself,  and  several  new  ones  added ;  in  addition  to  which,  I  have 
rewritten  nearly  all  the  notes,  and  such  of  the  precedents  as  I  have 
retained,  I  have  carefully  resettled  in  accordance  with  the  most  recent 
cases.  I  have  also  prefixed  short  preliminary  observations  to  the  more 
important  subjects;  these  observations  are  intended  to  convey  the 
general  leading  principles  of  the  law  connected  with  each  subject, 
and  throughout  the  whole  work  I  have  been  careful  to  refer  to  the 
most  recent  reported  cases,  or  the  best  modern  treatise,  where  further 
information  may  be  acquired.  This  I  thought  might  be  useful,  as 
affording  to  the  practitioner  a  ready  clue  to  necessary  information  on 
the  subject,  upon  which  he  might,  possibly  with  inadequate  time 
allowed  him,  be  called  upon  to  prepare  pleadings.     A  reference  to 


(a)  The  Commiasioners  were  J.  B.  Bosanquct,  Esq.,  £.  H.  Alderson,  Esq.,  J.  Pat- 
teson,  Eaq.y  and  Serjeant  Stephen;  the  first  three  were  subsequently  raised  to  the  Bench. 


the  preUminary  obserrations  od  the  common  counts,  and  particulars 
of  demaod,  in  assumpsit,  pp.  45  to  48 ;  on  the  eSect  of  the  geaeral 
israe  in  that  action,  pp.  216  to  23t ,-  to  the  articles  "limitations," 
p.  356,  "judgment  recorered,"  p.  347,  "payment,"  p.  370,  "  re- 
Bouded  contract,"  p.  384,  "  set-off,"  p.  388,  "  tender,"  p.  40, 
"bonds,"  p.  419,  and  "public  companies,"  p.  380,  will  best  explain 
the  plan  of  the  work  in  this  respect. 

I  believe  tdi  the  reported  cases  that  have  been  decided  on  the  new 
mlea  of  pleading  will  be  fonnd  referred  to,  either  directly  in  this 
work,  or  indirectly  by  reference  to  other  cases  in  which  they  are  cited; 
but  in  a  book  intended  to  contain  the  points  of  between  three  and 
four  thousand  cases,  mistakes  and  omissionB  are  of  natural,  and  I 
hope  pardonable,  occurrence.  I  am  not  unaware  of  the  difficulty  of 
the  task  I  have  attempted,  and  I  therefore  offer  the  work  to  the 
profession  with  some  diffidence.  I  will  merely  add,  that  though  I 
have,  in  some  few  instances,  hazarded  snggestions  and  opinions  un- 
supported by  authorities,  I  have  never  done  so  without  previously 
sabmitting  them  to  several  professional  friends,  of  considerable  expe- 
rience, and  eminent  for  their  knowledge  of  the  science  of  pleading; 
fWnn  all  of  whom  I  have  invariably  rec^ved  the  most  kind  and  ready 
assistance,  and  to  whom,  I  beg  leave,  in  this  general  way,  to  return 
my  acknowledgments. 

HENRY  PEARSON. 

S,  Buck  Codet,  TBNrLE, 
JuBt  1,  1646. 
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COMMENCEMENTS  AND  CONCLUSIONS  OF  PLEADINGS. 


I.  OF  DECLARATIONS. 


1.  IN  ACTIONS  COMMENCED  IN  THE  SUPERIOR  COURTS. 

0b8.  (a).  These  forms  of  the  commencements  of  declarations  are  prescribed  by  Rule 
of  aU  the  Courts,  Mich.  T.  3  W.  4,  founded  upon  the  Uniformitv  of  Process  Act, 
2  W.  4,  c  39,  s.  21.  The  1  &  2  Vict.  c.  110,  s.  2,  enacts  that  all  ;)enona/  actions 
shall  be  henceforth  commenced  by  writ  of  summons.  The  old  forms  are  still  appli- 
cable in  ejectment,  and  in  actions  removed  from  inferior  Courts,  and  therefore  not 
commenced  by  the  process  given  by  the  Uniformity  of  Process  Act,  pott,  8.  The 
non-observance  of  the  new  forms  will  in  some  cases  be  a  ground  of  demurrer, 
but  in  general  can  only  be  taken  advantage  of  by  an  application  to  a  judge  (or 
the  Court)  to  set  aside  the  declaration ;  see  notes,  infra  ;  Turner  v.  Denman,  4 
Tyrw.  313 ;  Aldenan  v.  Johnson,  2  M.  &  W.  71 :  JSart  v.  Dolby,  2  Dowl.  257. 

(b).  Title  of  the  Court.-^By  Rule  of  all  the  Courts,  Mich.  T.  3  W.  4, 1832,  it  is  or- 
dered that  every  declaration  shall  in  future  be  entitled  in  the  proper  Court  It 
is  irregular  to  entide  it  at  the  back  only ;  Ripling  v.  Watts,  4  Dowl.  290.  The 
entitling  a  declaration  in  the  vtrong  Court  would  not  be  a  ground  of  demurrer, 
but  the  defendant  might  cause  it  to  be  set  aside  before  plea.  The  n^lect  to 
entitle  the  declaration  in  any  Court  would  seem  to  justi^  a  demurrer ;  or  the 
defendant  might  apply  to  a  judge  to  set  it  aside. 

(c).  TKe  DaU  of  the  Dec/aro/um.— -By  Rule  of  all  the  Courts,  Mich.  T.  3  W.  4, 
1832,  it  is  ordered,  that  "  every  declaration  shall  in  future  be  entitled  of  the 
day  oi  the  month  and  year  on  which  it  is  filed  or  delivered;**  and  by  the  Rules 
on  Pleading,  Hil.  T.  1834,  "every  pleading,  as  well  as  the  declaration,  shall  be 
entitled  of  the  day  of  the  month  and  year  when  the  same  was  pleaded,  and  shall 
bear  no  other  time  or  date."  Appearances  may  now  be  entered,  and  a  plaintiff 
may  declare,  in  vacation  as  well  as  in  term ;  and  therefore  a  declaration  need  not, 
as  was  formerly  necessary,  be  entitled  in  term.  A  declaration  or  other  pleading 
bearing  date  on  a  different  day  from  that  on  which  it  is  delivered,  might  be  set 
aside  as  iiregular,  Hodson  v.  Pennelt,  4  M.  &  W.  373 ;  &  C.  7  Dowl.  208 ; 
Mills  y,  Broum,  9  Dowl.  151,  provided  the  opposite  party  anply  promptly; 
Newnham  v.  Hanney,  5  Dowl.  259.  But  it  is  not  a  ground  of  aemutrer,  Neal 
V.  Richardson,  2  Dowl.  89;  Harsanl  v.  Bu$k,  6  Jurist,  1102,  unless,  in  the  case 
of  a  plea,  it  were  dated  before  the  declaration ;  or  in  the  case  of  a  declaration,  it 
appeared  on  the  pleadings  tliat  the  cause  of  action  arose  ajier  the  time  of 
declaring;  Pugh  v.  Robinson,  1  T.  R.  116;  Wainwright  y.  Bland,  5  Dowl. 
318;  Barrett  v.  Stouxr,  8  Dowl.  405.  The  omission  of  the  words  "in  the  year 
of  our  Lord"  would  be  inwilar ;  Ho//ami  v.  Tealdi,  8  Dowl.  320;  1  Chit. 
Aidi.  8th  ed.  193,  n.  (A).    Tlie  plaintiff  cannot  declare  until  the  expiration  of 
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2  COMMENCEMENTS  AND  CONCLUSIONS 

Obs. — eight  days  after  the  sendee  of  the  writ  of  tumnumt,  indusive  of  the  day  of  ser- 
vice. When  an  appearance  b  entered,  the  plaintiff  mtui,  in  order  to  prevent 
judgment  of  noit  pros.,  decUu«  before  the  end  of  the  term  next  after  such  appear- 
ance; Fotter  V.  Pryiwc,  8  M.  &  W.  664;  5.  C.  9  Dowl.  749.  If  the  defendant 
do  not  appear,  the  plaintiff  must  declare  before  the  end  of  the  term  next 
after  the  eighth  day  mclusif d  from  the  execution  of  the  writ,  to  prevent  a  turn 
pros,;  Tidd*s  8tlp.  125,  a.d.  1833;  1  Chit  Arch.  8th  ^.  lft4.  If  there  be  no 
mm  pros,  signed  (after  a  fimr  days*  written  demand  of  declaration),  the  writ  is  in 
operation,  so  as  to  enable  the  plaintiff  to  declare  within  a  year  next  after  the 
eighth  day,  inclusive,  fh>m  the  execution  of  the  process;  1  Chit.  Arch.  185; 
Tidd,  9th  ed.  421 .  Although  the  writ  is  now  in  all  the  Courts  the  commence- 
ment of  the  action  from  the  time  it  was  issued,  Alston  v.  Underhill,  2  Dowl.  P. 
C.  26;  Thompson  v.  Dicas,  1  C.  &  M.  768 ;  yet  it  may  often  be  material  fiir 
the  dfetodant,  for  the  pm^ioM  of  pleilKng^  tMt  Oie  dadaMlloil  ahMlfl  W  f*^ 
perly  entitled. 

(d).  Venue—By  the  New  Rules,  Hil.  T.  1834,  reg.  8,  <<the  name  of  a  coun^  shall 
in  all  cases  be  stated  in  the  maigin  of  a  declaration,  and  shall  be  taxen  to 
be  the  venue  intended  by  the  plainmf ;  and  no  venue  shall  be  stated  in  the  bodt/ 
of  the  declaration,  or  in  any  subsequent  pleading,  provided  that  in  cases  where 
local  description  is  now  reouired,  such  local  description  shall  be  given.  There- 
fore, even  m  cases  whei%  the  v6nue  is  locali  the  statement  of  the  venue  in  the 
margin  will  suflSce,  unless  local  description  be  also  essential  from  the  nature  of 
the  action,  as  in  ejectment,  trespass,  and  replevin ;  see  those  forms  of  action, 
post ;  Tremeere  v.  Morrison,  1  B.  N.  C.  89 ;  S.  C.  4  M.  &  Sc.  609;  Buckworth 
V.  Simpson,  1 C.  M.  &  R.  834.  Venue  is  either  local  or  transitory ;  see  the  notes 
to  the  diffi^toi  forms  of  action,  pvti ;  and  geniraUy  1  Sauiid.  79,  n.  9 ;  1  Chit. 
PI.  7th  ed.  279.  The  neglect  to  state  any  venue  in  anv  part  of  iiie  declaration, 
either  in  the  maigin  or  bodvi  may  be  visited  by  a  demurrer  |  Remiimtmi  v. 
Tt^loff  1  Lutw.  2S5  Since  me  assues  for  the  Northern  and  South^n  divisions 
of  Lancashire  have  been  held  at  cUfferetit  places,  it  would  seem  to  be  proper  to 
state  the  venue  in  actions  to  be  tried  m  that  county  thus; — "  LnncosAtre, 
SoiUhem  [or  Northern]  Dkiiimi."  By  the  Neif  Rules,  Hil.  T.  1834,  in 
*'  trespaM  quart  clautmnjregit,  ^  defendant  may  demur  specially,  if  the  name, 
or  abuttals  or  other  description  of  the  dose  be  not  given,"  imm/.  The  insertion 
of  venue  in  the  body  of  the  declaration,  in  violation  of  the  above  Rule  of  HU.  T., 
is  not  the  suUect  of  demurrer.  The  defendant  can  only  vp^y  by  summons  to 
a  judge  at  onambers  to  strike  out  such  superfluous  statement  of  the  venue 
at  the  plaintiff's  expense ;  Farmer  V.  ChampneySt  1  C.  M.  &  R.  369 ;  S,  C,2 
Dowl. 680;  Fishery.  Snow,  3  Dowl.  27;  Towmend  v.  Gumey,  id,  108;  1  C. 
M.  &  R.  590,  5.  C.  If  the  venue,  when  local,  be  laid  in  the  wrong  county,  the 
defendant  may  demur,  if  the  objection  appear  on  the  face  of  the  recovdi  Tremeere 
V.  Morrison,  4  M.  ft  Scott,  609 ;  otherwise  the  objection  should,  it  seems,  be 
pleaded;  Boyes  v.  Hewetson^2  B.  N.  C.  575;  S,  C,  2  Scott,  831.  But  af^r 
judgment  by  default,  or  verdict  for  the  plaintiff,  the  defect  is  cured;  16  &  17 
Car.  2,  c.  8;  4  &  5  Ann,  c.  16, s.  2;  1  Saund.  241 »  and  note;  Tidd,  9th  ed.  427. 
The  scilicet  ("  to  wit ")  following  the  venue  in  the  margin  may  be  omitted.  It 
is  not  mentioned  in  the  above  forms  given  by  the  judges. 

(b).  Tlte  Plaintiff's  Name,  ifc, — ^The  christian  and  surname  of  the  plaintiff  should 
regularly  be  stated.  It  is  necessary  to  state  the  names  of  all  the  parties  suing 
or  being  sued,  however  numerous  they  may  be,  and  although  they  constitute  a 
trading  firm  or  company,  unless  they  be  incorporated,  or  authorised  by  the  sta- 
tute to  sue  as  a  company  or  body  by  a  given  title.  Formerly  the  misnomer  of 
the  plaintiff  or  defendant  might  have  been  pleaded  in  abatement;  but  the  statute 
for  the  amendment  of  the  law,  3  &  4  W.  4,  c.  42,  s.  11,  provides,  "  that  no  plea 
in  abatement  for  a  msnomtr  shall  be  allowed  in  any  personal  action ;  but  that 
in  all  cases  where  it  would,  but  for  this  act,  have  been  by  law*  pleadable  in 
abatement  in  such  actions,  tiie  defendant  shall  be  at  liberty  to  cause  the  decla- 
ration to  be  amended  at  the  costs  of  the  plaintiff,  by  inserting  the  right  name, 
upon  a  judge's  summons  founded  on  an  afndavit  of  the  right  name;  and  in  case 
such  summons  shall  be  discharged,  the  costs  of  such  application  shall  be  paid  by 
the  party  applying,  if  the  judge  shall  think  fit."  But  this  appears  only  to  apply 
to  the  misnomer  of  the  deftndant;  Lindsay  v.  Watts,  4  Scott,  471.  The  mis- 
nomer of  the  p/!ain^f^  (although  there  be  a  person  of  the  name  erroneously  used) 
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10  gromid  of  nonsiiil^  if  bo  identify  himself  as  the  rea)  creditor  or  chmnaiit, 
and  MOW  that  ho  is  the  party  actuaDy  enforciag  the  proceedings,  and  dsfendant 
bo  not  doeeiTed;  Botigkiom  ▼.  Frere,  3  Campb.  29;  Mootfw  ▼.  Adat,  3  Dowl. 
iS$;  and  see  Fiiher  ▼.  Magnaw,  1  D.  &:  L.  40.    Where  the  writ  is  wrong,  it 
win  be  proper  to  eommenco  the  declaration  thus :— "  A.  B.  at  whose  suit  the 
writ  of  smmMM  was  iasned  in  this  cause  by  the  name  of  E,  B.  by,  &c, 
oompUns,**  lie.    The  aeneral  rale  is,  that  the  dedaration  most  not  contra- 
diet  the  writ  in  describnw  the  character  in  which  the  jJaintiff  states  in  his 
writ  diaft  ho  is  suing.    If  the  process  be  by  the  plaintuT  in  a  repremrUative 
eofaeify,  tiii»— *>  as  ezecptor,**  see  Tidd,  9th  ed.  450 ;  1  Chit  Arch.  8th  ed. 
192;  Aihwortk  r.  B^  1  B.  &  Ad.  19;  Dehfes  r.  Strange,  6  T.  R.  158 ; 
Attwood  T.  Raitenbury,  5  Moor,  209 ;  or  "  <u  assignee  of  a  bankrapt,"  id, ;  or  if 
tiM  writ  be  at  the  soit  oTthe  plaintiff  ^vt  tamy  id, ;  Conntiig  ▼.  Dam^  4  Burr. 
f417 ;  the  dedanrtioii,  though  it  will  not  be  demnrraUe^  may  be  set  aside  for 
imgidarity,  if  the  plaintiff  declare  generally  in  his  indiridnal  (»iaracter.    But  it 
sasma  that  if  the  process  be  eeneralf  the  plaintiff  may  dedare  specially,  or  in 
aatre  droit;  Aikwortk  r.  RpS,  I  B.  Ik  Ad.  19;  Marzetti  ▼.  Jm^proy,  1  DowL 
44;  Kmwkt y.  Jokmom,  2  Dowl.  653;  lUkyv,  Ildey,  3  C.  ft  J.  330;  1  Dowl. 
310,  S.  C;  Tidd,  9Ch  ed.  450.    And  the  superfluous  description  in  tiie  writ  of 
the  nkintiC  as  holing  a  lepresentative  character,  without  stating  that  he  sues 
**  mr  SDch^  (m.  *^  a»  executor,''  &c.)  but  merely  aD^;ing  ^'  A.  B.  ezeeotor,  &c. 
eonnlains^'*  d?c.  will  not^  it  seems,  bar  or  prerent  a  general  declaration  thereon 
by  the  phdntiff  upon  a  cause  of  action  accruing  to  him  personally  in  his  private 
chmeter;  IMi.  Wiiliams,  2  Bla.  R.  722;  1  B.  ft  P.  383,  note  (6);  Anon. 
I  DowL  97;  Waimmr,  Pilling,  6  Moor,  66;  3  B.  &  B.  4,  &  C;  Knawlesv. 
Mmtom^  2  Dowl.  053.    Ahhoogh  the  plaintiff  describe  himself  in  the  com- 
Bwaoemcnt  of  the  dedaiation  tlras,  «  A.  B.  executor,**  ftc,  or  ''assignee,"  ftc, 
wMioat  showiw  in  the  bodv  of  iStte  declaration  any  cause  of  action  accruing  to 
Mn  in  sneb  eharaeter,  and  the  body  cf  <he  declaration  state  a  r^t  of  action 
resoltinf  to  the  plaintiff  intfridoaBy,  yet  the  defendant  cannot  demur,  or  take 
8B^  olfeetion;  far  the  deacription  of  the  plaintiff's  special  capacity  may  be 
as  smrplusBge;  Heynoldt  r.  Welsh,  1  C.  M.  ft  R.  580;  Hargreaves  v. 
id.  nolo  (a);  ^ree  ▼.  White,  1  Dowl.  N.  S.  ^86.    If  the  writ  be  at  tiie 
suit  id  two  parties,  and  the  dedaration  be  by  one  only,  it  will  be  set  aside  for 
brcgnlarity ;  Rogers  r.  Jenkins,  1  B.  ft  P.  383.    And  in  general  the  name  of  a 
mvty  net  BMBtiooed  in  the  writ  cannot  be  added  as  a  plaintiff  in  the  declaration; 
'     mt  where  die  name  of  tiie  official  assignee  of  a  bankrupt  had  been  omitted  in 
the  writ  and  dedaration  at  the  suit  of  the  assignees,  the  Court  allowed  his 
name  to  be  intindooed  asa  joint  phdntifl^  as  an  amendment,  on  payment  of 
eosis;  Baker  r.  Neaver,  1  Dowl  616;  1  C.  ft  M.  112,  S.  C.    And  where  in 
an  action  by  execntora  the  defendant  pleaded  in  abatement  tiie  non-joinder  of 
one  exeentor  who  had  not  proved,  the  Court  allowed  the  proceedings  to  be 
aosended  by  adcBnff  his  name,  on  payment  of  costs,  as  tiie  Statute  of  Limitations 
would  Iwre  barrad  a  ftesh  action;  but  they  intimated  that  in  future  no  amend- 
ment of  that  kind  would  be  allowed,  except  to  avoid  the  operation  of  that  statute ; 
Lakin  r.  Watson,  2  Dowl.  663.    It  is  not  unusual  to  state,  A.  B.  ''tiie  plaintiff 
b  tins  suit,"  by,  ftc.  complams,  ftc. ;  but  this  is  not  necessaiy,  altiiough  the 
plaintiff  is  afterwards  called  "  tiie  pUintiff^  in  the  declaration. 
(f).  Ikelaration  im  Attorney  or  in  Person.—The  omission  to  state  whether  the  plaintiff 
sues  or  dedares  by  attorney  or  in  person,  may  be  made  the  sulnect  of  an  appli- 
cation to  a  Judee  to  set  aride  the  declaration  as  not  being  in  conformity  witii  the 
ftnn  preaenbed  by  the  nidges ;  and,  semble,  a  demurrer  might  be  sustained,  see 
Bmlo'  r.  Mtqip,  10  mog.  391.    All  persons,  except  married  women,  infants 
and  idiota,  may  sue  and  dedare  by  attorney;  Tidd,  9th  ed.  92,  98;  1  Ch.  Arch. 
8tii  ed.  04.    fnfhnts  must  sue  by  guardian  or  next  friend;  idiots  most  sue  in 
person ;  corporations  by  attorney  appdnted  under  their  common  seal;  see  id. ; 

(•).  The  D^endanfs  Name.-^The  effect  of  a  misnomer  of  the  defendant  and  tiie  mode 
of  taking  advantage  of  it,  has  been  dready  noticed,  see  ante^  (x).  It  may  be 
sdded,  that  by  the  statute  3  ft  4  W.  4,  c.  42,  s.  12, ''  in  all  actions  upon  biUs  of 
eschange  m  promissory  notes,  or  other  vtritten  instruments,  any  of  the  parties  to 
which  are  des^putedby  the  initid  letter  or  letters,  or  some  contraction  of  the 
dnistiia  or  first  name  or  names,  it  shall  be  soffident  in  every  affidavit  to  hold 
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initead  of  Mating  the  chriitisn  or  first  name  or  names  in  full."  There  a  no 
material  or  objectionable  miinoineT  of  the  right  name,  if  (be  mittakm  name  be 
idem  umaiu,  lee  Rex  v.  Shakapeare,  10  Eait,  83,  where  Shakepear  for  Shake- 
fl>eaie  vu  held  a  material  mianomer;  Webb  v.  Lawrence,  1  C.  &  M.  80G, 
Lawmnce  for  Lawrence  held  immaterial ;  Abilliol  v.  Beneditto,  inttesd  of  Bene- 
detto, 2  TaunL  401,  held  immaterial;  Dkkiiaon  v.  Boiaet,  16  Eait,  110,  Kn^ 
for  Key,  held  immaterial.  Where  the  defendant  is  mianamed  in  the  process,  it 
may  be  advisable  to  declare  aguast  him  thus — "A.  B.,by&c.  complunsof  C.  D. 
irho  has  been  aummoned  by  the  namt  of  E.  D.  to  answer,"  Sic, ;  Hobfon  v. 
WadttBorlh,  8  Dowl.  GOl.  A  party  who  executes  a  deed  by  a  wrong  name 
should  be  sued  by  that  name ;  Gould  v.  Boites,  3  Taunt.  504 ;  Crawford  v. 
StacheeU,  2  Slra.  1218;  Willwm  v.  Bnjaiit,  5  M.  &  W.  447.  Upon  a  writ 
against  two  persona,  the  declaration  will  not  be  irregular,  although  one  only  be 
declared  against,  the  cause  of  action  bebg  againat  him  only,  provided  no  pro- 
ceedings be  taken  against  the  other  paily;  Evantv.  Whitehead,  1Vl.Sc&.3&I; 
BoKiies  V.  Bilton,  2  C.  &  J.  174.  There  cannot  in  any  case  be  a  writ  against 
two  and  a  declsintion  againat  each  separately  upon  such  writ;  for  by  Rule, 
Mich.  T.  3  W.  4,  reg.  I,  "  every  writ  of  sunimons  shall  contain  the  name*  of 
all  the  defendants,  if  more  than  one  in  the  action,  and  shall  oat  contain  the 
name  or  names  of  any  defendant  or  defendants  in  more  sctions  than  one." 
Pqyer  V.  WWfcy,  1  Bing.  N.  C.  71. 
(a).  SttTtimoaed  to  amuxr  the  laid  Plaintiff,  Ire.— A  declaration  in  trespass  by  two, 
■      -  •    "        '  " '    ■    'e  detei  '     " 


tx^ 


commencing  "  A.  B.  and  C.  D.  complaini"  &c,  and  stating  that  the  d 

moned  to  answer  the  plaitUiff  (instead  of  plainCiffi}  is  not  demurrable ; 
Sutton,  4  M.  &  Sc.  417.  Sometimes  it  is  stated,  in  accordance  with 
1  of  the  iitae,  that  the  defendant  has  been  simimoned  to  answer  the 
plaintifl)  "  by  virtue  of  a  writ  issued  on,"  &c.  But  this  is  uimecessaty,  though 
not,  it  seems,  irregular ;  Dapre  v.  Langridge,  2  Dowl.  584. 
He  Form  of  Jciion.— The  Rule  of  Mich.  T.  3  W.  4,  does  not  expressly  re- 
quiic  that  the  form  of  action  be  mentioned  in  the  introductory  part  of  the 
declaration.  The  form  given  by  the  judges  concludes, "  who  has  been  summoned 
to  answer  ifc."  The  "  Sec."  docs  not  necessarily  import  that  the  form  of  action 
b  to  be  stated.  And  it  sccma  that  it  may  be  altogether  omitted;  Ball  v. 
Omdct,  I  C.M.8eR.  515;  5.  C'.SDowl.  18S.  It  iaamere recital  of  amatter 
which  is  shown  by  the  declaration  itself;  aod  it  is  observable,  that  the  form  of 
the  ume  promulgated  by  the  New  Rides  does  not  notice,  in  the  introductoir 
part,  the  nature  of  the  action  in  this  ren>ect;  Ferguson  v.  MifeAe/J,  2  C.  M.  & 
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Obs. — of  flummons  is  the  commencement  of  the  suit,  and  must  specify  the  true  form  of 
action ;  and  in  your  declaration  you  must  pursue  the  form  of  action  specified  in 
the  writ  of  summons.  Now  here  the  writ  of  summons  is  *  in  trespass  on  the 
case,'  and  when  you  come  to  declare,  will  warrant  a  declaration  in  trespass  on 
the  case,  and  trespass  on  the  case  only.  When  therefore  you  declare  in  *  tres- 
pass' what  is  wrong?  Why  the  declaration^  which  is  not  warranted  by  the  writ 
of  summons.  The  declaration  therefore  in  this  case  must  be  set  aside,  and  if 
the  pUdntiflrs  cause  of  action  will  enable  him  to  declare  on  this  writ,  he  is  still 
at  liberty  to  do  so."  So  where  the  writ  of  summons  was  in  «  an  action  of 
trespass  on  the  case  tqxm  promises"  and  the  notice  of  declaration  in  "  an  action 
of  tre^>ass  upon  the  case"  the  Court  set  aside  the  proceedings;  King  v. 
Skeffington,  1 C.  &  M.  363.  And  a  declaration  in  "  an  action  upon  promises," 
founded  on  a  writ  in  "  an  action  on  the  case,''  has  been  set  aside ;  obritmer  v. 
WatUngf  1  Harrison  R.  8;  Edwardsy,  Dignam,  2  Dowl.  240;  Lyngy,  Sutton^ 
4  M.  &  Sc  417.  In  Ward  v.  Tummon,  1  Ad.  &  £1.  619,  the  capias  was  in 
*'  an  action  on  promises,"  and  the  declaration  in  case,  and  the  Court  set  aside 
the  declaration.  The  form  of  the  writ  of  summons  was  given  by  the  statute  2 
W.  4,  c.  39,  see  schedule  thereto.  That  form  describes  the  nature  of  the  action, 
and  must  not  be  departed  from  in  the  process.  The  writ  and  declaration  are 
irregular,  (but  not  void,  Gumey  v.  Hopkinson,  3  Dowl.  189,)  and  may  be  set 
aside  (if  the  defendant  apply  in  proper  time),  if  they  be  in  an  action  of  "  trespass 
on  the  case"  Richards  v.  Stewart,  3  M.  &  Sc.  774;  10  Bing,  319,  5.  C;  or 
"  trespass  on  the  case  upon  promises,"  Gurney  v.  Hopkinson,  ubi  sup, ;  instead  of 
"an  action  upon  promises."  But  the  writ  is  not  incorrect  in  aescribing  the 
action  as  "  an  action  of  slander,"  Daviesy,  Parker,  2  Dowl.  537;  or  "an  action 
of  Ubel,**  id, ;  Pell  v.  Jackson,  2  Dowl.  445,  instead  of  "  an  action  on  the  case ;" 
and,  consequently,  this  description  of  the  form  of  action  may  be  pursued  in  the 
commencement  of  the  declaration.  A  declaration  in  trover  will  be  supported  by 
a  writ  in  "  case,"  Bate  v.  Bolton,  4  Dowl.  160.  Where  the  writ  is  not  per  se 
incorrect,  it  seems  that  the  Court  will  not  set  it  aside  merely  because  the  decla- 
ration is  not  conformable  to  it  in  regard  to  the  form  of  action ;  but  will  set  aside 
the  declaration  only  as  not  supported  by  the  writ ;  see  Thompson  v.  Dicas,  In 
Edwards  y,  Dignam,  2  C.  &  M.  346;  2  Dowl.  240,  S.  C;  where  the  writ  was 
in  **  trespass,"  but  indorsed /or  a  debt,  and  the  declaration  delivered  was  in  an 
action  of  "  trespass  on  the  case,"  although  no  objection  was  taken  to  the  writ 
until  after  the  declaration  was  delivered,  the  Court  set  aside  both  the  torit  and 
declaration.  But  it  will  be  observed,  that  the  writ  itself  was  in  that  case  informal 
and  inconsistent,  trespass  not  being  sustainable  for  a  debt;  see  also  Barker  v. 
Weedon,  1  C.  M.  &  K.  396.  The  writ  is  not  amendable  as  to  form  of  action ; 
Mills  V.  Gossett,  5  M.  &  Sc.  313. 


1.  Declaration  after  a  Writ  of  Summons,  (a) 

In  the  Queen's  Bench  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas.**  (b)] 

On  the  — -—  day  of ,  a.  d. .  (c) 

{tenue){i>)  to  wit.     A.  B. (e)  by  E.  F.  his  attorney,  [or  "in  his  own 

proper  person,"  (f)]  complains  of  C.  D,,  (o)  who  has  been  summoned  (h)  to 

answer  the  said  A.  B.  [or  "  plaintiff"]  in  an  action  on :  (i) 

— [if  in  assumpsit,  state  "  an  action  on  promises  ;**(i) 

— [if  m  debt,  "an  action  of  debt,  and  the  plaintiff  demands  (a)  of  the 

defendant  the  sum  of  £ ,(6)  which  he  owes  to  and  unjustly  de- 

tains(c)  from  him ;" 

(•)  It  woald  be  sufficient  to  state  "  in  an  the  body  of  the  declaration,  termiog  the  total 

ictioo  of  debt"  only,  lard  v.  Haustoti,  11  of  the  monies   demanded  the  sum  *' above 

^ut,  65;  Ferguson  ? .  Mitchell,  2  C.  M.  &  demanded,"  would  of  course  be  omitted. 
R.  689 ;  bat  the  above  is  the  usual  forai.    tf         (6)  ThU  is  to  be  the  aggieeate  or  total  of 

the  siMitfonn  be  ado(<«d,  the  usual  words  in  the  various  sums  claimed  and  demanOed  m 
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— ifm  oooatmt,  Mmte  **  m  action  of  oovenant ;"  (rf) 
— y  in  detmue,  ttaU  "  md  action  of  detinue,  and  die  pluntifT  demands 
of  tbe  defendaBt  ceruin  goodi  and  cbatteli  [^ar  '  deeds  ntd  writings '} 
vbich  be  nojuKly  detainB  from  him  ;" 
—ifmMtmitd^tmMJmaly,M0U"aBac*ii»ofAeht  ami  ietimMe,  (e) 

■ud  the  plaintiir  demands  of  the  defendant  the  sum  of  £ ,  which 

ke  otrea  to  aad  viguftly  detainB  from  him,  and  alio  cjertaiA  goods, 
[^.]  which  he  unjustly  detains  from  him :" 
— ^w  €tue,  if)  tttHe  "  an  action  on  the  case ;" 
— ifiatrttpau,{gi  state  "an  action  of  trespass."] 
FoK  Tsai  WHsaxAS  [htK  Mmte  lie  ntigect-matler  or  oohk  ^  ocImm,  beginning 
a  ttetmdor  giAte^punt  eovtt  tkia:  "And  whereas  b1so,"(A)  estxpl  in  treipais, 
M  mAiek  « tecmd  amU  begint,  "  And  alao  for  that."  (i)     Conclvde  the  decla- 
ra((On(t)  tkut:"]  to  the  damage  of  the  plaintiff  of  j£ ,{l)  and  therefore 

If  Ihen  ii  odI;  ode  corHnct  between  the 
parties,  and  the  pliintilT,  in  hi*  decUratiou, 

'ioe  prop 


(be  dacIantiaD : 
ifthcKii 

r.  HmMon, 


but  1  miiulniluian  in  this 


.nonDebi,  869,399,400.  In 
bj  lod  isaiaat  eiecBton  uMl  adiiiiButnitait, 
Hneh,  loTdibtidHtoM'fiDB  Ibedfcmud, 
ttw  d«chniian  ifaMld  NKslirij  be  in  tbt 
itiaM  onlj,  thai  i  "  vUeb  he  udjomI;  de- 
tsiM  from  him;"  1  Snud.  1,  note  I  ;  113, 
Dotel;  216, 219  d;  Hapti.  Aieiie,  3  £»i, 
3.  But  ia  CollMI  t.  OdUu,  3  Dont.  au, 
where  dw  dtlendul  dtmurred  «peci>I]y  to  a 
dcclmdon  chnrpng  him  in  the  debM  aed 
dfiinK,  the  Conn  gtie  jot^nenl  for  the 
pMntiff,  obMiviu  A>t  ttw  alwgMian  might 
M  RneMd.  Am  He  FrrniMn  t.  Hiidb«U, 
3C.lC.&R.«a6. 

(4)  Or  "  m  ui  action  Ibt  h««ch  of  cove- 
nant," ifthewrilbeso. 


l;ue      OD  both. 


Hoi. 


frrd  *.  ihiiiMK,  T  M.  &:  W.  34«.  Where 
pluotiff  declared  ■>■  ■  wwnMlf  or  HundnesB 
of  a  hoiEC,  and  in  a  lecand  count  italed  a 
contijct  leBpecling  a  certain  "other"  bone, 
it  was  heid  u  vai  boand  to  prove  two  coo- 
Incts;  Diart  v.  Ivy,  4  Q.  B.  379.  And  aee 
Shirt  T.  fiurnnc,  2  Uaod.  &  Rob.  405 ; 
Wards.  BtU.  1  C.ScM.  846;  7  M.  &  W, 
346. 

(i)  The  word  "  whereat"  wmld  be  im- 
proper in  tbe  cammenoeneDt  of  a  deoluation 
ntreapMi;  i  ChiL  PL7tb  ad.STl,  nota<(). 

(Ji)  In  trnpMt  the  coocIbmd  variei ;  aee 
pod,  "  TrsipaK."    And  lee  lanw  ef  conoiu* 
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he  bmgs  bk  suit,  &c.  (m)  [(mil  pledges.  (»)     Add  proferl,  if  the  action  be 
by  OH  eJOKiUar  or  oimmUiratort  see  pott,  9,  14.] 


2.  Declaration  againH  two  Defendants,  where,  in  a  former  Action 
against  one  of  them,  ks  pleaded  the  WQnrjoinder  of  the  other  in 
Abatement,  (p) 

In  the  Q.  B.  [or  "  C.  P.**  or  «'  Exchequer  of  Pleas.''] 

Oo  tluB  --rr-r  day  .of ,  in  die  year  of  our  Lord, : . 

{temie)  to  wit.    A.  B.  by  E.  F.  his  aUoroey,  [or  "  in  his  own  proper 

person,"]  complains  of  C.  D.  and  G.  H.,  who  have  been  summoned  [as  the 
case  may  fe]  to  answer  ihe  said  plaintifi;  ^  which  C.  P.  has  heretofore 
pleaded  in  abatement  the  noB-joinder  of  the  said  G.  H.  in  an  action  [<f*c. 
proceed  and  conclude  as  directed  in  the  first  form, 

3.  Declaration  in  an  Action  against  one  of  two  Defendants,  the  other 

having  been  Outlawed,  (p). 

In  the  Q.  B.  [or  «  C.  P."  or  "  Exchequer  of  Pleas."] 

On  the day  of ,  a.  d. ,  [day  of  declaring], 

(verme)  to  wit.     A*  B-  by  J.  S.  his  attorney,  [or^  *'  in  his  own  proper 

person,"]  complains  of  C.  D.,  who  has  been  summoned  to  answer  the  said 
plaintiff  in  an  action  on  promises,  [or  as  the  action  is,  see  forms,  supra,]  For 
that  whereas  the  said  C.  D.  and  one  E.  F.^  which  said  E.  F.  by  due  course 
of  law  has  been  outlawed  [or,  if  a  woman,  say  '<  waived,"]  at  the  suit  of  the 
said  plaintiff  in  this  action,  (gr)  and  still  remains  so  outlawed  on  ['^c],  were 


(m)    '*  Et  inde  produeit  sectam,*'  —  The  (p)  As  to  outlawry  in  genera],  lee  2  W.  4, 

Mrta,  or  suit,  were  ancieotly  persons  required  c.  39,  s.  5  ;  2  Arcb.  by  Cbit. ;    Byrne  v. 

to  be  produced  to  bear  testimony  to  the  truth  Manning,  2  Dowl.  N.  S.  403     Wbeie  the 

of  the  plaintiff's  allegations;  bract.  214b;  action  is  jointly  against  two,  and  one  ap- 

3  Bla.  Com.  295^  CSlb.  ,C*  P>  48 ;  Siteph.  peaiSj  and  tbe  other  is  proceeded  against  to 

3d  ed.  429.    The  profert  of  the  "  suit,  ike.**  outlawry,  it  is  irregular  to  declare  against  the 

bas  for  ages  been  a  mere  form.  party  who  has  appeared  until . the .putlawry  .of 

(n)  "  The  entry  of  pledges  to  prosecute  at  the  other  defenaant  is  complete ;  Morion  v. 

tbccooclosaon  of  the  declaration  shall  in  future  Gray,  9  B.  &  C.  544.  The  Court,  or  a  judge 

be  discontinued;"  Rule,  Mich.  T.  3  W.  4.  in  vacation,  will,  on  application  founded  on 

The  etatenent  would  not  be  ground  of  de-  affidavit,  and  that  due  wiyfeoce  is  execcised 

nrnrrer^  but  might  be  struck  out  on  summons.  to  execute  the  process  against  the  other  de- 

[o)  By  the  Wth  Rule  on  Pleading,  Hil.T.  fendant  or  outlaw  him,  grant  time  to  declare 


m 


\,  it  ia  provided, that  *'  in  all  cases  under  in  the  action;  see  id.  Barnes,  306 ;  1  Chit. 

the  3  &  4  W.  4,  c.  42,  s.  10,  in  which,  after  Arch.  8th  ed.  185;  Ames  v.  Rag£,  2  Dowl.  35. 
a  plea  in  ab«tement  of  the  nonioinder  of  (q)  It  must  be  expressly  al&ged  that  tbe 

tnother  penoo,  the  plaintiff  shall,  without  outlawry  was  "  in  this  action ;"  ^ee  Saundtr* 

having  proceeded  to  trial  on  an  issue  thereon,  $on  v.  Hudnont  3  Kast,  144 ;  and  see  Haigh  v. 

ooDmenceanotheraction  against thedefendant  Conway,  15  East,  1.   The  record  of  outlawry 

ordefeodanu  in  the  action  in  which  such  plea  need  not  be  referred  to ;  M* Michael  v.  Johnton, 
to  abatiBftteDt  shall  havebeen  pleaded,  and  the   .  7  East,  50.    The  outlawry  of  tbe  defendant 

panos  or  penons  named  in  such  plea  in  may  be  denied  by  a  plea  in  abatement  of  nul 

ibatcment  as  joint  contractors,  the  commence-  titl  record  thereof;  Coutanche  v.  Le  Ruez, 

meat  of  the  Jeclaration  shall  be  in  the  above  1  East,  1 33 ;  Nowlan  v.  Geddei,  id.  634. 
fefm.- 
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indebted  [^^c,  state  the  pramUes  6y  the  defendant  and  E,  F.,  and  that  they 
"  have  not,  nor  hath  either  of  them,  paid,"  &c.  and  conclude  as  utual. 


4.  Declaration  in  Ejectment. 
See/armt,  pott, "  Ejectment." 


2.  DECLARATIONS  IN  ACTIONS  REMOVED  FROM  INFERIOR 
COURTS  OR  COMMENCED  BY  THE  OLD  PROCESS,  (r) 

1.  Commencement  of  a  Declaration  in  the  Q.  B.  in  either  of  the 
above  Instances. 
In  the  Queen's  Bench. 

On  the day  of ,  a.  a. ,  [the  daij  plaintiff  declares.'] 

^—  (wBue)  to  wit.  A.  B.  complains  of  C.  D.  heing  in  the  custody  of 
ifae  keeper  of  the  Queen's  Prison,  in  an  action  on  promises  [as  the  case  may 
be,  tee  ante,  I,  Form  l.J    For  that  whereas,  [^c.  conclude  as  ante,  0,  Form  1. 


2.  The  like,  in  C.  P.  in  such  Case. 
In  the  Common  Pleas. 

On  the •  day  of ,  a.  d. . 

{venue)  to  wit.     C.  D,  was  attached  [or  iti  debt,  covenant,  or  detinue, 

"  was  summoned,"]  to  answer  A.  B.  in  an  action  on  promises  [or  as  the  case 
may  be,  see  Form  1,  ante,  5,  G,]  and  thereupon  the  said  A.B.  by  E.  F.  his 
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4.  CammencemerU  of  a  Declaration  in  Meplevin. 

See  "  Replevin,"  post. 


3.  IN  ACTIONS  BY  AND  AGAINST  PARTICULAR  PERSONS. 


1.    Commencement  and  Conclusion  of  a  Declaration  by  an 

Administrator. 
In  the  — — . 

On  the day  of ,  a.  d.  - 


(venue)  to  wit.     A.  B.  administator  of  all  and  singular  the  goods, 

chattels  and  credits,  which  were  of  G.  H.  deceased,  at  the  time  of  bis  death, 
who  died  intestate,  by  E.F.  his  attorney,  [or  "  in  his  own  proper  person,"] 
complains  of  C.  D.  who  has  been  summoned  to  answer  the  said  plaintiff  as 
administrator  as  aforesaid  in  an  action  on  promises,  (s)  [or  as  the  action  may 
he,  see  forms,  ante,  1,  2.]  For  that  whereas  [state  the  catise  of  action  as  in 
the  forms  hereafter  given,  and  conclude  thus ;]  To  the  damage  of  the  plaintiff 

as  administrator  as  aforesaid  of  £ ,  and  therefore  he  brings  his  suit,  &c. 

And  the  plaintiff  brings  here  into  Court  (t)  the  letters  of  administration  of 
all  and  singular  the  goods,  chattels  and  credits  which  were  of  the  said  G.  H. 
at  the  time  of  his  death,  and  which  letters  were,  afler  the  death  of  the  said 

G.  H.,  to  wit,  on  the day  of ,  a.  d. ,  granted  to  the  plaintiff 

by  William,  by  divine  Providence,  Archbishop  of  Canterbury,  Primate  of 
all  England,  and  metropolitan,  [or  as  the  case  may  be,']  in  due  form  of  law, 
and  give  sufficient  evidence  to  the  said  Court  of  the  said  grant  of  adminis- 
tration to  the  plaintiff. 

2.  Declaration  by  an  Administrator  xoith  the  Will  annexed,  no 

Executor  being  appointed,  6ic. 
In  the  — — . 

On  the  —  day  of  — ,  a.  d. . 

(venue)  to  wit.     A.  B.  administrator  of  all  and  singular  the  goods, 

chattels  and  credits  which  were  of  G.  H.  deceased,  with  the  last  will  and 
testament  of  the  said  G.  H.  annexed,  by  E.  F.  his,  the  plaintiff's  attorney, 
[(9r  *'  in  his,  the  plaintiff's,  owil  proper  person,"]  complains,.  [4*c.  as  before. 
Add  profert  as  above,  stating  that  the  letters  are  produced  and  were  granted 
**  with  the  last  will  and  testament  of  the  said  G.  H.  annexed." 


(s)  Id  debt,  see  anu,  6,  note  (c).  Hams,  2  C.  M .  &  R. ;  S.  C.  4  Duwl.  169. 

(t)  Theomiiuoo  to  state  by  vvhat  bishop  Fonn  of  profert  of  lettera  of  administration, 

or  officer  tbe  tetters  of  administration  have  for  the  limited  purpose  of  briogiog  the  action, 

been  fpiinted  u   demnnsble,   bat    not  so  granted  by  the  Archbishop  of  Dnblin  -,  Huth^ 

the  onisioQ  of  their  date;  Hugket  v.  WiU  iMtle  v.  Phaire,  1  M.  &  G.  169. 
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3.  By  m  AAnMtratar,  with  tJu  Will  amttzti,  af  Goods  lefi 
unadmnUtend  Jy  an  Exicutor  deceased. 

In  the . 

On  the day  of  -^^i  a.  p.  -^. 

— ^  (wwtc)  <to  ivit-  A-  B.  «diiiiDutr«u>r,  wjtb  the  lut  will  wd  teuainrat  of 
G.  H.  deceased,  annexed,  of  all  and  ungular  the  goods,  chattels  and  credits 
which  were  of  the  said  G.  H.  at  the  time  of  bis  death  left  unadtninistered  by 
0.  P.  deceased,  who  in  his  lifetime,  and  at  the  time  of  hfa  death,  was  executor 
of  the  said  will,  by  — ^,  his  the  said  A.  B.'s  attorney,  {or  "  in  his,  the 
plaintiff's,  own  proper  peraon,"J  complains,  [^c.  proceed  at  lUrected  in  pre- 
cnfin^  form.  Add  profert  thu :]  And  the  plaintiff  brings  here  into  Court 
the  letters  testamentary  of  the  said  G.  H.,  whereby  it  appear*  Aat  the  said 
O.  P.  was  executor  of  the  last  will  and  testament  of  the  said  G.  H.  and  bad 
the  execution  diereof,  &c.  And  the  plaintiff  idao  brings  here  into  Court  the 
letteiv  of  admintitration  of  alt  and  singular  the  goods,  chattels  and  credits 
which  were  of  the  saidG.  H.  at  the  time  of  bis  death  left  unadministered  by 
the  sud  O.  P^  executor  as  aforesaid,  with  the  «aid  wiU  annexed,  and  wbicb 
letters,  with  the  nid  wtn  annexed,  were,  after  the  deaA  of  the  said  G.  H. 
andO.  P.  to  wit,{^c.  cimcbide  the  prttfert  <u  in  lattfamt. 


4.  By  an  Admnuttrater  dttrv^  the  Minoritg  of  an  Exeeut&r.(v) 

In  the . 

Oq  the day  of ,  A.  D.  ——. 

—  (tienue)  to  wh.    A.  B.  administrator  of  all  and  uDgular  the  goods, 
chattels  and  credits,  which  were  of  G.  H.  deceased,  at  the  lime  of  his  death, 


OF  DECLARATIONS. 


11 


hthe 


5.  Bjf  Husband  and  Wife,  Adminutratriz.  ix) 


Ob  the day  of 

{venue)  to  wit.     A.B.  and  J.  his  wife,  which  «aid  J*  is 


A.D. 


of  all  and  singular  the  goods,  chaitds  and  credits  which  were  of  G.  H. 
deceased,  at  the  time  of  his  death,  who  died  intestate,  by  E.  F.  their  attorney, 
oomphdn  [^c.  as  b^bre.     Conciude]  to  the  damage  of  the  said  A«  B.  and  J. 

his  wife,  as  administratrix  as  aforesaid,  of  £ ,  and  therefore  they  bring 

their  suit,  &c,  [Add  profert^  alleging  grant  of  administration  to  the  wife 
mhff  tu  ante,  9, 


6.  Against  an  Administrator. 


Indie 


On  the 


day  of 


A.  n. 


(venue)  to  wit.     A.  B.  by  E.  F.  his  attorney,  [or  •*  in  his  own  proper 

penon,"3  complains  of  CD.,  administrator  of  all  and  singular  the  goods, 
chattels  and  credits  which  were  of  G.  H.,  deceased,  at  the  time  of  his  death, 
who  died  intestate,  and  which  said  C.  D.  has  been  summoned  [^c,  proceed 
asunuUf  Form  1,  ante,  1.  See  form*  of  Causes  of  action  against  adminis" 
tratorSf  post,  "  Executors." 


7.  By  the  Assignees  of  a  Bankrupt  or  Insolvent  DAtor.  (y) 

fai  toe  '        . 

On  the day  of ,  a.  >•  — 

(namie)  tm  wit.    A.  B.  and  G.  H.,  assignees  of  the  debts,  estate  and 

efccts  of  L.  M.  [a  bankrupt,  aooording  to  the  atatates  in  ^ivoe  eanoennig 


(f )  It  is  dear  that  the  huBbaiid  mast,  in 
lUi  eaae,ioiD  as  a  co-plaintiff;  see  Vin.  Ab. 
Bai.^F.Q.22;  Com.  Dig.  Bac  &  F.  V. ; 
Awm.  1  Salk.  282. 

r«)  fise  te  Bankmpt  i£t,  6  Gm.  4,  c:  16, 
nAtttt  Bankrupt  Gonrt  Act,  1  &  2  W.  4, 
c.  86, 1. 82,  "SS.  It  !s  dear  that  the  ofidal 
uaamt  most  ha  made  aplaintiff,  aee  id.  Baker 
f.  hmmr,  cited  anu,  3,  (a;).  Ute  nen^joinder 
rfaa  awgnm  aa  planitf -would,  m  an  action 
ociwlractKybe  a  ground  of  noosnit,  fon,  Pleas, 
*  MaO'^oiDder.''  The  consent  elf  me  creditots 
aaot  casenlial  to  the  sopport  of  the  action ; 
Boam  T.  WilUum,  2  T.  &  J.  475.  in  order  to 
pstdbe  plaifltift  span  prodf  of  their  character 
of  aarigneea,  the  defendant  mast  plead  special- 
Ij,  aee  "  Pleas  in  Aa8uiypsit,**^wtt,  "title, "  As- 
ognaes/  When  an  am^nee  dies,  ora  new  as- 
agnee  is  chosen,  the  actioo  wiTl  not  be  thereby 
walad,  hot  the  Govit  may,  upon  the  sngges- 
tkm  of  «adi  dndi  or  vemoval  and  new  chmoe* 
allow  tha  iHDBe  «f  Ifae  sumtiug  or  new  ss- 
signee  to  be  sohstiUited  in  the  place  of  the 


former ;  aod  the  action  may  be  piotecnted  in 
the  name  of  the  said  sanrifing  or  new  as- 
signee io  the  same  manner  as  if  be  had  ori- 
gioallV  commenced  it,  6  G.  4,  c  16,  s.  67 ; 
see  WtUall  V.  8tvrjM9i,  4  BL  &  P.  217 ; 
Bain  V.  Sturgn,  7  Ki^.  585.  TbeiB  is  ao 
provision  in  the  act  enawing  BMignfeB  to  con- 
tinue a  suit  commenced  by  a  fa«nknipt,  and 
which  has  not  prooeeded  to  judgment.  The 
bankruptcT  of  a  plaintiff  before  judgmentmay 
therefore  be  plisaded  in  bar,  and  will  delest 
the  action  in  his  name»aasi^,po«t.  So  (he 
bankmptcy  of  one  of  several  plainttffii  is 
matter  for  a  plea  in  bar,  jna,  not^;  hut  in 
Barkn  v.  Skinntr,  Feb.  3, 1835^  MS.  Mr. 
Justice  FatUum  refused  to  allow  such  plea, 
after  an  order  for  time  binding  the  defendant 
to  plead  iuwibly ;  and  see  Stopicf  v.  Holdf- 
vmrth,  4  B.  N.  C.  144 ;  WwUevStaU  v. 
Graham,  id.  714.  Assignees  caa  never  hs 
declared  against  "a$  assignees."  Tbegrare 
notfiahle  to  be  sued  at  law  for  divkleads,  6 
G.  4, c.  16,  Si  111. 
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baukrupu,  or  an  insolvent  debtor,  according  to  the  statuieE  in  force  for 

the  relief  of  insolvent  debtors  in  England,  (=)]  by  ,  their  attorney, 

complain  of  CD.  [^c.  as  utual,  see  ante,  1,  Form  1.     Cmchide]  to  the 

damage  of  the  plaintiGb  ae  (a)  assignees  as  aforesaid,  of£ ,  and  therefore 

they  bring  their  suit,  &c. 

8.  By  the  Assignees  of  a  Bankrupt  Partner  and  the  Solvent 
Partner.  (6) 

In  the . 

On  the  — —  day  of — ■  -,  a.  d.  —  -. 

(venue)  to  wit.    A.  B.  and  G.  H.  and  K.  L.,  the  plaintifTs  in  this  suit, 

which  said  G.  H.  and  K.  L.  are  assignees  of  the  estate  and  effects  of  O.  P., 
B  bankrupt,  according  to  the  statutes  in  force  concerning  bankrupts,  by  £.  F. 
their  attorney,  complain  of  C.  D.  \JlfC.  as  umai,  see  Forms,  ante,  1  to  7  ;  and 
coHciade]  to  the  damage  of  the  said  A.  B.,  and  also  of  the  said  G.  H.  and 

K.  L.|  as  assignees  ae  aforesaid,  of  £ ,  and  therefore  they  bring  their 

■nit,  &c. 

9.  By  or  against  Attornies. 
The  Form  mill  be  at  ante.  Form  I.  There  is  no  occasion  to  describe  the 
party  as  an  attorney  in  the  introductory  part  of  the  declaration,  although  he 
sues  on  bis  bill  of  costs.  Since  tlie  S  W.  4,  c.  39,  an  attorney  must  sue  and 
be  sued  in  itie  common  form ;  and  if  nliout  to  leave  England,  he  may  be 
arrested;  Flight  v.  Cooke,  1  Donl.  &  L.  71  i.  As  to  tlie  privilege  of  an 
attorney  to  be  sued  in  his  own  court,  see  poit,  "  Pleas  in  Abatement."     An 
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Id 


10.  By  one  of  the  public  Officers  of  a  Banking  Con^ny^  under 

7  Geo.  4,  c.  46,  s.  4.  (c) 
lotbe  — . 

On  the  —  day  of ,  a.  d, 1. 

{jMnue)  to  wit.  A.  6.,  who  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  (<2)  was  and  still  is  one  of  the  public  officers  of  certain 
persons  united  in  copartnership  for  the  purpose  of  and  {e)  carrying  on  the 
trade  and  business  of  bankers  in  England,  according  to  the  statutes  in  such 
case  made  and  provided,  under  the  style  and  firm  of  "  The  Com- 
pany," (y*)  ^^^  which  said  A.B.  had  been  and  was  before  the  commencement 
of  this  suit  duly  nominated  and  appointed,  {g)  and  was  accordingly  then  and 
ttiD  is  such  public  officer  as  aforesaid^  pursuant  to  and  according  to  the 
form  and  effect  of  the  said  statutes,  and  who  now  sues  on  behalf  of  the  said 
eompany,  (A)  according  to  the  force,  form  and  effect  of  the  said  statutes,  by 

,  his  attorney,  complains,  [8pc,  proceed  as  ante,  Form  1.]    For  that 

whereas  \_proceed  as  usual^  laying  the  debt  and  promise  '*  to  the  said  com- 
pany," and  conclude  thus,']  to  the  damage  of  the  said  company  of  £>  , 
and  therefore  the  plaintiff,  as  such  public  officer  as  aforesaid,  brings  his 
fiiit,  &c. 


11.  By  Trustees,  or  by  the  Secretary  of  an  Incorporated  Railway  or 
other  Company  empowered  by  Statute  to  sue  by  their  Secretary, 
*c.(£) 

In  the . 

On  the day  of  — — ,  a,  d.  — — • 

(venue)  to  wit    A.  B.,  who  before  and  at  the  time  of  the  com- 
of  this  suit,  had  been  and  was  duly  nominated  and  appointed, 

M.  &  W.  778.  Change  of  officer,  W§bb  v. 
Taylor,  1  Dovl.  &  L.  676. 

(g)  A  copy,  purportiDg  to  be  m  certified 
copy  of  the  return  made  to  the  Stamp  Office, 
under  the  7  Geo.  4,  c.  46,  s.  4,  ana  of  the 
affidavit  of  the  officer  verifying  it,  will  be 
evidence  of  this,  if  traversed ;  Steward  v. 
Dunn,  12  M.  &  W.  655;  8 &9  Vict  c.  113. 

(h)  In  SpilUr  v.  Johrnon,  6  M.  &  W.  570, 
it  vras  held  that  it  waa  not  neceaaary  to  state 
that  the  plaintiff  vras  a  member  of  the  com- 
pany, or  that  he  vras  reeideot  in  England,  or 
that  he  had  been  registered  as  lequiitd  by  the 
fourth  section  of  the  act. 

(t)  See  another  form.  Smith  v.  Goldtwor* 
thy,  4  Q.  B.  430,  note  (6) ;  and  see  notes  to 
Form  10,  ante.  It  is  not  sufficient  for  the 
clerk  to  sue  in  his  individual  capacity ;  Guthrie 
v.  Fitke,  3  Stark.  151.  The  form  againtt  a 
company  may  easily  be  adapted  from  the 
above.  By  the  clerk  of  the  trustees  of  a 
turnpike  road ;  WelHnglcn  v.  Brown,  Q.  B. 
15  Law  J.  23. 


(e)  See  1  &  2  Vict.  c.  96;  and  see  aoo- 
tktt  form,  Dmvidaon  ▼.  Bower,  4  M.  &  G. 
626;  5.C.  2  Dowl.N.  S.115;  Scotch  banks, 
7  Geo.  4,  c  67,  s.  1 ;  ChristU  v.  Peart,  7  M. 
IeW.491;  JMt,Hughetv.Thorj)e,5M.iL 
W.  660.  Omaequences  of  not  stating  that 
BlaiMiffiaapablicolficer,Ga<i0i0a3f  v.Bleadon, 
1IL&G.247;  Gmikm v. Htik«, 3 Stark.  151. 
(d)  See  M'lnivre  ▼.  Milier,  13  M.  &  W. 
725;  S.C.2D.&L.708. 

(tf)  The  oniaBioo  of  the  word  "  and  **  here 
WD«ld  be  bad  on  special  demurrer ;  Fleuher 
w^Creekie,  9  If .  &  W.252;  S.  C.  I  Dowl. 
N.  8. 149;  bot  gooda  fter  verdict,  Davidum 
V.  Bewtr,  4  M.  &  G.  626;  S.  C.  2  Dowl.  N. 
&115w 

(/)  See  form  where  there  has  been  a 
ciaige  in  the  name  of  the  firm,  Wilton  v. 
Crmwm,  B  U,  WW.  684.  A  beokiuff  eom- 
paay  that  baa  alopped  payment,  and  after- 
waada  epena  again  for  the  jmrpoaeof  winding 
ap  ita  aftiiB,  is  stiU  estitlea  to  sue  by  its 
paUie  cffaer;  Danism  f.  Bnttington,  11 
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and  waa  accordingly  then  and  atitl  ii  secretaiy  [or  "  treaauier,"  or  "  clerk," 
or  "  one  of  the  public  ofBceis,"  cu  the  ctue  may  be,"]  to  the  ["  trustees  for 
cairyiiig  into  execution  and  acting  by  virtue  of  a  certain  act  of  parliament, 
made  and  passed  in  a  session  of  parliament  held  in  the  Stth  and  sixth  years 
of  the  reign  of  her  majesty  Queen  Victoria,  entitled  (A)  '■  An  Act,  &c.  (and 
of  a  certain  other  act,  &c.  tnade,  Stc.  if  the  fact,)  according  to  the  force, 
form  and  effect  of  the  uid  statute,  (or  "  statutes,")]  or  if  the  company  have  a 
corporate  name  by  act  of  furlitment,  tay,  "  secretary  to  the  '  Great  Western 
Railway  Company,' "  givhtg  the  correct  corporate  name,  (I)  and  who  sues  on 
bdulf  of  the  said  "  trustees,"  or  "  company,"  by ,  his  attorney,  com- 
plains [^.  proceed  at  ante,  I,  Form  1. 


12.  St/  the  TVeatarer  of  a  Loan  Soaety.  (m) 
Tmm  V.  H'tUoMf,  3  Q.  B.  413 ;  and  see  Brown  v.  Langley,  4  H.  &  G. 
466 ;  and  AHott  t.  Pyke,  4  M.  &  G.  481 . 

13.  By  Churchvmrdeni  and  Overseers  for  Land,  ^c.  held  of  them, 

under  59  Geo.  3,  c.  12,  s.  12.  (n) 
Jfard  V.  Clarke.  12  M.  &  W.  747. 

14.  By  the  public  Officer  of  a  Company  authorized  to  sue  by  Royal 

Charter,  granted  pursuant  to  1  Vict.  e.  73,  s.  3. 

In  the . 

On  the day  of ,  ». ».  — . 
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16«  Dedaraiian  by  or  against  a  Cktrparaiion, 

The  form  u  frecuehf  as  in  the  ordinary  case,  Form  1,  ante^  p.  1|  giving  car- 
ftMy  the  corporate  name.  By  the  Municipal  Corporation  Act  the  name  of 
ill  boroughs  is  "  the  mayor,  aldermen  and  burgesses  of^  &c.'*  5  &  6  W.  4, 
c.  76,  8.  6. 


16.  Bjf  an  Executor,  (o) 

In  the « 

On  the  —  day  of—,  a.  d« 

(venme)  to  wit«   A.  B.|  executor  of  the  Iftst  will  and  testament  of  0«  P. 

deceased,  by  E.  F.,  his  attorney,  complains  of  C.  D.  who  has  ben  summoned 
to  answer  the  plaintiff,  executor  as  aforesaid,  in  an  action  on  promises,  [or  as 
the  case  may  be,  see  anteJ]  Por  that  whereas  [4*^.  conclude,']  to  the  damage 
^  the  jriointiff,  as  ^etntot  mi  Aforesaid,  of  j^-'-^-*,  and  ihttdbte  he  brings 
liis  suit,  &c.  And  the  plaintiff  brings  into  Court  (p)  here  the  letters  testa- 
mentary of  the  said  O.  P.  deceased,  whereby  it  fully  appears  to  the  Court 
here,*  that  the  plaintiff  is  eSte^utor  of  the  lasl  will  and  testament  of  the  said 
O.  P.,  and  hath  the  execution  thereof,  &c. 


17.  By  a  iunritfing  Ex6eni&f. 

The  foma  is  as  hifore,  except  that  the  plaintiff  is  to  be  catted  **  surviving 
executor."  The  profert  mil  be  as  supra  to  the  asterisk^  and  then  proceed :] 
that  the  plaintiff  and  one  G.  H.  [or  "  the  said  G.  H."  if  a  promise  is  laid  in  the 
body  of  the  declaration  to  kmm  been  made  to  Mm  and  the  plaintiff,']  in  the  life- 
time of  the  said  6.  H<  were  executors  of  the  last  will  and  testament  of  the 
laid  O.  P.  deceased ;  with  this,  that  the  said  plaintiff  will  verify  that  the  said 
G.  H.  is  deceased,  and  that  he  the  plaintiff  is  the  surviving  executor  of  the 
hst  will  and  teatameftt  of  ttie  said  E«  F.  and  hath  the  execution  thereof,  &c. 


Id.  Affoinei  an  Executor  ;  or  Husband  askd  Wife,  Executrix. 

Adapt  the  cemmmformt  ante,  1,  Form  1,  describing  defendant  *'  executor" 
^c.  ut  supra ;  or  against  husband  and  w\fe,  executrix,  state  "  C.  D.  and  J.  his 
wife,  executrix  of  the  last  will  and  testament  of  O.  P.  deceased,  who  have 
Wen  sonrnoned,^'  t&Ck, 


Ml  weasnA  nentary,  mast  bs  let  out:  Daltn  r.  Mahem, 

, , »»i>(t).  SBoiAdSS;  4  Bisf.  N.C.tfe;6Swtt, 

(p)  If  Mr  be  claimed  of  the  lettefataMS-  §86,  S.  C. 
umtujt  me  will,  as  watt  as  the  letten  tatu- 
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19.  Declaration  against  Hundredors.{q) 
Use  the  common  Form,  No.  1,  tmle,  1,  detcrUnng  the  defeadanti  ihut: — 
"Thamen  inliabitiiig  within  the  hundred  of^— ,  in  the  county  of -," 

20.  Declaration  by  a  Muthand  and  Wife. 
In  the . 

The        ■  day  of  -— ,  k,  d.  ■     ■■". 
—  (twnue)  to  wit.    A.  B.  and  J.  his  wife,  by  E.  F.  their  attorney  [or  "in 
their  own  proper  perMns,"]  complain  [Sfc.  at  usual:  cvnclade}  to  the  damage 
of  the  plaintifib  of  £   •  — ,  and  therefore  they  bring  their  suit,  &-c. 

21.  Against  Husband  and  Wife. 

Am  m  the  common  form,  aitte,  1,  6,  7,  describing  defendants  at  "C.  D.  and 
J.  his  wife." 

22.  Declaration  by  an  Infant,  (r) 
In  the . 

On  the  •^—  day  of        ■,  a.  d.  ~-^, 

(twnue)  to  wit.    A.B.by  E.F.,  who  ia  admitted  by  the  Court  of  our 

Lady  the  Queen  here  to  prosecute  for  the  said  A,  B.,  who  is  an  infant  within 
the  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  B.,  complains 
[^c.  proceed  and  concbuk  as  usual. 
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plains  [Src.  proceed  as  usua!,  see  ante,  1,  Form  1,  and  conclude,  omitting  the 

usual  vtords  "  to  the  damage  of  the  plaintiff  of  £ ,"  thus:']  and  therefore 

the  plaintiff,  who  sues  as  aforesaid,  brings  his  suit,  &c. 


26.  Declaration  agains^Peers  and  Members  of  Parliament. 

The  declaration  is  in  the  usual  form,  see  ante^  5,  Form  J .  The  title  of 
the  Peer  should  be  stated.  The  M.  P.  need  not  be  so  styled.  The  Uni- 
formity of  Process  Act,  ft  W.'4,  c.  89,  s.  1,  abolishes  the  privilege  of  peers 
and  members  of  parliament  to  be  sued  by  original  or  bill.  They  are  to  be 
sued  by  writ  of  summons  in  the  ordinary  form ;  see  2  Chit.  Arch.  8th  ed. 
bk.  S,  ch.  1,  s.  1.  As  to  proceedings  against  an  M.  P.  subject  to  the  bank- 
rupt laws,  see  6  G.  4,  c.  16,  ss.  9,  10;  2  W.  4,  c.  39,  s.  9;  T.  Chitty's 
Forms ;  2  Chit.  Arch.  8th  ed.  bk.  3,  ch.  1 ,  s.  ^. 


26.  Farm  of  Declaration  by  or  against  a  surviving  Plaintiff  or 
Defendant,  where  the  Death  occurred  before  Writ  issued. 

In  this  case  the  commencement  and  conclusion  of  the  declaration  mil  he  in 
the  common  form,  see  ante,  5,  Form  1.  As  to  the  body  of  the  declaratiofi,  see 
"Forms  in  Assumpsit,"  post,  "  Partners." 

27.  Commencement  of  Declaration  where  one  of  the  Plaintiffs  died 

after  the  issuit^  of  the  Writ. 

lo  the . 

On  the day  of  — -,  a.  d. . 

(venue)  to  wit.     A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.  who 

has  been  summoned  to  answer  the  said  A.  B.  and  one  £.  F.,  who  died  after 
the  issuing  of  the  writ  of  summons,  at  the  suit  of  the  said  A.  B.  and  the  said 
E.  F.  in  his  lifetime,  in  this  cause,  to  wit,  on  [4*^.]»  which  the  said  C.  D. 
doth  not  deny,  in  an  action  on  promises,  [or  as  the  case  may  be,  see  Form  1, 
ant€f  5.]  For  that  whereas  [proceed  as  in  the  forms  at  the  suit  of  a  swrviving 
creditor,  ^-c,  post,  "  Partners.* 


)» 


28.  The  like,  where  one  of  the  Defendants  died  after  the  issuing  of 

the  Writ. 

In  the . 

On  the day  of—,  a.  d. . 

(venue)  to  wit.    A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.,  who 

has  been  summoned  to  answer  the  said  A.  B.  by  virtue  of  a  writ  issued  in 
this  cause  on  [4*^*1  against  the  said  C.  D.  and  one  6.  H.  who  died  ader 
the  issuing  of  the  said  writ,  to  wit,  on,  [^c.']  in  an  action  on  promises,  &c. 

c 
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4.  IN  ACTIONS  IN  INFERIOR  COURTS. 

1 .  Commencements,  tfc.  of  Declarations  in  the  Palace  Court. 
In  (he  Palace  Court. 

The day  of -,  a,d. . 

Palace  Court  to  vit.  A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.  in 
an  action  on  promises,  {or  ai  the  cate  may  be,  tee  ante,  .5,  Form  1,]  For 
that  whereas  [proceed  at  in  declarations  in  the  superior  Courlt  at  tVestmmster, 
but  every  material  fact  must  be  stated  to  have  occurred  nithin  the  juriidietion  of 
the  CouTt.{s)      The  Nem  Rules  on   Pleading  apply  to  this  Court.]  to  the 

damage  of  the  plaintiff  of  £ ,  and  therefore  he  brings  hia  luil,  Sic.     And 

the  plai  miff  avers  that  he  is  not,  nor  is  the  defendant,  nor  was  either  of  them, 
at  the  time  of  levying  the  plaint  of  the  plaintiff  here  in  Court,  of  the  Queea's 
household. 


2.  Commewement,  ttc.  of  a  Declaration  in  the  Comty  Court. 

In  the  County  Court  of  the  County  of . 

The day  of ,  a.  s.  ^^. 

\the  county]  to  wit.    A.  B.  by  E.  F.  his  attorney,  complaJm  of 

C.  D.  in  an  action  on  promises,  [or  as  the  case  may  he,  tee  Form  1,  mtU,  2.} 
For  that  whereas  [S)-c.  proceed  as  utual,  but  each  material  fact  must  be  slated 
to  have  taken  place  mthiit  the  jurisdiction  of  tlie  Court,  see  supra;  concludel  to 
the  plaintiff's  damage  of  £ ,  and  therefore  he  brings  his  suit,  Sec. 


3.   TTSe  like,  where  the  Action  was  commenced  by  Justiciex. 
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11.  PLEAS,  REPLICATIONS,  &c. 


1.  PLEAS  IN  ABATEMENT.(0 


In  the  Q.  ».  [or  "C.  P."  or  "Exchequer  of  Pleas."] 

The day  of ,  a,  d. .  (u) 

C.  D.  -J      The  said  defendant,  by hts  attorney,  [or  "in  his  own  proper 

ats.  >  person/'  (x)]  prays  judgment  of  the  said  writ  and  declaration,  (y) 
A.  B.  J  because  he  says  that  \SfC.  stating  the  ground  of  abatement,  see  forms, 
post,  Index,  **  Abatement/'  and  conclude :]  and  this  the  defendant  is  ready  to 
ferify,  wherefore  he  prays  judgment  (z)  of  the  said  writ  and  declaration, 
and  that  the  same  may  be  quashed,  &c.  [or  if  the  plea  be  "  Non-joinder"  or 
*' Coverture/'  see  theformsy  post.  Obtain  counseVs  signature,  and  add  affidavit 
of  truth,  see  forms,  post,  "  Assumpsit," — "  Abatement." 


In  the 


2.  Replication  thereto,  (a) 


The 


day  of 


',  A.  D« 


The  plaintiff  saith  that  his  said  writ  and  declaration  ought  not  (b) 

quashed,  because  he  saith  that  [^•c.  stating  the  matter,  and  if 

merely  in  denial,  concluding  thus  ;]  and  this  the  plaintiff  prays 


(I)  See  in  geoeral,  Stepfa. ;  Bac.  Ab. 
AhiteiDeDt,  N.  ;  Com.  Dig.  Abatement, 
B. ;  1  Chit.  PI.  7th  ed.  462 ;  Tidd,  9th  ed.  630, 
6)6.  Pleat  in  abatement  mnst  be  pleaded, 
tlttt  U»  delivered,  in  four  days  after  the  deli- 
veiy,  or  after  filing  and  notice,  of  declaration. 
Hm  four  days  are  ioclanve  of  the  first  and 
dclvaire  of  the  last  day ;  Ryland  r.  Worm- 
M,  2  M.  &  W.  393.  The  plea  must  be 
pleaded  (after  appearance  ana  declaration) 
vUbia  the  above  penod,  although  there  has 
beta  no  rale  to  plead  or  demand  of  plea ;  if 
^caded  after  the  proper  time  without  leave  of 
the  ooart  or  a  lodge,  the  plaintiff  may  sign 
judgment  by  deuult  at  the  eipiration  of  the 
Hat  fbr pleading ;  see  generally  Tidd,  9th  ed. 
468. 638 ;  2  Ch.  Arch.  7th  ed.  663.  By  leave, 
it  Bay  b«  pleaded  after  the  four  days ;  see  in* 
stsaeea.  SmUr  v.  DuaifMi,  1  M.  &  Ry.  508 ; 
Milngr  ▼.  Milntr,  3  T.  R.  632.  A  plea  in 
abtttment  most  bie  signed  by  counsel.  There 
most  be  an  afikUvit  of  the  truth  of  the  plea, 
4  Ann,  c.16,  s.  11 ;  see  form  and  notes,  fott , 
and  it  cannot  be  amended ;  Tidd,  9tb  ed.  638 
And  a  demurrer,  even  for  informality  not  con 
stitntittg  a  defect  in  substance,  may  be  gene 
ral;  llond  v.  Wmamt,  2  M.  &  Sef.  484; 
iUctk  V.  Lund,  12  M.  &  W.  607.  Pleas  of 
am  abdiabea  by  3  &  4  W.  4,  c.  42, 


S.8,  eiif««2, 3,  (s)  and  (r)  $  and  by  aections  9 


and  10  of  that  act,  pleas  in  abatement  of  non- 
joindir  are  rendered  less  obnoxious  than  for- 
merly to  the  prosecution  of  a  claim ;  see  form 
and  notes,  pott,  "  Pleas  in  Abatement  in  As- 
sumpsit." As  to  the  pleas  to  iht  jurisdiction 
of  the  Court,  (which  are  not  properly  pleas  in 
abatement,  Stepb.  4th  ed.  notes,  xxvii.),  see 
forms,  &c.  td.  46;  1  Went.  51,  60,  61 ;  3 
Chit.  PI.  7th  ed.  8. 

(tt)  The  day  the  plea  is  delivered,  see 
post,  21,  note  (d).  When  to  be  pleaded, 
supra,  note  (l). 

(f )  A  plea  in  abatement,  unless  pleaded 
by  a  married  woman,  may  be  pleaded  in  per- 
son or  by  attorney ;  2  Saund.  209  a.  Pleas 
to  the  jurisdiction  are  to  be  pleaded  in  person ; 
Oilb.  C.  P.  187 ;  Grant  v.  Sondes,  2  fila.  R. 
1094 ;  Hunter  v.  Neck,  3  M.  &  G.  181. 

Cy)  This  is  now  the  proper  form  in  all  the 
Courts;  it  is  not  sufficient  to  pray  judgment 
of  the  declaration  only ;  Davise  ▼.  Thompson, 
14  M.  &  W.  161.  It  is  not  necessary  to  My 
"  comes  and  defends  the  wrong,*'  &c.  as  for- 
merly ;  see  post,  21,  note  (e). 

(s)  The  rule  on  pleading,  dispennng  with 
the  prayer  of  judameni  in  a  plea,  aeems  not 
to  apply  to  pleas  in  abatmnent;  see  post,  21, 
note  (t),  Davies  v.  T^ompton,  supra, 

(a)  If  the  plea  be  defisctive,  the  plaintiflT 
may  demur  (generally)  apd  the  defendant 
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may  be  inquired  of  by  tbe  country,  8cc.  [or  if  the  repliceUum  be  not  a  mere 
traverse^  and  contmn  new  matter^  concludei]  and  this  the  plaintiff  is  ready  to 
verify,  wherefore  he  prays  judgment (6)  and  his  damages,  [SfC,  conclude  as 
in  the  case  of  a  repUcation  in  bar,  post,  2S,  Form  7 ;  or  perhaps  the  conclusion 
might  be  after  the  verification,  with  a  prayer  of  judgment,  **  whether  the  said 
writ  and  declaration  ought  to  be  quashed." 


2.  PLEAS  IN  BAR,  AND  REPLICATIONS,  &c. 

Obs.  When  the  plaintiflr  has  declared,  the  defendant  must  plead  within  four  da3r8,  if 
the  venue  he  laid  in  London  or  Middlesex,  and  the  defendant  reside  within 
twenty  miles  of  London,  or  if  he  be  an  attorney ;  Kinder  v.  Dunford,  10  L.  J., 
N.  S.,  Q.  B.  131 ;  Lowder  v.  Lander^  5  Dowl.  684 ;  Brenton  v.  Lawrence,  id. 
506 ;  in  other  cases  he  must  plead  within  eight  days,  if  the  venue  be  hud  in  any 
other  county,  or  the  defendant  reside  above  twenty  miles  from  London ;  R.  T. 
5&6G.2;  and  see  ffo/Zoiu^  V.  Coo/:e,  1  M.  &  Sel.  566 ;  Tidd,  9th  ed.  464 ;  Ch. 
Arch.  8di  ed.  208 ;  and  in  default  of  pleading  as  aforesaid,  the  plaintiff  may  sign 
judgment  for  want  of  a  plea ;  R.  T.  5  &  6  G.  2 ;  a  notice  to  plead  and  rule  to 
plead,  and  a  demand  of  plea,  when  necessary,  having  been  given  and  made,  see 
infra.  These  four  days  are  reckoned  exclusive  of  the  day  of  giving  the  notice  and 
inclusive  of  the  last  day,  unless  the  last  day  be  a  Sunday,  Christmas-day,  Good 
Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving,  in  which  case  they 
will  hd  reckoned  exclusively  of  that  day  also;  R.  H.  2  W.  4,  r.  8 ;  1  Ch.  Arch. 
209.  If  the  declaration  be  filed,  the  days  arc  reckoned  from  the  service  of  the 
notice  of  declaration  and  not  from  the  day  of  tiling  the  declaration ;  Hutchinson 
V.  Brown,  7  T.  R.  298;  Weddle  v.  Brotrn,  1  C.  &  M.  69.  Before  judgment 
for  want  of  a  plea,  a  notice  to  plead  is  always  necessary,  and  it  must  express  the 
time  when  defendant  is,  by  the  practice  before  mentioned,  required  to  plead ; 
Tidd,  9ih  ed.  473 ;  Ram  v.  Dmcombe,  2  Dowl.  &  L.  88.  If  it  allow  a  longer 
time  than  necessary,  defendant  is  entitled  to  such  prolonged  time ;  Solomonson 
V.  Parker,  2  Dowl.  P.  C.  405.  A  rule  to  plead  (which  is  a  four  day  rule  exclu- 
sive of  the  first  day  and  inclusive  of  the  last)  is  also  necessary  before  judgment 
can  be  signed,  Dunn  v.  Hodson,  1  Dowl.  &  L.  204,  unless  defendant  be  bound 
by  a  judge's  order  or  nile  of  Court  to  plead  by  a  given  day ;  R.  T.  5  &  6  G.  2; 
or  has  had  time  to  plead ;  Ntigee  v.  McDowell,  3  Dowl.  579.  And  a  written 
demand  of  plea  is  also  in  general  requisite ;  Tidd,  9th  ed.  475  ;  1  Ch.  Arch.  8th 
ed.  215.  And  '<  judgment  for  want  of  a  plea  ajfler  demand  may  in  all  cases  be 
signed  at  the  opening  of  the  office  in  the  an;crnQon  of  the  day  after  that  on  which 
the  demand  was  made,  but  not  before ;"  R.  H.  2  W.  4,  r.  66 ;  that  is,  where  the 
time  for  pleading  has  expired.  A  demand  of  plea  is  not  necessary  where  the 
plaintiff  appears  for  the  defendant ;  Tidd,  9th  ed.  -175 ;  1  Ch.  Arch.  215 ;  Davis 
V.  Cooper,  2  Dowl.  135 ;  or  where  tlie  defendant  is  compellable  by  a  judge's 
order  to  plead  on  a  fixed  day;  Pearson  v.  llct/nolds,  4  East,  571 ;  Bakery.  Hall, 
1  Taunt.  538.  By  the  late  Rule,  Trin.  T.  3  W.  4,  a  demand  of  plea  is  necessary, 
although  the  defendant  be  a  prisoner.  Judgment  for  want  of  a  plea  cannot  be 
signed  before  the  expiration  of  the  time  for  pleading,  although  a  had  or  void 
plea  may  have  been  delivered ;  Dakim  v.  Wagner,  3  Dowl.  535 ;  Maeher  v. 
Billing,  1  C.  M.  &  R.  577.  An  order  for  seven  days'  time  to  plead,  means 
seven  days  exclusive  of  the  day  of  the  date  of  the  order ;  Pepperell  v.  Burrell,  2 


cannot  amend,  see  iujna,  note  (()  ;  and  the 

Slainliff  has  costs  if  he  succeed  on  demurrer. 
&  4  W.  4,  c.  42,  s.  34.  But  if  the  objec- 
tion bo  not  clear,  the  plaiotiflf  should  not  de« 
mur;  especially  as  the  judgment,  even  if  in 
his  favour,  is  not  final,  but  merely  a  respon- 
dtat  outter;  2  Saund.  211,  note  3;  Tidd, 
9th  ed.  64 1 .  642.  If  it  be  probable  that  the 
defendant  can  establish  the  truth  of  his  plea 
in  abatement,  the  plaintiff  should  enter  a  cas- 
ittvr  6reve,snd  neither  party  pays  costs  there- 


on ;  Pr.  Reg.  6 ;  Tidd,  9th  ed.  683  ;  2  Chit. 
Arch.  As  to  the  replication,  &c.  upon  a 
plea  of  non-joinder,  see  form  and  notes,  pos:. 
'i'h :  plaintiH'  recovers  final  judgment,  with 
damages  and  costs,  if  he  obtains  a  verdict 
upon  issue  joined  on  a  plea  in  abatement; 
Tidd,  9lhed.  641. 

(6)  This  and  the  prayer  of  judgmebt  seem 
proper.  The  rule  as  to  preeludi  nan  and 
prayer  of  judgment  applies  only  to  replica- 
tions  to  pleas  in  bar ;  see  poit,  note  (/). 
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Dowl.  674.  And  an  order  to  plead  "till  Tuesday,"  includes  all  that  day; 
Dakint  v.  Wagner,  3  Dowl.  535 ;  Kerr  v.  Je$ton,  1  D.  N.  S.  538.  An  order 
for  seven  days  '^^m"  or  "after"  Tuesday,  means  excluding  that  day;  Ch. 
Arch.  8th  ed.  130,  217. 
"  Where  a  party  has  obtained  time  to  plead  on  the  terms  of  'pleading  issuably,' 
and  by  his  pleading  fails  to  bring  the  merits  of  the  case,  or  some  question  of 
fiict,  or  some  question  of  law  arising  on  the  facts,  in  issue,  he  does  not  comply 
with]  the  conditions  of  the  order,"  per  Abbott,  C.  J.,  Sawtell  v.  GUlard,  5  D.  & 
R.  620.  And  in  such  case,  although  there  be  other  pleas  which  are  issuable, 
the  plaintiff  may  sign  judgment  as  for  want  of  a  plea  wnen  the  time  for  pleading 
has  expired.  As  to  what  are  issuable  pleas,  sec  1  Ch.  Arch.  8th  ed.  219.  A 
plea  in  abatement  or  a  special  demurrer  are  not ;  pott,  p.  30,  Obs. ;  ante,  19, 
note  (t).  Where  the  defendant  is  put  under  the  usual  terms  to  plead  issuably, 
&c.  his  undertaking  has  reference  to  the  then  existing  state  of  tne  record,  and 
it  ceases  to  be  binding  if  the  plaintiff  subsequently  amend  his  declaration ; 
Children  v.  Mannerin^^  Dowl.  120;  Chapman  or  Butt  v.  GUe$,  1  Dowl.  &  L. 
389 ;  nS.  C.  11  M.  &  W.  756 ;  and  an  application  for  time  to  reply  is  a  waiver 
of  obiection  to  a  plea  on  the  ground  that  it  is  not  issuable ;  Fratt  ▼.  Smith,  2 
Dowl.  N.  S.  278 ;  Stead  v.  Carey,  2  Dowl.  &  L.  270.  Terms  of  repli/ing 
issuably  will  not  in  general  be  imposed  on  the  plaintiff;  Crutchley  ▼.  London  and 
Birmingham  Railwnf  Co.  2  Dowl.  &  L.  102. 


In  the 


1.  Commencement  and  Conclusion  of  a  Plea  in  Bar. 

.(c) 

The day  of ,  a.d.  — .  (d) 

The  defendant,  by  G.  H.  his  attorney,  says*  (c)  tbat(/)  [^-c.  state 
the  matter  of  defence^  and  conclude,  (g)"]  and  of  this  the  defendant 
puts  himself  upon  the  country,  ^c,(h)  [or  "and  this  the  defendant 


(c>  The  omission  of  the  title  of  the  Court 
nay  poiiiips  be  immaterial  in  a  jiUa,  if  it  be 
Dot  entitled  in  the  wrong  Coort.  In  the  latter 
cue  the  plea  might  mislead  the  plaintiflf,  and 
oould  not  be  considered  a  plea  in  the  cause. 

(jd)  "  Every  pleading  as  well  as  the  decla- 
FBtioD  shall  be  entitled  of  the  day  of  the  month 
and  year  when  the  same  was  pleaded,  and 
shall  bear  no  other  time  or  date  i'^  R.  10,  H.T. 
1834 ;  bat  this  does  not  apply  to  a  similiter 
added  by  one  party  for  the  other  -,  Shackell  v. 
Ramger,  3  M.  6t  VV.  409.  The  omission  of  a 
date,  or  a  wrong  date,  wonld  be  ground  for  a 
s«niDODS  to  set  aside  the  plea  for  irregularity ; 
bat  a  demurrer  would  not  hold,  at  least  for  a 
wrooedate;  Neat  v.  Richardson, 2  Vo^LV.  C. 
89;  tftfdjpR  ▼.  Pennell,  4  M.  &  W.  373 ;  unless, 
perhaps,  the  plea  were  dated  before  the  decla- 
ratkm,  so  that  there  would  be  an  incongruity 
OB  the  fooe  of  the  pleadings.  Imparlances 
are  now  abolished. 

(tf)  By  the  New  Rules  on  Pleading,  Hil.T. 
1834,  re^.  10,  *'  No  formal  defence  shall  be 
lequiied  m  a  plea,  and  it  shall  commence," 
(as  above).  .\ny  material  variation  from  the 
above  form  viroald  be  ground  for  a  summons 
to  set  aside  the  plea.  And  the  neglect  to 
state  whether  the  oefeodant  pleads  by  attorney 
or  io  persoD  would  seem  to  be  the  subject  of 
a  denrarrer.  A  plea  pleaded  io  the  name  of  a 
penoD  who  is  not  an  attomejf  is  not  such  a 
vMtf  at  will  entitte  the  plaintiff  Io  sign  judg- 


ment ;  Hill  V.  MilU,  2  Dowl.  696. 

Where  the  defendant  is  declared  against  by 
a  wrong  name,  ^he  cannot  plead  in  abatement, 
but  may  compel  plaintiff  to  amend,  see  ante,) 
in  such  cases  it  is  usual  to  begin  the  plea  thus : 
" and  the  said  defendant  CD., sued  by  the 
name  of  E.  D*,  by"  &c.  In  Anonynumi,  7  D. 
&  R.  51 1 ,  it  was  held,  that  a  mistake  in  stating 
the  defendant's  christian  name  in  the  com- 
mencement of  a  plea  does  not  entitle  the 
plaintiff  to  sign  judgment  as  for  want  of  a 
plea ;  but  the  omission  of  christian  names  in 
pleadings  is,  in  general,  ground  of  demurrer ; 
Applemans  v.  Blanche,  14  M.  &  W.  159  ^ 
Esdaile  v.  Maclean,  Ezch.  Feb.  19,  1846. 

(^f)  Actionem  non. —  Precludi  non, — Prayer 
of  Judgment. — **  In  a  plea  or  subsequent 
pleading,  intended  to  be  pleaded  in  bar  of  the 
whole  action  generally,  it  shall  not  be  necet' 
$ary  to  use  any  allegation  of  actionem  non,  or 
to  the  like  effect,  or  any  prayer  of  judgment  :*' 
— "  and  all  pleas,  &c.  pleaded  without  such 
formal  parts  as  aforesaid,  shall  be  taken,  un- 
less otherwise  expressed,  as  pleaded  in  bar  of 
the  ichoU  action :" — "  provided  that  nothing 
herein  contained  shall  extend  to  cases  where 
an  ettoppel  is  pleaded." — Rules  on  PI.  Hil.  T. 
1834.  The  CourU  of  Queen's  Bench  and 
Exchequer  have  decided  that  the  true  con- 
struction of  this  rule  is,  that  the  actionem  non^ 
&c.  are  only  necessary  where  the  plea,  &c.  is 
in  bar  of  the  further  maintenance  of  the  ac- 
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ia  nady  to  veriQr,"  &c.  or  "  and  this  the  defeodant  is  ready  to  verily  by  the 
aaid  record,"  &c.  (t)    At  to  the  ngnature  of  counsel,  tee  note  (t). 


5  BiDg.  N,  C  338;  and  KB  fVetdiig 
drilch    9  A.  &  E.  861  i  Vinian  v.  Janaa,  o 
A.  h  £.  763)  Harpiy  v.  CnMam,  &  A.  & 
£.  SI ;  Giigory  y.  Daitt  of  Bnviicuk,  6  M. 

6  G.  314,  Doie  (a).  A  pica  wiihont  auj 
fonnal  commencenient  of  actio  hod,  tod  nilb- 
otll  btbg  GooGned  to  an;  one  count,  will  be 
taken  u  plaidcd  to  tb«  whole  decliraiion, 
and  (rill  be  bad  ob  ipecial  demurrer,  iF  it  do 
uol  iMwei  eierr  ceaal ;  WarUyv.Harriioii, 
3  A.  &  E.  668.  ir,  bowenr,  it  clearly  ap- 
pear from  tho  bod^  of  Ihe  plea  to  whit  part 
of  the  declmlioti  il  ioleada  to  be  ao  amner, 
(he  plaintiff  cannot  lign  iudgtaent,  Ibough  the 
CommenceipeDt  be  inbrmal;  Vin  •.  Caldi- 
bormgh.  i  B.  N.  C.  363;  1  Sc.  366.  S.  C. 

(b>  Canclutian  of  Pita.— The  doctrine  ii, 
thai  a  plea  most  conclude  either  le  tht  coiinlrji, 
or  (to  Ihe  Court)  with  a  lerificatioD.— And 
the  New  Rnlei  on  Pteadiog  have  not  altered 
the  lawupoD  Ibioabject;  Kwncln  v.  5ln><n>, 
I  C.  M.  It  R.  26;  except  in  regard  to  tbe 
proiisioD,  Kule  13,  that  "  apecial  inveraei. 
or  Iraverwi  with  an  indueemeDt  of  affirmative 
matter,  ghall  coBclude  to  the  countrj'."  The 
diitioctioo  SMDi«  1o  be,  thai  a  plea  merely  in 
denial  ol  the  whole  or  a  part  of  the  plaiatiff's 
■llegatioD.  whether  lucb  allcgaiion  be  the 
afflimalive  or  DE^alive,  ihall  conclude  to  Die 


by  the  reiiatd  caanot  be  detennined  by  a 
junr.  But  where  a  matter  of  recoidi*  pleaded 
wiib  facia  properly  retbraUe  to  a  j>^,  and 
auch  matter  and  hcte  cMJoiDllT  esnatilnte 
the  paity'a  caae,  ibe  verification  •Sonid  not  be 
by  the  record ;  Com.Dig.Pleader.E.  39,33  i 
ifow/ei  V.  Lm4H,.  1  M.  &  p.  102.  114;  4 
Biag.  428.  S.C.;  see  Luctu  v.  Vsehlli.  4 
Bing.JSS. 

{h)  Aa  to  the  "  &c."  here,  >ee  Eand/ord  v. 
Handford,  6  Dowl.  473 ;  B<-iiaki  t.  Hinei, 
id.  313. 

(i)  Rfplinlinu.— It  iball  "  not  be  necei- 
aary  in  any  replicatinn  or  aubiet^aeDl  plead- 
ing intended  Id  be  pleaded  in  matateaaDce  of 
theiiAafr  action  1o  ueany  allegatioDOf  "  prt- 
ctudi  nan.'  or  to  the  like  effect,  or  aey  piayei 
of  judgment ;  lad  all  replicationi  aad  lubae- 
queot  pleaJingi.  pleaded  without  luch  rormal 
parts  as  aloresaid,  shall  be  taken,  ualeu 
otherwise  eipresied,  as  pleaded  reipectivety 
in  maistenaoce  of  tbe  ulioit  action  j  see  aiile, 
31,  note  (/J. 

(k)  Signotuvt  «/  Cauniei  —By  Rate  Hit. 
T.  2  W.  4,  reg.  107. "  it  ihall  not  be  necea- 
sary  that  any  pleadings  which  conclude  lo  ihe 
cmmlry  be  ligned  by  counsel."  Id  geoctal 
either  the  draft  (Softer  t.  Panif>Td,  8  Dow). 
135)  or  original  of  pleadings,  which  by  the 
rules  of  pleading  ought  pro[«rly  lo  coaclade 
with  a  v«rr/ira(ii>n,  (ai  well  u  general  or 
special  demurrers,  see  putt,  28.  note(y),)mual 
be  signed  by  a  lerjeant  ot  other  coanael, 
Stfnuiv.A„gill.  I  D.(iiL.150;  Tiomp^ 
y.McUa..\0  .\1.&  VV.2301  S.C.2Dowl. 
.\,  •■.  ,■.■!■  .  .  .il.  :«:,i-,  ill  llie  eipirolion  of  the 
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Fmriations  in  particular  Cases  of  Defendants. 

1.  If  one  defisodant  only  [^ds,  others  being  sued  with  him,  say,  **  the 
defendant  C.  D.,  by  G.  H.  his  attorney,"  &c.  taking  care  to  entitle  the  cause 
"  C.  D.  and  another  [or  'others']  ats.  A.  B." 

2.  If  the  defendants  be  husband  and  wife,  say,  ^*  the  said  C.  D^  and  J.  his 
wife,  by  G.  H.  their  attorney,"  &c. 

5.  If  die  defendant  be  an  infant,  see  the  form,  post,  <*  Pleas  in  Assumpsit,'' 
"  Infancy." 

Fariaiions  when  the  Plea  is  to  Part  only  of  the  Cause  of  Action. 

4.  The  defendant,  by  6.  H.  his  attorney,  as  to  the  (first)  count,  &c. 

5.  The  defeadant,  by  G.  H.  his  attorney,  as  to  the  sum  of  £  ,  parcel  of 
the  aoni  [or  ''soms"]  of  money  in  the  [second  and  third,  as  the  case  may 
bCf  wm  poftf']  coonta  mentioned,  and  the  said  causes  of  action  in  respect 
thereof  (J)  says,  &c. 

6.  And  the  defendant,  by  G.  H.  his  attorney,  as  to  the  said  breach  first 
assigned,  [or  "  as  to  so  much  of  the  said  declaration/'  or  "  first  count,"]  as 
charges  the  defendant  with  assanlting,  &c.  [m-  "  with  not  keeping  the  said 
preinses  in  repair,"  or  ''with  having  spoke  and  published  the  following 
words,**  &c.,  eu  the  case  may  be,  following  the  words  of  that  part  of  the  decla- 
raimn  intended  to  he  answered,"]  and  the  said  causes  of  action  in  respect 
thereol^(/)  says,  &c. 

2.  JReplication  where  the  Plea  concludes  to  the  Country. 

In  tbe • 

The day  of ,  a.  d.  .     [The  day  the  replication 

is  delivered. 
A.  B.  •%      And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  [**  firstly" 
V.      >  or**  secondly  **3  above  pleaded,  and  whereof  he  hath  put  himself  upon 
C.  D.  3  the  eoantry,  doth  the  like.     [This  concludes  the  pletulings. 

3.  RepHeatum  where  the  Plea  concludes  with  a  Verification. 

Indie  — . 

The day  of ,  a.  d.  .  (m) 

A.  BL  X      The  plaintiff  as  to  the  said  plea  [or  "  first  plea,**  or  "  plea  to  the 

▼.     V  sum  of  £ ,  parcel,  &c."  as  the  case  may  he]  saith,  that  [^c. 

C.  D.  3   Conclude,  if  the  replication  be  merely  in  denial  of  the  plea,]  and  this 


the  CoaiU  be  stgned  by  cooniel ;  Macher  v.  {I)  This  is  necessary  when  the  plea  is  to 

Bii&Hg,  1  C.  M.  &  R.  577  ;  Roberts  v.  Hay-  part  only  of  a  count,  and  the  body  of  it  an- 

ward,  9  M.  &  W.  838.  The  common  plea  of  swers  both  that  part  and  the  damages  accrued 

deSendeot^  bankniptcy  does  not  reouire  conn-  in  consequence  ;  see  Henry  v.  Earl,  8  M.  & 

■d't  eignatiiiv,  becaose  it  concludes  to  the  W.  230.  per  Parke,  B. 

eotntiy.    Astosignragpleisadded,  Badman  (m)  U  all  the  pleadings  conclude  to  the 

V.  Pmgkf  5  M.  &  U.  381.  country,  the  plaintiff  may  add  to  this  replica^ 
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tbe  plaintiff  prays  may  be  inquired  of  by  the  country)  &c.  (n)  [or  if  new 
mailer  be  htlroduced  tn  lie  replication,  Ihere  thtntld  be  a  veri/icaliim,  thus: — 
"  and  tbia  tbe  plaintiff  is  ready  to  verify,  &c."  (o)  At  to  counteFt  tignature, 
tee  ante,  ii,  nole  {k). 


4.  Commeneementofa  Second  orjia-ther  Plea,{p) 
And  for  a  further  plea  in  this  belialf  tbe  defendant  says,  [4'C.  ori/lhe  flea 


lion  "and  ihe  dafcDdkai  dotU  the  like,  &c. ;" 
lod  thii  gimilitcr  end  Dot  hive  any  addl- 
tiantl  dale ;  Uddn  v.  Ward,  13  A.  Ai  £.  43R : 
8.C.  8  Dowl.735;  fiiddUlm  v.  Woodt,  6 
U.  &  W.  136.  Aliur,  wbcD  llie  timiliter  is 
deliTarcd  b^  the  other  parly  ai  an  indepen- 
dent pleading  ;  Shacktl  i.  Banger,  3  H.  & 

vr.i09. 

(n)  The  geoeril  rale  as  ca  ■  pleading  con- 
eluding  to  Ibe  counlcy,  or  wjtfa  a  verification, 
hu  been  before  noticed,  unit,  nole(;).  "Id 
all  ciMS  where  iba  replicatioD  or  rajoiDdei 
conclndei  to  tbe  country,  the  plaintiff'i  al- 
loroey  may  give  Dolice  of  trial  at  tbe  lime  of 
<leliTering  bit  replication  or  other  subieqacDl 
pleading ;  and  in  cau  iiiue  shall  aflerwardt 
be  joioM,  auch  notice  ihall  be  available ;  bul 
if  ioue  be  nal  joined  on  lugh  replicatiaD  Or 
other  lubiequent  pleading,  and  the  plaintifT 


if  eieeuting  a 
11  operar 


time  tnat  notice  of  tiial  wai  given  u  aroie- 
»«id;"  Rnle  Hil.  T.  2  W.  4,  r.  69.  When 
(he  replication  concludes  with  a  vtrificalion, 
Ihere  shoald  be  a  rub  to  r^oin,  which  ii 
given  on  Ibe  back  of  the  replicalioo  by  the 
master.  A  rule  to  rejain,  however,  is  not  ne- 
(.'eisiry  ohcre  (he  defendant  is  under  terms  lo 
It  ihe  defendi 


478  ;  Rule  Hil.  T.  3  W.  4,  i.  lOB  ;  Wy  v. 
Fiihtr,  3  B.CtV.  443.  Being  under  terms 
to  rejoin  °ralii  does  not,  it  seems,  diapenie 
with  tbii  demand  ;  Sealoa  v.  Skei/,  3  Dowl. 
537.  The  demand,  when  given,  eiplrei  io 
twenly-fonr  houri.  If  the  delendBnl,  after 
demand,  omit  lo  rejain,  the  plaintifT  may  sign 

ilc£nda 

ui  that  the  pUiDtiff 

might  have' added  the  limiliier  Tor  him;  bnl 
in  case  such  sharp  practice  is  resorted  to,  it 
seeiDs  the  Court  will  set  sude  the  judgmeot 
wilbont  cost)  )  Salon  v.  Scuitt,  I  Marr.  &  W. 
210,  by  Williams.  J.,  upon  the  authority  of 
liy  r.  Fiihtr.  3  B.  &  P.  443i  but  Siutm >. 
Statu  a  differently  reported,  by  the  name  of 
Statan  V.  Sktif,  in  3  Dowl.  537.  If  tlie  repli- 
cation conclude  to  the  country  vith  an  "  tic.'' 
although  no  similiter  be  idded  in  the  i«sue 
01  record,  ihe  judge  nil!  try  tlie  caus^,  the 
"  tie."  being  sufficient ;  alilrr  if  the  replici- 
tioD  conclude  to  the  Couil,  i.  /.  wiib  a  veri- 
fication and  there  be  no  rejoinder  j  Clark  v. 
h'UhoUati.eC.Ur.lU;  /rnufiiuimv.  Rmh- 
f7«,id.55l. 

(o)  As  to  ihi-i  conclusion,  see  onle,  22, 
note  (e).  "Certify,"  insteail  of  "verifK," 
ngl  demurrable  ;  IJanxu  v.  Sli>ha,  WiUes',  6, 
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be  to  part  cnl^t{q)  My,  *<and  for  a  further  plea(r)  as  to  the  said  — -  count,*' 

or  "  and  for  a  further  plea  as  to  the  sum  of  £ ,  parcel  of  the  moneys  in 

the  declaration  (or  *  first  count*)  mentioned,  and  the  said  causes  of  action  in 
lapea  thereof,"  (4*^.) ;  or,  m  covenant,  "  and  for  a  further  plea  as  to  the 
aid  supposed  breach  of  covenant  first  above  assigned,  and  the  said  causes 
of  action  in  respect  thereof;"  see  ante,  23^  Variations,  4,  5,  6. 


5.  Plea  in  Bar  showing  Matter  of  Defence  arising  after  the  Action 
was  commenced  and  before  Defendant  had  pleaded*  {s) 

lo  the  ■ 

The day  of ,  k.  d, • 

C.  D.  ^       The  defendant,  by ,  his  attorney,  [or  **  in  his  own  proper 


person,"]  says,  that  the  plaintiff*  ought  not  further  to  maintain  his 
A.  B.  J  action,  (f)  because  he  saith  that  [8^c,  showing  that  the  cause  of  de- 
fmee  arose  after  writ  or  declaration  and  before  the  day  of  pleading,  see  forms^ 
jott,  amehidet']  and  this  the  defendant  is  ready  to  verify^  wherefore  he  prays 
judgment  if  the  plaintiff  ought /tir^Aer  to  maintain  his  action. 


bit  IB  all  such  cases  a  rule  shall  be  drawn  up 
Yf  tkt  proper  officer  upon  the  prodaction  of 
tke  cocrosaroent  of  the  pleas  or  a  draft  or  copy 
tkercst."  Thb  abstract  is  not  meant  to  be 
criikally  exact ;  if  it  gi? es  substantial  infor- 
Bition  of  the  pleas  intended,  it  will  suffice ; 
fidMiiv.Ji«ji9,2I>0wl.&L.322.  Nosum- 
■oasy  or  Older,  or  rule  is  necessary,  although 
tkere  be  aevcval  pleas,  if  no  two  pleas  ajpply 
to  the  tmmm  wtaiter  or  part  of  the  declaration, 
kit  each  plea  is  applied  and  con6ned  onlj  lo 
a  Kpaimte  part  of  the  declaration  not  noticed 
by  the  other  pleas :  thus  a  plea  of  nunq^iam 
vMtitntuf  as  to  all  except  a  certain  sum,  and 
•  uwhi  of  that  sum,  does  not  require  a  rule ; 
Anker  t.  Gamtrd,  6  Dowl.  132 ;  5.  C.  3  M. 
&  W.  93 ;  or  a  spectal  plea  to  part  and  ano- 
te  special  plea  to  the  remainder,  without 
lay  general  issue  to  the  whole ;  see  VtrM  t. 
GfUiisrM^,  1  Bing*.  New  C.  3S3;  5  M.  & 
Sc  265,  &  C.  If  the  defendant  neglect  to 
•biaiB  a  rale  to  plead  several  matters  when 
■aecaaiT,  the jplaintiirroay  sign  judgment  by 
Malt,  R.  HU.  T.  2  W.  4,  reg.  34,  without 
Isete  of  the  Covrt  or  a  judge ;  see  per  Little- 
dale.  J^  Chitiii  V.  Dendy,  3  A.  &  £.  319. 
It  oAea  happens  that  the  time  for  pleading 
eipiics  before  the  mle  to  plead  several  mat- 
IBS  (which  ought  strictly  to  be  drawn  up  and 
a  eapy  delivered  with  the  pleas  to  the  plain- 
aff*s  attoraej)  is  ready.  In  these  cases  the 
pkas  ahoeld  be  delivered  with  wriUen  notice 
la  the  plaiiitiff''a  attorney  that  iostmctions 


have  been  given  for  the  rule,  and  that  a  copy 
will  be  delivered  when  the  rule  is  drawn  up ; 
Tidd.  9th  ed.  658 ;  1  Chit.  Arch.  If  the  de- 
fendant  succeeds  upon  a  plea  which  goes  to 
the  whole  cause  of  action,  and  is  defeated  on 
another  plea,  the  judge  may  relieve  him  from 
paying  cosu  on  the  fatter  plea,  by  certi^ing 
that  he  had  probable  cause  to  plead  it;  4 
Anne,  c.  16,  s.  6  ;  Rcbinton  v.  lieuenger,  8 
A.  &  £.606;  Read  v.  Troyt$,  9  C.  &  P. 
520 ;  Fry  v.  Monekton,  9  Dowl.  967.  See 
form  of  relinquishment  of  a  plea,  confesaed  to 
be  bad  after  a  demurrer  to  it,  M'Intwre  v. 
Miller,  2  D.  6c  L.  708;  5.  C.  13  M.  &  W. 
725. 

(9)  The  introductory  part  of  the  plea  must 
be  confined  to  the  matter  answered,  see  ante, 
21,note(/). 

(r)  It  is  not  necessary  to  state  *'  by  leave 
of  the  Court.**  or  **  according  to  the  form  of 
the  statute,"  or  to  the  like  eiect,  Rules  Uil. 
T. 1834. 

(s)  As  to  pleas  puii  darrein  amtinuanee, 
after  defendant  tuu  Mitre  pleaded,  see  post, 

(()  If  a  plea  in  bar  be  founded  on  any 
matter  arising  a/W  the  commencement  of  the 
action,  though  it  be  not  pleaded  afier  a  pre- 
vious plea,  it  has  the  commencement  and 
conclusion  of  actio  non  uUeriut ;  and  actionem 
non  generally  would  be  improper*  for  that  for- 
mula is  taken  to  refer  in  point  of  time  to  the 
commencement  of  the  suit  and  not  to  the  time 
of  plea  pleaded,  Steph.  PI. 
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6.  I^Jtefoinder.  in) 

The  r^oinder  is  neceuary  where  the  replication  is  a  tender  of  tsive,  not  a 
joiiider  m  issue;  or  concludes  nnth  a  verification,  /n  the  former  case  the 
rejoinder  is  as/aUoKs : — 

In  the . 

The day  of ,  a.  d. ,     [  The  day  the  rejoinder  is  delivered. 

C.  D.  ^  The  defeodant  as  to  the  said  replicatioo  to  his  said  plea,  (or 
ats.  >  "  first  plea,"]  and  whereof  the  plaintiff  hath  put  himself  upon  the 
A.  B.  }  country,  doth  the  like.  {If  the  repUcaiion  conclude  nith  a  verifica- 
tion, the  rejoinder  is  thus .]  The  defendant  as  lo  the  said  replication  to  his 
said  plea  [or  "  first  plea"]  says,  that  [^c.  stating  the  matter  relied  upon,  and 
if  inch  matter  be  merely  in  denial,  concluding  thus:^  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c.  {^Ifthe  rejoinder  introduce  new  matter, 
ante,  it,  note  (g),  it  should  conclude  nith  a  verification  thus :  "  And  this  the 
defendant  is  ready  to  verify,  Sec." 

7.  StarejoiiuUr. 
The  surrejoindeT  it  entitled  in  the  Court  and  of  the  day  it  is  delivered.  If 
the  rejoinder  conclude  to  the  country,  it  is  thus ;]  And  the  plaintiff  as  to  the 
said  n^inder  to  his  said  replication  to  the  said  plea  [or  "  first  plea,"  at  the 
case  may  be,"]  of  the  defendant,  and  whereof  the  defendant  hatb  put  hinuelf 
upon  the  country,  doth  the  like.  {^Ifthe  rejoinder  conclude  with  a  verificatioK, 
and  the  surrcfomder  be  a  mere  denial  thereof,  it  wUl  conclude,  "  and  this  tW 
plaintiff  prays  may  he  inquired  of  by  the  country,  &c."  If  the  svrrejmnder 
introduce  nem  mailer,  it  should  conclude  mith  a  verification,  thus :—"  And  this 
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make  up  and  deliver  the  issue,  with  notice  of  trialt  on  the  day  he  rebuts,  and 
add  the  mere  common  similiter,  see  ante,  24,  note  (n),  thus, — **  and  the  plaintiff 
doth  the  like."  If,  however,  the  plaintiff  choose,  he  may  deliver  the  surrebutter 
only  in  this  form : — 

In  the . 

The day  of ,  a.  d. . 

And  the  plaintiff)  as  to  the  said  rebutter  of  the  defendant,  whereof 
hath  put  himself  upon  the  country,  doth  the  like. 


III.  DEMURRERS. 


Ois.  The  forms  of  demurrer  and  joinder  in  demurrer  are  prescribed  by  the  New  Rules 
OD  Pleading,  Hil.T.  1834,  General  Rules,  14.  As  to  demurrers,  see  Com.  Dig. 
Pleader;  2  Bac.  Ab.  Pleas,  N.;  Steph.  and  1  Chit.  PI.  A  demurrer  is  termM 
A  general  demurrer  when  the  objection  or  error  is  not  ^cified  in  the  body  of 
the  demurrer ;  and  a  demurrer  is  special  when  the  defect  is  specially  pointed  out 
therein.  The  demurrer  may  be  general  where  the  defect  is  a  matter  of  substance, 
and  its  effect  is  that  the  opponent  has,  on  his  own  showing,  no  cause  of  action  or 
ground  of  defence  in  law.  As  to  the  nature  and  forms  oi  special  demurrers^  me 
post,  30,  Obs.  &c.  and  post,  note  {x).  In  order  to  support  a  demurrer,  wheiha: 
gineral  or  special,  the  olijection  must  be  apparent  on  the  face  of  the  pleading  lo 
wUeh  exception  is  made.  A  demurrer  admits  the  fiicts,  at  least  such  as  are 
pleaded,  without  involving  any  informality  pointed  out  by  the  demurrer ;  1  Saund. 
397  b,  note  3 ;  Jones  v.  Stevens,  1 1  Price,  235.     But  the  statements  in  a  special 

Sa  held  bad  on  demurrer,  cannot  be  used  by  the  plaintiff  as  evidence  for  him  on 
!  general  issue  at  the  trial ;  Firmin  v.  Crucifix,  5  C.  &  P.  98 ;  Montgomery 
V.  Richardson,  id.  247.  If  the  party  demurring  have  juc^ment  against  him  on 
the  demurrer,  he  is  concluded  from  trying  the  merits  on  the  defective  pleadings 
in  the  pending  action,  and  the  judgment  is  in  such  action  final  in  that  rei^iect; 
Tidd,  9th  ed.  741.  Where,  therefore,  the  facts  are  not  clearly  against  the  party, 
and  the  point  of  law  is  doubtful,  it  is  in  general  advisable  not  to  demur,  not  to 
take  issue  on  the  facts,  and  go  to  trial ;  that  is,  assuming  the  legal  objection  be  of 
ao  substaotial  a  nature  that  a  writ  of  error,  or  motion  in  arrest  of  juofment,  may 
be  supported  even  after  verdict  for  the  opponent.  On  the  other  hand,  where  the 
cause  of  demurrer  is  clear,  and  the  facts  are  unfavourable,  it  is  proper  to  demur; 
fer  by  this  course  the  party  demurring  obtains  all  his  costs,  if  he  succeed,  3  &  4 
W.  4,  c.  42, 8. 34;  whereas  if  he  proceed  to  trial  and  be  defeated,  and  then  bring 
a  writ  of  error,  he  will  have  topay  his  own  costs  in  error,  although  he  be  successlm 
in  revernne  the  judgment;  Tidd,  9th  ed.  1181 ;  GHhurd  v.  uladstone,  12  Eaurt, 
(S68.  And  if  he  arrest  the  judgment  on  motion  for  that  purpose,  he  obtains  no 
costs;  Cameron  v.  'Reynolds,  Cowp.  407 ;  Tidd,  9th  ed.  985 ;  see  Adams  v.  Afe- 
rtdew^  3  T.  &  J.  418.  So,  where  a  verdict  is  found  in  favour  of  the  defendant 
on  immaterial  issues,  and  a  judgment  is  afterwards  entered  for  plahitiff  non 
obstante  veredicto,  neither  party  is  entitled  to  the  costs  of  the  inunateriai  issues ; 
Goodbume  v.  Bowman,  9  Bing.  667 ;  2  Dowl.  206,  S.  C.  It  is  also  to  be  borne 
in  mind  that  after  verdict  many  errors  are  cured,  and  strong  presumptions  will 
be  made  to  support  the  finding  of  the  jury,  see  1  Saund.  228,  note  1 ;  Tidd,  9th 
«d.9l9;  1  Chit  PI.  7th  ed.  705  to  716;  Steph.  PL;  Nurse  v.  Wills,  4  B.  & 
Ad.  739 ;  Wilkinson  v.  Matin,  2  Tyr.  544 ;  and  therefore  the  point  of  law  is 
ftequently  open  to  more  favourable  argument  upon  a  demurrer.  A  general 
demurrer  to  a  declaration  or  replication,  for  a  defi^t  in  substance,  is  allowaUei 
although  the  defendant  were  under  terms  to  plead  issuably. 
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1.  Commencement  of  a  Demurrer  to  a  Declaration  or  Replication. 


"  The  causes  of  de* 
murret  are  more 
fully  stated  nitliin, 
some  of  which  are, 
&c.  [itatmg  one  or 
two  of  them  con- 
d»tly.{x) 


In  the  - 


IThe  day 


CD. 


A.  B. 


The day  of ,  a.  d.  - 

the  demurrer  it  deUvered.'] 

.      The  said  defeodaDt,  by ,  his  attorney, 

•  [or  "  in  his  own  proper  person, "3  says  that  the 
'  said  declaration  [or  "  replication]  is  not  suffi- 
cient in  law,  (y)  [if  the  detnurrer  be  special,  add  the 
cause  of  demurrer,  thus :]  and  the  defendant  shows  to 
the  Court  the  following  causes  of  demurrer  to  the  said 
declaration,  [or  "  replication,"]  that  is  to  say,  [showing 
the  ground  of  demurrer.  Deliver  the  demurrer  rnth 
counieCt  signature,  (y) 


(i)  B;  Bute  ot  Hjl.  r.  4  W.  4.  c.  2,  •'  in 

Ihe  mirgia  of  ererj  demurrer,  bcfora  it  is 
■igncd  ^  coniuel,  lome  matter  af  law  in- 
tended  to  be  argued  aball  be  ibttd ;  and  if 
SDj  dnDuirer  ihKll  be  delivered  aUhmt  inch 
itaUment,  or  with  R  frivolmu  ilalement,  it 
ma;  be  act  aaide  aa  lingular  b;  the  Couit  or 
*  jodgCi  <>1<i  leave  given  to  >ign  Judginciit  na 
for  want  of  >  plea  ;  provided  that  the  party 
dennrriDg  may  at  the  time  of  the  anauent 
iluiat  upon  aiiv  Tarther  matten  of  law,  or 
which  notice  ihall  have  been  giveo  to  the 
Coon  in  Ihe  uaual  way" — (that  i).  in  the 
matgiaa  of  ihe  demnrrei-bookt  delivered  to 
the  jndgei ;  3S  Geo.  3,  R.  E.  i  Jac.  2  ;  Tidd, 
»tb  ad.  SOS,  738.}  I1ie  oljecl  oF  the  Rgle 
wui  lo  prevent  uafuundi'd  ur  ihajii  dcmurrprs 


V.  flilini, 2  M. &  W. 230i  Gmlifft  v.  Bourm*. 
5  Scott,  674 :  Arbaia  v.  AnJerim,  I  Q.  B. 
498,  He  need  not  (ihougli  the  fairer  coriie) 
deliver  Ihew  poiaU  to  the  adveraarjr ;  Sealt  v. 
Cfiii|)p«finc  4  M.&G.336i  S.  C.  2  D.  N. 
S.  78.  The  laiter  cas  obuia  them  fiom  the 
judge'!  clerk ;  Garrard  v.  Hardy,  1  D.  &  L. 
51.  In  applying  to  wl  aiide  ■  dennirrtr 
ai  frivolout.  Ihe  queation  is  not  whether  the 
objectioa  be  Iriutal  ai  iniignificsol,  but  whe- 
ther it  be  frivoloui  and  pal/iabty  ■■/■namfrd. 
if  there  be  a  fairdoubl  whether  the  objeclion 
stated  be  good,  however  trifling  ihe  error,  (if 
the  defendant  be  not  under  lenna  to  piMd 
iaauably,  Xanatv  r.  Ktnritk,  I  Dowl,  609,) 
the  jrjdEe  or  Court  will  nol  ialerlerv  dd  Ihia 
Rule;  l)jftjin  v.  M'lnlvrf.  I  D,  N.  S.76l 
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In  the 


2.  Demttrrer  to  Part  of  a  Declaration.  (*) 


On  the 


day  of 


A.  D. 


C.  D.  -N      The  said  defendant,  by his  attorney,  [or  "in  his  own  proper 

ats.  >  person,"]  as  to  the  said  {firH)  count,  [or  "as  to  the  said  trespasses, 
A.  B.  3  so  far  as  they  relate,"  &c.}.say8  that  the  same  is  not  sufficient  in 
lair,  [vide  the  obtervatkms  on  the  last  form. 


!o  the 


3.  Demurrer  to  a  Plea  or  Rejoinder. 


The 


day  of 


',  A.  D. 


A.  B.  ^  The  plaintiff  saith  that  the  said  plea  [or  "  rejoinder"]  is  not  suf- 
V.  >  ficient  in  law,  [showing  special  cause,  if  any,  ut  supra,  and  stating 
C.  D.  }  the  ground  of  demurrer,  whether  general  or  special,  in  the  margin.  If 
the  demurrer  be  to  one  plea  only,  say,  '*  The  plaintiff,  as  to  the  said  (frst) 
plea,  saith  that  the  same  is  not,  &c."    [Obtain  counsel's  signature. 


4.  Joinder  in  Demurrer,  (a) 

In  the . 

On  the  —  day  of  — ^,  a.  d,  — .     [Day  the  joinder  is  deUvered."] 
And  the  said  plaintiff  [or  "defendant"]  saith  that  the  said  declaration  [or 
**  j^eit"  4^.]  is  sufficient  in  law.  (a) 


(s)  A  demarrer  commencing  "and  the 
taid  declftradoDy  &c."  is  to  the  whole  decla- 
fatMNn;  Parrm  Co.  v.  Stow9r,  6  M.  &  W. 
564.  Cafe  roust  be  taken  to  confine  the  de- 
BWier  to  the  defective  part  of  the  pleading 
objected  to — such  part  being  capable  of  sepa- 
tatioa  from  the  rait— aa  where  one  only  of 
itvaral  breaches  of  covenant  is  badly  assigned ; 
oroaeeonDt  only  is  bad;  or  the  error  is  in 
the  statement  of  one  only  of  the  debts  in  the 
ooBunon  coant,  or  one  only  of  several  divisi- 
ble traspaasei  or  torts  in  an  action  et  delicto, 
or  in  the  allegation  of  one  of  several  debts  in 
a  pita  of  set  off;  1  Saond.  286,  note  9 ;  2d 
ed.  379,  380,  note  14  ;  Amory  v.  Brodgrick, 

5  B.  &  Aid.  712;  Ring  v.  Raihrcugh,  2  C. 

6  J.  419 ;  PrtM  v.  Williamt,  I  M.  &  W.  6 ; 
TmpisY.McTt§,2U.kyf.5l&9.  'fheconse- 
qoeoce  of  not  so  confining  the  demurrer  would 
be,  that  thoogb  the  defendant  would  obtain 
jadgnmt  od  the  defective  breach,  the  plain- 
tiff would  obtain  it  on  the  good  one ;  Slade  v. 
HM0(ff  •  13  M.  &  W.  761 .  The  former  prac- 
tice of  giving  the  whole  judgment  against  the 
party  deararriog  when  the  demurrer  was  too 


large,  seems  now  overruled  ;  Hindt  v.  Gray, 

1  M.  &  G.  201,  note;  BrUeo  v.  HiU,  2  D. 
N.  S.  661 ;  5.  C.  10  M.  &  W.  740 ;  Yates  v. 
Tearle,  13  Law  J.  Q.  B.  290. 

(a)  This  form  is  prescribed  by  Rules  H.  4, 
G.  4.  B^  the  Practice  Rules  of  the  same 
term,  " lo  a  joinder  in  demurrer,  no  signa- 
ture of  a  Serjeant  or  other  counsel  shall  be 
necessary,"  and  **  no  rule  for  joinder  in  de- 
murrer shall  be  required,  but  the  party  de- 
murring may  demand  a  joinder  in  demurrar, 
and  the  opposite  party  shall  be  bound,  within 
four  days  after  such  demand,  to  deliver  tJbe 
same,  otherwise  judgment."  Although  a  de- 
fendant be  under  terms  to  i^'otngratu,  ne  is  not 
bound  to  join  in  demurrer  gratis ;  Jones  v.  Key, 

2  Dowl.  P.  C.  265;  2  C.  &  M.  340,  S.  C. 
The  olaintiff  ought  not  to  add  the  joinder  for 
the  aefendant,  but  must  demand  it  of  him, 
and  he  has  four  days  in  which  to  deliver  it ; 
MulUns  y.  Cox,  7  Dowl.  660.  On  the  other 
hand,  it  is  irregular  to  deliver  a  Joinder,  and 
at  the  same  time  a  notice  that  it  has  been  set 
down  for  argument ;  Gibbora  v.  Mottram,  7 
Scott,  N.  R.  535. 
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FORMS  OF  SPECIAL  CAUSES  OF  DEMURRER. 

Oil.  Aa  hi  the  dutinctiOD  between  a  general  and  ipecial  demurrer,  and  the  pnctict 
on  ilemuniDg,  mm  ante,  27,  Obi.  The  nec«ssitf  of  demuiring  spaially  tot 
erron  ia  nutter*  of  form  wei  created  b;  the  statute*  27  Etix.  c.  S,  and  4  Add, 
c.  16.  The  latter  providea  that  "  where  anv  demurrer  shall  be  joined  and 
entered  in  any  Court  ti  Record,  the  judges  ihtul  sire  judgment  according  ai  fiu 
reT7  rUht  of  the  cause  and  matter  in  lav  shall  appear  unto  them,  witboul 
T^jarding  any  imperfection,  omiuion;  or  defect  in  any  writ,  return,  plam^  dulm- 


■alioa  and  other  jading,  procea,  or  cause  of  proceeding*  whatooeirar,  «CMp< 
Aiue  only  which  Iht  party  dejauning  ihell  tpecially  and partieulariy  ul  doum  ana 
esprea,  together  with  Aii  detimrre;  m  cautet  of  the  tame,  notwithstanding  tlial 
such  imperfection,  omiasion  or  defect  might  have  heretofore  been  taken  to  be 
matter  of  substance,  and  not  aided  by  the  Salute  of  Eliz. ;  lo  at  tufficient  matter 
appear  iii  the  said  pteadingi  upon  wAicA  the  Court  mat/ give  judgment  aeeordi/ig  tt 
the  very  right  of  the  caate;"  and  "  that  no  advantage  or  exception  ihatl  be  talni 
ofor  for  an  immaterial  traverw,"  see  Dost,40,  note  {i);  "or  of  or  fbr  the  defuitl 
of  entering  pledees  upon  any  bill  or  declaration,"  see  onte,  7,  note  (n);  "or  ol 
or  for  the  defauU  of  alleging  the  bringing  into  Coutt  any  bond,  bill,  [ndentine, 
or  other  deed  vhat*oever,"  see  pott,  3S,  note  («),  mentioned  in  the  dedatUion 
or  other  pleadings ;  "  or  of  or  for  the  default  of  alleging  of  the  bringing  inic 
Court  Icttan  testamentary  ac  lettenof  sdministralioni  or  of  or  fbr  the  omudom 
of  ei  et  araui,  el  contra  pacem,  or  either  of  them ;  or  of  or  fbr  the  want  of  vnr- 
ment  of  hoc  paratut  etl  verijicare,  or  hoe  paratia  eit  vet  ificare  per  recordum ;  oi 
of  or  fbr  not  alleging  pnnU  patet  per  recordum ;  but  the  Court  shall  give  Judg' 
ment  according  to  the  very  right  of  the  cause  as  aforesaid,  without  regarding 
any  such  imperfections,  omission*  and  defects,  or  any  other  matter  of  like  nature, 
except  the  same  shall  be  speciallj-  set  down  and  shown  for  cause  of  demurrer  ;' 
gee  Bolton  v.  BitHop  of  Carliik,  2  Hen.  U.  362 ;  Buckley  v.  Kenyon,  10  Eait 
139;  BoiodeUv.  Partont,  id.  359;  Bach  v.  Otoen,5T.  R.409.  By  Rule  Mick 
T.  1654,  a.  17,  see  Willes,  220;  1  Saund.  160,  note  I,  337 h,  note  1,  "upon 
demutrers"  (ipecial),  "the  causes  shall  be  specially  astigned,  and  not  inv(&ed 
with  general  unapplied  expressions  of  'double,'  'negative  pregnant,'  'uncer- 
tainty,' '  wanting  form,'  and  the  like,  but  sLbD  show  specially  lohereiii,  in  ocdei 
that  the  other  party  may,  as  the  cause  shall  require,  either  join  in  demurrer,  oi 
amend  or  discontinue  his  action."  Where  the  defendant  is  under  terms  to  pbad 
iasuably,  he  onnnot  (iMiiiir  ^/i, .■.../■ ...  n.  i]-.:-  ,!, .  t  ii  ili.m,  H,:.-,,  i.  l..,,;,-rtri,i,  7  T 
R.  630;  Blyckv.  Dyrnokf,  I  King.  .■179:  ,V«,!„rv  v.  Kv.u'ich,  1  Uowl.  609; 
Tidd,  9th  ed.  472.     But  in  such  case  he  may  demur  specinlly  fur  good  ci 
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2.  Tiai  tie  DeclaraHan  is  entUlid  before  the  Day  on  which  the  Pro- 
wdsee  and  Causee  of  Action  are  laid  to  have  been  made  and 
accrued,  (d) 

chat  it  appears  from  the  declaration  that  the  plaintiff  declared  in  this 

acdoD  before  the  said  supposed  promises  were  made  or  the  said  supposed 
rpnirs  of  action  accrued  to  him,  inasmuch  as  the  said  declaration  is  entitled 
or  dated  on  the  first  day  of  January'  a.  d.  1 846,  and  yet  it  is  charged  therein 
diat  the  defendant  was  indebted  to  the  plaintiff  in  the  moneys  therein  spe- 
dfitd,  aad  promiied  to  pay  the  aane  oo  the  fifth  day  of  January,  a.  d.  1846. 


3.  That  it  does  not  appear  whether  the  Plaintiff  sues  or  declares  by 

Attorney  or  in  Person,  (e) 

that  it  is  not  averred  or  shown  in  or  by  the  said  declaration  whether 

the  plaintiff  sues,  or  declares,  or  complains  by  his  attorney  or  in  person. 


4.  Thai  no  Venue  is  laid  in  the  Declaration,  (f) 

that  no  Teouey  or  county,  or  city  is  stated  in  the  margin  of  the  said 
,  or  claeirbere  in  the  said  dedaration. 


5.   To  a  Declaration  in  Trespass  quare  clausum  fregit,  that  no 

description  of  the  Close  is  given,  (g) 

that  the  said  dose  or  place  in  which,  &c.  is  not  designated  in  the  said 

dedarmtioD  by  name,  abuttals  or  other  description. 


6.  Thai  m  Time  is  stated  in  a  material  Allegation  in  the 

Declaration,  (A) 
Aat  it  is  not  alleged  or  shown  in  the  said  declaration  [or  ** 
"]  on  what  day  or  at  what  dme  the  said  defendant  was  indebted  to  the 

',  or  promised  him,  as  therein  alleged,  or  when  the  said  supposed 

of  aelion  arose  or  aocmed. 


(S)  Sse  mmu»  I,  Obt.  (c).  See  form  tp- 
fieiMefetfweMforaicrdeelantkio,  Pv;^ 
t.  SttSimtfm,  I T.  R.  Ii6.  It  leems  the  above 
•KMtioa  wwild  not  be  tofficieiit  to  rapport  a 
vnt  of  enor,  BUkop  ▼.  Stayn,  3  B.  &  AM. 
M;  9mtt&m  v.  Owticn,  10  Moor,  194;  2 

W9,  8,  C;  Anuld  v.  Arnold,  5  Dowl. 
t^  S.  C.  3  B.  N.  C.  81,  unlen  the  decla- 

■cie  OB  a  bill,  or  lome  contract  where 
hm  was  of  its  tiiinee,  and  it  appeared  od 
i«  fseoid  that  the  cause  of  action  accrued 
tkm  IJbe  wM  imied;  Wainwn^  ▼.  John' 
««» 6  DiwI.  318.    Wbsre  the  record  in  an 


action  for  slander  stated  that  the  writ  iasned 
on  the  4th  of  Jooe,  and  that  the  words  were 
spoken  on  the  27th,  it  was  held  that  this  dis- 
crepancy on  the  record  was  no  ground  for 
arresting  the  judgment ;  Suward  y.  Layton, 
3  Dowl.  430. 

(«)  See  ante,  3,  Obs.  (p). 

(/)  See  anti,  2,  Obs.  (o). 

(g)  See  Rule  on  Pleading,  Hil.  T.,  Plead- 
ings, **V.  In  Trespass,"  which  ezprMsly 
gives  a  demurrer  for  this  error ;  and  see  ftotu 

(h)  The  new  rules  do  not  excuse  the 
omission  of  the  statement  of  Hm»  in  a  decla* 
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7.  That  the  Day  on  which  the  Promise  is  laid  is  inconsistent  with 
that  on  which  another  material  Fact  is  stated  to  have  occurred,  (t) 

■ for  that  it  is  sverred  in  the  said  declaration  that  the  said  bill  waa  dratni 

on  the  1st  day  of  January,  a.  d.  1846,  payable  two  months  after  the  date 
thereof,  and  yet  it  is  aflerwards  alleged  that  the  defendant  on  the  Ist  day 
of  January,  a.  d.  1845,  promised  to  pay  the  said  sura  in  the  said  hill  sped  Bed. 


8.  To  a  Dtclaralion  in  Asstanptit,  that  no  Promite  is  laid  to  pay  the 

Money  mentioned  in  the  First  Count.  (A) 
— —  that  it  is  not  alleged  in  the  said  firat  count,  or  in  any  other  part  of  the 
Ba!d  declaraUon,  that  the  defendant  promiied  to  pay  the  money  mentioned  in 
that  count. 

9.  That  no  Breach  of  the  Promise  mentioTted  in  one  of  the  Counts  is 

had  in  the  Declaration,  (l) 

that  no  cause  of  action  is  laid  or  appears  in  the  said  declaration  as  to 

the  promise  in  tbe  said  — —  count  mentioned,  it  not  being  alleged  or  shown 
in  any  part  of  the  said  declaration  that  tbe  defendant  has  not  paid  the  money 
mentioned  in  the  said  —  count  according  to  his  said  supposed  promise, 

10.  For  Misjoinder  of  Forms  of  Action,  (m) 
— —  for  that  there  is  a  misjoinder  of  forms  of  action  in  the  said  declaration 
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in  this,  that  in  the  commeDcement  thereof  it  is  alleged,  tliat  the  defendant 
has  been  summoned  to  answer  the  plaintiff  in  an  action  of  debt,  and  the 
plaintifT  demands  a  sum  of  money ;  and  in  the  said  first  count  the  plaintiff^ 
without  laying  any  promise  therein,  claims  and  demands  therein  and  thereby 
a  sum  of  money ;  nevertheless  the  said  second  count  is  founded  upon  a 
supposed  promise  therein  alleged  to  have  been  made  by  the  defendant  and  a 
breach  thereof. 


11.  For  Misjoinder  of  Rights  or  Causes  of  Action,  (n) 
for  that  the  plaintiff  has  improperly  joined  and  included  in  his  said 


declaration  rights  or  causes  of  action  which  cannot  by  law  be  blended  or 
comprehended  in  the  same  action,  in  this,  to  wit,  that  the  said  first  count  is 
founded  on  a  supposed  cause  of  action  stated  to  have  accrued  to  the  plaintiffs 
as  assignees  of  the  said  bankrupt,  (o)  [or  <*  as  executors  (p)  of  the  last  will 
sod  testament  of  the  said  E.  F.*^  and  the  second  count  is  founded  on  a  sup- 
posed cause  of  action  alleged  to  have  arisen  and  accrued  to  the  plaintiffs  in 
their  private  or  individual  character. 

12.  Demurrer  to  a  Count  for  Duplicity  or  Doubleness.(q) 

that  the  said  first  count  is  double  in  this,  that  it  is  therein  alleged  that 

the  defendant  promised  to  pay  the  plaintiff  a  specific  sum,  to  wit,  twenty 


And  tee  EiduiU  v.  Maeiean,  Exch.  Feb.  21, 
1B46.  The  mbjoiDder,  or  improper  juoctioQ  of 
tonta  of  action,  contiitates  an  objectioo  to  the 
^kfilt  declaratioD;  aod  the  demurrer,  which 
may  be  general  or  special,  ihould  not  there- 
fofe  be  to  part  only  of  the  declaration ;  Kingdon 
V.  KmU,  1  M.  &  Selw.  356.  This  is  a  defect 
or  error,  of  which  the  defienda'-t  ma?  avail  him- 
self, after  verdict  for  the  plaiotiflr,  by  a  writ 
of  cnor,  or  by  motion  in  arrest  of  judgment, 
if  a  verdict  and  judgment  be  taken  upon  the 
whole  declaration ;  Turner  v.  M*Namara,2 
Chit.  IL  697  ;  Kightly  v.  Birrk,  2  M.  &  Sel. 
533;  BrigdtH  v.  Farktt,  2  B.  &  P.  424; 
JtHnimgt  V.  NtwwMH,  4  T.  R.  347 ;  Stone  v. 
MUenmir,  1  Moor,  126.  The  plaintiff  must 
aaseod  bis  declaration,  and  cannot  obviate  the 
demorrer  by  entering  a  nolle  prosequi  as  to 
one  count  or  set  of  counts;  see  pott,  "  Nolle 
Prosequi ;"  Tidd,  9th  ed.  68 1 ;  Rote  v.  Bowler, 
1  H.  Bl   108. 

(a)  The  observations  in  note  (m),  supra, 
equally  apply  to  this  error  in  pleading. 

(«)  An  assignee  of  a  bankrupt  cannot  com- 
prise in  bis  declaration  a  count  on  a  cause  of 
action  accruing  to  him  in  that  capacity,  and 
a  count  on  m  cause  of  action  stated  to  have 
accrued  to  him  in  his  private  character; 
tUekmrdum  v.  Onffin,  5  M.  &  Sel.  294. 
Bet  t  count  on  promises  to  the  bankrupt,  and 


another  on  promises  to  the  assignees  ai  iuch, 
will  be  good  ;  see  forms,  pott,  **  Assignees." 

(p)  Nor  can  an  executor  blend  a  cause  of 
action  resulting  to  him  in  his  representative 
character  with  a  claim  sccruing  to  him  en- 
tirely in  his  private  capacity  ;  2  Saund-  117  c. 
And  an  executor  defendant  cannot  be  charged 
in  the  same  declaration  in  his  representative 
and  personal  capacities ;  2  Saund.  1 17  e ;  see 
further,  pott,  "  Declarations  in  Assumpsit,*' 
••  Executors." 

iq)  \  Chit.  PI.  The  rule  against  duplicity 
has  for  its  object  the  prevention  of  the  confu- 
sion which  might  arise  if  either  of  the  parties 
were  allowed  to  present  to  the  consideration 
of  (he  Court  or  jury  in  one  and  the  tame 
pleading,  that  is,  the  same  count  or  plea,  &c. 
two  or  more  dittinct  and  material  matters, 
each  showing  a  good  cause  of  action  or  suffi- 
cient ground  of  defence,  upon  the  tame  pointt 
subject  or  question ;  Bac.  Ab.  Pleas,  K. ; 
Com.  Dig.  Pleader,  C.  23  ;  see  Steph.  But 
it  seems  this  rule  should  be  qualiBed  by  the 
restriction  that  it  is  only  applicable  where  the 
declaration,  instead  of  claiming  the  demand 
twice  over,  shows  two  causes  of  action  for  the 
lame  amount;  see  the  judgment  of  Maule,  J., 
in  Shepherd  v.  Shepherd,  14  Uw  J.  230,  C.  P. ; 
thougii  it  is  otherwise  in  a  pica  ;  ihid.  The 
objection  of  doubleness  applies  to  pleas,  see 

D 
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poiindi,  for  the  uid  horse ;  and  also  that  he  promised  to  pay  him  for  the 
tame  to  much  as  he  therefore  reasonably  deserved  to  have;(r]  and  a  breach 
of  each  of  such  supposed  promises  is  laid  in  the  said  first  count. 


13.   7^t  a  Count  contaijts  repugnant  PromUet,  (a) 

that  the  said  —~~  count  contains  two  distinct  promises  alleged  to  have 

been  made  by  the  defendant,  repugnant  to  and  inconsistent  with  each,  in 
this,  that  it  is  first  alleged  in  the  said count  that  the  defendant  pro- 
mised to  redeliver  the  said  horse  on  request,  and  it  is  afterwards  alleged 
therein  that  he  promised  to  redeliver  the  same  on  a  parucidar  day  thereia 
specified,  (t) 

14.  ThtU  the  Cotmt  layt  the  Cause  of  Action  in  the  alternative,  (u) 

that  the  said count  is  vague,  uncertain  and  in  the  alternative,  and 

is  insufficient  in  this,  to  wit,  that  it  is  therein  alleged  that  the  defendant 
"wrote,  or  published,  or  caused  to  be  published,"  the  said  libel,  &c.  (x) 

16.  That  the  Declaration  wants  certainty  in  stating  the  Goods,  ^c.(^) 
— —  -  for  that  the  said  declaration  wants  sufBcient  certainty,  and  is  defective 
in  this,  to  nit,  that  the  number,  quantity,  quality,  description  and  value  of 
the  goods  and  chattels  therein  mentioned  are  not  stated  or  shown  therein. 


faa,  37,  DOM  (g) ;   sod    rapliutians.  lee      pleadiog  doubli  that  logeiher 
ileitlingi.     It    pieveDla  a   dtmurrei   and  ■        ilac   h\>.  Pleai,   K.  3 
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16.  For  not  making  Profert  of  a  Deed,  or  Letters  Testamentary,  or 

Letters  of  Administration,  (z) 

for  that  the  plaintiff  hath  not  brought  into  Court  or  made  profert  in 

his  said  declaration  of  the  said  supposed  indenture  therein  mentioned,  [or 
"  letters  testamentary  of  the  said  E.  F.  deceased/*  or  <*  letters  of  adminis- 
tration of  the  goods  and  chattels  and  credits  which  were  of  the  said  E.  F. 
deceased,"]  or  shown  any  valid  excuse  for  his  omission  so  to  do. 

17.  To  a  Declaration  against  the  Drawer  or  Indorser  of  a  Bill — that 
Presentment  for  Payment  to  the  Acceptor,  and  Notice  of  Dis- 
honour, are  not  stated,  (a) 

that  it  is  not  shown  in  the  said  first  count,  or  elsewhere  in  the  said 

declaration^  that  the  said  bill  was  presented  to  the  said  E.  F.  for  payment 
when  it  became  due,  nor  is  any  excuse  for  the  omission  of  such  allegation 
stated  in  the  said  declaration ;  and  also  for  that  it  is  not  averred  in  the  said 
declaration  that  the  defendant  had  notice  of  the  non-payment  or  dishonour 
of  the  said  bill  of  exchange,  or  that  there  was  or  is  any  excuse  or  reason  to 
excuse  or  dispense  with  the  want  of  such  notice. 

18.  7%a/  the  amount  of  Damages  is  not  laid  in  the  Declaration,  (b) 

that  although  the  said  action  is  for  the  recovery  of  damages  sustained 

by  the  plaintiff  for  and  in  respect  of  the  supposed  causes  of  action  and  pre- 


Um  plaintiff  declared  that  the  defendant,  in 
a  ceitaiD  dwelling-bovse  there,  took  "  divert 
goods  and  chattels  of  the  plaiotiflT/'  without 
statmg  what  they  were,  the  Court  arrested 
the  judgment,  after  judgment  by  default 
and  laaniry  etecnted.  In  Holm§i  v.  Hodg- 
toH,  8  Moore,  379,  a  general  demurrer  for 
this  defect  was  allowed  in  an  action  of  tres- 
pasa  for  entering  the  plaintiff's  house  and 
taking  his  goods,  although  the  defendant  was 
undei  terms  of  pleading  issuably.  It  seems 
that  if  m  declaration  in  tort  be  sufficiently 
certain  as  to  some  of  the  goods,  but  not  so  as 
to  others,  the  demurrer  should  be  confined  to 
the  detective  part,  it  being  diTisible ;  see  2 
Sannd.  379,  74.  n.  1 ;  171  a,  n.  1 ;  Bueknal't 
eate,  5  Co.  R.  34  b ;  Coombt  v.  Talbot,  1  Salk. 
218 ;  Amory  ?.  Broderiek,  SB.  it  Aid.  712 ; 
na,  however,  Htlmtt  v.  Hodg$on,  8  Moor, 
per  Burroagh.  J. 

(s)  This  omission  is  ground  for  special 
demurrer  only,  4  &  5  Ann,  c.  16,  ante,  30, 
obs.  As  to  making  profert  of  lease  and 
leleaae,  tec  Jtnkint  t.  Peae$,  6  M.  &  W. 
723.  Pnkn  is  only  necessary  as  to  letters 
testamentary  and  letters  of  administiation, 
where  the  plaintiff  soes  as  executor  or  adminis- 
trator, ana  in  the  case  of  deedi  or  instruments 
umi§r  Meat,  and  does  not  apply  to  written  in- 
stninents  not  andcr  seal  i  Com.  Dig.  Pleader, 


0. 3 ;  2  Saund.  62  b,  n.  5.  W  here  the  party 
pleading  is  not  entitled  to  the  possession  of 
the  instrument,  he  need  not  make  profert  of 
it,  unless  there  be  such  a  privity  of  interest 
between  the  party  pleading  and  him  who  has 
such  custody  as  to  constitute  in  law  an  iden- 
tity of  person,  as  in  the  case  of  heir  and  an- 
cestor, testator  and  executor,  or  joint  tort 
feasors;  Bain  v.  Coflper,  8  BI.  &  W.  750; 
S.  C.  1  Dowl.  N.  S.  1 ;  Dangtrfiild  v.  Tho- 
mat,  8  A.  &  £.  292. 

As  to  excuses  for  profeit,  see  Rmd  v. 
Brookman,  3  T.  R.  156.  It  is  insufficient  to 
allege  that  the  deed  "  was  delivered  to  the 
opposite  party,"  WallU  v.  Harri$on,  4  M. 
&  W.  539 ;  or  that  it  is  in  the  bands  of  a 
trustee  between  the  plaintiff  and  defendant ; 
Hill  V.  Marden,  6  M.  &  W.  719 ;  Hodgson  v. 
Warden,  13  M.  &  W.  22 ;  &  C.  2  D.  &  L. 
232.  How  to  traverse  an  excuse  for  profert, 
Fuher  V.  Ford,  12  A.  &  £.  654;  Todd  v. 
£m/«y,  11  M.  &W.  1. 

(a)  Either  of  these  objections  is  available 
on  general  demurrer,  or  even  after  verdict  by 
writ  of  error  or  motion  in  arrest  of  judgment ; 
see  pott,  forms,  '*  Bills." 

(6)  Com.  Dig.  Pleader,  C  84;  ante,  6, 
note  (/) ;  but  in  penal  actions  no  damages 
should  be  claimed  in  the  declaration. 
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m!ses  in  the  loid  declaration  mentioned,  yet  the  plaintiffbath  not  in  his  said 
declaration  ttated  or  shown  the  amount  of  damages,  if  any,  sustained  or 
claimed  by  bim  on  occasion  of  such  causes  of  action  and  premises. 


2.  CAUSES  OF  DEMURRERS  TO  PLEAS. 

1.   That  it  is  not  shown  v>helher  Defendant  pleads  by  Attorney 
or  in  Person.{c) 

tbat  the  said  plea  does  not  state  or  show  whether  the  defendant  comes 

oi  pleads  by  attorney  or  in  his  own  person. 


2.  That  the  Plea  professes  in  the  commencement  to  answer  the  whole 
Declaration,  but  contains  in  the  body  thereof  an  answer  as  to  part 
only,  id) 

■ '  that  there  is  not  in  the  introductory  part  of  the  said  plea  any  allegation 

showing  that  the  same  is  meant  to  he  applied  or  pleaded  to  any  particular 
part  only  of  the  said  declaration,  but  ,the  same,  in  the  inlroductory  part 
thereof,  purports  to  be  a  plea  in  bar  of  the  nhole  action  of  the  plaintiff; 

(e)  Aatt,  3.  ob*.  (t).  only  of  ibe  dectantian,  but  coclaiDi,  in  iba 
((C)  I  Sauad.  28,  a.  3  ;  Slepb.  PI. ;  1  Ch.  body,  matter  of  dcfeoco  to  Ihe  wbole  acIioD, 
Fl,  Tlh  cd.  B49 ;  I^Diniii  t.  Htathon,  2  B.  and  which  i>  lo  pleaded.  Ibe  pUinliff  aaj, 
&  C.  477  ;  CfarJEun  t.  LaUKu,  6  Bing.  266.  it  leems,  demuc  to  tbe  plea  itilhoBI  aigaiDg 
ThiscauieofdemUTreriiofleaoccuioiiedby  judgment  ai  foi  irant  of  a  plea  u  (o  (ha 
MglecUDg  Id  allend  Id  the  forni  preacribed  pari  reterred  or  excepted  in  Ihe  iDlrodecIion 
hi  the  CDminencsineDl  of  pleaa,  in  rereience  lo  the  plea,  al  leait  if  ifaere  be  ■DOlher  plea 
to  the  poini  irhelher  Ibe  plea  coDlaina  an  aa-  lo  ibal  part  of  ihe  declanUiaD ;  aee  Graif  *. 
■■      ■     ,   J  H.  i   P.  *Z1 .  I   Saudd.  28,  o. 
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nevertheless  the  said  plea  contains  matter  which,  if  true,  constitutes  an 
answer  to  part  only  of  the  said  declaration,  to  wit,  the  Ifirst]  count  thereof; 
and  the  said  plea  does  not  show  any  matter  in  denial  or  in  confession  and 
avoidance  of  the  residue  of  the  causes  of  action  in  the  declaration  mentioned. 


3.    I^at  the  Plea  improperly  concludes  to  the  Country  ijistead  of 
concluding  with  a  Verification  ;  or  vice  versd.  {e) 

•*^—  that  the  said  plea  ought  to  have  concluded  with  a  verification  and  not 
to  the  country  [or  **  that  the  said  plea  ought  to  have  concluded  to  the  country 
and  not  with  a  verification,"  as  the  case  may  be. 


4.  That  a  material  Fact  alleged  in  the  Plea  is  not  stated  to  have 
occurred  before  the  commencement  of  the  Suit.  (/) 

— »  for  that  a  material  and  traversable  fact  in  the  said  plea^  to  wit,  [the 
making  of  the  said  vesting  order,]  is  not  alleged  to  have  occurred  before  the 
commencement  of  this  suit. 

6.  Demurrer  to  a  Plea  to  a  Count  on  a  Bill  of  Exchange,  for  dupli- 
city in  alleging  that  there  was  no  Consideration  for  the  Acceptance 
or  Indorsement,  and  also  relying  on  Fraud,  ^c.  (g) 

'—'  that  the  said  plea  to  the  said  first  count  is  double  and  multifarious,  and 
lets  up  two  distinct  answers  or  grounds  of  defence,  either  of  which  would,  if 


(t)  A  defect  in  ibis  respect  is  not  obiec- 
tioiiable  aoless  the  plaintin  demur  specially ; 
Punfard  v.  Peek,  9  M.  &  W.  196 ;  2  Saaod. 
190,  Q.  5;  4  &  6  Anoe,  c  16,  s.  1 ;  ante,  30, 
obt.  A  plea  ought  to  conclude  either  with 
a  verification  or  to  the  country ;  Knowlet  v. 
Su^ums,  1  C.  M.  &  R.  26  ;  Email  v.  Smith, 
1  C.  M.  &  R.  522;  unless  it  be  a  negative 
plea,  that  is,  one  containiog  a  negative  aver- 
Beat,  such  as  a  plea  of  the  Statute  of  Liraita- 
tioQS ;  ante,  22,  n.  (g).  If  the  defendant  im- 
piuperlj  conclude  a  plea,  containing  new 
matter,  to  the  country,  and  the  plaintiff  do 
not  wish  to  demur,  he  ought  to  deny  the 
aftrmative  matter  in  his  replication,  otherwise 
there  will  be  no  issue  to  try;  7  M.  &  W. 
274;  Spong  v.  Wright,  9  M.  &  W.  634; 
Towntend  v.  Smith,  15  Law  J.  Q.  B.  93. 

(/)  See  Tucker  v.  Webster,  10  M.  &  W. 
371.  The  objection  would  also  be  a  valid 
cause  of  demurrer  to  a  replication  ;  Hmley  v. 
BeU,  2  D.  &  L.  340 ;  YorHon  v.  Feather,  15 
Law  J.  30,  Eich. 

(g)  See  ante,  33,  n.  (9)  -,  Steph.  on  PI. ; 
1  Cb.  PI.  Ind.  "  Duplicity."  The  proper 
cmtrae  b  to  have  uparate  pleas,  which 
will  be  allowed  *'  if  a  distinct  ground  of 


answer  or  defence  is  intended  to  be  esta- 
blished in  respect  of  each  plea."  Dupli* 
city  or  doubleness  is  objectionable  only  on 
special  demurrer;  I  Saund.  337  a,  note  3. 
It  exists  when  two  defences  are  eet  up, 
though  one  should  be  bad  in  law;  Wright  v. 
Aerei,  3  Q.  B.  94 ;  and  see  Regil  v.  Green, 
1  M.  &c  W.  328 ;  BaunUn  v.  Hall,  4  Q.  B.  850, 
per  Lord  Denman ;  Stephens  v.  Underwood,  4 
B.  N.  C.  655.  Instances  of  duplicity  in  pleas, 
De  Wolff  V.  Bevan,  2  D.  &  L.  345 ;  Banti  v. 
Stewart,  2  D.  &  L.  266,  cited  pott;  in  which 
latter  case  all  the  authorities  will  be  found 
referred  to.  In  Dietrichten  v.  Giubelei,  15 
Law  J.  £xch.  73,  it  was  held  that  a  plea  al- 
leging an  offer  to  perform  an  agreement  (for 
the  breach  of  which  the  action  was  brought) 
and  also  that  the  plaintiff  prevented  the  de- 
fendant  fiom  performing  it,  was  double.  It 
is  often  material  to  demur  for  this  defect  in  a 
plea ;  for  if  the  plaintiff  plead,  he  must  answer 
each  distinct  line  of  defence  or  material  matter 
relied  upon  by  the  defendant ;  BtUton  v.  Can- 
non,  1  Ventr.272;  Steph.  on  Plead.  Index, 
"Duplicity;"  Pojcm  v.  Vyvian,  1  D.  N.  8. 
939 ;  if  he  do  not,  a  repleader  will  be  awarded ; 
Atkinton  v.  Davit,  11  M.  &  W.  236. 
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the  Bame  were  true,  coiutitute  a  bar  to  tbe  said  action  as  ngnda  the  aud 
first  count,  in  this,  (A)  to  wit,  that  it  is  not  only  alleged  in  the  said  plea  that 
the  defendant  accepted  the  said  bill  for  tbe  accommodation  of  the  said  E.  F., 
and  without  value  or  consideration,  and  that  there  was  no  consideration  or 
value  for  tbe  indorsement  thereof  by  the  said  E.  P.  to  the  plaintiff;  but  it  is 
also  averred  in  tbe  said  plea  to  that  count,  that  the  said  E.  F.  procured  the  said 
acceptance  by  fraud  and  covin,  and  that  the  plain^ff  took  the  said  bill  with 
notice  thereof,  and  without  consideration ;  which  latter  circumataDces  would 
also  afibrd  a  defence  as  regards  the  said  bill,  (t) 


6.  7%at  the  Plea  raises  immaterial  Issues,  (k) 

that  the  said  plea  puts  in  issue  several  points  and  things,  and  attempts 

vexatiously  to  compel  the  defendant  to  proceed  to  the  defence  of  several 
matters  calculated  to  embarrass  the  trial  in  this,  to  wit,  [^thonrmg  the  parti- 
ctdar  initances,  as  ia  Porm  £. 


7.  That  the  Plea  is  hypothetical  or  in  the  altematioe,  and  does  not 
confess  or  traverse.  (0 

that  the  said  plea  is  hypothetical  and  insufficient  in  this,  to  wit,  that  it 

is  therein  allied  that  "  if  the  said  E.  F.  escaped  from  the  custody  of  the 
aaid  defendant,  he  so  escaped  without  the  defendant's  knowledge,  and  re- 
turned," &c.(m) — [or,  tu  another  tntdmce]  in  this,  to  wit,  that  it  is  therein 
alleged  that  the  said  supposed  causes  of  action  in  the  declaration  mentioned, 
"  if  any  such  there  were,"  did  not  accrue  within  six  years,  Sec.  and  that  the 
said  plea  should  have  confessed  that  tbe  causes  of  action  once  existed : — 
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8.  That  the  Plea  is  arffumentative.  (o) 

that  the  said  plea  is  argumentative  in  this,  to  wit,  that  the  defendant, 
instead  of  simply  traversing  that  the  said  goods  and  chattels  were  the  goods 
and  chattels  of  the  plaintiff*,  hath  denied  the  same  in  a  circuitous  and  argu- 
mentative manner,  hy  alleging  that  "  the  plaintiff*  never  had  any  goods  or 
chattels."  (p) 

9.    Thai  the  Matter  is  pleaded  by  way  of  recital  or  rehearsal,  and 

not  positively,  {q) 

"  that  the  said  indenture  in  the  said  plea  mentioned^  and  the  matters 

therein  contained,  are  not  pleaded  or  stated  positively,  or  with  sufficient 
precision  or  certainty,  hut  hy  way  of  rehearsal  or  recital  only^  in  this,  to  wi^ 
that  it  is  pleaded  and  averred  that  hy  the  said  indenture  it  was  witnessed  (r) 
that  the  plaintiff*  did  demise,  &c. ;  whereas  it  should  have  heen  alleged  that 
by  the  said  indenture  the  plaintiff*  did  demise,  &c. 


10.  That  the  Plea  is  repugnant,  (js) 

-^—  that  the  said  plea  is  repugnant,  and  contains  material  allegations  incon- 
sistent with  each  other,  in  this,  to  wit,  that  although  in  the  first  part  of  the  said 
plea  it  is  alleged  that  the  defendant  accepted  the  said  bill  upon  a  good  and 
sufficient  consideration  and  for  value,  and  consequently  at  the  time  of  such 
acceptance  there  was  a  consideration  for  the  payment  of  the  said  bill  when 
doe,  although  the  same  is  alleged  to  have  subsequently  failed  in  part, 
nevertheless  in  the  subsequent  part  of  the  said  plea  the  defendant  avers  that 
he  has  not  received  any  value  or  consideration  for  the  payment  of  the  said 
biU.(0 

11.  That  the  Plea  contains  a  negative  pregnant,  (u) 

—  that  the  traverse  in  the  said  plea  of  the  allegation  in  the  said  declara- 
tion that  the  plaintiff*  demised  the  said  messuage  to  the  defendant,  amounts 


(o)  Co.  liL  303  a;  Com.  Dig.  Pleader,  £. 
3;  Stephen,  Index,  "  Argumentativenest ;" 
IHgbyw.AUxand§r,SWin%.A\6;  1  M.&Sc. 
559,  S.  C.  Thtt  objection  can  be  taken  ooly 
by  tpeeiml  demurrer ;  Com.  Dig.  Pleader,  £.  3 ; 
Alk^n'a  R.  48 ;  2  Sauod.  319,  o.  6. 

(»)  Doct.  PI.  41 ;  Dyer,  43  a;  Stephen 
on  Pi.,  Index,  "  Arguroeotativeneu." 

(f)  Stephen,  Index,  "Recital;"  Bac. 
Abr.  PleaA,  B.  4.  Upon  this  ground  the  word 
wktreoM  (quod  mm)  in  charging  the  act  in 
trt$pau,  thos  ("  For  Ihat  whereas**)  ^  is  opeo 
to  demurrer ;  Steph.  388 ;  1  Chit.  PI.  7th  ed. 
402.  In  Ring  ?.  Roxbrough,  2  C  &  J.  418, 
it  was  held  a  count  in  assumpsit  laying  the 
promise  under  a  whtreai  is  not  objectianable 
00  gemenl  demurrer. 


(r)  This  is  bad  in  a  plea;  aliter  in  a  de- 
claration ;  Mocrt  f.  Jones,  Ld.  Raym.  1636; 
Com.  Dig.  Pleader.  £.  3 ;  1  Sauod.  274,  n.  1 ; 
Stephen  on  PI.  5th  ed.  428;  Robertson  ▼. 
Showier,  13  M.  &  W.  609. 

(f)  Any  pleading  containing  inconsistent 
or  repugnant  allegations  upon  a  material  fact 
or  subject  connected  with  the  party's  case,  is 
bad  on  demurrer ;  Com.  Dig.  Pleader.  C.  23 ; 
Stephen,  Index,  "  Repugnancy  ;**  1  Chit  PI. 
7th  ed.  252,  255  -,  Byau  v.  Wylie,  1  C.  M. 
&  R.  686. 

(0  1  his  was  held  to  be  a  good  cause  of  de- 
murrer in  Byass  v.  Wylie,  1  C.  M.  &  R.  686. 

(tt)  A  negative  prep^nant  is  such  a  form  of 
negative  expression  as  implies  or  imports  an  af- 
firmatife;  Steph.  on  Pi.,  Index,  tn  vocem. 
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to  a  negative  pregnant  in  this,  to  wit,  that  it  is  therein  alleged  that  "  m  the 

■aid  day  of  ^^,  a.b. ,"  the  plaintifT  did  not  demise  the  said 

messuage  to  the  defendant,  nhich  imports  that  there  was  some  demise  on 
some  day  of  the  said  messuage  by  the  plaintiflTto  the  defendant. 

12.  That  the  Plea  traverses  more  than  is  alleged  in  Me  Declaration, 

and  is  too  extensive,  {x) 
•         that  the  said  plea  ofTers  to  put  in  issue  matter  not  denied  by  the  plain- 
tiff", viz.  the  payment  of  interest  to  the  said day  of ,  a.  ». ,  on 

the  said  bond  in  the  said  declaration  mentioned ;  whereas  the  declaration 
admits  the  payment  of  the  interest  in  the  said  plea  meniioned,  and  states 
only  the  non-payment  of  the  principal  sum;  and  the  plaintilT  therefore 
cannot  safely  join  issue  on  ibe  said  plea ;  and  the  said  plea  thereby  tenders 
an  immaierial  issue,  and  ihe  said  traverse  is  thereby  too  large,  (i) 


13.   That  the  Traverse  in  the  Plea  should  have  been  in  the 

disjunctive,  (tf) 

■■  -    that  the  traverse  in  the  said  plea  that  the  said  ship  and  cargo  were  not 

last(x)  is  too  extensive  in  this,  to  wit,  that  the  defendant  hath  not  thereby 


thit  which  Kti  ■•eind  positively,  lod  to  no- 
thing else.  That  it  the  principle  upon  which 
■  correcl  iune  ii  penDCd  j"*  ^""1,  42,  Dole(*}. 
A  dIfb  ciudoL  travena  that  which    hoi  not 


Such  ID  illegitioi. .. . 

Thii  enor  ii  oolj  the  lubject  of  ■  ipeciftl  dg- 

D]iin«ri  KC  id.;  I  Saund.  SOT,  n.  S;  mil,       .^u.m.  —~<^  »  ,_......^ ,     y^.,  -,.,,  ..u«,^.,. 

ir  the  atermeat  be  thai  "  on  Ibe        A.  pica  cannot  uavem  that  which    bw  not 


w,  QUI.      II   iiie  H-Tcrmeqi   tx  mat   --  QO   lat  IX   pjca   tannoi   uavcnv   lui 

It  diyof  JaDuary,  a.h.  1846,  A.  B.  demised  been  before  alleged,  or  whii 

0  C.  D.,"  a  travene  that  "  on  the  laid  III  lily  implied  ;  1  Sauod.  3t3 

' '  'anuaiy,  1846,  »    "   '■-■  --  '-  ■-  '   "  ""- " ^^- 

"  is  *iidently  pi 

.hit  ihtre  »!» 10. 

maiBiiai.itheuld 


312,  n.' 


diy  of  Januaiy,  1646,  A.  B.  did  not  demiie  (jf)  Where  an  allegitiaa  compriuog  two 

•-  '■   "  "  ■■  *iidently  piegnant  frith  an  sd-      matten,  in  unv  ptending.  luajF  be  anppoiird 
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denied  that  neither  the  said  ship  nor  the  said  cargo  was  lost,  as  he  ought  to 
have  done*  inasmuch  as  the  loss  of  either  of  them  would  be  sufficient  to 
support  the  said  action. 


14.  That  a  Plea  to  a  Declaration  in  Trover  amounts  to,  the  general 
'   issue  or  generl  traverse^  as  it  sets  up  title  and  possession  in  the 
Defendant  without  giving  the  Plaintiff  colour,  (a) 

for  that  the  plaintiff  hath  declared,  as  assignee  of  the  said  bankrupt,  for 

a  conversion  of  goods  therein  stated  to  have  been  in  the  possession  of  the 
uid  bankrupt  before  and  at  the  time  of  his  bankruptcy,  and  to  have  been 
converted  by  the  defendant  since  the  said  bankruptcy ;  yet  the  defendant, 
instead  of  simply  traversing  that  the  bankrupt  was  possessed  of  the  said 
goods  as  of  his  own  property,  or  had  the  possession  thereof  or  any  property 
therein,  or  that  the  plaintiff*  as  assignee  as  aforesaid  was  entitled  to  the  said 
goods,  hath  in  and  by  his  said  plea  specially  pleaded  and  relied  upon  matter 
amounting,  in  effect,  to  a  general  traverse '  that  the  said  goods  were  in  the 
possession  and  were  the  property  of  the  bankrupt  before  his  bankruptcy, 
tbat  is  to  say^  that  the  bankrupt  before  his  bankruptcy  by  deed  assigned  the 
said  goods  to  the  defendant,  and  that  the  defendant  thereupon  then  took  and 
hath  thence  hitherto  had  possession  of  the  said  goods,  and  the  said  plea  con- 
dudes  with  a  veri6cation,  and  is  a  special  plea  of  property  and  possession 
without  confessing  even  a  colourable  title  or  right  in  the  bankrupt  or  the 
plaintiff*  as  his  assignee. 


16.  That  a  Plea  to  a  Declaration  on  a  Bill  of  Exchange  is  not  suffi- 
ciently certain  ;  it  merely  alleging  that  there  was  no  Consideration 
for  the  Acceptance  of  the  Bill,  (i) 

that  the  plea  is  uncertain  and  insufficient  in  this,  to  wit,  that  it  is 

merely  alleged  therein  that  there  was  not  any  consideration  or  value  for  the 
defendant's  acceptance  of  the  said  bill  of  exchange,  [^following  the  words  of 
the  pleat"]  nod  it  is  not  averred  affirmatively  in  the  said  plea  upon  what  terms 
or  for  what  purpose  the  defendant  accepted  the  said  bill  or  delivered  the 
same  to  the  plaintiff",  nor  are  any  facts  alleged  from  which  the  absence  of 
value  or  consideration  for  such  acceptance  can  be  inferred. 


(a)  See Carrv.Burduf,  I  C.M.&K. 782;  and  notes;  MilUw.0ddy,2  C.M.k  R.  103; 

787,  per  Parke,  B. ;  ^Mst,  *' Pleas  in  (mver ;"  Stephens  v.   Underwood^  4  B.  N.  C.  656; 

i^tepb.  OD  PI.,  Todex  '*  Color ;"  Unwin  v.  St.  Trinder  v.  SmedUji,  3  A.  &  £.  522.     It  is 

QiiiHtim,  II  M.  &  W.  277  ;  Howarth  v.  Tol-  necessary  to  demur  in  this  case,  or  the  objec- 

Utmttehe,  Exch.  H.  T.  1846.  tion  will  be  waived;  Eaiton  v.  Pratchett,  1 

(6)  See  forms,  pait,  '*  Bills  of  Exchange/'  C.  M.  &  R.  798. 


*»  FORMS  OP  CAUSES 

3.  CAUSES  OF  DEMURRER  TO  REPLICATIONS. 

I.  That  the  TVaverae  is  too  extensive,  and  should  haoe  been  in  the 

disjunctive,  (c) 
—  that  the  traverse  ia  the  said  replication  is  too  large  and  exteatkie,  and 
tends  (o  raise  an  immaierial  issue,  by  reason  that  such  matter  is  denied  in 
the  conjunctive  (d)  instead  of  being  denied  in  the  disjunctive  in  this,  to  wit, 
that  the  said  traverse  denies  that  the  charges  were  not  at  law  and  in  equity, 
instead  of  denying  that  they  were  cl\argeB  at  law  or  in  equity ;  and  the 
plaintifT  hath  thereby  attempted  to  compel  the  defendant  to  adduce  more 
extensive  proofs  than  by  law  ought  to  be  and  would  be  required  to  support 
the  said  plea  if  the  same  were  properly  traversed. 


2.   That  the  Traverse  includes  immaterial  Matter. 
—      that  the  said  traverse  includes  not  only  the  material  (act  that  [the  said 
lease  was  assigned,]  but  also  the  manner  in  which  it  is  alleged  to  have  been 
assigned,  [to  wit,  by  the  plaintiff  mortgaging  the  same  with  his  creditors,] 
such  latter  fact  being  immaterial  and  redundant,  (e) 

3.  J^t  a  Replication  of  De  InjuriA  and  a  New  Assignment  in 
Tre^ass  amount  to  duplicity.  (/) 

that  the  said  replication  to  the  said  second  plea,  and  the  said  new 

assignment  as  to  the  supposed  trespasses  in  the  introductory  part  of  that 
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plea  mentioned,  are  double,  inconsistent  and  repugnant  in  this,  to  wit^  that 
in  the  said  replication  the  plaintiff*  hath  replied  that  the  defendant  of  his  own 
wrong  hath  committed  such  trespasses,  and  hath  also  in  the  said  new  assign- 
ment declared  and  stated  that  he  brings  his  action  not  only  for  the  trespasses 
in  the  introductory  part  of  the  second  plea  mentioned,  but  also  for  that  the 
defendant  seized  the  said  goods  as  a  distress  for  the  said  further  or  other 
sum  of  money  in  the  new  assignment  mentioned,  (g) 


4.  That  the  Heplication  is  double  and  multifarious,  it  being  de  In- 
juria to  a  Plea  in  Trespass  of  a  right  of  Way  exercised  for  twenty 
years.  (A) 

•—  that  although  the  defendant  hath  in  his  second  plea  justified  the  com- 
mitting the  said  several  trespasses  in  the  said  declaration  mentioned,  under 
and  by  virtue  of  the  easement  of  passing  and  repassing  across  the  said 
doses  in  which  &c.  which  easement  is  claimed  to  exist  as  of  right,  yet  the 
plaintiff*,  instead  of  directly  traversing  one  of  the  matters  stated  in  such 
second  plea,  or  confessing  and  avoiding  such  matters,  hath,  by  his  said 
replication  to  the  said  second  plea,  replied  that  the  defendant  of  his  own 
wrong  and  without  the  cause  by  the  defendant  in  his  said  second  plea 
tUlegedt  committed  the  said  trespasses,  and  thereby  attempted  to  put  in 
issue  several  distinct  and  material  matters,  that  is  to  say,  the  user  and 
exercise  of  the  said  easement  for  twenty  years,  the  right  to  use  and  exercise 
the  same  daring  that  period,  the  occupation  by  the  said  R.  S.  of  the  closes 
in  the  said  second  plea  alleged  to  have  been  occupied  by  him,  together  with 
bis  right  to  use  and  exercise  the  same  easement,  and  also  whether  the  said 
supposed  trespasses  were  committed  in  the  exercise  of  the  said  right  or 
daim  and  for  the  purposes  mentioned  in  the  said  second  plea ;  and  also  for 
tliat  the  plaintiff*  hath  by  his  said  replication  also  attempted  to  put  in  issue 
leveral  distinct,  material  and  traversable  matters,  all  of  which  cannot  pro- 
perly be  put  in  issue  in  and  by  such  replication,  and  the  said  replication  is 
double  and  argumentative,  and  no  certain  or  sufficient  issue  can  be  taken 
thereon,  and  is  in.  other  respects  insufficient,  &c. 


(g)  In  Gisbome  v.  WyaU,  3  Dowl.  505,  it  &  L.  352  $  Loweih  v.  Smith,  12  M.  &  W. 

vu  held  that  in  trespass  a  replication  rft  582 ;  5.  C.  2  D.  &  L.  212 ;  Polkinhom  v. 

kjurid  lo  a  plea  justifj^iog  noder  a  distress  Wright,  15  Law  J.  Q.  B.  70.    Similar  ob- 

rer  a  certain  sum,  and  a  new  assignment  that  jection  to  a  new  assignment  in  trover ;  Page 

tbe  distress  was  also  for  a  further  sum,  are  v.  Hatchett,  15  Law  J.  Q.  B.  68. 

doaUe  and  bad  on  demurrer.  See  also  Worth  (h)  See  pott,  plea, "  De  lojuri^"  in  "  Tres- 

Terringtan,  13  M.  &  W.  781  ;  5.  C.  2  Dowl.  pass/*  and  notes. 


■  t 
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FORMS  OF  CAUSES  OF  DEMURRER. 


4.  CAUSE  OF  DEMURRER  TO  REJOINDER. 


That  there  U  a  Departure ;  the  Rejoinder  departing  Jrom  the 
PUa.{i) 
—  that  the  said  rejoinder  is  founded  upon  matter  which  is  a  departure 
from  the  ground  of  defence  relied  upon  in  the  said  plea,  and  does  not  fortify 
or  support  the  same,  in  this,  to  wit,  that  in  (he  said  plea  the  defendant  bath 
alleged  performance  of  the  said  condition  of  the  said  writing  obligatory  in 
the  said  declaration  mentioned,  and  yet  in  the  said  rejoinder,  in  answer  to 
the  said  replication  of  the  plaintiff,  showing  and  assigning  a  breach  of  the 
aaid  coudition,  the  defendant  hath  rejoined,  admitting  that  he  did  commit 
such  breach  of  the  said  condition,  and  showing  matter  supposed  to  be  and 
pleaded  as  a  justification  of  the  non-performance  of  the  aaid  condition,  (it) 


Steph.  &th  ed.  in  iwe,,  ipd  imlincei  Ifaere 
pul;  Ke  atro  Cntn  i.  Jama,  6  M.  &  W. 
656 ;  Ptrrg  1.  Smiik,  1  C*r.  &  M.  554  ; 
Nnitl  T.  Boyit.  I )  H.  &  W.  26,  ciied  pan, 
"  CompoBilJDD."  It  maj  occur  id  h  replica- 
tioD,  Mtyor  V.  HaaoTlli,  8  A.  &  E.  467  ]  or 
rejoinder,  Hicka  v.  Cracknetl,  3  U.  &  W.  74. 
lie  obJeclioTi  ii,  thit  pleadinp  would  be 
inter  m  in  able,  and  iuvolted  in  the  moit  piolii 
■od  compUcaud  conFuiioD,  if  a  piity  weie  al 
libeny  lo  ibasdau  lubalaDliallv  Ihe  ground  oT 
■clioQ,  or  defeace.  be  originally  look.  Hul 
the  rule  oq  the  subject  of  departure  doei  not 
pnibibil  ihe  pie   '  ..■-.  ^ 


eipliins,  niihout  for&Aiag,  ihe  priucipit  of 


laiai  falu  ilaiminti,  eipecially  io  ihii,  10 
wit,  thai  (he  contideration  wai  paid  ip  nolea, 
itheiea*  it  vai  uol  lo  paid,  or  olberwiia, 
mado,  tte.  and  to  ihtre  oarar  waa  luy  aech 
memoKal  ai  bii  iiaimtTtquirtd,  iurolled,  &c> 
according  lo  tbe  ilalutc,  concluding  lo  ilia 
coutilry.  Special  demurter,  lit,  that  tbe 
rejoludei  improperly  coDcluda  to  the  coanliy ; 
2nd,  Ibat  the  malter  thereof  ia  a  deptrtin. 
Tbe  Court  held  the  rejoinder  good  ;  fficbei  t, 
Crathitll,  a  M.  &  W.  73.  I  be  plea  of  » 
aicord,  or  no  mtmorial,  purauinl,  &c.,  means 
no  valid  awafd  according  to  the  intuniuian,' 
and  no  Itgal  memDrial  accDrdiug  to  ifae  Sta- 
tute. These  caiea  overrule  much  of  ihe  doc- 
trioe  adduced  by  the  judges;  Pratd  a.  Outei 
of  Cunil^<-la«d.  4T.  R.Sgftia  H.  Bta. '280, 
S.  (,'.,  ciled  pnil,  Pleas  in  Debl.  "  Annuity:" 
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DECLARATIONS  IN  ASSUMPSIT. 


COMMON  COUNTS. 

The  fonn  of  these  Counts  is  given  by  Rule  of  all  the  Courts,  T.  T.  1  W.  4,  Reg.  10 ; 
2  a  &  Ad.  783 ;  7  Bin^.  774 ;  1  C.  &  J.  774.  As  to  when  they  will  lie,  see  1  Chit, 
so  PL  355—371,  7th  ediL;  and  the  law  upon  them,  Chit  on  Contr.,  titles,  **  Sale  of 
foods,"  "  Services,"  **  Money  lent,"  &c.  Whenever  the  terms  of  a  special  agreement 
oare  been  performed,  so  as  to  leave  a  mere  simple  debt  or  duty  between  the  nanies, 
tbe  plaintin  may  give  the  circumstances  in  evidence,  and  recover  under  a  general  count 
Umdeb.  assumpsit ;  Stone  v.  Rogers^  2  M.  &  W.  448;  and  see  Irving  v.  Feitchy  3  M. 
W.  Ill,  per  Parke,  B. 

1.  Goods  sold  and  delivered. — Whether  sold  at  a  fixed  price  or  not,  and  actually 
or  oonstmctively  delivered  (Smith  v.  Chance,  2  B.  &  Aid.  755)  on  the  order  of  the  de- 
ftodaot,  to  him  or  his  a^ent,  or  to  a  third  person  (Salter  v.  Woodhams,  2  M.  &  G.  650), 
not  credited  by  the  plaintiff  (Starr  v.  Scott,  6  C.  &  P.  241),  at  defendant's  request. 
Where  the  goods  have  been  obtained  by  a  fraudulent  sale,  provided  the  credit  has 
mired;  Ferguson  v.  Carrington,  9  B.  &  C.  59;  Strutt  v.  Smith,  1  C.  M.  &  R.  312. 
Where  the  goods  were  to  be  paid  for  by  bill,  and  the  defendant  has  refused  to  give  it, 
ad  the  lime  during  which  it  was  to  run  has  expired,  Webb  v.  Fairmaner,  3  M.  &  W. 
473;  Helps  t.  Winterboitom,  2  B.  &  Ad.  434 ;  Foul  v.  Holmes,  2  Com.  B.  850 ;  or 
iHiere,  if  giren,  it  has  been  dishonoured,  Fry  v.  Hill,  7  Taunt  397.  See  further,  1 
CtoL  on  ¥L  7th  edit  355 ;  Koscoe  on  £vid.  6th  edit.  270 ;  Starkie  on  Evid.  title 
''Vendor  and  Vendee/'  3rd  edit  120,  121;  Chit  on  Contr.  tit  *<  Sale  of  goods." 
When  to  declare  spedaUy,  po$t,  "  Sale  of  goods,"  176.  When  the  goods  have  been 
deUveied  on  sale  or  return  and  have  not  been  returned,  the  declaration  should  be 
special;  Hey  v.  Frankenstein,  8  Sc.  N.  R.  839. 

2.  OooDf  bargained  and  sold. — Where  the  property  in  the  goods  has  passed  by 
nie  to  the  defendant,  but  there  has  been  no  actuu  delivery  to  him,  Simmons  v.  Swi/i, 
5  B.  fc  C.  277 ;  Atlamon  v.  BeU,  8  B.  &  C.  857 ;  nor  any  act  eouivalent  to  an  ac- 
ceptance  of  them,  Boulter  v.  Amott,  I  C,  9c  M,  333.  Provided  there  has  been  a 
aomrient  acceptance  (  Norman  v.  Fhillipt,  14  M.  &  W.  277)  or  written  memorandum 
or  part  payment  to  take  the  case  out  of  the  Statute  of  Frauds;  Acebal  v.  Levy,  10 
Bbff.  376 ;  Askcrqft  v.  Morriuy  4  M.  &  G.  450.  See  further.  1  Chit.  PI. ;  Roscoe  and 
Starioe,  ubi  supra ;  Chit  on  Contracts,  tit  "  Sale  of  goods."  When  to  declare  specially, 
fmi^  title  "  Sale  ofgoods,"  176. 

3.  Work  and  A^terials.— When  done  at  the  request  of  the  defendant,  even  though 
thirf  be  a  special  ^;reement  as  to  its  terms,  provided  the  terms  have  been  done  on 
plamtiff*s  pari;  1  Chit  PI.  358 ;  Cutter  v.  Powell,  2  Smith's  Leading  Cases ;  2  Saund. 
350,  note  2 ;  Clarke  v.  Bulwer,  1  D.  &  L.  367.  Attorneys,  surgeons,  farriers,  agents, 
apothecariet,  surveyors,  &c  may  recover  their  charges  on  thb  general  count;  ibid. 
Indeed,  it  w£Q  suffice  for  the  value  of  any  mental  skill  and  labour,  such  as  in  perfecting 
an  invention ;  Grafton  v.  Armitage,  2  Com.  B.  336.  See  further,  Roscoe  on  £vid.  283 ; 
Stariue,  Evid.  3rd  edit  1296.  When  to  declare  .ipecially,  poit,  titles,  *'  Works,"  206 ; 
"  Biaater  and  Servant,"  160 ;  "  Agent,"  51 ;  "  Carriers,^'  100. 

4.  MoNBT  LENT. — When  lent  to  defendant,  or  to  a  third  person  on  defendant's  sole 
credit,  1  Ch.  PL  360.  Provided  Uiere  be  no  deed  executed ;  Brittowe  v.  Needham,  9 
M.  &  W.  729.  An  I.  O.  U.  is  not  evidence  under  this  count ;  Feteymeyer  v.  Adcock, 
Ezdi.  Jan.  30, 1847.  As  to  money  in  the  hands  of  a  banker,  see  Pott  v.  Clegg,  £xch. 
HiL  T.  1847.    See  further,  Stark.  Evid.  3rd  edit  79. 

5.  MoNBT  paid. — When  actual  money  (Power  v.  Butcher,  10  B.  &  C.  346 ;  Bleadon 
T.  Ckmrles,  7  Bmg.  246),  the  property  of  the  plaintiff  (Gotsett  v.  Swindon,  \  D.  6i  L. 
888),  has  been  pud  by  the  plaintiff  for  the  defendant  at  his  request,  express  or  implied 
iAlexmder  t.  Vaite,  1  M.  &  W.  511 ;  Blythe  v.  Smith,  5  M.  &  G.  405),  either  by  way 
of  contribution  (Daoies  v.  Humjw,  6  M.  &  W.  153;  Pitt  v.  Pwrrford,  8  M.  &  W. 
588;  Priory.  Hembrow,  8  M.  &  W.  873),  or  as  a  surety  (Kemp  v.  Finden,  12  M.  & 
W.  421),  or  in  eooaeonence  of  any  other  legal  authority  (Foster  v.  Ley,  2  B.  N.  C.  269 ; 
Lubbock  T.  I^ibe,  3  M.  &  W.  607),  as  by  paying  a  note  which  defendant  got  from 
plaintiff  to  aecure  for  himself  an  fllegal  advantage  under  a  compotition  arrangement, 
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Hiirlon  V.  Rilry,  11  M.  &  W.  402.  And  the  action  may  be  maintained  thongh  the 
defendnnt  have  nut  been  relieved  from  any  li'gs]  liability  in  consquence  oT  the  paymeDt ; 
Briliam  V.  LUyd.  14  M.  4  W.  762.  See  further,  Roscoe  on  F.vid.  288 ;  Hunter  v. 
Hunt,  I  Com.  U.  302;  Stark.  Evid.  3rd  ed.  74.  When  to  declare  specially, ^Kwf,  dtle 
"  Indemnity,"  133. 

6.  Money  had  «hd  received. — .Where  Ibe  defendant,  not  being  a  mere  lerrant  of 
another  {Stqiheni  v.  Badcock,  3  B.  &  Adol.  30 ;  Ear/ord  t.  Shvttfeirorlli,  II  A.  &  E. 
926),  has  received  actual  money  (ilfariA  v.  Keating,  I  B.  N.  C.  198}  belonging  to  the 
plaintifT  {Scar/e  v.  HulUfai,  7  M.  &  W.  28R),  but  not  to  a  mere  tnut  in  which  tlie 
plaintifi  is  intereatcd  (Edjcardi  v.  Battl,  7  M.  &  G.  590),  either  paid  to  him  by  th* 
plaintiff  himself  under  a  mistake  or  forgetfulnera  of  facts  {KtUi/  v.  Safari,  9  M.  &  W. 
54 J,  or  wbicb  had  been  extorted  (Vom  him  by  oppression  of  law  {Dukx  de  Cadmal  v. 
Collin;  4  A.  &  E.  858;  Clotev.  PhilUin,  7  M.&  G.  586),  or  by  a  refusal  todo  wne- 
tbing  which  it  was  the  defendant's  duty  to  do  {Parker  t.  Great  ircilem  Railvjat/  Co^ 
7  M.  &  G.  252),  or  by  other  fraudulent  practices  lAthmoU  v.  Wniawright.  2  Q.  B. 
837),  or  by  duress  of  goods  (ITiuke^Uv.  Neicbon.G  Q.  B.  276),  or  other  legal  durcM 
( Clou  V.  F/,iUip>,  7  M.  &  G.  586 ;  Vatpi/  t.  Afoniy,  1  Com.  B.  594),  but  not  for 
money  levied  under  a  judgment  signed  dd  a  fraudulent  warrant  of  attorney  (I>e  Medina 
T.  Grovet,  15  L.  J.  287,  Q.  B.),  or  where  the  defendant  haa  tortiously  taken  property 
of  ibe  plaintiff,  which  may  be,  and  possibly  has  been,  converted  into  money  (Stark. 
Evid,  3rd  ed.  83,  84 ;  PoifU  v.  Cowan,  Q.  B.  Jan.  1847),  or  has  received  money  on  a 
consideration  which  has  atiemarda  failed  (  Yaang  v.  Cole,  3  Bine.  N.  C.  724),  such  aa 
on  a  deposit  for  a  bargain  which  bas  sflerwards  entirely  ( Hart  v.  Silh,  5  East,  449)  gone 
off  {Till  V.  Catanett,  4  M.  S-  G.  898 ;  Roscoe  Evid.  290),  or  on  a  deposit  paid  (or  shares 
in  an  abortive  railway  erheme,  Wdttab  v.  Spntlitwoode,  IS  M.  &  W.  501.  When  to 
declare  specially,  post,  "  Sale  of  goods,"  176;  "  Vendors,"  190;  •' Warrants,"  200. 
There  must,  liowever,  be  some  privity  of  contract  between  the  plaintiff  and  the  defendant, 
and  the  mere  fact  that  the  money  belonged  to  the  plaintiff  is  not  sufficient,  if  tlie  de- 
fendant is  accountable  for  it  to  anotiier ;  B/uck  v.  Siddatrai/,  15  L.  J.  359,  Q.  B. ;  Cobi 
V.  Beeke,  6  Q.  B.  930. 

7.  Interest.— Where  there  has  been  an  express  contract  to  pay  it,  this  claim  may 
beinserled;  AMj/v.Jihby.S  U.&P.  IK;  Arr  v.  ITflrd,  6  Dowl.  163;  S.C.3M. 
&  W.  25.  In  other  cases  it  may  be  recovered  as  damages  (by  3  &  4  W.  4,  c.42,  s.  28; 
see  Hudion  *.  Faumll,  2  D.  &  L.  81 ;  S.  C.  7  M.  &  G.  34S)  fmm  the  time  when  a 
written  demand  of  it  was  made;  Fmchling  r.  Schiveder,  2  B.  N.  C.  77  ;  Berrington 
T.  Fhillipi,  I  M.  &  W.  48.     See  further,  Stark.  Evid.  3rd  ed.  575. 

8.  AccouNTSTATED.— By  the  new  rules  this  count  nuiy  be  joined  with  any  other 
count  for  a  money  demand,  though  it  may  not  be  intended  to  establish  a  distinct  lub- 
ject-malter  of  eomplninl  in  reaped  of  each  of  such  counts.  This  count  should,  therefore, 
generally  be  added,  (except  when  the  nclion  is  against  nn  infant).      Ii  wilt  he  supported 
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indebted  to  the  plaintifir(6)  in  £ [enough  to  ewer  the  whole  clann.ic)]  for 

[here  state  any  debt  that  may  he  claimed  under  an  indeb,  count,  besides 
the  clmmfor  goods,  ^c,  as  for  use  and  occupation,  as  the  case  may  be\ 
and  proceed,  using  only  such  of  the  following  statements  of  consideration, 
as  goods,  work,  ^c.  as  may  apply  to  the  case,  adding  the  account  stated 
tU  aU  eoents :] 

wA{i)  for  goods  (e)  then  (/)  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  his  request ;  {g) 

and  for  goods  then  bargained  and  sold  by  the  plaintiff  to  the  defendant 
at  his  request ; 

and  for  work  then  done  and  materials  (A)  for  the  same  provided  by  the 
plaintiff  for  the  defendant  at  his  request ; 

and  for  money  then  lent  by  the  plaintiff  to  the  defendant  at  his  re- 
quest ;  (t) 

and  for  money  then  paid  by  the  plaintiff  for  the  use  of  the  defendant  at 
his  request ; 

and  for  money  then  received  by  the  defendant  for  the  use  {k)  of  the 
fdaintiff; 

tad  for  interest  upon  and  for  the  forbearance  by  the  plaintiff  to  the  de- 
fendant at  his  request  of  moneys  due  and  owing  from  the  defendant 
to  the  plaintiff;  (Q 


(h)  See  anU,  46,  d.  («). 

(«)  If  not  sufficieDt,  ao  ameDdmeDt  would 
btalWwcd  at  the  trial  before  the  cause  is 
called  on ;  Dew  ▼.  Katt,  8  C.  &  P.  315.  It 
B  idmsable  to  state  only  the  precise  amouot 
clained,  when  that  is  free  from  doubt.  The 
plaioliff  may,  however,  state  a  further  sum  in 
mm  declaration  than  that  indorsed  on  the 
writ;  Btm^tch  v. Ulant^,  2  Biog.  N.  C.  142; 
JmefWtr.  Bourn,  5  M.  &  W.  156.  Some« 
fuses  pefef  paymeota  are  admitted  in  the  de- 
claraiKMi ;  see  fonn,  fuc,  Price  v.  Rees,  1 1  M. 
&  W.  576;  S.C.I  D.  &  L.  361.  Such  ao 
allegation  is  not  traversable;  Hodgkins  v. 
Umncoek,  14  M.  &  W.  120.  Aod  since,  on 
■on  aaaniDpsit  pleaded,  the  plaintiff  mu»t 
prove  a  debt  exceeding  the  credited  sura, 
Bothing  b  gained  by  that  mode  of  declaring. 

(d)  Sometimes  a  separate  sum  is  repeated 
at  liie  commencement  of  each  separate  consi- 

dcfiSioD,  thua,   "and  in  £ for  goods, 

&C."  When  that  is  the  case,  each  consider- 
ation forma  a  separate  count,  and  must  be 
refeired  to  in  pleadbg  accordingly,  even 
ihe«gh  tibere  is  but  one  allegation  that  the 
defeodant  was  indebted,  and  one  promise; 
jMrdete  v.  Johmon,  2  C.  M.  &  K.  564; 
Ftrguum  ▼.  MildW//,  2  C.  M.  &  R.  667 ; 
King  r.  Rmkurgk,  2  C  &  J.  418.  By  the 
new  ralea,  "  Where  several  debta  alleged  in 
indebitatos  assumpsit  to  be  due  in  respect  of 
several  matlera,  «r  gr.  for  wages ;  worki  and 
labour  aa  a  hired  servant ;  work  and  labour 
generally ;  goods  sold  aod  delivered ;  goods 
and  sold;    money  lent;    money 


paid ;  money  had  and  received,  and  the  like* 
the  statement  of  each  debt  is  to  be  consideied 
as  amounting  to  a  several  count,  within  the 
meaning  of  the  rule  which  forbids  the  use  of 
several  counts,  though  one  promise  to  pay 
only  is  alleged  in  consideration  of  all  the 
debts."  The  form  in  the  text  seems  preferable, 
as  the  advantage  is  gained  of  claiming  on 
several  considerations  without  a  violation  of 
the  rule  forbidding  several  counts.  It  was 
held  good  on  demurrer,  in  Mot$e  v.  Jamet,  1 1 
M.  &  W.  831 ;  S,  C.  I  D.  &  L.  240;  and 
see  Galway  v.  Rou,  6  M.  &  W.  294. 

(e)  Several  sales  may  be  proved  on  this 
count ;  Ferguson  v.  Mitehell,  ubi  supra, 

(f)  The  word  '*  then  "  is  not  necessary  ; 
Lane  v.  Thelwell,  I  M.  &e  W.  140;  5.  C.  4 
Dowl.  409;  Webb  v.  Baker,  7  A.  &  E.  841. 

(g)  "  Goods  sold  to  defendant  by  plaintiff 
at  kis  request,"  not  demurrable ;  Deriemer  v. 
Fenna,  7  M.  &  W.  439 ;  S.C,  9  Dowl.  244. 
But  the  words  *'  by  the  plaintiff"  are  essen- 
tial ;  Fenton  v.  EUu,  6  Taunt.  192. 

(ft)  Materials  cannot  be  recovered  on  a 
count  for  work  only;  ffealA  v.  Freeland,  1 
M.  &  W.  543. 

(t)  "At  his  request"  unnecessary  in  this 
count ;   Vieton  v.  Davit,  12  M.  &  W.  758. 

{k)  "For  aod  on  account,*'  instead  of  *'for 
the  use,"  umbU,  not  tudScient ;  Kelly  v.  Cur- 
z<m,  4  A.  &  £.  622. 

(I)  This  form  suffices,  and  no  further  state- 
ment of  a  contract  to  pay  interest  is  necessary ; 
N<frdenUrom  v.  Pitt,  13  M.  &  W.  723. 
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and  for  money  (bund  to  be  due  from  the  defendant  to  the  plaintiflTon  ma 
account  lAen(ffl)  stated  between  (n)  ibem;* 
and  the  defendani  afterwards,  to  wit,  on  tbc  day  and  year  aforesaid,  in 
consideration  of  the  premises  respectively,  promised  the  plaintiiT  to  pay 
bim(o)  the  said  sum  of  money  (p)  on  request  (j),  yet  the  defendant  hatb 
disregarded  his  promise,  and  hath  not  paid(r)  the  said  sum  of  money  or  any 

part  thereof,  to  the  damage  of  the  plaintiff  of  £ ,  [enough  to  cowr  the 

whole  c^i>n,(i)]  and  therefore  he  brings  bis  suit,  &c. 


2.  The  common  Count  whea  the  Declaration  contains  prior 
special  ones. 

And  whereas  also  the  defendant,  on  the day  of ,  a.  d. , 

[(M  in  latt  form  donn  to  the  aiteritk^  and  the  defendant  afterwards,  to  wit, 
on  the  day  and  year  latt  aforesaid,  in  consideration  of  the  latt  mentioned 
premises  respectively,  promised  the  plaintiff  to  pay  him  the  latt  mentioned(t') 
sum  of  money  on  request,  yet  the  defendant  hath  disregarded  bis  latt 
iHenlioned(tt)  promise,  and  hath  not  paid  the  lait  menlioned  sum  of  money  or 
any  part  thereof,  to  the  damage  of  the  plaintiff  of  £ — -,  [enough  to  cover 
the  whole  c/oini,]  and  therefore  be  brings  his  suit,  &c. 


(m)   The  word   "Iben"    it  DDneceuarj  greil  care  Dimt  bi  takea,  wbea  the  fom  in 

here ;  Bin^ him  *.  Slonlty,  B  A.  &  E.  776  ;  the  tell  ii  uied,  to  ioserl  a  piomiie  at  Ibe  end 

Ltaf  *.  Lta.  4  M.  h  W.  S79.  ut  eicb  of  tboie  ipecial  counli,  or  cIh  oae 

(n)  Therountnred  Dot  run  "  by  and  be-  promiKspplyiDg  lailiem  ill.    Wbeielhepro- 

Iween  them ;"   Dibenlmm  y.  CliamhtTi,  3  M.  miw  implied  bv  law   ii  lo  pay  on  itqtieM, 

&  W.  138;  5.  CfiDawl.  101  ;  Robiaunt.  {wbicli  ii  the  caU  with  diihonouied  bill>,&c: 

May,  6  Do»].  306.  Ckriui,  *.   P,art,  T  M.  &  W.  493.)   tfau 

(at  "  PromHed  to  pay  the  aaid  money  la  objei-l  may  be  attiioed  by  iiuerting  id  the 

linlifT,"  iofficiiDl ;  Jono  *.  Osun,  5  A,  text,  ioitaad  of  the  wordi  "  lul  HMDlioneit 
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PARTICULARS  OF  DEMAND  TO  BE  DELIVERED  WITH  THE 

INDEBITATUS  COUNTS. 

Om.  By  the  Rule  of  H.  T.  2  W.  4,  pi.  49,  "  With  every  declaration  if  delivered,  or 
with  the  notice  of  declaration  if  filed,  containing  counts  in  indebUatuM  assumptit, 
or  debt  on  simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his  demand 
under  those  counit,  where  such  particulars  can  be  comprised  within  three  folios ; 
and  where  the  same  cannot  be  comprised  within  three  folios,  he  shall  deliver 
such  a  statement  of  the  nature  of  bis  chiim,  and  the  amount  of  the  sum  or 
balance  which  he  claims  to  be  due,  as  may  be  comprised  within  that  number  of 
folios."  In  case  of  neglect,  the  plaintiff  is  not  to  be  allowed  the  costs  of  after- 
wards being  compelled  to  deliver  particulars. 

By  the  Rules  of  M.  T.  1  Vict,  "  Payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar." 

Abo  by  the  same  rule,  '*  in  any  case  in  which  the  plaintiff,  in  order  to  avoid  the 
expense  of  the  plea  of  payment,  shall  have  given  credit  in  the  particulars  of  his 
donand  for  any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to 
the  plaintifi^  it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of 
such  sum  or  sums  of  money." 

*<  Bat  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the  amount 
of  his  demand,  states  that  he  seeks  to  reco\'er  a  certain  balance,  without  giving 
credit  for  any  particular  sum  or  sums;"  id, 
CrtdOing  Payments. — A  plaintiff  cannot  be  compelled,  in  a  Court  of  common  law, 
to  furnish  evidence  against  himself  by  admitting  payments ;  Randal  v.  Ikey,  4 
Dowl.  682.  All  he  need  state  in  his  particulars  arc  the  items  of  his  own 
demand,  the  amount  by  which  he  admits  it  to  be  reduced,  (without  stating 
how,)  and  the  balance  for  which  he  really  proceeds;  Smith  v.  Eldridge,  4 
Ad.  &  £.  66;  and  see  Penprase  v.  Crease,  4  Dowl.  711 ;  1  M.  &  W.  36, 
S,  C;  and  if  a  gross  sum  be  credited  in  the  particulars  as  a  payment,  the 
items  need  not  be  given ;  id,,  and  Myatt  v.  Green,  13  M.  &  W.  377.  If  the 
soma  really  paid  be  not  credited  in  the  particulars,  the  defendant  may  plead 
payment  of  them,  and  get  the  costs  of  that  issue ;  where  they  are  creoited, 
the  i^ntiff  will  not  be  entitled  to  a  verdict  at  all  until  he  has  proved  a  de- 
mand greater  than  the  amount  of  the  credited  payments,  and  then  only  for 
^  excess;  Kenyan  v.  Wakes,  2  M.  &  W.  764;  Eastwick  v.  Barman,  6  M. 
Ic  W.  13;  Smethurst  v.  Taylor,  12  M.  &  W.  545  ;  Rowland  v.  Blakesly,  1  Q. 
B.  403;  and  a  pajnnent  generally  admitted,  as  thus,  "Cr.  by  bills  1500/.,"  is 
construed  as  a  pa3rment  admitted  to  have  been  made  by  the  defendant  to  the 
plaintiff";  Smethurst  v.  Taylor,  12  M.  &  W.  545.  The  admission,  however, 
m  order  to  be  binding,  must  be  in  the  particulars  themselves;  and  therefore 
where  the  particulars  referred  to  a  bill  already  delivered,  in  which  credit  was 
given  for  certain  payments,  it  was  held  that  this  was  not  a  case  of  admitting 
pijrments  within  the  rule,  and  that  payment  should  have  been  pleaded ;  Botley 
V.  Moore,  8  Dowl.  375.  The  admitted  payment  is  put  on  the  same  footing  as 
if  there  had  been  a  plea  of  payment,  but  it  cannot  be  taken  as  an  admission  as 
■sainst  the  defendant  with  respect  to  any  of  the  items  in  the  entire  account; 
Goatley  v.  Herring,  12  Law  J.  N. S.  32,  C.  P.;  see  also  Townson  v.  Jackson, 
13  M.  &  W.  374;  2  D.  &  L.  369,  S,  C.  As  by  the  rule  it  is  unnecessary  for 
the  defendant  to  plead  payment  of  any  sum  or  sums  of  money  admitted  by  the 
particulars  to  have  been  paid,  a  plea  of  payment  in  such  cases  will  be  taken  to 
apply  to  the  balance  demanded,  and  this  will  be  the  case  tliough  some  of  the 
payments  admitted  have  been  made  after  action  brought,  Eastwick  v.  Harman, 
6  M.  &  W.  13;  see  also  Alexander  v.  Porter,  1  Dowl.  N.  S.  832;  and  such  a 
plea  will  be  primdjacie  supported  by  evidence  in  proof  of  any  payments  whatso- 
ever; such  evidence  being  liable  to  be  rebutted  by  proof  upon  the  part  of  the 
plaintiff  that  these  payments  are  no  other  than  those  for  which  he  has  already 
given  credit. 

It  must  be  observed  that  the  rule  docs  not  apply  to  cases  of  set-off;  and  therefore 
where  a  plaintiff  claimed  a  balance  which  was  made  out  in  his  particulars,  by 
showing  claims  and  admitting  counter  claims  of  set-off  to  a  less  amount,  it  was 
held  he  was  not  concluded  by  the  latter  admission ;  Rowland  v.  Blakesley,  1  Q. 
Br  403 :  we  fdio  Morris  v.  Jones,  1  Q.  B.  397 ;  Townson  v.  Jackson,  supra, 
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Form  »>f  Particulars, 


In  the  —— . 

!A.  B.  PUintiff, 
and 
C.  D.  Defendant. 
Under  the  indebitatus  (jc)  counts  of  the  accompanying  declarstJOD,   the 

plaintiff  aeeka  to  recover  the  sum  of  £ "  due"  [or  if  paywunlt  are 

credited,  tay,  "  (he  balance  due"]  to  the  plaintiff  on  the  following  account : 

[Here  copy  the  debtor  side  of  tie  account,  gu>mg  each  ditlinct  mihjeet  t^ 
charge  {y).'\ 

By  cash  £ .     [Hare  insert  the  groit  amount  of  tkt  piymenii  mtended 

to  be  credited.] 

Balance  due  £ . 

Above  are  the  particulars  of  the  plaintifTB  demand  in  this  action,  for  the 
recovery  whereof  he  will  rely  (a)  upon  all  or  any  of  the  count!  in  tba  decla- 
ration. 

Dated  thia day  of ,  a.  d. . 

Yours,  See. 
To  Mr.  X.  Y.,  defendant's  S.  P.,  ptainOfr'a  aUorney. 

atiorney  [^or  "  agent,"] 
If  the  full  partioulan  cannot  be  comprised  in  three  foh'oa,  then,  tmtead  of 
copying  the  debtor  side  of  the  account,  say,  "  for  butcher*a  meat,"  or  at  tie 

cats  mill/  be,  "  supplied  between  the day  of  - — -,  Jlto.  and  dm  -— ■  day 

of,"  &c.  crediting  as  before  the  actual  payments,  and  adding  "  above  are  auch 
particulars  of  the  plaintifTs  demand  as  can  be  comprised  in  three  folios," 
&c.  as  before. 
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AGENTS. 
See  in  general^  Story  <m  Agency y  Stark.  Evid.  tmd  ChU.  Contr, 


1.  JBy  an  Agent  far  Commission,  Spc.id) 

Commencement^  Src.  as  in  Form  1,  ante^  46,  and  then  proceed  as  follows  f\ 
for  the  worky  journeys  and  attendances  of  the  plaintiff,  as  the  agent  of  and « 
kg  the  defendant,  and  otherwise,  and  up^n  his  retainer,  and  for  commission 
and  reward  payable  to  the  plaintiff  in  respect  thereof,  and  for  [money  paid^ 
and  account  stated,  dj-c.  as  ante,  48,  Form  1. 


2.  Against  an  Agent  for  not  accounting  for  Goods,  S^c.  intrusted  to 

him  to  sell,  (b) 

Commencement,  ante,  5.]  For  that  whereas  heretofore^  to  wit,  on  [4*c.  any 
day,"]  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
delivered  (c)  to  the  defendant  divers  goods  and  chattels  of  the  plaintiff,  to  wit, 

[j^e.  describing  them  generally  f']  of  great  value,  to  wit,  of  the  value  of  £ , 

to  be  sold  and  disposed  of  by  the  defendant  for  and  on  account  of  the  plain* 
tifP,  fbr  reward  to  the  defendant  in  that  behalf,  he  the  defendant  then  promised 
the  plaintiff  that  he  would,  on  being  thereunto  requested,  render  to  him  a  true 
and  just  account  (J)  of  the  sale  of  the  said  goods  and  chattels,  and  of  the  moneys 
afitii^  iVoin  such  sale,  and  would  deliver  up  to  the  plaintiff  such  of  the  said 
goods  as  should  remain  unsold  by  the  defendant,  after  a  reasonable  time  for 
that  purpose  should  hhve  elapsed  from  the  time  of  the  sale  of  the  said  goods 
md  chattels ;  and  the  plaintiff  avers  that  the  defendant  did  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  sell  and  dispose  of  the  same  for  and  on 
account  of  the  plaintiff,  (e)  for  divers  large  sums  of  money,  and  that  although 


«« 


(«)  Set  in  gtocral,  Chit«  jan.  Contr.  Ind. 
hrnem  -,**  wry  on  Ageocy.  TIm  commoo 
eoaat  Cor  work  done,  antt,  43,  obs.,  would  suf- 
fie«.  8«s  Cmrruthgn  v.  Graham,  14  East, 
678 ;  &tUy  v.  Wiut,  8  Tauol.  371 ;  as  to  an 
i^^mtMiut  eoant  for  a  del  crtdirt  agent's  com- 
See  ths  form  of  a  special  declaration 
it,  by  an  agent  eai]|loyed  to  bay 
draw  a  bill  on  bis  principal  for  the 
•gainit  tbe  priaeipel,  for  not  iodem- 
nil^iaf  bios  agsinsi  tbe  bill,  Huntley  v.  San- 
» 1  C.  £  M.  467 ;  evidence  in  action  for 
i«  WiUti»t»»  V.  Martin,  8 


C  k  P*  1 ;  dsty  •f  insurance  broker,  CatUtt' 
4gr  V.  (MiHtkt,  4  B.  N.  C.  58 ;  commission 
pacoteisbls  by  lesd  agent,  Murray  v.  CurrU, 
7  C*  Ik  P  684* 

(A)  Sit  ioim.  Cra§$kmiv.  Milts,  1  C.  M.  & 
IL  88i|  Sid  aee  poU^  Declarations  in  Case, 
titlf,  •*  AipBti.** 

(#)  Or  if  IM  foods  vert  not  dslhttrtd  to 


tbe  defendant,  or  in  his  power,  allege  that  in 
consideration  plaintiff  bad  emphyed  defendint 
to  sell,  &c. 

(d)  This  would  be  implied  by  law,  as 
"  whenever  one  acts  as  bailiff  be  promises  to 
render  an  account,"  Bull,  N.  P.  148 ;  and 
the  law  will  also  imply  a  promise  to  account 
for  such  goods  as  are  not  sold,  and  to  return 
them  to  plaintiff,  Popkam  v.  Braddiek,  1 
Taunt  572. 

(«)  This,  if  traverad,  wonld  require  evi* 
dence  of  a  safe  by  defendant,  Elboum  v.  ITp. 
John,  1  C.  &  P.  57*2;  but  after  a  reasonable 
time  a  sale  will  be  presumed,  Huntar  v.  WeUh, 
1  SUrk.  224.  If  the  sale  by  defendant  can- 
not be  proved,  the  declaration  should  be  that 
the  defendant  promised  to  account  for  the 
goods  on  request ;  and  this  allegation  of  sale 
should  be  omitted,  and  the  breach  should  be 
for  not  accounting  for  the  goods  on  being  re- 
quested. 


b2 
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the  plaintiff'  aflernards,  and  arcer  a  reasonable  time  for  that  purpose  had 
elapsed  from  the  time  of  the  said  sale,  to  wit,  on  [^c]  requested  (/)  the  de- 
fendant to  render  a  true  and  just  account  of  the  said  sale  and  of  the  moneys 
arising  therefrom  to  the  plaintiff*,  and  to  deliver  up  to  liim  the  plaintiff* sudi 
of  the  said  goods  as  then  remained  unsold  by  him  the  defendant,  yet  the 
defendant,  not  regarding  his  said  promise,  hath  not  rendered  to  the  plaintiiF 
a  just  and  true  or  any  other  account  of  the  said  sale  of  the  said  goods  and 
Chattels,  or  of  any  part  thereof,  or  of  the  moneys  (^)  arising  from  such  sale, 
or  of  any  part  thereof,  nor  hath  (he  defendant  delivered  up  In  him  the  plain- 
tiff*  any  goods  unsold  as  aforesaid,  but  hath  hitherto  wholly  neglected  and 
refused  and  still  doth  neglect  and  refuse  so  to  do  [add  the  common  count  for 
money  had  and  received,  if  proreable,  and  the  account  staled,  and  breach,  at 
ante,  48,  Form  3. 

3.  Against  an  Agent  for  not  using  due  care  in  selling  Goods. 

Commencement,  ante,  5.]     For  tliat  whereas  heretofore,  to  wit,  on  [^.  tha 

exact  day  not  material,']  in  consideration  that  the  plainiifT,  at  the  request  of  the 

defendant,  had  retained  and  employed  the  defendant,  for  reward  to  him  in 

that  behalf,  to  sell  and  dispose  of  divers  goods,  to  uit, hogsheads  of  gugv, 

of  great  value,  to  wit,  of  the  value  of  £ ,  for  the  plaintiff*,  he  the  aaid  de- 
fendant then  promised  the  plaintiff'  to  use  due  care  and  diligence  in  and  aboot 
the  endeavouring  to  sell,  and  in  and  about  the  selling  and  disposing  of  the  Mid 
sugar  for  the  plaintiff*;  and  although  the  defendant  then  had  and  received  the 
said  sugar  for  the  purpose  aforesaid,  yet  the  defendant,  not  regarding  bis 
said  promise,  did  not  nor  would  use  due  care  or  diligence  in  endeavouring 
to  sell  or  selling  and  disposing  of  the  said  sugar  for  the  said  plaintiff^,  but 
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endeavouring  to  sell  and  selling  and  disposing  of  the  same  for  the  plaintiff, 
and  thereby  also  the  said  sugar,  ader  the  making  of  the  defendant's  said 
promise,  and  before  the  said  sale  thereof,  became  and  was  much  wasted  and 
deteriorated  in  value,  and  the  plaintiff  incurred  divers  great  and  additional 

expenses,  to  wit,  to  the  amount  of  £ ,  in  warehousing  and  keeping  the 

Mine,  and  was  and  is  otherwise  damnified.     [Concltide  as  before. 


4.  Against  an  Agent  employed  to  sell  Goods,  for  not  obeying  the 

orders  of  his  Principal, 

Commencement t  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [^c. 
the  exact  day  is  not  material^]  in  consideration  that  the  plaintiff,  at  the  de- 
fendant's request,  had  retained  and  employed  him,  for  commission  and  reward 
to  him  in  that  behalf,  to  sell  and  dispose  of  divers  goods,  to  wit, hogs- 
heads of  sugar,  of  great  value,  to  wit,  £ ,  for  the  plaintiff,  the  defend- 
ant then  promised  the  plaintiff  to  use  due  care  and  diligence  in  obeying  the 
lawful  and  reasonable  orders  and  directions  of  the  plaintiff  to  be  given  by 
him  to  the  defendant  in  regard  to  the  sale  and  disposal  of  the  said  sugar  by 
the  defendant  for  the  plaintiff;  and  the  plaintiff  avers  that  the  defendant  then 
had  audi  sugars  in  his  possession  and  charge  upon  the  terms  and  for  the 
purpose  aforesaid ;  and  the  plaintiff  afterwards,  to  wit,  on  [^c]  ordered  and 
directed  the  defendant,  as  such  agent,  to  sell  and  dispose  of  the  said  sugar 
fbr  the  plaintiff  at  a  certain  price,  to  wit,  the  rate  or  price  of  55s.  per  cwt. 
ind  not  less,  in  case  the  same  could  be  obtained  by  using  due  and  reason- 
able care  and  diligence  in  that  behalf,  the  same  being  a  lawful  and  reason- 
able order  and  direction  in  that  behalf  as  the  defendant  then  well  knew :  and 
although  the  defendant  as  such  agent  could  and  might,  by  using  due  care 
aod  diligence,  have  obtained  and  ought  to  have  obtained  for  the  said  sugar  a 
large  price,  to  wit,  at  the  said  rate  of  55s.  per  cwt.,  yet  the  defendant,  not 
legarding  his  said  promise,  did  not  nor  would  use  due  care  or  diligence  in 
obeying  the  said  order  and  direction  of.  the  plaintiff,  and  then  wrongfully, 
carelessly,  and  improperly  disobeyed  the  same,  and  neglected  to  sell  the  said 
nigar  according  to  such  order  and  direction,  and  by  reason  of  the  careless- 
ness, n^ligence,  and  improper  conduct  of  the  defendant  in  the  premises, 
the  plaintiff  was  aflerwards,  to  wit,  on  \_^c.']  forced  to  suffer  the  said  sugar 
to  be  sold  for  a  less  price,  to  wit,  51  s^  per  cwt.  and  thereby  the  plaintifi 

lostained  a  great  loss,  to  wit,  £ ,  upon  and  in  respect  of  the  price  and 

value  of  the  said  sugar,  and  also  by  means  of  the  premises,  the  said  sugar 
was  greatly  wasted  and  deteriorated  in  value,  and  Che  plaintiff  incurred  a 

great  and  additional  expense,  to  wit,  £ ,  in  warehousing  and  keeping 

the  samey  and  was  and  is  otherwise  injured,  to  the  plaintifTs  damage  of 
',  and  therefore  he  brings  his  suit,  &c. 
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6.  Againit  an  Agent  for  disobeying  Plaintiff's  directions  in  effactiny 
a  different  Insurance  on  Goods  skipped  than  the  one  required,  and 
not  giviny  Plaintiff  Twtice  of  the  failure  to  effect  the  latter  In- 
surance. 
Callander  v,  Oelrkh,  4  B.  N.  C.  58.    See  a  form  in  '•  caie,"  Tmtjm  t. 

BiltoH,  5M.&G.  i55. 

6.  Against  an  Agent  appointed  to  sell  Ooodt  at  stated  prices,  for 
selling  part  at  less  prices ;  for  not  accounting  for  those  sold;  and 
not  delivering  up  the  remainder  of  the  Goods. 

Commencement,  ante,  5.]  For  that  whereas  heielafore,  to  wit,  on  \SfC.'\  ia 
consideration  that  the  plaintitT,  at  the  request  of  the  defendant,  had  then  n> 
tained  and  employed  him,  for  commission  and  reward  to  him  on  that  behalf 
to  sell  and  dispose  of  divers  chaises,  gigs  and  other  carrisgei  of  and  for  hin 
the  said  plaintiff,  at  and  for  certain  prices  respectively  to  be  therefore  stated 
to  the  defendant  by  the  plaintiff,  he  the  said  defendant  then  promised  the 
plaintiff  not  to  sell  the  said  chaises,  gigs  and  other  carri^^es,  or  any  of  them^ 
for  leai  than  the  said  prices,  and  to  render  to  him  a  jusi  and  true  account  of 
the  sale  thereof  by  the  defendant  as  such  agent,  and  to  delirer  up  to  Um 
plaintiff  such  of  the  said  cliaises,  gigs  and  other  carriages  as  abonld  reniMlt 
unsaid  by  him  the  said  defendant  when  he  should  be  thereunto  afterwards 
requested;  and  although  the  defendant,  as  such  agent,  afterwards,  to  wtt,  on 
[^c]  received  divers,  to  wit,  fif>y  chaises,  fifty  gigs,  and  fifty  other  carriage! 
of  and  from  the  plaintiff  upon  the  terms  aforesaid,  and  the  said  plaintiff  tbed 
stated  the  prices  of  tlic  same  respectively  to  the  defendant,  yet  the  defetid- 
rl  his  snid  i: 
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7.  Against  an  Auctioneer  far  selling  on  Credit,  (t) 

Commencement^  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
promise  next  mentioned^  the  defendant  carried  on  the  business  of  an  auc- 
tioneer, and  thereupon  heretofore,  to  wit,  on  [^c]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  retain  and  employ  him  in  his 
said  busines  to  sell  and  dispose  of  certain  goods  of  the  plaintiff,  to  wit,  [de- 

9cribe  them  as  in  trover,']  of  great  value,  to  wit,  £ ,  for  the  plaintiff,  for 

reward  to  the  defendant  in  that  behalf,  the  defendant  promised  the  plain- 
tiff that  he,  the  defendant,  would  not  sell  or  dispose  of  the  said  goods 
otherwise  than  for  ready  money.  And  the  plaintiff  avers,  that  he  did  then 
retain  and  employ  the  defendant  in  his  said  business  on  the  terms  aforesaid, 
yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that  he  did 
afterwards,  to  wit,  on  [^c.l  sell  and  dispose  of  the  said  goods  otherwise  than 
tor  ready  money,  to  wit,  on  credit,  without  the  plaintiff's  consent,  whereby 
the  plaintiff  hath  hitherto  lost  and  is  likely  wholly  to  lose  the  price  and 
valtie  of  (he  said  goods,  to  the  damage,  &c. 

8.  Against  a  Commission  Agent,  who  undertook  to  sell  a  Library  for 
Plaintiff,  and  to  be  responsible  for  the  proceeds  of  the  sale  in  con- 
jnnctian  with  the  Auctioneer. 

Cholmondeley  v.  Payne,  8  C.  &  P.  WZ. 


9.  Against  the  Captain  of  a  Ship  or  an  Agent  at  the  suit  of  the 
Owner  for  not  procuring  a  sufficient  Cargo, 

Cemmencement,  ante^  5.]  For  that  whereas,  before  and  at  the  time  of 
the  making  of  the  promise  of  the  defendant  hereinafter  in  this  count 
mentioned,  the  plaintiff  was  the  owner  of  a  certain  ship  or  vessel  then 
io  the  river  Thames  waiting  for  a  cargo,  to  be  conveyed  therein  for  and 
upon  freight  and  reward  to  be  therefore  paid  to  the  plaintiff,  and  bound 
from  thence  upon  a  ceirtain  voyage;  and  thereupon  heretofore,  to  wit, 
on  [4^«]  in  consideration  that  the  plaintiff  had  then,  at  the  request  of 
the  defendant^  retained  and  employed  him  to  obtain  and  procure  a  cargo 
da  fre%ht  for  the  said  ship  or  vessel  for  reward  to .  the  defendant  in 
that  behalf  hei  the  defendant,  then  promised  the  plaintiff  to  use  due  dili- 
§eDoe^  care  and  attention  in  and  about  the  endeavouring  to  procure  a  full, 
sufficient  and  proper  cargo  on  freight  for  the  said  ship  or  vessel  upon  her 
laid  intended  voyage,  and  although  the  defendant  then  accepted  the  said 


(i)  Ssafonn  in  £ari  of  Fcrrtrf  v.  fioMnj,  Brmn  v.  Siatoiiy  2  Chit.  K.  363.    When 

SC.ll.fcIl.  153  $  tjod  tee  a  form  in  cate  cuftomarv  to  mU  on  credit,  an  agent  has  im- 

aMMt  a  bioksr,  Bmrmam  v.  Brtiim,  3  Q.  B.  plied  authority  to  sell  on  soch  termi }  Scoit  v. 

6l0.    An  auctioiieer  cannot  without  express  Surman^  Willes,  R.  406;   Houghton  v.  Ma- 

aatlMcity  lell  goods  by  auction  on  eiedit;  thews,  3  B*  &  P.  489* 
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retaJDer,  yet  the  defendant,  not  regarding  his  said  promiK,  did  oot  uae  due 
diligencei  care  or  attention  in  and  about  the  endeavouring  to  procure  audi 
cargo  on  freight  for  the  said  ship  or  vessel  as  aforesaid ;  but  on  the  coatraiy 
thereof,  the  defendant  then  so  carelessly,  negligently  and  improperly  behaved 
and  conducted  himself  in  and  about  the  premises,  that  by  and  through  the 
mere  carelessness,  negligence  and  improper  conduct  of  the  defendant  in  that 
behalf,  the  plaintiff  was  afterwards,  to  wit,  on  [^c]  obliged  to  despatch  the 
■aid  ship  or  vessel  on  her  said  intended  voyage  with  a  much  less  cargo  ot 
quantity  of  goods,  to  wit,  —^  tons  weight  of  goods  leas  than  the  said  ah^ 
or  vessel  was  capable  of  receiving  and  containing,  and  the  defendant  migbt 
and  ought  to  have  procured  for  the  same  on  freight  as  aforesaid,  before  the 
said  ship  sailed  as  aforesaid ;  and  thereby  the  plaintiff,  so  being  the  owner 
of  the  said  ship  or  vessel,  bath  lost  and  been  deprived  of  divers  great  gains 
and  profits  which  would  otherwise  have  accrued  to  him,  amounting  in  the 

whole  to  a  large  sum  of  money,  to  wit,  £ ,  and  was  and  is  by  meaiii  of 

the  premises  otherwise  greatly  injured  and  damnified,  to  the  damage,  &c. 


10.  Second  Count  for  not  property  Stowing  the  Cargo. 
And  whereas  also  heretofore,  to  wit,  on  [>^c.]  in  consideration  that  the 
plaintiff  had  then  retained  and  employed  the  defendant  at  his  request  to 
superintend  and  direct  the  loading  and  stowing  of  the  cargo  of  a  certain 
other  ship  or  vessel  of  the  said  plaintiff,  bound  on  a  certain  voyage,  ia 
and  on  board  the  said  ship  or  vessel,  for  reward  to  the  defendant,  he,  the 
defendant,  then  promised  the  plaintiff  to  use  due  care  and  attention,  skill 
and  diligence  in  and  about  the  loading  and  stowing  the  cargo  of  the  said 
last-mentioned  ship  on  board  the  same;  and  although  the  defendant  then 
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weight  of  goods  which  he  otherwise  might  and  would  have  taken  on  freight 
in  the  said  last-mentioned  ship  or  vessel;  and  the  plaintiff,  so  being  the 
owner  of  the  said  last-mentioned  ship  or  vessel,  thereby  lost  and  was  de- 
prived of  the  gains  and  profits  which  would  have  otherwise  arisen  to  him 
fitmi  having  a  full  cargo  in  and  on  board  of  the  said  last-mentioned  ship  or 

venel,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  £ , 

and  was  and  is  by  means  of  the  said  last-mentioned  premises  otherwise 
greatly  injured  and  damnified,  to  the  plaintifiTs  damage  of  £  ,  and  there- 
6m  he  brings  his  suit,  &c. 


11.  Affainst  a  Shipping  Broker j  the  Proprietor  of  a  Shipping^Office, 
far  not  forwarding  Plaintiff's  Goods  by  a  Vessel  proceeding 
abroad. 

Cammeneementf  ante,  5.]  For  that  whereas  the  said  defendant,  before 
and  at  the  time  of  the  making  of  his  promise  hereinafter  mentioned, 
was  a  shipping  broker  and  agent,  and  was  the  proprietor  of  and  kept 
an  oflSce  for  the  reception  of  goods  intended  to  be  forwarded  and  sent 
from  a  certain  place,  to  wit,  the  port  of  London,  to  a  certain  country, 
to  wit,  France,  by  a  vessel  proceeding  from  the  port  of  London  to  France, 
and  for  keeping  such  goods  until  the  same  should  be  delivered  by  the 
defendant,  within  a  reasonable  time  then  following,  to  the  master  or  crew 
of  such  vessel,  to  be  shipped  on  board  such  vessel  for  the  purpose  of 
the  same  being  forwarded  and  conveyed  thereby  as  aforesaid,  for  reward 
to  the  defendant  in  that  behalf;  and  thereupon  heretofore,  to  wit,  on 
[^.]  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  cause  to  be  delivered  to  the  defendant,  at  his  said  office,  certain 

goods,  to  wit,  [^-c]  of  great  value,  to  wit,  of  the  value  of  £ ,  to  be  by 

the  said  defendant  kept  in  the  said  office  until  the  same  should  be  delivered 
by  him,  within  a  reasonable  time  then  following,  to  the  master  or  crew  of  a 
ship  or  vessel  about  to  proceed  from  the  port  of  London  aforesaid  to  Francei 
Cor  the  purpose  of  the  same  being  therein  carried  and  conveyed  from  the 
port  of  London  to  France,  for  reward  to  the  defendant  in  that  behalf,  the 
defendant  then  promised  the  plaintiff*  that  he,  the  defendant,  would,  within  a 
reasonable  time  next  after  the  receipt  of  the  said  goods  as  aforesaid,  deliver 
die  same  to  the  master  or  crew  of  such  vessel  for  the  purpose  aforesaid ; 
wd  although  the  defendant  then  received  the  said  goods,  and  such  ship  or 
vessel  did,  within  a  reasonable  time  then  following,  proceed  from  the  said 
port  of  London  to  France^  and  the  said  defendant  could  and  might  and  ought 
to  have  delivered  the  said  goods  to  the  master  or  crew  of  such  ship  or  vessel 
fer  the  purpose  aforesaid,  and  such  reasonable  time  hath  elapsed,  yet  the 
aiid  defendant,  not  regarding  his  said  promise,  did  not  nor  would,  within 
such  reasonable  time,  deliver  or  cause  to  be  delivered,  the  said  goods  to  the 
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muter  or  crew  of  tnch  ihip  or  vessel  for  tbe  purpose  cfbreaaid  or  otberwisei 
■od  wrmigfullj  and  carelessly  kept  mnd  detained  tbe  sune  ia  his  uid  offiea 
fin  m  long  and  UDreuoojible  time,  to  wit,  two  months,  and  by  reason  of  tbe 
pmnises  the  said  goods,  being  of  the  valoe  aforesaid,  were  not  carried  in  or 
by  the  said  ship  or  reise),  and  perished,  and  became  and  were  of  no  tise  or 
value,  aod  the  said  plaintiff  thereby  lost  divers  gains  and  profits  which  other- 
wise might  aod  would  have  accrued  to  him  from  the  sale  thereof,  and  wu 

sod  ii  otherwise  damnified,  to  tbe  damage  of  tlie  plaintiff  of  £ ,  and 

therefore  he  brings  his  suit,  &c. 


13.  ^^stHff  tkt  Payee  of  a  Bill  of  Exchange  for  not  takitif  it  i^ 

with  Monej/  fumithed  to  Aim  by  the  Plaintiff,  whereby  the  PZntit- 

tiff  was  sued  on  the  Bill. 

Commencement,  ante,  £.]  For  that  whereas  heretofore,  to  wit,  on  [4*-l> 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendanti  had 
then  delivered  to  him  a  certain  sum  of  money,  to  wit,  the  sum  of  £——, 
of  the  plaintiff,  for  the  purpose  of  taking  up  and  discharging  a  certain 
bill  of  exchange  in  writing,  bearing  date  [^c],  and  made  and  drawn  by 
tbe  plaintiff  upon  and  accepted  by  one  J.  W.,  whereby  the  plaintiff  re- 
quired tbe  said  J,  W.  to  pay,  two  months  after  (he  dale  thereof,  to  Um 
said  defendant  or  order,  the  sum  of  £—^,  value  received,  and  whidt 
•aid  bill  of  exchange  had  been  and  was  indorsed  by  the  defendant,  be 
tbe  aaid  defendant  then  pnHnised  the  plaintiff  to  take  up  and  discharge 

the  swd  bill  of  exchange,  the  said  sum  of  £ ,  so  delivered  to  the  d»* 

fendant,  being  sufficient  for  that  purpose,  when  the  same  bill  ahouM  becooM 
due  and  payable)  and  although  the  said  bill  of  exchange  afterwards,  to 


DECLARATIONS  IN  ASSUMPSIT :— AGENTS.  59 


13.  Against  a  Bill-Broker  for  not  discounting  a  Bill  intrusted  to 

Aim,  or  returning  it.  (m) 

Commencement,  ante^  5. J  For  that  whereas  before  and  at  the  time  of 
the  making  of  the  promise  by  the  defendant  next  mentioned,  the  plaintiff* 
was  possessed  of  a  certain  bill  of  exchange  bearing  date,  to  wit,  on  [<^c.], 
and  then  drawn  by  one  E.  F.  upon  one  G.  H.,  and  whereby  the  said 
E.  P.  requested  the  said  G.  H.  to  pay  to  the  said  E.  F.  or  order,  two 

months  after  the  date  thereof,  the  sum  of  £ ,  and  which  bill  the  said 

B,  F.  then  indorsed  to  the  plaintiff*,  and  thereupon  heretofore,  to  wit,  on 
[4*0.]  in  consideration  that  the  plaintiff*,  at  the  request  of  the  defendant, 
would  retain  and  employ  him  to  get  t^  said  bill  discounted  for  the  plain- 
tiff* for  reward  to  the  defendant  in  that  behalf,  and  would  deliver  to 
him  the  said  bill  for  that  purpose,  he,  the  defendant,  promised  the  plain- 
tiff* to  endeavour  to  get  the  said  bill  discounted  for  the  plaintiff*,  and  to 
render  to  him  an  account  of  the  said  bill,  and  the  proceeds  thereof,  on 
request,  and  that  in  case  he,  the  defendant,  should  not  succeed  in  getting 
the  said  bill  discounted,  he,  the  defendant,  would  return  the  same  to  the 
plaintiff* on  request;  and  the  plaintiff*  avers  that  he  did  afterwards,  to  wit| 
on  the  day  and  year  last  aforesaid,  retain  and  employ  the  defendant  ana 
deliver  the  said  bill  to  the  defendant,  who  then  received  the  same  from  the 
plaintiflT  for  the  purpose  and  upon  the  terms  aforesaid ;  yet  the  defendant 
disregarded  his  said  promise  in  this,  to  wit,  that  he  hath  not  rendered  to  the 
ptaintiff'any  account  of  the  said  bill  or  of  the  proceeds  thereof,  or  retUrned 
die  said  bill  to  the  plaintiff*,  although  he  was  afterwards,  to  wit,  on  [^c], 
requested  by  the  plaintiff*  so  to  do,  and  a  reasonable  time  for  so  doing  hath 
elapsed*  [If  the  defendant  has  received  any  money  on  account  of  the  bill,  add 
a  count  for  money  had  and  received;  see  1  M.  &  P.  ^38.  Add  account  stated 
end  breach f  as  ante,  48,  Form  2, 

\4i  Against  a  distraining  Broker  for  negligence  in  keeping  and 

selling  the  Chods  distrained. 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of 
the  making  of  the  promise  next  mentioned,  one  E.  F.  was  tenant  to  th^ 
plaintiff*  of  a  certain  messuage  and  premises,  at  and  under  a  certain  rent 
to  bfe  therefore  paid   to  the  plaintiff*  in   that  behalf,  whereof  a  certain 

sum,  to  wit,  £ ,  was  then  due  and  in  arrear  from  the  said  E.  F.  to  the 

plaintiff*,  and  certain  goods,  more  than  sufficient  to  satisfy  the  i^aid  arrears 
of  rent,  were  then  on  the  said  premises,  and  were  then  liable  to  be  taken 


(m)  Ste  a  form,  MulUtt  v.  Hutchmn,  7      been  fnwen  to  bim,  which  he  has  violated ; 
b.  &  C.  680.    A  broker,  io  such  case,  is      tee  t  &  8  Geo*  4,  c.  39,  i*  49. 
(Brimiaally  liaMe  if  dimfcul  ni  wiHiog  iMHre 
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as  a  distreM  for  the  said  arrears;  and  thereupon  heretofore,  to  wit,  on 
[4v.]  in  consideration  that  the  plaintifi',  at  the  request  of  the  defendsnt, 
bad  retained  and  authorized  him,  as  a  distraining  broker,  to  seise  and 
take  the  said  goods  as  a  distress  for  the  said  rent,  and  to  proceed  theiv 
upon  according  to  law,  and  to  sell  the  said  goods  under  the  said  distress, 
if  the  said  E.  P.  should  not  replevy  the  said  goods  or  satisfy  the  said 
arrears  of  rent  and  the  costs  of  the  said  distress  in  due  course  of  law, 
for  reward  to  him  in  that  behalf,  the  defendant  then  promised  the  plaintiff 
that  he,  as  such  distraining  broker  as  aforesaid,  would,  with  due  care  and 
diligence,  seize  and  lake  the  said  goods  as  a  distress  for  the  said  rent, 
and  would  take  due  and  proper  care  of  the  same  whilst  they  continued  in 
his  charge  and  possession  ns  such  broker  as  aforesaid,  so  that  the  same 
mi^t  be  appraised  and  sold  in  ordei*to  satisfy  tlie  said  arrears  of  rent  and 
the  costs  of  such  distress,  in  case  they  sliould  not  be  replevied  by  the  said 
E.  F.,  or  in  case  the  said  E.  F.  should  not  in  due  course  of  law  satisfy  the 
said  arrears  and  the  costs  of  the  said  distress,  10  nit,  within  five  days,  and 
that  in  such  case  the  defendant  would  take  due  and  proper  care  in  selling 
Jtnd  diposing  of  the  said  goods  after  the  expiration  of  llie  said  five  days ; 
and  the  plaintiff  avers,  that  although  the  defendant  did  then  seize  and  take 
tbe  said  goods  u|>on  the  said  premises  as  such  distress  for  the  said  arrears  of 
rent,  the  same  remaining  unpaid,  yet  he  disregarded  his  promise  in  this,  to 
wit,  that  he  did  not  take  due  and  proper  care  of  the  same  whilst  they  con- 
tinued in  liis  possession  as  such  broker  as  aforesaid  ;  and  by  reason  thereof 
a  great  part,  to  wit,  half  of  the  said  goods  were  during  that  time,  to  wit,  on 
the  day  and  year  aforesaid,  wrongfully  removed,  taken  and  eloigned  from 
the  said  premises,  and  from  the  defendant's  custody,  by  the  said  E.  F.  and 
Others  in  collusion  with  him,  without  satisfying  the  said  rent  or  re{4evyiD{{ 
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in  consideration  that  the  plaintiff,  at  the  defendant's  request,  would  agree 
to  purchase  from  one  E.  F.,  through  the  agency  of  the  defendant,  the  de- 
fendant then  representing  to  the  plaintiff  that  he  the  defendant  was  the 
agent  of  the  said  E.  F.  in  that  behalf,  certain  goods,  to  wit  [<^c.]  at  a 
certain  price,  to  wit  [^-c.  stating  the  terms  of  contract^']  the  defendant  then 
promised  the  plaintiff  that  he  had  full  and  competent  power  and  authority 
from  the  said  E.  F.  to  sell  and  dispose  of  the  said  goods  to  the  plaintiff 
on  the  said  terms;  and  the  plaintiff  ayers,  that  he,  confiding  in  the  de- 
fendant's promise,  did  then  agree,  through  the  defendant's  agency,  to  buy 
the  said  goods  of  the  said  £.  F.  on  the  terms  aforesaid,  and  was  always 
ready  and  willing  to  accept  and  pay  for  the  same  on  the  terms  aforesaid, 
and  then  requested  the  said  £.  F.  to  deliver  to  him,  the  plaintiff,  the  said 
goods  upon  the  said  terms,  yet  the  defendant  disregarded  his  promise^ 
and  deceived  the  plaintiff  in  this,  to  wit,  that  the  defendant  had  not,  at 
the  time  of  his  said  undertaking,  or  afterwards,  power  or  authority  from 
the  said  E.  F.  to  sell  the  said  goods  to  the  plaintiff  on^  the  said  terms, 
whereby  the  said  agreement  became  and  was  void,  and  by  reason  thereof 
and  of  the  said  E.  F.'s  refusal  to  deliver  the  said  goods  to  the  plaintiff  on 
the  terms  aforesaid,  the  plaintiff  hath  been  deprived  of  the  advantages  that 
would  otherwise  have  accrued  to  him  from  the  completion  of  the  said  agree- 
menL  [_Siate  any  other  special  damage  that  may  have  accrued  to  plaintiffs  and 
conclude]  to  the  damage,  &c« 

16.  Against  a  del  credere  Ageiit,  on  his  Guarantee,  (o) 

Commencement^  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [4*^*] 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
retain  and  employ  him,  for  commission  and  reward  to  him  in  that  behalf, 
to  sell  and  dispose  of  certain  goods,  to  wit,  [4*^.]  of  the  plaintiff,  of  great 

value,  to  wit,  £ ,  for  the  plaintiff,  he  the  defendant  then  promised 

the  plaintiff  to  endeavour  to  sell  and  dispose  of  the  said  goods  for  the 
plaintiff,  and  to  be  responsible  to  him  for  the  price  of  the  same  when 
the  same  shall  become  due  on  such  sale  thereof  as  aforesaid;  and  the 
plaintiff  avers,  that  he  did  then  retain  and  employ  the  defendant  upon 
die  said  terms  to  sell  and  dispose  of  the  said  goods  for  the  plaintiff,  and 
the  defendant  then  sold  and  disposed  of  the  said  goods  for  the  plaintiff 

[to  wit,  to   one  E.  F.]  for  a   large  sum  of  money,  to  wit,  £ ;  and 

although  the  credit  and  time  of  payment  for  the  price  of  the  said  goods 
by  the  said  E.  F.  had  elapsed  before  the  commencement  of  this  suit,  yet 
the  said  E.  F.  did  not,  although  he  was  afterwards,  to  wit,  on  [4'<^.]  re- 
quested by  the  plaintiff  so  to  do,  pay  to  him  the  said  sum  of  money, 
or  any  part  thereof;  of  all  which  the  defendant  then  had  notice;  yet  he 

(o)  See  Chit,  joa.  Contract ;  Story  oo  Agency ;  Morrit  ▼•  Clwihy,  4  M.  &  SeL  Indei^, 
f'Mcrscim,'' 
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bath  not  paid  die  Mise,  or  any  part  thereof,  to  the  pbintifiT,  altboagfa  he  waa 
tiica  requeeted  by  the  plaintiff  lo  to  doi  and  the  aame  is  still  dne  aod  in 
amar.  {^If  defendant  ha»  received  the  price,  add  a  count  /or  nuMty  had  amd 
rtceieed.    Ctmelude  nitk  account  tlated  and  breach  at  ante,  48,  Fonn  X. 


AGI5TMENT.(p) 

CommentemenI,  ^e.  at  in  Form  1 ,  ante,  46,  and  then  proceed  at  foUoigt ;] 
fbr  the  agiatraent,  feeding  and  taking  care  of  cattle  by  the  plaintiff  agiated, 
fed  and  taken  care  of  for  and  at  the  defendant's  request,  in  and  upon  cer- 
tain lands  and  preniises  of  the  plaintiff,  and  for  [account  ttated,  and  breach, 
at  M(B,  48. 

APOTHECARIES. 

By  a  Surgeon  and  Apothecary  for  his  Bill,  (y) 
Commencement  at  in  Form  I,  ante,  46,  and  then  proceed:"}  For  the 
work  and  labour,  care  and  attendance  of  the  plaintiff  by  him  done  and 
bestowed  as  a  turgeon  (r)  and  apothecary,  at  the  request  of  the  defendant, 
in  and  about  the  healing  and  curing  and  endeavouring  to  heal  and  cure 
the  defendant  and  divers  other  persons  of  divers  disorders,  sicknesBes  and 
maladies  under  which  they  respectively  languished  ;  and  also  for  divers 
medicines  and  other  necessary  things  provided,  administered,  delivered  and 
applied  on  those  occasions  for  the  defendant  and  at  his  request.  [Add  ae- 
eouBt  tlated  and  breach,  ai  ante,  16,  Form  1 . 
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imfktfmreihehmknifUy^  wm  indebted  to  the  said  E.F.  in  £— —  for  goods 
then  udd  sad  delivered  by  the  said  E.  F,  to  the  defendant  at  bis  request, 
and  fi>r  [state  any  other  debts  in  the  same  tvofi  9ee  asUe^  46,  Form  1,  asfmr  as 
ike  asterisk,  taking  care  to  write  throughout  the  fiame  of  the  bankrupt  [E.  F.] 
for  "  the  plaintiff,"  and  observe  the  notes  to  that  form  as  to  the  promise  €md 
keaekf  and  proceed  thus :]  and  the  defendant,  in  consideration  thereof,  before 
the  said  bankrupCey,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the 
Mid  E.  F.  to  pay  him  the  said  sum  of  money  on  request,  (t)  [if  it  is  probable 
Ikai  a  fircmue  to  the  assignees  can  be  prooed,  here  insert  the  next  form  as  a 
sssmi  eosmiyiu)  if  not,  proceed  thus :]  And  whereas  also*  the  defendant,  after 
the  said  E*  P.  became  a  bankrupt,  to  wit,  on  [^-c.  any  day  after  fiat  and 
hsfisre  daelaratum]  was  indebtedf  to  the  plaintiffs,  as  assignees  as  aforesaid, 
ia  ^— —  for  money  then  found  to  be  due  from  the  defendant  to  the  plain- 
dft,  as  aasignees  as  aforesaid,  on  an  aeeount  then  stated  between  the  de- 
fendant and  the  platotiffs,  as  assignees  as  aforesaid :  and  the  defendant,  in 
MBsideratioo  of  the  last-mentioned  premises,  then  promised  the  plaintiflb,  as 
ssngneea  as  aforesaid,  to  pay  them  the  last -mentioned  sum  of  money  on 
isquast^'f^  yet  the  defendant  hath  not  paid  the  said  several  monies,  or  any 
sf  tbem,  or  any  part  thereof,  either  to  the  said  E.  F.  before  his  bankruptcy, 
sr  to  the  plaintiffs,  (x)  assignees  as  aforesaid,  or  either  of  them,  since  the 
said  bankruptcy,  to  the  damage  of  the  plaintiffs,  as  assignees  as  aforesaid,  of 
£ ,  and  therefore  they  bring  their  suit,  &c. 


2.  Second  Count,  laying  the  promise  entirely  to  the  Assignees.iy) 

And  whereas  also,  the  defendant  being  so  indebted  as  in  the  last  count 
■antioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and  un- 
paid, in  consideration  thereof,  afterwards,  and  afler  the  said  bankruptcy,  to 
wit,  on  [4^.  any  day  after  fiat  and  before  declaration,']  promised  the 
plaintiffs,  as  {z)  assignees  as  aforesaid,  to  pay  them  the  said  moneys  (a)  on 


■^•^ 


(i)  Hbs  above  cooat  may  be  joined  with 
boia  or  cither  of  the  forms,  2,3.  An  assignee 
ttaaotjob  with  ike  above  a  coaot  for  a  debt 
dee  to  bim  in  his  iodividoal  or  private  ca- 
neilj ;  Hichaidum  v.  Griffin,  5  M.  &  Selw. 

(•)  It  is  a  rule  io  actions  by  executors, 

lirtwHiitnn.  Mtignees  of  bankrupts,  &c. 

te  a  proBuae  after  the  death  of  the  testator 

m  iaieitau,  or  after  the  bankruptcy,  cannot 

Wneelved  id  evideiiee  anleia  there  be  a  count 

^upftg  HKh  a  promise  to  have  been  made  to 

Iha  ptasntHf  in  bis  repfcaentative  capacity ; 

SsrtU  V.  Whu,  3  East,  409 ;  PowU^  v.  New- 

tM,  6  Tannt.  469:   Hitknmn  v.    Walker, 

WiUes,B.27  ;  Pittam  ?.  Fortter,  1  B.  &  C. 


248.  It  ia  often  highly  importont  io  piovs  a 
promise  or  admission,  or  part  payment  to  the 
plaintiff  in  such  capacity,  to  obviate  the  eifect 
of  the  Statute  of  Limitations,  &c.;  1  Chit. 
PI.  7lh  ed.  373. 

(ir)  Need  not  state  here  as  assignees  ;  Cd^ 
belt  V.  Cochrane,  B  Biog.  17  ;  1  M.  Ac  Sc.  55  j 
8.C. 

(y)  When  proper  to  insert  this  count,  ante, 
note  (tt). 

(s)  The  word  at  seems  to  be  here  essential 
to  show  that  the  plaintiffs  are  claiming  in 
their  representative  character;  Ferguum  v. 
Mitchell,  2  C.  M.  &  Ros.  687. 

(a)  Seeantf,  48,  D.^t>. 
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request,  And  whereaa  also,  [conclude  at  in  the  last  form  from  the  •,  tniest 
the  next  form  be  interled  at  a  third  count,  i»  mhkh  cate  proceed  from  tke 
oiteruk  in  the  next  form  to  the  end. 


3.  By  Aiugneet  on  causes  of  action  arising  after  the  Bankruptcy,  (i) 
Commeneement  at  before.']  For  thai  whereas  *  the  defendant,  after  tbe  said 
E.  F.  became  a  bankrupt,  to  wit,  on  [^c.  any  day  after  Jiat  and  before  deda- 
ralion,']  was  indebted  to  tlie  plaintifTR,  as  assignees  as  aforesaid,  in  £■■  - 
for  goods  tben  sold  and  delivered  by  the  plaintiffs,  as  assignees  as  aforesaid, 
to  the  defendant  at  his  request ;  and  for  money  then  paid  by  tbe  plaitttiflft, 
as  assignees  as  aforesaid,  for  the  use  of  tlie  defendant  at  his  request ;  and 
for  money  tben  received  by  the  defendant  for  the  use  of  tbe  plaintiBs,  aa 
assignees  as  aforesaid ;  and  far  money  then  found  to  be  due  from  tlie  de- 
fendant to  the  plaintiffs,  as  assignees  as  aforesaid,  upon  an  account  then 
stated  between  the  defendant  and  the  plaintiffs,  as  assignees  as  aforesaid ; 
and  tbe  defendant,  in  consideration  of  tlie  premitcs  (c)  then  promised  the 
plaindfTs,  as  assignees  as  aforesaid,  to  pay  them  the  said  money*  (a)  on 
request,  yet  the  defendant  hath  not  paid  the  said  several  moneys  or  any  part 
thereof,  (d)  to  the  damage  of  the  plaintiff,  as  assit>nees  as  aforesaid,  of 
£ ,  and  therefore  they  bring  their  suit.  Sic. 


By  the  Assignees  of  a  Bankrupt  and  the  solvent  Partner  oftlte 

Bankrupt. 

Commencement  at  ante,  IS,  Form  6,  and  tee  the  notet  thereon,  and  Lewis 

V.  Edwards,  7  iM.  &  W.  300.]      For  that  whereas  the  defendant  heretofore 
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aud  bankruptcy,  or  to  the  said  A.  B.  and  C.  D.,  assignees  as  aforesaid,  or 
either  of  them,  since  the  said  £•  F.  became  a  bankrupt,  [^/f  necessary ^  add 
a  count  on  a  promise  to  A,  B,  and  the  other  plaintiff  as  assignee,  after  the 
bankruptcy.     Conclude  as  ante,  8,  Form  12. 


5.  JBjf  the  Asriffnees  of  a  Bankrupt  for  not  giving  an  Acceptance  for 

Goods  sold  by  the  Bankrupt  before  the  Bankruptcy. 
Groom  v.  West,  8  A.  &  E.  758. 

6.  By  Assignees  on  a  Contract  partly  executed  by  the  Bankrupt  to 

deliver  Linseed  at  Odessa  on  special  Terms. 
Gibson  v.  tarruthers,  8  M.  &  W.  321. 

7.  For  not  delivering  Railway  Shares  to  Assignees^  the  Defendant 

having  contracted  to  sell  them  to  the  Bankrupt. 
Lawrence  v.  Knowles,  5  B.  N.  C.  400. 

8.  Against  Assignees  on  a  Contract  made  by  the  Bankrupt^  and 

adopted  by  them  after  the  Bankruptcy. 
TwemUno  v.  Askey,  6  Dowl.  597. 


BY  THE  ASSIGNEES  OF  AN  INSOLVENT  DEBTOR. 


1.  On  Causes  of  Action  which  accrued  to  the  Insolvent,  with  a  promise 
to  him,  and  Account  stated  with  the  Assignees. 
Ccmmencement  as  ante,  11,  Form  7  ;  and  see  notes  thereon,  (g)]  For  that 
whereas  heretofore  and  before  the  estate  and  effects  of  the  said  E.  F.  became 
ot  were  vested  (A)  in  the  plaintiffs,  as  such  assignees  as  aforesaid,  by  order 
in  that  behalf  made  by  the  Court  for  the  relief  of  insolvent  debtors  in  Eng- 
land, according  to  the  form  of  the  statutes  in  that  case  made  and  provided, 
to  wit,  OD  [^c]  the  defendant  was  indebted  to  the  said  E.  F.  in  the  sum 

of  ;C for  goods  then  sold  and  delivered  by  the  said  E.  F.   to  the 

defendant  at  his  request,  and  for  [<^c.  here  state  any  other  debts  in  the  same 
wey  as  ante,  46,  Form  1,  as  far  as  the  asterisk,  taking  care  to  write  the 
mm  of  the  insolvent  E.  F.^br  '*  the  plaintiff.*'  Observe  the  notes  to  that  form 
utothepronase  and  breach,  and  proceed  thus  i"]  and  the  defendant,  in  con- 
aderation  of  the  premises,  afterwards,  and  before  the  estate  and  effects  of 
tke  said  E.  F.  became  vested  as  aforesaid  in  the  plaintiffs,  as  such  assignees 

Or)  See  CbtU  jud.  Contr.  Ind.  in  we,;      6  &  6  Vict.  c.  116,  8.7  ;  Ford  v.  Dohbt,  5 
^trf^n  V.  Miteheli,  2  C.  M.  &  R.  6B8.  M.  &  G.  309  ;  7  &  8  Vict.  c.  96,  s.  4. 

(I)  See  1  &  2  Vict. c.  no,  St. 37  and  45; 

F 
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At  afbreuid,  to  nit,  on  the  day  and  year  last  aforeaaid,  pramlsed  the  Mid 
E.  F.  to  pay  him  the  aaid  sum  of  money  od  request ;  [if  it  u  probable  that 
apromiu  to  the  auigneei  can  be  proeed,  here  iniert  the  next  form  at  a  tecond 
count  (t),  if  not,  proceed  thut.'\  And  whereaB*  also  the  derendant,  sfler  the 
estate  and  effects  of  the  said  £.  P.  became  and  vrere  vested  in  the  plaintiK, 
as  assignees  as  aforesaid,  to  wit,  on  {S^c.  any  day  after  veiling  order,  and 
before  declaration,']  was  indebted  [^c.  <m  tn  the  form  p.  68,  frotn  the -f  to 
the-\f,  the  breach  mill  then  be  at  follotut,']  yet  the  defendatit  hath  not  yet 
paid  the  said  several  moneys,  or  any  part  thereof,  either  to  the  said  E.  F. 
before  his  said  estate  and. effects  were  vested  as  aforesaid  in  the  plaintifTs,  or 
to  the  plaintifla,  assignees  as  aforesaid,  since  the  said  estate  and  efActs  of 
the  said  E.  F.  became  vested  In  the  plaintiffs  as  aforesaid,  and  the  said  moneys 
are  now  wholly  in  Brrea^,  to  the  damage  of  the  plaintifla,  as  assignees  aa 
aforesaid,  of  JE ,  and  therefore  they  bring  their  suit,  &c. 

2.  Secemd  count,  laying  the  Promise  entirely  to  the  Assignees,  {k) 
And  whereas  also  the  defendant,  being  so  indebted  as  in  the  last  count 
mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and 
unpaid,  afterwards,  and  aller  the  estate  and  effects  of  the  said  E.  F.  became 
and  were  vested  in  the  plaintiffs  as  assignees  as  aforesaid,  to  wii,  on  [^., 
any  day  afler  veiling  order  and  before  declaTationl  promised  the  plaintifTs, 
as  assignees  as  aforesaid,  to  pay  them  the  said  moneys  on  request.  And 
whereas  also  [conctade  at  in  the  last  form  from  the  *,  unlets  ihe  next  form  be 
mserted  at  a  third  count,  in  which  cote  proceed  from  the  *  in  the  next  form  to 
the  end. 


By  the  Assignees  of  an  Insolvent  Debtor,  on  a  cause  of  action 
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Mid  :  And  tbe  defendant,  in  consideration  of  the  premises,  (m)  afterwards,  to 
witt  on  the  day  and  year  last  aforesaid,  promised  the  plaintiffs,  as  assignees 
M  aforesaid,  to  pay  them  the  said  moneys  on  request ;  (n)  yet  the  defendant 
kth  not  paid  the  said  teTeral  moneys,  or  any  part  thereof,  to  the  damage 

of  the  plaintifis,  at  assignees  as  aforesaid,  of  £ ,  and  therefore  they  bring 

their  suit,  &c. 

BY  AND  AGAINST  ATTORNEYS. 

On.  An  attorney  may  maintain  assumpsit  or  debt  for  tbe  recovery  of  bis  bill  of  costs. 
Tbe  common  count  for  work  as  ante^  46,  would  "suffice.  But  it  is  usual  to 
slate  tbe  plsintiff's  capacity  of  attorney,  and  that  he  did  the  work  in  that  cha- 
racter. See  the  law  on  this  subject,  Tidd,  9th  ed.  325  to  335  ;  Chit  jun.  Contr. 
Index,  in  voc. ;  and  the  notes  to  the  pleas  in  actions  by  and  against  attorneys, 
90ti.  Tbe  old  doctrine  that  an  attorney  is  bound  to  continue  a  suit  which  he 
nas  been  retained  to  prosecute  or  defend  until  its  termination,  although  his 
client  refuse  to  supply  the  necessary  pecuniary  means,  is  over-ruled ;  and  upon 
reaaonable  notice,  and  demand  and  refusal  of  the  necessary  funds,  the  attorney 
may  decline  further  proceedings,  and  recover  bis  bill  to  the  extent  to  which  he 
has,  at  tbe  time  of  abandonment,  conducted  or  defended  the  action,  although 
socfa  action  be  unfinished ;  Vantandau  v  Brown,  9  Bing.  402 ;  2  M .  &  Sc.  543, 
&  C. ;  IVadsworih  v.  Manhall^  2  C.  &  J.  665  ;  Rowton  v.  Earie,  M.  &  Mai. 
538 ;  Hobjf  v.  Built,  3  B.  &  AdL  350.  But  in  such  case  it  lies  on  the  attorney 
to  show  satisfactorily  why  he  has  abandoned  the  cause;  NicholU  v.  WUwn,  11 
M.  &  W.  106.  In  general,  however,  an  attorney's  contract,  on  being  employed 
in  a  suit,  is  that  be  will  complete  it;  and  the  Statute  of  Limitations  runs  against 
bb  bin  of  costs  only  firom  the  time  the  suit  is  ended ;  Harrit  and  another  v. 
Of6oara,  2  C.  &  M.  629;  Rothery  v.  Munninsi,  1  B.  &  Ad.  17.  An  attorney 
cannot  recover,  if  his  clerk  alone  conducted  the  business,  and  his  clerk  resided 
and  canned  on  business  at  a  distance  from  the  attorney,  and  the  clerk  had  the 
entire  saperintendence  of  the  business,  and  the  attorney  had  not  the  means  of 
exercising  his  judgment  in  the  matter;  Uopkimonv.  Smithy  1  Bing.  13.  An 
attorney  is  bound  by  his  agreement  to  charge  only  money  out  of  pocket,  although 
be  was  misled  by  nis  client's  statement  as  to  his  right  of  action ;  Thxtmilet  v. 
Mackerton,  3  C.  &  P.  341 ;  Moo.  &  M.  199,  5.  C.  And  he  cannot  recover 
even  for  money  paid,  if  he  has  agreed  to  do  the  work  on  the  terms  of  no  cure 
no  pay;  Taylor  v,  TennarUt  Q.  B.  Feb.  12, 1846.  The  master  may  tax  his 
diarges,  though  it  was  agreed  be  should  be  paid  at  a  fixed  rate ;  Drax  v. 
Srroo^  2  B.  &  Ad.  581.  He  may  recover  his  bill  for  issuing  a  fiat  in  bank- 
ruptcy, against  a  person  who  employed  him  so  to  do,  but  was  not  petitioning 
creditor,  although  no  assets  are  received,  &c.;  P acock  v.  Ruutn,  M.  &  Maf. 
V7.  If  bis  client  sue  in  form6  pauperU,  he  can  only  recover  money  out  of 
pocket;  Fhilipt  v.  Baker,  1  C.  &  P.  533.  When  he  may  sue  two  persons 
jointly,  if  empkgred  by  them,  though  they  were  separately  interested.  He/lings 
T.  Gregory  and  another,  1  C.  &  P.  627.  When  a  firm  of  attorneys  may  sue, 
akbougb  only  one  of  the  partners  was  admitted  in  the  Court  in  which  the  busi- 
ness was  performed,  Arden  r.  Tucker,  4  B.  &  Ad.  815  ;  Hill  v.  Sidney,  7  A. 
ft  £.  956.  Employment  by  a  corporation ;  Arnold  v.  Mayor  of  Poole,  4 
M.  &  G.  860.  An  attorney  employed  generally  has  no  power  to  tue — merely 
to  defend ;  Wright  v.  Cattle,  3  Mer.  12. 


1.  By  an  Attorney  for  his  Bill  of  Costs  for  prosecuting  or  defending 

SmtSf  or  for  Conveyancing^  or  otherwise. 
Cemmemeement,  ^c.  as  in  the  form  ante,  46,  and  then  proceed:"]  for  the 
work  and  labour,  care,  diligence,  journeys,  and  attendances  of  the  plain- 
by  bim  done,  performed,  and  bestowed,  *  as  the  attorney  and  solicitor 

(«}  8es  mmtt,  64,  note  («)•  (a)  See  anU,  63,  note  (a). 
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of  and  far  the  defendant,  (/)  and  at  hia  request,  and  for  fees  dui 
right  payable  to  the  plaintiET  in  respect  thereof,  and  for  material*  I 
neceaaary  things  by  the  plaintiff  provided  in  and  about  the  aaid  w 
labour  for  tbe  defendant,  and  at  his  request,  and  for  money  paid  [ 
moHejf  paid,  accoutU  ilaied,  and  breach,  at  ante,  48,  Form  1, 

2.  General  Count  agaimt  an  Attorney  for  negligence  in  con' 

an  action  at  the  Plaintiff's  suit  against  a  third  person,  (i 

Commencement  at  ante,  S  ;  we  ante,  12,  Form  9.]     For  that  where; 

tofare,  to  wit,  on  [^c]  in  coniideration  that  the  plaintiff,  at  the  requei 

defendant,  had  then  retained  and  employed  him  as  an  attorney  of 

Court  [or  "of  the  Court  of' "]  to  prosecute  and  conduct  a  certai 

in  the  same  Court  by  and  at  the  suit  of  the  plaintiff  against  one  S.  S. 
recovery  of  a  certain  large  sum  of  money  which  the  plaintiff  claimi 
be  due  to  him  from  the  said  S.  S.  for  fees  and  reward  to  the  defei 
that  behalf,  he  the  said  defendant  then  promised  the  plaintiff  to  use 
proper  care,  skill  and  diligence  in  and  about  the  bringing,  prosecut 
conducting  the  said  action ;  nevertheless  the  said  defendant  disrega: 
said  promise  in  this,  that  he  did  not  use  due  or  proper  care,  skill, 
gence  in  and  about  the  [bringing,']  prosecuting  nr  conducting  I 
action,  (p)  and  on  the  contrary  thereof,  the  said  defendant,  as  such  a 
then  [hrought,}  prosecuted  and  conducted  the  said  action  in  so  i 
irregular,  unskilful  and  improper  a  manner,  contrary  to  his  duty 
attorney  as  last  aforesaid,  that  by  reason  thereof  the  proceeding) 
defendant  in  tbe  said  action,  as  such  attorney  as  aforesaid,  aftemards 


(I)  If  the  busings  were  dune  on  Mind-       &  Ad.  424 ;   Fr^Ni.^.,^  v.  CJt.  S 
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00  [^'c]  became  and  were  futile  and  unavailing,  and  the  plaintiff  did  not 
succeed,  and  was  defeated  therein,  and  was  forced  to  suffer  himself  to  be 
and  was  nonsuited  therein  [according  to  the  facts,"]  and  the  said  plaintiff 
thereby  wholly  lost  the  means  of  recovering  the  money  by  him  claimed  and 
sought  to  be  recovered  as  aforesaid,  and  is  not  likely  ever  to  obtain  tlie 
same  ;  and  thereby  also  the  plaintiff  became  liable  for  and  was  subjected  to 
the  costs  and  expenses  of  the  said  S.  S.  by  him  incurred  in  defending  the 

said  action,  to  wit,  £ ,  and  was  then  obliged  to  pay  the  same  to  him  ; 

and  thereby  also  the  plaintiff  incurred  and  was  subjected  to  other  expenses, 
to  wit,  £ ,  in  prosecuting  the  said  action,  and  was  and  is  otherwise  in- 
jured, to  the  damage  of  the  said  plaintiff  of  £ ,  and  therefore  he  brings 

bis  suit,  &c. 

3.  General  Count  against  an  Attorney  for  negligence  in  defending 

a  cause  at  the  trial.  (A) 
For  that  whereas,  before  the  making  of  the  defendant's  promise  hereinafter 
next  mentioned,  an  action  was  depending  in  the  Court  of ,  at  West- 
minster, by  and  at  the  suit  of  one  B.  R.  against  the  plaintiff,  and  heretofore, 
to  wit,  on  [^c]  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 
hid  then  retained  the  defendant,  as  an  attorney  of  the  said  Court,  to  manage 
lod  conduct  the  defence  of  the  plaintiff  to  the  said  action  for  reward  to  the 
defendant,  he  the  defendant  then  promised  the  plaintiff  to  use  due  care  and 
diligence  in  managing  and  conducting  the  said  defence;  and  although  the 
said  action  was  proceeded  with,  yet  the  defendant  hath  disregarded  his  pro- 
mise, in  this,  to  wit,  that  he  did  not  nor  would  use  due  care,  skill  or  diligence 
in  managing  or  conducting  the  defence  to  the  said  action,  and  therein  failed 
tod  made  default ;  and  afterwards,  to  wit^  on  \jS^c.']  managed  and  conducted 
the  said  defence  in  so  careless,  unskilful  and  improper  a  manner,  (/)  that 
by  reason  thereof  the  said  defence  then  failed  and  was  rendered  futile,  and 
the  said  B.  R.  then  recovered  a  verdict  in  the  said  action  against  the  said 

phiatiff  for  a  large  sum,  to  wit,  £ ;  and  the  plaintiff  was  afterwards^  to 

wit,  on  [4*^-]  forced  to  pay  the  same  and  a  large  sum,  to  wit,  £ ,  for 

tbe  costs  of  the  said  B.  R.  in  prosecuting  the  said  action ;  and  thereby  also 
the  plaintiff  paid  and  became  subject  to  divers  costs  and  expenses,  to  wit, 
£— ,  in  attempting  to  defend  the  said  action  and  incidental  thereto,  to 
the  phuntiflfa  damage,  &c. 

4.  Against  an  Attorney  {employed  to  conduct  an  Action  against 
another  A  ttomey  for  negligence)  for  carelessly  omitting  to  adduce 
proper  Evidence^  tcherely  Plaintiff  was  nonsuited, 

Godefroy  v.  Dalton,  6  Ring.  4G0 ;  Hohy  v.  Buxlt,  3  B.  &  Ad.  350. 

^»i»— ^— »— .^^»^— ^— ^—  — ^■^^— ■  — -  ' 

(k)  B^  V.  Bmilt,  3  B.  &  Ad.  350 ;  Ruf         (I)  See  anU,  68,  DOtt  (p),  tad  tbt  ntit 
V.  lUJgly,  4  B.  &  Aid.  302  •,  Godrftvy  ▼.  Joy,      form, 
7  Bof .  413.    See  seit  form. 
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5.  Against  an  Attorney  for  carelessness  in  investing  Plaintiff's  Monty 

upon  an  insufficient  Annuity  Security. 

See  fonn,  &c.  WiiUhead  v.  Greethan,  2  Bing.  464 ;  and  farm  ud  caaM, 

hevM  T.  Pearman,  S  fi.  &  C.  799 ;   WUion  v.  Tucker,  3  Stoik.  R.  Ifi4 ;  Xm^ 

▼.  BmH,  4  B.  &  Ad.  484. 


6.  Against  an  Attorney  for  suffering  his  Client  to  execute  an 

Covenant  on  assigning  a  Term. 
Standard  v.  UUilhonu,  10  Bing.  491. 


7.  Against  an  Attorney  for  not  taking  proper  measures  to  ofttain  a 
Prisoner's  discharge  from  custody. 
Shitcock  V.  Panaan,  7  C.  &  P.  289. 


8.  Sy  an  £!xecutor  against  the  Executor  of  an  Attorney  for  tit 

carelessness  of  the  latter  in  the  investigation  of  the  sufficiency  (^  tit 

security  for  an  Annuity  purchased  by  the  Plaintiff's  Testator. 

Commencement  by  an  Exeaitor  against  an  Exeevior,  at  ante,  15.]   For  Aat 

whereas  before  and  at  the  time  of  the  making  of  the  promiie  of  the  wsiA 

J,  H.  hereinafler  mentioned,  certain  personi,  to  wit,.  Sir  W,  K.  [4«.]  wtem 

deairous  of  aelling  and  astigning  to  the  aaid  R.  T.  for  a  large  price  or  staa 

of  money  a  certain  annuity  to  which  they  claimed  to  be  entitled,  to  wi^  n 
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request  of  the  said  J.  H.,  would  retain  and  employ  the  said  J.  H.,  he  then 
being  an  attorney  and  solicitor,  as  the  attorney  and  solicitor  of  and  for  hini, 
the  said  R.  T.,  to  investigate  the  title  of  the  said  E.  B.  to  the  said  tenements 
for  the  residue  of  the  said  term,  and  to  ascertain  whether  he  had  sufficient 
power  and  right  to  assign  all  tlie  said  tenements  as  aforesaid,  and  whether 
the  said  proposed  assignment  to  the  said  E.  M.  H.  was  a  sufficient  security  (m) 
to  the  said  R.  T.  for  the  payment  of  the  said  annuity  so  granted  as  aforesaid, 
and  in  that  case  to  cause  to  be  prepared  and  executed,  and  to  obtain  the 
necessary  and  proper  deed  in  that  behalf  on  the  part  of  the  said  R.  T.,  for 
fees  and  reward  to  the  said  J.  H.,  he^  the  said  J.  H^  undertook  and  then 
promised  the  said  R.  T.  to  use  due  and  proper  care  in  investigating  the  title 
of  the  said  E.  B.  to  the  said  tenements  for  the  residue  of  the  said  term,  and 
in  ascertaining  whether  be  had  sufficient  power  and  right  to  assign  all  the  said 
tenements  as  aforesaid,  and  whether  the  said  proposed  assignment  to  the  said 
E.  M.  H.  was  a  sufficient  security  to  the  said  H.  T.  for  the  payment  of  the 
said  annuity ;  and  the  said  plaintiff  in  fact  saith,  that  the  said  R.  T.,  confiding 
in  the  said  promise  of  the  said  J.  H.,  did  then  retain  and  employ  him  as  such 
attorney  and  solicitor  for  the  purposes  aforesaid ;  yet  the  plaintiff  in  fact  says, 
that  the  said  J.  H.  disregarded  his  said  promise  in  this,  to  wit,  that  he  did 
not  nor  would  use  due  and  proper  care  in  investigating  the  title  of  the  said 
E.  B.  to  the  said  tenements  for  the  residue  of  the  said  term,  or  in  ascertaining 
whether  he  had  sufficient  power  and  right  to  assign  all  the  said  tenements  as 
aforesaid,  or  whether  the  said  proposed  assignment  to  the  said  E.  M.  H.  was 
a  sufficient  security  to  the  said  R.  T.  for  the  payment  of  the  said  annuity,  but 
wholly  neglected  and  refused  so  to  do,  and  then  wrongfully,  carelessly  and 
improperly  caused  the^  said  R.  T.  to  believe  and  suppose  that  the  said  E.  B. 
had  a  sufficient  title  to  the  said  tenements  for  the  residue  of  the  said  term 
and  sufficient  power  and  right  to  assign  all  the  said  tenements  as  aforesaid, 
and  that  the  said  proposed  assignment  to  the  said  E.  M.  H.  was  a  sufficient 
security  to  the  said  R.  T,  for  the  payment  of  the  said  annuity,  and  the  said 
R.  T.  under  such  supposition,  and  confiding  in  the  said  promise  of  the  said 
J.  H.y  did  afterwards,  to  wit,  on  [^c]  agree  to  purchase,  and  did  then 
aecept  and  take  an  assignment  of  the  said  annuity  fVom  the  said  Sir  W.  K., 
S,  W.  W.,  and  P.  B.,  upon  such  proposed  and  alleged  security,  and  the  said 
E.  B.  did  then  execute  a  certain  deed  purporting  that  he  thereby  assigned 
al|  the  said  tenements  to  the  said  E.  M.  H.,  as  such  trustee  as  aforesaid,  for 
secnring  tk*  payment  of  the  said  aanuity,  and  the  said  S,  T,  did  then  pay, 
as  and  for  the  price  of  the  said  annuity  and  for  the  purchase  thereof,  to  the 

said  Sir  W.  K.  [4*c.]  a  large  sum  of  money,  to  wit,  £ ,  and  the  plaintiff 

avers,  that  before  and  at  the  time  of  the  mal&ing  of  the  said  promise,  and 

(«)  This  neaos  not  suflkieDcy  of  present      mise  to  ascertain  such  value ;  Hajfn*  v.  Rhodst, 
flalM.  bat  sa£Bci«DC7  of  present  titU,  and      Q.  B.  Jan.  12, 1846. 
thatciiis  it  is  not  neoesisry  to  prove  a  pro- 
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from  thence  hitherto,  the  Baid  P.  fi.  had  not  any  title  to  or  interest  in 
large  part,  to  wit,  one-third  part  of  the  said  tenements,  and  had  not  suEBcieii 
power  and  right  to  assign  all  the  said  tenements  as  aforesaid,  nor  was  dot  i 
the  said  assignment  a  sufficient  or  any  security  for  the  payment  of  the  sai 
annuity  or  any  part  thereof,  whereby  the  said  R.  T.  in  his  hfetime,  and  tfa 
plaintiff  as  executor  as  aforesaid  since  the  death  of  the  said  R.  T.,  hav 
respectively  lost  and  been  deprived  of  all  security  for  the  payment  of  th 
said  annuity,  and  the  same  became  and  was  of  no  use  or  value  to  the  *ai< 
R.  T.  in  his  lifetime,  or  to  the  plaintiff  as  executor  as  aforesaid  since  hi 
death,  and  neither  of  thero  hath  been  able  to  enforce  or  obtain  payment  o 
the  same,  ahimugh  the  said  annuity  is  still  in  force,  and  the  plaintiff  is  wholl; 
without  security  for  the  payment  of  the  aaid  annuity,  and  there  is  now  dn 
and  owing  to  the  plaintiff,  as  executor  as  aforesaid,  for  and  on  accoun 

thereof,  a  large  sum,  to  wit,  £ ,  to  the  damage  of  the  plaintiff  aa  exe 

cutor  as  aforesaid  of  £ ,  and  therefore  he  brings  bis  suit,  &c.     [AA 

pro/irt,  at  ante,  ofUltert  testamentary,  ante,  p.  15,  Form  16. 


AUCTIONEEE  AND  APPRAISER. 

1.  By  an  Auctioneer  and  Appraiser  for  his  BilL 
Commencement  ai  ante,  5.]     For  that  whereas  the  defendant,  on  [^c.^ 

was  indebted  to  the  plaintiff  in  £ ,  for  the  work  and  labour,  care,  dill 

gence  and  attendance  of  the  plaintiff  by  him  before  then  done,  performei 
and  bestowed  as  an  auctioneer  and  appraiser,  and  otherwise,  in  and  abou 
,  the  endeavouring  to  sell,  and  in  and  about  the  selling,  by  auction  and  other 
goods  and  chatiela  for  the  defendar 


DECLARATIONS  IN  ASSUMPSIT :— AW ARDS. 


7S 


AWARDS,  (n) 


1.  Upon  an  Award  made  in  pursuance  of  a  Submission  between  the 
Parties,  where  the  time  for  making  the  Award  was  enlarged,  (n) 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreement 
liereioafter  mentioned,  certain  differences  had  arisen  and  were  depending 
between  the  plaintiff*  and  the  defendant,  (o)  ["  respecting  certain  money 
daimed  by  the  plaintiff*  to  be  due  to  him  from  the  defendant,"  or  "  certain 
unsettled  accounts  and  matters  between  them,'*]  and  thereupon  heretofore, 
to  wit,  on  [4*<^0*  ^y  ^  certain  agreement  [in  writing  (  p)  ]  then  made  by  and 
between  the  plaintiff*  and  the  defendant  for  the  finally  settling  such  differ- 
ences, it  was,  amongst  other  things,  agreed  by  and  between  the  said  plaintiff* 
and  the  defendant  mutually  and  reciprocally,  that  [set  out  the  material  parts 
of  the  agreement"]  the  said  matters  in  dispute  between  them  should  be  and 
the  same  were  thereby  referred  to  the  final  award  and  determination  of  J.R. 
and  T.  B.,  arbitrators  chosen  by  and  between  the  said  parties,  or  in  case 
they  should  disagree,  then  to  the  award  and  determination  of  such  person  as 
the  said  J.  R.  and  T.  B.  should  by  writing  under  their  hands  appoint  as  an 
umpire,  before  they  should  proceed  upon  the  said  reference,  so  as  the  said 
arbitrators  or  umpire  should  make  their  or  his  award,  or  umpirage,  in 
writingf  ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should 

require  the  same,  on  or  before  the day  of  —  then  next,  or  on  or 

before  such  other  day  as  the  said  arbitrators  or  umpire  should,  by  writing, 
from  time  to  time  appoint ;  and  it  was  thereby  agreed  that  the  costs  of  the 
said  reference  should  be  in  the  discretion  of  the  said  arbitrators  or  umpire  ;* 
and  thereupon  afterwards,  to  wit,  on  the  day  and  year  first  mentioned,  in 
consideration  of  the  premises,  and  that  the  said  plaintiff*  at  the  defendant's 
request  had  then  promised  (q)  the  defendant  to  perform  the  said  agreement 
and  the  said  award  or  umpirage  in  all  things  to  be  performed  by  the  plaintiff* 
by  virtue  thereof,  the  defendant  then  promised  the  plaintiff  to  perform  the 
same  in  all  things  to  be  by  him,  the  said  defendant,  performed  by  virtue 


(«)  See  in  general  I  Saund.  28 ;  Tidd,  9th 
•d.  819  to  845  ;  Watson  on  Awards ;  2  ChiL 
ifkch.  8th  cd.  Index,  in  voe.  Assumpsit  lies 
where  the  sabnission  is  not  undtr  Mai,  see 
ptu,  "  Debt."  It  seems  that  the  common 
tadcMtatMS  count,  see  Forms  3, 4,  infra,  would 
mffice  in  the  instance  in  the  text ;  see  Crump 
V.  Admty,  1  C  &  M.  362,  per  Bayley,  J.  But 
it  may  often  be  pmdent  to  declare  specially, 
in  order  to  narrow  the  case  in  e? ideoce  at  the 
trial,  as  non  assumpsit  to  the  common  «nd«fri- 
tmiui  oomnt  would  put  much  more  in  issue 
than  it  would  if  plemd  to  the  specisl  count. 
Anamptit  Um  on  the  sabmiition  for  revoking 


the  srbitrator*s  power.  See  the  statute  3  £c  4 
W.  4,  c.  42,  s.  39.  probibitiDg  such  revocation, 
where  the  submission  is  by  judge's  order,  or 
rule,  6lc, 

(a)  It  is  not  essentisl  to  show  the  cause  of 
dispute,  2  Sanod.  61  h,  note(l);  and  the 
award  is  binding  if  there  were  a  mutual  sub* 
mission,  though  no  good  cause  of  action  ; 
Cook  V.  SoNguti,  1  Leon.  103;  4  Leon.  31, 
S.  C. ;  Chit.  jun.  Cootr. 

(p)  Sute  *'  in  writing,"  if  the  fact;  but  a 
verbal  submission  suffices. 

(9)  These  mutual  promises  are  implied 
from  the  mutual  submission. 
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thereof;  and  the  plaintiff  avers  that  the  said  J.  R.  and  T.  B.,  before  they 
proceeded  upon  the  said  reference,  to  wit,  on  the  day  and  year  first  men- 
tioned, by  writing  under  their  hands,  appointed  one  G.  H.  to  be  umpire 
between  the  plaintiff  and  defendant  in  and  concerning  the  said  matters  in 
difference  so  referred ;  and  that  the  said  J.  R.  and  T.  B.  not  agreeing  in  the 
said  premises,  the  said  G.  H.  afterwards,  and  before  the  time  so  appointed 
fi>r  making  the  said  award  or  umpirage,  to  wit,  on  [4*c.]>  ^^^^  upoo  himself 
the  burthen  of  the  said  arbitration,  and  before  that  time,  to  wit,  on  [^O*  ^7 
writing  under  his  hand,  enlarged  the  time  for  making  his  award  and  um- 
pirage in  the  premises  until  the day  of ,  a.  d. ,  and  before 

that  day,  to  wit,  on  [4*c.],  the  said  G.  H.  having  taken  upon  himself  the 
burthen  of  the  said  umpirage,  did  make  and  publish  his  award  or  umpirage, 
in  writing,  (r)  of  and  concerning  the  said  matters  in  difference,  so  referred  as 
aforesaid,  ready  to  be  delivered  to  the  said  parties,  and  did  thereby  award, 
find  and  determine,  that  there  remained  a  balance  due  from  the  defendant  to 

the  said  plaintiff  of  £ ;  and  he  did  therefore  thereby  award,  order  and 

direct  the  payment  of  such  balance  to  be  made  by  the  defendant  to  the 

plaintiff  on  or  before  the  ■  ■    ■  day  of then  next ;  and  he  did  thereby 

further  award,  order  and  direct,  that  each  of  the  said  parties  in  differenee 
should  pay  his  own  costs  and  charges  attending  the  same  reference ;  {$)  yet 
the  defendant,  although  often  requested  so  to  do,  (I)  hath  not  paid  the  said 

sum  of  £ ',  or  any  part  thereof,  although  the  time  for  payment  thereof 

hath  elapsed.  And  whereas  also  {add{u)  account  stated  and  breach^  see 
Form  I,  ante,  48. 


2.  Upon  an  Award  made  by  virtue  of  a  Judge's  Order  in  a  Cause. 

For  that  whereas  divers  differences  having  arisen  and  being  depending 
between  the  plaintiff  and  the  defendant  [of  and  concerning  divers  sums  of 
money  claimed  by  the  said  plaintiff  to  be  due  to  him  from  the  said  defendant 
and  otherwise^  (x)]  the  plaintiff  heretofore,  to  wit,  on  [<^c.],  commenced  an 
action  in  her  Majesty's  Court  of  Queen's  Bench,  [or  "  Common  Pleas,"  or 
**  Exchequer  of  Pleas"]  at  Westminster,  against  the  defendant  for  the  reco- 
very from  him  of  the  said  sums  of  money  so  claimed  to  be  due  to  the  plaintiff 
as  aforesaid,  aud  which  said  action,  at  the  time  of  making  the  order  herein- 


(r)  If  required  by  the  subinissioa  to  be  io 
writing  or  under  seal,  the  declaration  is  de- 
murrable if  it  be  not  shown  the  award  was  so; 
Evtrard  v.  PaienoUt  2  Marsh.  304. 

(s)  Notice  of  the  award  need  not  be  al- 
leged ;  2  Saund.  62  a,  note  (4).  As  to  a  va- 
riance in  stating  this,  see  Duckworth  ▼•  Har' 
riton,  6  M.  &  W.  427. 

(0  Unless  the  money  be  awarded  to  be 
paid  on  demand,  no  allegation  of  request  is 
necessary.  The  allegation  should  in  the  latter 


case  be  as  follows  : — "  although  afterwards, 
to  wit,  on  [^c],  payment  of  the  said  sum  of 
£ was  demanded  of  him  by  the  plaintiff.*' 

(it)  There  should  be  a  count  for  money 
paid,  if  the  plaintiff  took  up  the  award  and 
paid  the  arbitrator's  fees,  which  defendant 
ought  to  have  discharged.  If  ihe  award  di- 
rects him  to  repay  the  plaintiff,  the  tpecial 
count  should  comprise  that  charge  also* 

(x)  See  anu,  68,  nots  («). 
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after  nieiitioiied«  was  depending  and  undetermined ;  and  thereupon  heretofore, 

to  wit,  on  [^c.],  by  an  order  of  the  Honourable  Mr.  Justice ,  then  being 

one  of  the  Juatices  of  the  said  Court  of  [Queen's  Bench  J  made  in  the  said 
adioB,  it  was,  amongst  other  things,  ordered  [set  out  the  material  parts  of  the 
tndsr],  with  the  consent  of  the  attorneys  on  both  sides  in  the  said  cause,  that 
all  maltera  in  difference  between  the  said  parties  thereto  should  be  referred 
to  the  award,  order,  arbitrament,  final  end  and  determination  of  E.  F,  Esq., 
10  that  he  should  make  and  publish  his  award  in  writing  of  and  concerning 
the  matters  aforesaid,  ready  to  be  delivered  to  the  said  parties,  or  either  of 

them  requiring  the  same,  on  or  before  the day  of  — ,  a.  d. ;  and 

dttt  the  costs  of  the  said  action  should  abide  the  event  of  the  said  award  to 
be  made  and  published  as  aforesaid ;  and  that  the  costs  of  the  said  reference 
shonld  be  in  the  discretion  of  the  said  arbitrator ;  and  that  the  said  parties 
^nld  respeetively  in  all  things  duly  abide  by  and  perform  the  said  award 
as  therein  directed.  [Proceed  staiing  muhuU  promisee,  the  amard^  ^c.  as  tm 
the  kuijbrmjrom  the  asterisk. 


3.  Ar  tie  Breach  of  the  Provisions  of  an  Award,  which  ordered 
Defendant  not  to  pirate  Plaintiff  ^s  Inventions. 

Stewart  y.  Nicholson,  3  B.  N.  C.  113. 


^.  On  an  Award  for  the  Costs,  6;c.,  where  the  Arbitrator  decided  in 

favour  of  the  Defendant. 

Duckworth  y.  Harrison,  4  M.  &  W.  432. 


6.  By  on  Arbitrator  for  his  Fees,  die,  for  making  the  Award 

and  Law^ 

Hoggins  y.  Gordon^  3  Q.  B.  466. 


6.  Indebitatus  Count  on  an  Award,  (y) 

For  that  whereas  the  said  defendant,  on  [4^*]»  ^^  indebted  to  the  plain- 
in  £ ,  upon  and  by  virtue  of  an  award  made  by  one  F.  F.  on  a  sub- 

Bissioo  before  then  made  by  the  plaintiff  and  defendant  respectively  to  the 
award  and  determination  of  the  said  E.  F.  concerning  certain  matters  in 


(l)  Thtt  thk  ooant  it  maintaiDtUe,  tee      362.    Why  t  tpecUl  count  b  preferable,  lee 
per  Bi^lej*  ^v  <^^«>«V  ▼•  "^^^^  I  C.  &  M.      ana,  73,  note  («)• 
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difierence  tben  depending  between  the  plaintiff'  and  defendant,  and  apod 
which  aaid  reference  the  said  E.  F.  awarded  that  the  defendant  should  pay 
to  the  plaintiff  the  said  lum  of  money  ;  and  for  money,  &c.  [if  there  be  mjp 
doubt  about  tke  reguhrily  of  the  award,  intrrt  cmaitt  an  the  original  cmue  rf 
action ;  at  all  eventt,  add  the  account  itated,  a»  ante,  p.  48,  under  nHiek  tke 
award  iltelf  would  be  evidence.  Keen  v,  Batshore,  1  Eap.  194 ;  SalmoD  v> 
Watson,  4  Moore,  73, 


7,  Indebitatus  Count  on  an  Umpirage, 
For  that  whereas  the  defendant,  on  [^c],  was  indebted  to  the  plaintiff  in 
£__,  upon  and  by  virtue  of  a  certain  umpirage  made  by  one  E.  F.  by 
virtue  of  a  submission  before  then  entered  into  by  the  plaintiff' and  defendant 
to  the  award,  order  and  determination  of  G.H.  and  I.  K.  concerning  certain 
matters  in  difference  then  depending  between  the  plaintiff'and  defendant,  sod 
thereby  empowering  the  said  G.  H.  and  I.  K.,  in  case  they  should  not  agre6 
in  making  such  anard,  to  appoint  a  third  person  to  determine  finally  the 
•aid  mattera  in  difference ;  and  whereupon  ilie  said  G.  H.  and  I.  K.  "  baring 
taken  upon  themselves  the  burden  of  the  said  arbitration,"  (2)  and  not  agreeing 
in  making  the  said  award,  by  virtue  of  the  aforesaid  power,  appointed  the 
■aid  E.  F.  as  an  umpire  to  award  and  finally  determine  all  matters  in  differ- 
ence between  the  plaintiff  and  defendant,  upon  which  said  reference  the 
■aid  E.  F.  having  taken  upon  himeelf  the  burden  of  the  said  umpirage,  then 
awarded  that  the  defendant  should  pay  to  the  pUintiET  the  aaid  sum  of 
money ;  and  for  [^c.  conclude  at  in  the  lait/orm. 
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beretofore,  to  wit,  on  [^c],  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  then  delivered  to  him  a  certain  watch  of  the  plaintiff 

of  great  value,  to  wit,  £ ,  to  be  repaired  by  the  defendant  in  the  way  of 

his  said  trade  or  business  of  a  watchmaker,  for  reward  to  the  said  defendant, 
he,  the  defendant,  then  promised  the  plaintiff  to  use  due  care,  diligence  and 
skill  in  and  about  the  repairing  the  said  watch,  and  to  take  due  and  proper 
care  thereof  whilst  the  same  should  be  in  his,  the  said  defendant's,  posses- 
sion for  the  purpose  aforesaid,  and  to  re- deliver  the  same  to  the  plaintiff  on 
request  \  yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that 
be  did  not  nor  would,  afler  the  making  of  his  said  promise,  use  due  care, 
diligence  or  skill  in  and  about  the  repairing  the  said  watch,  but  therein  failed 
and  made  default,  [and  then  performed  certain  work  under  colour  of  repair- 
ing the  said  watch  in  so  careless,  unworkmanlike  and  unskilful  a  manner, 
that  no  benefit  was  derived  therefrom  by  the  plaintiff  in  that  behalf,  and  the 
•aid  watch  was  not  improved,]  and  the  plaintiff  further  saith,  that  the  de- 
fendant did  not  nor  would  take  due  and  proper  care  of  the  said  watch  whilst 
die  same  was  in  his  possession  for  the  purpose  aforesaid,  but  on  the  contrary 
thereof  then  took  such  bad  care  of  the  same,  that  by  and  through  the  mere 
carelessness,  negligence  and  improper  conduct  of  the  said  defendant  in  that 
behalf,  the  said  watch  became  and  was  and  still  is  broken,  damaged,  and 
injured  and  much  deteriorated  in  value.     And  although  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  the  plaintiff  requested  the  defendant  to 
re-deliver  the  said  watch  to  him  the  plaintiff,  yet  the  defendant  did  not  nor 
would,  upon  such  request  or  at  any  other  time,  re-deliver  the  said  watch  to 
the  plaintiff,  but  hVith  wholly  neglected  and  refused  so  to  do,  whereby  the 
plaintiff  was  and  is  deprived  oi  the  use  and  value  thereof,  to  the  plaintiff's 
damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


2.  Against  a  Bleacher  for  not  bleaching  Cloths  properly,  and  for 

injuring  them. 

For  that  whereas  heretofore,  to  wit,  on  ISfC,'],  in  consideration  that  the 

plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the  defendant 

divers,  to  wit,  two  table  cloths  of  the  plaintiff  of  great  value,  to  wit,  of  the 

Tslue  of  ;£50,  to  be  bleached  by  the  defendant,  in  his  business  of  a  bleacher, 

for  the  plaintiff,  for  reward  to  the  defendant  in  that  behalf,  he,  the  defendant, 

then  promised  the  plaintiff  to  use   due  care  and  skill  in  and   about  the 

bleaching  the  said  table  cloths  for  the  plaintiff,  and  the  plaintiff  avers  that 

he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on 

[^.]  aforesaid,  deliver  to  the  defendant  the  said  table  cloths  to  be  bleached 

as  aforesaid,  yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor 

would  use  due  care  or  skill  in  and  about  the  bleaching  the  said  table  cloths 

for  the  plaintiff,  but  wholly  refused  and  neglected  so  to  do,  and  afterwards. 
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to  wit,  on  [4^.].  bleached  the  same  in  a  careleas  and  unskilful  manner,  and 
then  delivered  up  the  tame  to  the  plaintiflf  bo  torn,  cut  and  damaged,  and 
bleached  in  so  careless  and  improper  a  manner,  that  the  same,  by  reuoa 
thereof,  became  and  were  wholly  spoiled  and  of  little  me  or  valae  to  the 
plaintifi*,  to  the  plaintiff's  damage,  [4v> 


3.  Affmrut  a  Bailee  employed  to  bleach  Goods,  tue.for  not  teMng 
Care  of  the  Qoodt. 

For  that  vhereas  heretofore,  to  wit,  on  [^c],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  retained  and  employed  hitn  to 
bleach  and  cause  and  procure  to  be  bleached  divers,  to  nit,  two  table  cloths 

of  the  plaintiff,  of  great  value,  to  wit,  £ ,  and  bad  delivered  the  said 

table  cloths  to  the  defendant  for  the  purpose  of  being  so  bleached  as  afore- 
said, for  reward  to  the  defendant  in  that  behalf,  he,  the  defendant,  then  pro- 
mised the  plaintiff  to  ttke  due  and  proper  csre  of  the  said  table  cloths 
whilst  he  should  have  the  custody  thereof  for  the  purpose  aforesaid ;  yet 
defendant,  not  regarding  bis  promise,  did  not  nor  would  take  due  or  proper 
care  of  the  said  table  cloths  whilst  he  had  the  custody  thereof  for  the  said 
purpose,  but,  on  the  contrary  thereof,  be,  the  said  defendant,  during  that 
time,  to  wit,  on  the  day  and  year  aforesaid,  so  negligently  and  carelessly 
conducted  himself  with  respect  to  the  said  table  cloths  of  the  plaintiff,  and 
took  so  little  care  thereof,  that  by  and  through  the  mere  carelessness,  negli- 
gence and  improper  conduct  of  the  defendant  and  his  servants  in  that  behalf, 
the  said  table  cloths,  being  of  the  value  aforesaid,  then  became  and  were 
greatly  damaged,  to  the  plaintiff's  damage,  [^c. 
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bran  as  aforesaid,  ailer  the  delivery  to  the  defendant  of  such  sacks  re- 
spectivelj,  ["  or  to  pay  the  said  £.  F.  for  the  said  sacks  so  much  money  as 
the  said  sacks  were  reasonably  worth,"  (c)]  and  the  plaintiffs,  assignees  as 
aforesaid,  aver,  that  the  said  E.  F.,  confiding  in  the  said  promise  of  the  de** 
fendant,  did  afterwards  and  before  his  bankruptcy,  to  wit,  on  [^c.]  and  on 
divers  other  days  and  times  then  following,  and  before  he  became  a  bankrupt 
as  aforesaid,  deliver  and  cause  to  be  delivered  to  the  defendant  divers  large 
quantities  of  flour,  meal  and  bran,  on  those  occasions  sold  by  the  said  E.  F. 
to  the  defendant  in  divers,  to  wit,  500  sacks,  of  him,  the  said  E.  F.,  and 
although  a  reasonable  time  for  emptying  and  returning  the  said  sacks  re- 
spectively by  the  defendant  had  elapsed  before  the  commencement  of  this 
rait,  and  although  the  defendant  was  requested  by  the  said  E.  F.  before  his 
bankruptcy,  to  wit,  on  [<^c.]  and  by  the  plaintiffs,  as  assignees  as  aforesaid, 
after  the  said  bankruptcy,  to  wit,  on  [4*^0  to  return  the  said  sacks  ["or  pay 
for  the  same"]  according  to  the  defendant's  said  promise ;  and  although  the 
taid  sacks  were  reasonably  worth  a  large  sum  of  money,  to  wit,  £100, 
whereof  the  defendant  afterwards  and  before  the  said  E.  F.  became  a  bank-* 
rapt,  to  wit,  on  [4'^*]  aforesaid,  had  notice,  yet  the  defendant,  not  regarding 
bis  said  promise,  hath  not  as  yet  returned  the  said  sacks,  or  any  or  either  of 
tbem  [*<or  paid  for  the  same  the  said  sum  of  ;£100,  or  any  part  thereof,"] 
either  to  the  said  E.  F.  before  his  bankruptcy,  or  to  the  plaintiffs,  as  assignees 
M  iforesaid,  or  either  of  them,  since  the  said  bankruptcy,  but  hath  wholly 
neglected  and  refused  and  still  doth  refuse  to  return  ["  or  pay  for "]  the 
nid  sacks,  or  any  or  either  of  them,  contrary  to  the  said  promise  of  the 
defendant.     [Add  amount  far  not  taking  care  of  the  sacks,  if  there  be  reason 
to  tUnk  they  have  been  lost  or  injured.     Add  account  stated  and  breach,  as  ante^ 
♦8i  Form  2. 

BILLS  OF  EXCHANGE,  (rf) 

I.  ASSUMPSIT  IN  ORDINARY  CASES-ON  INLAND  BILLS. 


1 .  Drawer,  being  Payee,  v.  Acceptor,  (e) 
Commencement,  ante,  5.]    For  that  whereas  the  plain  tiff  (/)  on  [4*c.]  (g) 


(c)  Omit  tbit  tllegatioD  if  by  tbe  express 

0r  implied  coDtract  bet  ween  tbe  parties  tbe 

itkmmL  wts  boaod  mbtoluuly  to  return  the 

udn,  tod  had  not  the  option  of  buying  them. 

The  law  woald  imply  merely  a  promise  to  re- 

deliver  tbe  seeks.    If  the  bargain  were  that 

Ibsj  should  be  taken  at  a  fiira  price  if  not 

ictmed,  there  shoidd  be  an  allegation  to  that 

cftct* 

(d  )  Most  of  the  following  forms  of  decla- 
rations  on  bills  are  pro? ideid  by  Rule  T.  T. 
1831.    See  tbe  forms  in  *«  Debt'^  pott. 

(e)  It  will  be  observed  that  in  this  form  no 
preseatmeat  to  the  aeoeptor  (the  defendant) 


or  demand  of  payment  is  stated.  Tbe  reason 
is,  that  be  is  liable,  although  no  presentment 
or  demand  has  been  made ;  see  Turner  v. 
Hayden,  4  B.  &  C.  I. 

(f )  May  state. that  plaintiff  drew,  though 
he  drew  by  agent ;  fftyi  v.  HttilHne,  2  Camp. 
604.  Where  defendant  drew  a  bill  in  tbe 
name  of  A.  &  Co.,  held,  that  to  make  him 
liable  on  the  bill,  proof  of  want  of  authority 
from  A.  &  Co.  was  requisite ;  WiUon  v. 
Barthrupp,  2M.k  W.  863 ;  and  see  Thomat 
V.  Hetoet,  2  C.  £c  M.  530,  (n.) 

(g)  This  form  does  not  allege  that  the  bill 
heart  date  on  the  day  named  ;  if,  therefore^ 
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nude  his  bill  of  exchange  in  writing,  (A)  and  directed  the  same  to  the  d«- 
fendant,  (i)  and  thereby  required  the  defendant  to  pay  to  him  the  aaid  pUin- 
^ffQor  "  to  the  order  of  him  the  said  plaintiH"'(i)]  one  hundred  pound*,  ({) 
two  months  [or  "  days"  or  "  weeks'*]  after  the  date  \ot  "  after  sight"] 
thereof  (which  period  had  elapsed  before  the  commencement  of  this  suit ;  (m)  } 
and  the  defendant  then  accepted  the  said  bill,  (ti)  and  then  promised  (o)  dit 
pUintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof  and  of  the 
said  acceptance  thereof,  but  did  not  pay  the  same  when  due.*  [Ifttotxnad 
on  the  original  conrideration  {p)  of  the  bill  it  to  be  added,  coneUide  "  To  tlw 
damage  of  the  plaintiff  of  £ {eneiugh  to  cover  tlie  mhoie  c^im]  and  there- 
fore he  brings  his  suit,"  See.  [1/  it  be  thought  advitable  to  add  a  eotmt  em 
the  contideraiion,  then  insert  before  the  latter  morde  the  count,  ante,  48,  Form  t, 
obtening  the  nolet  to  that  form. 


c»1ly  ihat  ihe  accepUoce  wH  qaalifieil,  SM 
Lswi  r.  IVtU.  3  M.  &  ScoK.  736. 

(b)  Tbii  promiutiiufficMDl,  uil  loioaais 
■fler  Ihe  bill  ii  dug  to  ■  piomise  lo  nj  m 
requeiti  Chriui,  v.  P«rt,  7  U.  i  W.  4SI  j 
1  all  need  be  i(a(e4 


tioD,  lb«e  will  Im  dd  Tiriance  under  (he  iboira 
■negation,  Sailh  v.  Lprd,  3  Oowl.  &  L.  7^9  ; 

made  on  the  di)  it  beira  dale,  it  mighl  be 
piDdenl,  when  the  above  diacrepaoc;  in  the 
datei  eiiiti,  to  be  prepared  with  evideOL-e  thai 
the  Ull  wu  aciutllj  madB  oa  the  daj  men- 
(ioned  in  ibe  declaralJDD.  If  aeretiuy,  the 
judge  would  amend  Ihe  dale  allied ;  Bihliiiig 
T.&xr.  4C.&  P.  34. 

{h)  If  the  ioalniiueDt  be  in  lo  imbigDaoi  ■ 
form  that  it  cannot  with  conSdence  be  cnn- 
siderad  ■  bill  or  note,  the  judue,  il  the  trial, 
will  amend  the  declarsliaa  by  ■llowtag  it  lo 
be  treated  ai  a  note  if  neceuarr  ;  Mvillul  t. 
PowU,  6  C.  it  P.  233  ;  W^hy  v.  Harrium, 
3  A.  &  G.  6S9  i  iJay  r.  Faktr,  3  M.  &  W. 
733.  DiitioclioD,  &e.,  ihtttm  i.  Jtaui,  1 
Car.  &  K.  136 ;  S.  C.  G  Q.  B.  199. 

(■)  If  the  bill  il  not  addrttitd  to  the  de- 


nnlel/). 
<  p)  Bj  Ibe  ni 


<ioit  the  o 

S  U.  &   W.   319 


pat,  83, 


n  of  the  bill  o 
manejr  or  otherwise,  are  to 
founded  an  dialinct  aubiect-mitteia  of  «oai. 

Slain) ;  for  Ihe  debt  and  Ihe  aecuiiij  art  «Ut 
■.itax  conlracti,  and  aurh  coanli  are  lo  ba 
allowed."  ir  the  conaideration  of  a  bill  ha 
attled  in  Ihe  partimlaia  (aila  which  aee  «ai*, 
50.  note  (i)  ),  plaintiff  may  prove  it.  to  atoid 
a  verdicl  being  entered  igiinit  bin  on  tks 
common  caa-au,  Rydtr  i.  EUit.B  C.  b  P. 
357  ;  but  io  fienerat  ■  pliiotiff  can  only  »•• 
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2.  Drawer^  not  being  Payee,  and  having  taken  up  the  Bill,  against 

Acceptor. 

Commeneementf  anU,  5.]    For  that  whereas  the  plaintiff,  on  [^c.']  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 

thereby  required  the  defendant  to  pay  to  one  E.  F.  (q)  or  order  £ two 

DiODtht  after  the  date  [or  "  after  sight"]  thereof,  which  period  had  elapsed 
before  the  commencement  of  this  suit;  and  the  defendant  then  accepted  the 
iiid  bill,  and  then  promised  the  plaintiff  to  pay  the  same,  according  to  the 
tenor  and  effect  thereof  and  of  the  said  acceptance  thereof,  yet  the  defendant 
did  not  pay  the  amount  thereof,  although  the  said  bill  was  presented  to  hjm 
on  the  day  when  it  became  due(r)  and  thereupon  the  same  was  then  re* 
turned  to  the  plaintiff  [o/'aU  which  the  defendant  then  had  notice.  («)]  [Con^ 
Mk  as  dkteted  m  loitformfrom  the  asterisk. 


3.  Payee,  not  being  Drawer,  against  Acceptor. 

Commencementy  ante,  5.]    For  that  whereas  one  £.  F.  (<)  on  [^c]  made 
Ins  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 

thereby  required  the  defendant  to  pay  to  the  plaintiff  £ two  months 

after  the  date  [or  "  after  sight"]  thereof,  which  period  had  elapsed  before 
the  eommencement  of  this  suit,  and  then  delivered  (u)  the  said  bill  to  the 
plaintiff;  and  the  defendant  then  accepted  the  said  bill,  and  then  promised 
dbe  fdaintiff  to  pay  the  same  according  to  the  tenor  and  effect  of  the  said 


(f)  If  the  |Myw*i  fall  aame  be  not  known, 
isy  '*  to  pftv  to  a  certain  penon  designated  in 
Iko  nid  Dul  as  Jno.  F.  (aeearding  to  th$ 
JfH.y  By  3  &  4  W.  4,  c.  42,  s.  12,  in  ac- 
lioM  oo  mUs  and  notes,  any  of  the  parties  to 
vIdcIi  are  designated  by  tne  initial  letter  or 
letters  or  lOBne  contnciion  of  the  christian  or 
int  name  or  names,  it  suffices  in  the  affidavit 
Dees  and  declaration,  to  state  such 
or  contraction  of  the  christian  or  first 
A  special  demnner  will  hold  if  the 
mines  be  used  witbont  such  tver- 
,  E»iaiU  V.  MaeUan,  Ezch.  Feb.  21, 
1S4«;  AfpUmamt  r.  BUnehe,  14  M.  &  W. 
IM.  See  role  32  HU.  T.  1832,  as  to  a  mis- 
■iacr,  wbero  doe  diligence  has  been  used  to 
tMHtdn  the  proper -name.  By3&4W.  4, 
e.  42,  e.  1 1»  pteas  of  misnomer  are  disallowed. 
A  analako  as  to  the  payee's  name  is  ameod- 
able  at  the  trial  i  Parh  v.  Edge,  1  C.  &  M. 
429. 

(r)  This  avorment  of  preitntment  to  the  de- 
Imnot,  be  being  acceptor,  may  perhaps  not 
be  siricdy  Decessarr ;  but  it  is  the  form  pre- 
serOied  by  the  jndgcc,  and  should  be  used, 
aliK  it  be  clear  that  it  cannot  be  proved. 
It  is  ccfteinly  neoessaiy  to  show  the  defendant 
M  mi  pay  the  bill,  and  that  it  was  returned 


to  the  plaintiff,  as  he  has  no  title  except  by 
virtue  of  those  facts. 

(f)  This  is  the  form  prescribed  by  the 
judges.  SembUt  however,  that  the  statement 
that  the  defendant  (the  acceptor)  had  notice 
of  the  premises  is  not  essential. 

(t)  As  to  designating;  the  dravrer's  name 
by  initials  or  contractions,  see  ante,  note 
(qy.  If  the  drawers  were  a  firm,  say, 
"  certain  pertom  designate  in  the  bill  herein- 
after next  mentioned  by  the  name  and  ttyle  rf 
m,  5f  Co,,  did  under  that  name  and  ttyle,  on, 
Sfc,  make  their  bill,  Sfc,  ;**  and  then  state,  if 
the  plaintiff  be  an  indorsee,  that  **  the  said 
persons  so  using  the  said  name  and  etyU  of 
M.  Sf  Co,  did  under  that  name  and  style,  on, 
8fe»  indorse,  Sfc"  See  BaU  v.  Cordon,  9 
M.  &  W.  346 ;  Tigar  v.  Cordon,  ibid.  347. 
The  indorsement  of  one  partner  must  be  in 
the  name  of  the  firm,  in  order  to  bind  the 
others ;  Kirk  v.  Blunton,  9  M.  &  W.  284. 

(u)  The  statement  of  a  delivery  of  a  bill 
or  note  to  the  holder  is  not  necessary,  as  it  is 
implied  in  the  indorsement ;  per  Lord  Abioger, 
Brind  v.  Hampshire,  I  M.  &  W.  371.  On 
the  other  hand,  an  allegation  of  delivery  alone, 
without  iodoraement,  is  not  sufficient ;  Cunliffe 
T.  WhiUhead,  6  Dowl.  63 ;  5.  C.  3  B.  N.  C. 
828. 

G 
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bill  and  the  laid  acceptance  thereof,  but  did  not  pay  the  Mine  whoi  doei 
[Conclude  at  Erected  in  Form  1,  ante,  BO,  from  the  aiteruk. 


4.  Indonee  v.  Acceptor. 

Commencement,  ante,  5.]  For  that  whereas  one  E.  F,  (u)  on  [^c]  mtie  Mi 
bill  of  exchange  in  writing,  and  directed  the  same  to  ttie  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  said  E.  F.  [or  "G,  H.*^  or 

order  (z)  ^ two  monthi  after  the  date  [or  "  after  sight"}  thereof^  whicb 

period  bad  elapsed  before  the  coimnencetnent  of  this  suit ;  and  the  defendant 
then  accepted  the  said  bill,  and  the  said  E.  F.  [or  "  G.  H."  (y)]  then  indnaed 
the  same  to  L,  M.,  (y)  who  then  indorsed  the  same  to  N.  O.,  (z)  who  tbm 
indorsed(a)  the  same  to  the  plaintiff;  (6)  and  the  defendant  then  promlaed 
the  plaintiff  to  pay  the  amount  of  the  said  bill  according  to  the  t^tor  and 
effect  thereof  and  of  the  said  acceptance  and  indorsement,  but  did  not  p^ 
the  same  when  due.  [Conclude  at  Erected,  nilh  a  count  on  the  onginat  mitt* 
deration  for  the  Inil,  Form  1 ,  mte,  80,  Jrom  tie  attemi. 


6.  Payee  v.  Drawer — Default  Acceptance. 
Commeneemtfa,  ante,  5.]  For  that  whereas  the  defendant  on  [4^.]  iBtdl 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  £,  F^(«)  and 
thereby  required  the  nud  E.  F.  to  pay  to  the  plaintiff  or  order  £  •  ■■'  tWO 
monthi  after  the  date  thereof,  which  period  had  elapsed  befora  th*  wttt 
mencemeot  of  this  suit,  and  then  delivered  the  said  bill  to  the  plaintiff;  and 
the  same  was  then  presented  to  the  said  E.  F.  for  aeoeptanc**  and  tbe  nid 
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B.  P.  then  reAised  to  accept  the  same ;  (d)  of  all  which  the  defendant  then 
had  due  notice.*  (e) 

And  whereat  also  the  defendant,  on  the  day  of ,  a.  d«  — 

[any  day  before  date  of  declaration]  was  indebted  to  the  plaintiff  in 
£  [enough  to  cover  the  whole  claim]  for  goods  then  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  his  request  [or  **  for  goods  then  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant  at  his  request,"  or  '*  for 
money  then  lent  by  the  plaintiff  to  the  defendant  at  his  request/'  or  as  the 
cate  may  be^  using  such  parts  of  the  indebitatus  count  as  ante^  47, 48,  Forms  1, 2, 
as  may  be  i^pfUcahle^  and  observing  the  notes  to  those  forms ;  at  all  events  con- 
eksde  with  the  account  stated^  and  add  breach  as  follows :]  and  the  defendant 
idkerwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of 
th^  premises,  respectively  promised  the  plaintiff  to  pay  him  the  said  several 
moneys  on  request ;  yet  the  defendant  hath  disregarded  his  promise,  and 
htdi  not  paid  any  of  the  said  several  moneys,  or  any  part  thereof,  to  the 

damage  of  the  plaintiff  of  ^ [enough  to  cover  the  whole  claim"]  and  there-* 

fore  he  brings  his  suit,  &c,  (/) 

6.  Indorsee  v.  J)rawer — Default  Acceptance. 

Commencement^  ante^  5.]    For  that  whereas  the  defendant  on  [^c]  made 
Ilia  bin  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  {g)  and 

dieraby  required  the  said  £•  F.  to  pay  to  G.  H.  (g)  or  order  £ two 

mcyntha  after  thq  date  thereof,  which  period  had  elapsed  before  the  com- 
mepoeinent  of  this  suit;  and  the  said  G.  H.(^)  then  indorsed  the  said  bill 
IQ  tbe  plaintiff  [or  '*  to  one  L.  M.,  (g)  who  then  indorsed  the  same  to  the 
plaintiff;*']  apd  the  same  was  then  presented  {h)  to  the  said  £«  F.  for  ac- 
oeptancei  and  the  said  £•  F.  then  refused  to  accept  the  same ;  of  all  which 
tht  ^fendant  then  had  due  notice  ;*  (t)  and  then,  in  consideration  of  the 

(i)  TiM  Mder^i  right  of  actkm  accruw  tbe  statement  of  a  valid  ezcaae  for  not  pre* 

inaiediately  on  the  refusal  to  accept;  fFAtto-  senting  the  bill  (where  no  presentment  has 

'  §d  T.  WaUetr,  9  M.  &  W.  506.  taken  place)  is  essential  against  tbe  drawer 

(•)  If  it  be  wished  to  insert  no  oonnt  on  and  indorsers,  or  the  declaration  will  be  bad. 


of  the  bill,  conclude  the  it  seems,  after  verdict;    Williams  v.  G^- 

t&mt  m  tka  tnC  m  IbUowe  twm  the  asterisk,  maim,  7  B.  &  C.  477 ;  pott,  87,  note  (b), 

*"  Ami  ^  defendant  then,  in  consideration  of  Where  there  has  been  an  exeutabU  delay  in 

llafmaiiiSfinMniied  the  plaintiff  to  pay  him  presenting  the  bill,  the  above  form  may  suf- 

l||9  wmamot  or  the  said  bill  on  re(|uest^  yet  the  fice ;  Patitnee  v.  Townky,  2  Smith's  R.  224 ; 


has  disregarded  his  promise,  and  Leeson  v.  Pigott,  Bayl.  fttb  ed.  401,  n.  (145) ; 

he&  ml  paid  the  amount  of  the  said  bill  or  Firth  v.  Thrush,  8  B.  &  C.  387. 

Mr  nrt  WMof,  to  the  damage  of  the  plain-  (t)  The  omission  of  the  averment  of  no- 

9^r^«i*i—  [f<Mi|f ^  ^  ^^^^ ^ ^^^ cltiiBi]  tice,  and  of  an  excuse  for  not  giving  it,  will 

m4  Ihwifimi  nn  bnngt  his  suit,  &c''  be  fatal  even  after  verdict ;  Lundie  v.  Robert' 

(/  )  A  dech»«tion  ugatnst  a  drawer  or  in-  son,  7  East,  231.    If  no  notice  has  been  given. 


p«st  ilkf^  a  promise;  3  B.  N.  C.  an  excuse  must  be  stated  instead  of  tbe  above 

Ml  SUirieksr  v.  Berkir,  9  M.  &  W.  321 ;  allegation  ;  but  such  allegation  will  suffice  in 

imUk  V*  Co9»  11  M«  &  W.  475 ;  S.  C,  3  cases  where  a  notice  has  been  given,  though 

Dewl.  N.  8. 1035;  aUter  against  an  acceptor,  the  time  of  giving  it  was  delayed  in  conse 


««if,80 


(f  I,  quence  of  the  defendant*^  residence  not  being 

8tf  aalft  PQli  (c)«  known  at  the  time»  &c. ;  see  Firth  ? .  Thrush, 

Am  avwDMBt  oC  the  piiMntmeat,  or     8  B,&C.387. 

a2 
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premises,  promised  the  plaintilT  to  pay  him  the  amount  of  the  said  bill  on 
request,  but  bath  not  paid  the  same  or  any  part  thereof.  [^Add  emait  on  tke 
contideration,  as  ante.  Form  1,  from  the  asteritk,  or  conclude  at  dkeeted  M 
Form  1,  p.  83. 

7.  Indorsee  v.  Indorser — Default  Acceptance. 

Commencement,  ante,  5.]    For  that  whereas  one  E.  F.  (A)  on  [4<.]  made 

fait  bill  of  exchange  in  writii^,  and  directed  the  same  to  one  G.  H.,  (i)  and 

therehy  required  the  said  G.  H.  to  pay  to  the  said  E.  F.  or  order  £ two 

months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit  i  and  the  said  E.  F.  then  indorsed  tlie  said  bill  to  the 
defendant  [who  then  indorsed  the  same  to  one  I,  K.  (k)']  who  then  indorsed 
and  delivered  the  same  to  the  plaintiff;  and  the  same  was  then  presented  la 
the  said  G.  H.  for  acceptance,  and  the  said  G.  H,  then  refused  to  accept  the 
same  j  of  all  which  the  defendant  then  had  due  notice,  [^/idd  count  on  tie 
contideration,  (J)  at  tatte,  Form  5,  p.  83,  from  the  atteritk,  or  concbide  at  A- 
reeled,  ante,  83,  note  (e). 

8.  Indonee  v.  Drawer — Default  Payment  by  Drawee. 

Comraeneement,  ante,  5.]     For  that  whereas  the  defendant  on  [irc.']  made 

bis  bill  of  exchange  in  writing,  and  directed  the  same  to  one  G.  H.,(A)  and 

thereby  required  the  said  G.  H,  (k)  to  pay  to  the  defendant  or  order  £ 

two  months  after  the  date  thereof,  (m)  which  period  had  elapsed  before  tbe 
commencement  of  this  suit ;  and  the  defendant  then  indorsed  the  said  bill  to 
one  K.L.,(Jt)  who  then  indorsed  the  same  to  M.  N.,  (A)  who  then  indorsed  tbe 
same  to  the  plaintiff;  and  the  said  G.  H.did  not  pay  (n)  the  said  bill  although 
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thereby  required  the  said  G.  H.  to  pay  to  the  said  E.  V.(q)  or  order  £ 

two  months  after  the  date  thereof,  (r)  which  period  had  elapsed  before  the 
commenoement  of  this  suit ;  and  the  said  E.  F.  then  indorsed  the  said  bill 
to  the  defendant,  who  then  indorsed  the  same  to  [one  J.  K.,  (j)  who  then 
indorsed  the  same  to]  the  plaintiff;  and  the  said  G.  H.  did  not  pay  the  said 
bill  although  the  same  was  presented  to  him  on  the  day  when  it  became 
due ;  of  all  which  the  defendant  then  bad  due  notice.  {^Add  count  on  the 
amiideraiionf  as  ante,  Form  5,  p.  83,  from  the  asterisk,  or  conclude  as  di^ 
reetedf  ante,  83,  note(e). 

10.  Indorsee  ▼.  Drawer  or  Indorser  on  Bill  payable  after  sight. 

Commencement,  ante,  5.]  For  that  whereas  the  defendant  [or  **  one 
O.  P«"(«)]  on  {j^c."]  made  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  one  E.  F.,(f)  and  thereby  required  the  said  E.  F.  to  pay  to  him  the 

said  defendant  [or  ''  the  said  O.  F."]  or  order  £ [two  months]  after 

mghl  thereof;  and  the  said  E.  F.  then  [or  '*  afterwards,  to  wit,  on  the  — 

day  of ,  in  the  year  aforesaid,"]  saw  and  accepted  the  same,  and  the 

said  period  had  elapsed  before  the  commencement  of  this  suit ;  and  the  de- 
fendant [or  *<  O.  P."]  then  indorsed  the  said  bill  to  one  G.  H.  [or  *<  to  the 
defendant/']  who  then  indorsed  the  same  to  one  J.  K.,  (s)  who  then  indorsed 
the  same  to  the  plaintiff;  and  the  said  E.  F.  did  not  pay  the  said  bill  although 
the  same  was  presented  (f)  to  him  on  the  day  when  it  became  due ;  of  all 
which  the  defendant  then  had  due  notice.  [Add  count  on  the  consideration, 
as  ante,  Form  5,  p.  83,  from  the  asterisk,  or  conclude  as  directed,  ante,  83, 
noU{e). 

11.  IN  PARTICULAR  CASES. 


1 1.  Indorsee  v.  Acceptor  on  BUl  payable  at  a  Banker^ s,  ^^  and  not 

elsewhere.'*  (u) 

Commencement,  ante,  5.]  For  that  whereas  one  E.  F.  on  [4*c.]  made  his 
bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  said  E.  F.  or  order  ^— —  two 
months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  the  defendant  then  accepted  the  said  bill  pay- 
able at  [Messrs.  6.  and  H.  bankers,  London,  and  not  othemise  or  else' 
where (v)"};  and  the  said  E.  F.  then  indorsed  the  same  to  one  I.  K.,  who 

M  A  nurtake  ai  to  the  penon  to  ivhom  (t)  See  Mellith  v.  Ravdm,  9  Bing.  423; 

the  mil  if  payable  may  be  amended ;  Parks  Shuu  v.  Robint,  1  M.  &  M.  133. 

▼.  Edge,  jnfrrik  (u)  See  1  &  2  Geo.  4,  c  78. 

(r)  U  payable  afi§r  nght,  aee  pott,  Fonn  (v)  Amendment  allowed  by  ttriking  out 

No.  iOi.  these  words;   Higgint  v.  NiehcUs,  7  Dowl. 

(0  Set  mite,  84,  note  (K),  551.    If  they  are  not  in  the  acceptance  of  the 
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then  indoraed  the  same  to  one  L,  M.,  who  then  indoraed  Ihe  ■une  to  tin 
pUintiS*;  and  die  defendant  thm  promiud  the  plaintiff  to  p»j  hiiB  te 
amount  of  tlie  said  bill  acrording  to  the  tenor  and  effect  tlienof  Mid  Of  At 
said  acceptance  and  indoraemmts ;  but  neither  (he  deftodant  ttor  the  hiU 
Messrs.  G.  and  H.,  nor  an}r  person  or  persons  on  bebalf  of  the  deftndaiti  dM 
or  *ould  paj  the  said  bill  or  any  part  thereof,  although  the  said  bDI  Ml 
presented  for  payment  (x)  at  the  said  Messrs.  O.  and  H.,  bankets,  Londtt^ 
aforesaid,  when  the  same  became  payable  according  to  the  tenor  and  efiM 
thereof;  of  all  which  the  said  defendant  then  had  due  notice,  (c)  \^AMeaM 
ott  the  consideration,  as  ante,  Form  5,  p,  83,  /rxim  the  atleritk,  or  conclude  at 
direcUd,  ante,  83,  m>le(e). 


13.  Indorset  t.  Dramer  in  tuch  Caie. 

Conmtncetnent,  ante,  J.]  For  that  whereas  the  defendant  on  [^^.j  vaie 
his  hill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  and 
thereby  required  the  said  E.  F.  to  pay  to  the  defendant  or  order  £—  two 
months  after  the  date  thereof,  which  period  had  elapsed  before  the  cotn- 
mencement  of  this  suit ;  and  the  said  E.  F.  then  accepted  the  said  bill 
payable  [at  Messrs  G.  H.,  bankers,  London,  and  not  othertniee  or  elKKhere]  j 
and  the  said  defendant  then  indorsed  the  said  bill  to  [one  I.  K.,  who  then 
indorsed  and  delivered  the  same  to]  the  plaintiff;  and  neither  the  said  £.  P. 
nor  the  said  Messrs.  G.  and  H.,  nor  any  person  or  persona  on  behalf  of  tlie 
sud  E.  F.,  did  or  would  pay  the  said  bill,  although  ibc  same  was  presented 
for  payment  at  the  said  Messrs.  G.  and  H.,  bankers,  London,  aforesaid,  on 
the  day  when  it  became  due ;  of  all  which  the  defendant  then  had  due  notice. 
[^Add  count  on  the  consideration,  a)  ante,  Form  5,  p.  Si,  frtm  the  atleritk, 
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sr 


MMbttt  then  indorsed  the  same  to  [one  I.  K.,  who  then  indorsed  and 
dtlivncd  die  same  to]  the  plaintiff;  and  the  said  E.  F.  did  not,  nor  did  the 
Mid  Mmnsm  Q.  H.  and  Co*)  or  any  person  or  persons  on  the  behalf  of  the 
Mid  Bk  F.^  pay  the  said  bill,  although  the  same  was  presented  for  payment 
sil(a)  d»  said  Messrs.  G.  H.  and  Co.'s,  bankers,  London,  aforesaid,  on  the 
day  wben  it  became  due ;  of  all  which  the  defendant  then  had  due  notice. 
[CvNCMlf  M  ill  htttjbftiu 


14.  Drawer  v.  Acceptor  on  Bill  accepted  payahle  on  a  Contingency,  (a) 

Commeneementf  ante,  5.]  For  that  whereas  the  plaintiff  on  [^c]  made 
his  biU  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
diereby  required  the  defendant  to  pay  to  the  plaintiff  or  order  £100  two 
months  after  the  date  thereof,  which  period  has  now  elapsed ;  and  the  de- 
fiendant  then  accepted  the  said  bill  payable  [when  he  the  said  defendant 
ihoiiU  hare  received  the  debt  due  to  him  from  G.  H.]  [/oUowing  the  wordi 
^tke  accefi€mee] ;  and  the  plaintiff  saith,  that  the  defendant  afterwards,  to 
wit^  on  [4*^.]  received  the  said  debt,  to  wit,  the  sum  of  £150  so  due  to  him 
from  the  said  G.  H. ;  and  the  defendant  then  promised  the  plaintiff  to  pay 
the  said  bill  according  to  the  tenor  and  effect  thereof  and  of  the  said  ac- 
oeptaiice  thereof.  \_A  eecemi  ccmi  on  a  general  accepUmce  on  the  some  hUl 
eamaot  (as  formerly)  be  now  inserted.  Insert  a  count  on  the  consideration^  ^c. 
90,  Form  1,  or  conclude  as  directed^  ante^  80,  Form  1. 


16*  Indonee  v.  Drawer^  where  Notice  of  Dishonour  was  not  given  or 
Presentment  made^  but  Drawer  had  no  Effects  in  the  Drawees 
Hands,  itc.  {b) 

Cfmnmtmtmtnt,  ante^  5.]  For  that  whereas  the  defendant  on  [^c]  made 
his  bin  of  exchange  in  writings  and  directed  the  same  to  one  £.  F.,  and 
Hivreby  feqaired  the  said  E.  F.  to  pay  to  the  defendant  or  order  £100  two 
flsonths  after  the  date  thereof,  which  period  had  elapsed  before  die  com* 
tnenoement  of  thb  suit ;  and  the  defendant  then  indorsed  and  delivered  the 


It  fttsiB  tb^  fiMt  u  above,  and  aver 
jt  there,  in  an  action  aaainst  the 
or  tiitoraers;  tee  Gibb  ▼.  Mather,  8 
,  %Ui  2C.&J»aS4. 
(f )  Tlut  is  snfflcient  in  this  case,  and  it  is 
t  Momify  to  itate  a  oreaentmefit  to  the 
acceptor ;  SktUon  ▼.  BraitkwaiU,  8  M.  &  W. 
252;5.  C.  1  D.N.S.354. 

(a)  Mmdiiabal  v.  Machado,  6  C.  &  P.  218 ; 
S.a3M.&  Scott,  841. 

(*)  See  KtmbU  t.  MUU,  1  M.  &  G.  768 ; 
Terry  v.  Parker,  ($  A.  &  £.  602.  It  seems 
froB  tba  laet  case  that  the  excuse  stated  here 
weald  abo  be  a  valid  one  for  want  of  present- 
Hie  cofflmoo  form  will  8u£Bce,  if  the 


defendant  has  aftewards  promised  to  pay,  as 
such  a  promise  will  be  evidence  against  him 
both  of  due  notice  of  dishonour  (see  Lundie 
V.  Robertson,  7  East,  231 ;  Gibbon  ▼.  Cogtnm, 
2  Camp.  188);  or  rather,  of  waiver  of  it. 
Chapman  ? .  Annett,  1  Car.  &  K.  552  ;  and 
also  of  due  presentment  for  payment;  Goodall 
V.  Doltey,  IT.  R.712 ;  Rogers  v.  Stepheris,  2 
id,  713.  Presentment  of  foreign  bill  also 
excused:  Greenway  ▼.  Hindley,  4  Camp.  62. 
But  a  count  in  the  common  form  will  not  suf- 
fice where  the  notice  is  excused,  and  there  is 
no  promise  to  pay ;  Burge  v,  Legge,  6  M.  & 
W.  418. 
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aaid  bill  to  the  plaintiff;  and  the  snid  E.  F.  did  not  pay  the  said  bill,  although 
the  tame  was  presented  to  him  on  the  day  when  it  became  due ;  and  the 
plaintiff  aven,  that  neither  at  the  lime  when  the  said  bill  waa  drawn,  oor  U 
any  time  afterwards  from  thence  until  and  at  the  end  of  the  day  when  the 
said  hill  became  due  according  to  its  tenor  and  effect,  nor  from  thence  untfl 
and  at  the  time  when  the  same  was  so  presented  for  payment  thereof  at 
aforesaid,  had  he  the  said  E.  F.  any  effects  of  the  said  defendant,  nor  had 
the  defendant  ever  any  reasonable  ground  for  expecting  that  be  bad  oc 
would  have  any  effects  in  the  hands  of  the  said  E.  F.,  or  that  the  aaid  E.  F. 
would  accept  the  said  bill,  or  pay  or  discharge  any  part  of  the  araoont  of  tb* 
said  bill,  or  be  provided  with  funds  wherewith  the  said  E.  F.  ought  to  or  conU 
pay  the  said  bill  or  any  part  thereof,  nor  was  there  at  any  time  any  con- 
sideration or  value  for  the  defendant  drawing  the  said  bill,  or  for  the  accept* 
ance  or  payment  by  him  the  said  E.  F,  of  the  amount  of  the  said  bill  or  ai^ 
part  thereof;  nor  bath  the  defendant  sustained  any  damage  (c)  by  reaaon  of 
his  not  having  had  notice  of  the  non-payment  by  the  said  E.  F.  of  the  aaid 
bill.  [^Jddcouatonthecoiuuieratum,tuaiile,  FormS,  f.&i,/TOBttheiuterUt, 
or  conc&ufe  at  directed,  ante,  8S,  note(e). 


16.  Against  Drawer  on  Default  Payment,  where  the  Drawee  could 
not  hefovnd.{d) 
Cornmencemetd,  ante,  5.]  For  tliat  whereas  the  defendant  on  [4'C-]  mads 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  by  the 
description  and  addition  of  [Mr.  E.  F„  Smith  Street,  Pimlico,]  and  thereto 
required  the  said  E.  F.  to  pay  to  the  defendant  or  order  £100  two  montha 
after  the  date  thereof,  which  period  had  elapsed  before  the  commencement  of 
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17.  Indorsee  ▼•  Drawer^  where  Drawee  was  dead,  (e) 

Commeneewient^  ante,  5.]  For  that  whereas  the  defendant  on  [^c]  made 
his  bin  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.  [by  the 
description  of  E.  F.,  Esq.,  Hill  Street,  Poplar,]  and  thereby  required  the 
said  E.  F,  to  pay  to  the  said  defendant  or  order  ;£100  two  months  after  the 
date  thereof,  which  period  had  elapsed  before  the  commencement  of  this 
suit,  and  the  defendant  then  indorsed  the  same  [to  one  G.  H.,  who  then 
indorsed  the  same]  to  the  plaintiff;  *  And  the  plaintiff  avers,  that  after  the 
makiDg  of  the  said  biU,  and  before  the  same  became  due,  to  wit,  on  [4'<^*]  ^^ 
said  E.  F.  died,  and  that  at  the  time  when  the  said  bill  became  due  [^  and 
at  the  time  this  action  was  commenced,"  if  the  fact  he  jo,]  no  person  or  per- 
sons had  proved  the  last  will  or  testament  of  the  said  E.  F«  [if  any]  or 
become  executor  or  executors  thereof,  nor  had  any  letters  of  administration 
of  the  estate  and  eflfects  which  were  of  the  said  E.  F.  at  the  time  of  his 
death  been  granted  to  any  person  or  persons,  nor  had  any  person  or  persons 
administered  thereto ;  and  the  plaintiff  further  saith,  that  the  said  bill,  when 
the  same  became  due,  to  wit,  on  [^cJ]  was  duly  presented  at  MiU  Streeti 
PdpIsTi  aforesaid,  being  the  place  mentioned  in  the  said  bill  as  the  place 
where  the  said  E.  F.  resided  or  was  to  be  found,  and  being  a  place  where 
the  said  E.  F.  before  and  until  his  death  was  to  be  met  with,  but  that  no 
person  or  persons  did  or  would  on  such  presentment  pay  the  same ;  and  the 
said  E.  F.  did  not  in  his  lifetime  pay  the  same  or  any  part  thereof;  of  all 
which  the  said  defendant  then  had  due  notice.  [Add  a  count  on  the  constder" 
atiam  as  aUe^  Form  5,  p.  82,  from  the  asterisk^  or  conclude  as  directed,  anUf 
83,  noU  (e). 

18.  Indorsee  v.  Drawer  where  the  Defendant  dispensed  with 

Presentment.  (/) 

As  mike  last  form  to  the  aiterish,  except  that  the  address  of  the  drawee  need 
noi  he  statedJ]  And  the  plaintiff  further  saith,  that  afterwards  when  the  said 
bin  became  due,  to  wit,  on  ['^c.']  he  the  plaintiff  was  ready  and  willing  in  due 
manner  to  present  the  said  bill  to  the  said  E.  F.  for  payment  thereof,  and  to 
demand  of  the  said  E.  F.  payment  of  the  said  sum  of  money  therein  specified^ 
aeeording  to  the  tenor  and  effect  thereof,  and  would  accordingly  have  pre- 
sented the  same  to  the  said  E.  F.,  and  would  have  demanded  payment 
thereof  [whereof  the  said  defendant  then  had  notice] ;  but  the  said  defend- 
ant then  requested  the  said  plamtiff  not  to  present  the  said  bill  to  the  said 


(c)  See  Chit.  jnn.  U.  49 ;  Byles  on  B.  116.  under  an  allegation  that  actual  preientmenC^ 

O)  See  Chit*  jun.  B.  49, 60 ;  1  Wentw.  or  notice  of  dishonour,  wai  giTsn ;  Burgh ?# 

3S£    It  is  BSCjBMery  to  itate  this  in  the  de-  l^g«t  5  M.  &  W,  420. 

clsfatian,  and  it  csmiot  be  giren  in  evidence 
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E.  F,  for  payment  thereof,  and  then  whoUy  dispensed  with  such  pretent- 
tnent,  and  dischai^ed  the  said  plainti?  from  presenting  the  shid  bill  to  the 
said  E,  F.  for  payment  thereof;  and  the  said  E.  F.  hath  nn  paid  the  Mne 
or  any  part  thereof;  of  all  which  the  defendant  then  bad  notiee.  [lAUi 
eamt  on  the  amtidertUioit  at  atUe,  Form  5,  p.  B2,  or  conebiie  W  Am.tBi  9t 


!II.  ON  BILLS  IN  THE  CASE  OF  EXECUTORS,  ASSIGNEtS, 
HUSBAND  AND  WIFE,  Sk. 

19.  Executor  of  Drawer  v.  Acceptor,  (g)  toUh  the  GmmoK  CotaU 

laging  Promises  to  the  Testator,  and  Account  stated  mth  tht 

Plaintiff. 

Cornmencentent  at  ante,  \5,  Form  16.j  For  that  whereas  the  said  E.  F. 
in  his  lifetime,  to  wit,  on  [^c]  made  his  bill  of  exchange  in  writing,  wd 
directed  the  same  to  the  defendant,  and  thereby  required  the  defendant  la 
pay  to  him  the  said  £.  F,  or  order  £100  two  months  [or  "days,"  «r 
"  weeks,"  &c.  according  to  Uie  fad,'}  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit ;  and  the  defendant  tbM 
accepted  the  said  bill,  and  then  promised  the  said  E.  F.,  since  deceased,  (A) 
to  pay  him  the  amount  of  the  said  bill  according  to  the  tenor  and  eAot 
thereof  and  of  the  said  acceptance. 

And  whereas  also  the  defendant,  in  the  lifetime  of  the  said  E.  F.,  to  w^ 
on,  &c.  [on^  day  in  his  Ufetime'],  was  indebted  to  the  said  E.  F.  in  rf-  — t 
for  goods  then  sold  and  delivered  by  the  said  E.  F.  to  the  defendant  at 
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the  ^MAi£^  at  eaecutor  as  aforetaid,  in  £ ,  for  money  then  found  to 

ba  due  ttttm  die  defendant  to  the  plaintifFf  as  executor  as  aforesaid,  upon 
in  icnMnt  A^a  staled  between  the  pUuntiff,  as  executor  as  aforesaid^  and  the 
defendant,  and  the  defendant  afler  the  death  of  the  said  E.  F.»  to  wit,  dn  the 
dqr  and  yeir  last  lAresaidi  in  consideration  of  the  last^mentioned  premises^ 
IMUuiiaed  the  pknntifl^  as  executor  (A)  as  aforesaid,  to  pay  him  the  lastHsien- 
lioMd(Q  flMliey  on  request,  yet  the  defendant  hath  disregarded  his  pro« 
alisea  aad  bath  not  paid  any  of  the  said  several  monies  or  any  part  thereof, 
etlber  lo  Am  said  B*  F.  in  his  lifetime  br  to  the  plaintiff,  as  executor  as 
aHmsaid,  since  the  death  of  the  said  E.  P.,  to  the  damage  of  the  pkihtiff  as 
atee«tor  as  afetcsmd  of  M  ^*s  tad  dierefore  he  brings  his  suit,  &c.  [Add 
ffofert  Oi  anUs  15,  Form  16. 


20.  Second  ChufU,  laying  the  Promises  entirely  to  the  Plaintiff. 

And  whereas  also  the  defendant,  having  so  accepted  the  said  bill  drawn 
by  the  said  E.  P.  in  his  lifetime,  in  manner  and  form  as  in  the  {Jirsf]  count 
BKntioiied,  and  being  so  indebted  as  in  the  [second]  count  mentioned,  and 
the  moneys  in  those  counts  respectively  mentioned  being  in  arrear  and  un- 
paidf  in  consideration  thereof,  afterwards  and  after  the  death  of  the  said 
fib  F«,  to  wit»  on,  [4^0  promised  the  plaintiff,  as  executor  as  aforesaid,  to 
pi^  him  the  said  several  moneys  on  request ;  And  whereas  also  [<is  in  the 
Imeijbrmjrmn  the  asterisk^  wUess  it  be  necessary  to  insert  a  count  on  causes  a^ 
action  mfUr  the  deaths  m  whkh  case  the  Form  8,  po«<,  p.  113,  may  he  added  as 
a/omrth  eomtf  proceeding  from  the  asterisk  there^  and  conelu£ng  with  prqfert, 
ae  iiere  directed. 

21.  By  Adminigirator  ofPrawer  r.  Acceptor. 

Commencement  as  ante,  9,  Forms  1  to  4.]  For  that  whereas  the  said 
E.  F.  in  his  lifetime,  to  wit,  on  [4*c.  proceed  as  in  the  last  forms,  using  the 
word  *^a^bilmistrator"  tn^tead  o/* '<  executor ;"  and  profertt  as  ante,  9. 


9ii  Bjft^  Dra»er,  S^c.  against  the  Execttior  or  Administrator  of 

the  Acceptor. 

tjemmencement  as  ante,  11  or  15,  Forms  6,  18,  descriUng  defendants  repre^ 
ieniaiiee  character.']  Fot  that  whereas  the  said  plaintiff  heretofore,  in  the 
lifetime  of  the  said  E.  F.,  to  wit,  on  [^c.]  made  his  bill  of  exchange  in 
writing,  ancl  directed  the  same  to  the  said  E.  P.,  and  thereby  required  the 
said  E.  F.  to  pay  to  him  the  said  plaintiff  ^100  two  months  after  the  date 

(k)  See  pott,  113,  note  (i).  (i)  See  note  (Oi  anu,  48. 
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thereof,  which  period  bad  elapsed  before  the  commencement  of  thii  luit; 
and  the  aaid  E.  F.  then  accepted  the  uid  bill,  and  tben  promised  the  plain- 
tiff to  pay  him  the  aaid  bill  according  to  the  tenor  and  effect  of  the  uid  bill 
and  of  the  aaid  acceptance  thereof. 

And  whereas  alao  the  said  E.  F.  in  his  lifetime,  to  wit,  on  [^c,]  was  in- 
debted to  the  plaintiff  in  the  sum  of  £ ,  for  goods  then  sold  and  delirercd 

by  the  said  plaintiff  to  the  said  E.  F.,  at  his  request,  and  for  \jprocted  at  m 
the  Forms  7,  8,  9,  pott,  p.  115,  attending  to  the  tUrectiont  there  gioeit.  ff 
Form  8  be  inserted,  commence  it  Iktu .]  "  And  whereas  alao  the  laid  E.  F^ 
in  his  lifetime,  having  so  accepted  the  said  bill,  drawn  b;  the  plaintiff  in  nuuH 
ner  and  form  as  in  the  first  count  mentioned,  and  being  so  indebted,"  [J^.  at  ■ 
in  Form  8. 


23.  Sy  ladortee  of  Executor  of  Drawer  v.  Acceptor, 
The  form  mill  be  ai  ante,  82,  No.  4,  except  that  instead  of  the  common  m- 
dortement  by  the  dranrer  to  the  plaintiff,  the  folUming  should  be  inserted:']-^ 

"And  the  plaintiff  aaith,  that  heretofore,  to  wit,  on  the day  of  ■ '     -, 

A.  D.  ■ [the  date  of  the  nitl,  but  the  exact  day  is  not  material,]  the  uid 

E.  F.  [the  drainer]  made  his  last  will  and  testament  in  writing,  and  tbeiebj 
then  appointed  G.  H.  executor  thereof;  and  the  said  E.  F.  aflerwards,  and 

after  the  drawing  of  the  said  bill,  to  wit,  on  the day  of ,  a.  d.        '- 

[exact  day  not  material]  died,  and  the  said  G.  H,  then  proved  the  said  wil^ 
and  took  upon  himself  the  burthen  of  the  execution  thereof,  and  becstns 
executor  as  aforesaid,  and  as  such  executor  then  indorsed  the  said  hill  to  dis 
plaintiff."  [A  profert  of  the  mill  is  not  necessary ;  see  Stone  v,  RawliiiHii, 
Willes,  S59.     The  above  indorsement,  if  traversed,  Toay  be  proved  by  the  j>n^ 
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25.  JBtf  the  Assignees  of  a  Bankrupt  Drawer  against  the  Acceptor, 
with  the  common  Count,  laying  Promises  to  the  Bankrupt,  and  an 
Account  stated  with  the  Plaintiffs, 

Commencement  as  ante^  11,  Form  7.]  For  that  whereas  the  said  £.  F., 
before  he  became  a  bankrupt,  to  wit,  on  [^c]  made  his  bill  of  exchange 
in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  him  the  said  bankrupt  or  order  ^100:  5$,  6d,  two 
months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  the  defendant  then  accepted  the  said  bill,  and 
then  promised  the  said  £.  F.,  before  he  became  a  bankrupt,  to  pay  him  the 
amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof  and  of  the 
said  acceptance : 

And  whereas  also  the  defendant,  before  the  bankruptcy  of  the  said  £.  F.^ 
to  wit,  on  &c.  [any  day  before  his  bankruptcy']^  was  indebted  to  the  said  E.  F. 
in  £-'^->,  for  goods  then  sold  and  delivered  by  the  said  £.  F.  to  the  de- 
fendant at  his  request,  and  for  [insert  any  other  cause  of  action  as  ante,  46, 
Form  \,  to  the  asterisk,  taking  care  to  write  throughout  the  name  of  the  bank' 
mpt  E,  F.ybr  ''  the  plaintiff,"  and  proceed  thus :]  and  the  defendant,  in  con- 
sideration of  the  last-mentioned  premises,  afterwards  and  before  the  bank- 
mptcy  of  the  said  E.  F.,  to  wit,  on  the  day  and  year  last  aforesaid,  promised 
tbe  said  E.  F.  to  pay  him  the  last-mentioned  money  (in)  on  request,  [if  it  be 
prohaUe  that  a  promise  to  the  plaintiff  can  be  proved  (see  note  (u),  ante,  63), 
here  insert  the  next  form  as  a  third  count  (see  note  (t),  ante,  63) ;  if  not,  pro^ 
eeed  thus :]  And  whereas  also*  the  defendant,  after  the  bankruptcy  of  the 
said  E.  F.,  to  wit,  on,  &c.  [any  day  after  his  bankruptcy  and  before  declaro' 

tiom]  was  indebted  to  the  plaintiffs,  as  assigpiees  as  aforesaid,  in  £ ,  for 

money  then  found  to  be  due  from  the  defendant  to  the  plaintiffs,  as  assignees 
as  aforesaid,  upon  an  account  then  stated  between  the  defendant  and  the 
plaintiffs,  as  assignees  as  aforesaid :  and  the  defendant,  after  the  bankruptcy 
of  the  said  E.  F.,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration 
of  tbe  last^mentioned  premises,  promised  the  plaintiffs,  as  assignees  (n)  as 
aforesaid,  to  pay  them  the  last-mentioned  (o)  money  on  request,  yet  the 
defendant  hath  disregarded  his  promises  and  hath  not  paid  any  of  the  siud 
aereral  moneys  or  any  part  thereof  either  to  the  said  £.  F.  before  he  became 
bankrupt  or  to  the  plaintiflb,  as  assignees  as  aforesaid,  since  the  bankruptcy 
of  the  said  E«  F.,  to  the  damage  of  the  plaintiffs,  as  assignees  as  aforesaid, 
of  ;g       -,  and  therefore  they  bring  their  suit,  &c. 


26.  Second  Count,  laying  the  Promise  entirely  to  the  Plaintiffs. 
And  whereas  also  the  defendant,  having  so  accepted  the  said  bill  drawn 

(a)  Obtenre  the  notes  (l)  and  («),  and,         (n^  See  auU,  64,  note  (fr). 
48,  as  to  the  proniss  and  bieadi.  (o)  See  note  (t),  anu,  48. 
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by  the  uid  B.  F,  before  be  becinie  bankrupt,  in  muinn  ud  fana  h  b  tt| 
Ifaii]  count  mentioned,  and  being  lo  indebted  u  in  the  [weniW]  eoaDt 
mentioned,  and  tbe  moneys  in  those  counts  respectively  mentioBod  being  ii 
arrear  and  unpaid,  in  consideration  thereof,  afternaids,  and  after  tbe  baak* 
mptcy  of  the  »aid  E.  F.,  to  wit,  on  [^c]  promised  the  pbUntiflb,  w  awjgnwt 
as  aforesaid,  to  pay  them  the  several  moneys  on  request;  And  wberen  «b» 
[at  m  the  last  form  from  ihe  atlerisk,  unlest  it  be  neceuary  to  intert  a  eowtf  N 
cautet  of  actum  vfter  the  bankruptcy,  tn  Khich  cote  the  Form  3,  ants^  Q9| 
tfuxy  he  added  at  a  fourth  comt,  commenmig  it,  "  And  nbereaa  alsoi"  ^, 


27.  The  like,  by  Assignees  of  Drawer,  an  Insolvent  Debtor,  agmmt 
Acceptor. 
Coamencetaetit  at  ante,  II,  Form  7.]  For  that  whereas  the  said  %,  Ft 
heretofore  and  before  his  estate  and  cfiectg  vested  in  the  plaintiffi,  aa  tmif- 
neei  u  aforesaid,  by  order  in  that  behalf  made  by  the  Court  for  th«  nlisf 
of  insolvent  debtors  in  England,  according  to  the  provisions  of  tbe  ttJA 
statutes,  to  wit,  on  [j-c]  made  his  bill  of  exchange  in  writing,  and  dilfOtod 
tbe  same  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  Un 
the  said  E,  F.  ^100,  two  months  after  the  date  thereof,  which  period  bud 
elapsed  before  tbe  commencement  of  this  suit;  and  the  defendant  thwi,  ait4 
before  the  vesting  of  tbe  estate  and  effects  of  the  said  E.  F.  in  the  p'"'n*'flfni 
aa  assignees  as  aforesaid,  accepted  the  said  bill  and  then  promiwd  tits  wd 
E.  F.  to  pay  the  same  according  to  the  tenor  and  effect  thereof  and  of  Un 
said  acceptance  thereof.  [Proceed  at  in  the  but  form,  mith  Hie  wtcaisoy 
alterationt  tn  regard  to  the  ituolvency  instead  of  banhvptcy,  attmdbig  to  tAl 
tuggationt  there. 
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'^plttBtiff  and  E.  F.,  unce  deceased,"  instead  of  ^*  to  the  bankrupt  before 
hb  bankruptcy ;"  (/*  necessary  a  third  count  may  be  added^  as  in  Form  26, 
fajfiaH  tim  dtJds  to  the  deceased^  and  the  'promise  to  thepkuntiff  alone^  as  suf" 
otDor,  (jMemise  eitck  promise  is  not  proteable,)  and  an  account  stated  with  the 
tlmmi\ff(jmly)f  nU  noticing  the  deceased.  It  may  also  frequently  be  advisable 
|0  mdd  m  fimrth  coimt  for  debts  accruing  after  the  death  entirely  to  the  plain- 
^f.    Seepoa,  <^  Partners." 

A  form  against  a  surviving  party  to  a  bill  is  not  given^  it  being  unnecessary 
la  decimre  against  a  swrvioor  specially  as  such.  He  may  be  sued  as  if  he  alone 
flMdb^  or  mdorsedf  or  accepted,  the  bill,  Sfc,  He  cannot  plead  the  non-joinder 
n  mhatement^  as  he  cannot  aiver  the  other  party  is  aUve;  and  no  objection  can 
effectnaUy  be  made  at  the  trial  on  the  ground  of  a  variance;  Mountstephen  v. 
Brooke,  1  B.  &  Al.  224. 

29.  By  Hushand  and  Wife,  on  a  Bill  drawn  by  and  payable  to  the 
Wife  before  Marriage,  against  the  Acceptor. 

Commencement  as  ante,  16,  Form  20.]  For  that  whereas  the  said  E., 
wbQst  she  was  unmarried,  to  wit,  on  [^c.]  made  her  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  the 

defaidant  to  pay  to  her  the  said  E.  £ [two]  months  afler  the  date 

thereof)  which  period  had  elapsed  before  the  commencement  of  this  suit ; 
and  the  defendant  then  accepted  the  said  biU,  and  then  promised  the  said 
Ef,  whilst  she  was  unmarried^  to  pay  the  same  according  to  the  tenor  and 
tSect  thereof  and  of  the  said  acceptance  thereof.  [Add  count  on  the  original 
consideration  on  the  principle  of  Form  19,  ante,  p.  90,  laying  the  debt  and 
pramte  to  pay  "  to  the  said  £•  whilst  she  was  unmarried,"  and  a  third  count 
me  m  Form  20^  charging  that  tfte  debts  were  due  to  the  wife  dum  sola,  and 
lamng  the  promise  to  the  plaintiffs  since  their  intermarriage ;  see  post,  <<  Hus* 
band  and  Wife."  When  the  husband  alone  may  sue  on  a  bill  to  the  wife  dum 
eota,  Macneilage  v,  Holloway,  1  B.  &  Aid.  218 ;  Richards  v,  Richards,  2  B. 
&  Ad.  447.  The  assignees  of  a  bankrupt  cannot  sue  alone  on  a  note  given  to 
ike  wffe  dum  sola,  payable  to  her  order;  Sherington  r.  Yates,  1  D.  &  L.  1032; 
S.  C.  12  M.  &  W.  S55. 

30.  Agaimt  Htuband  and  Wife,  on  Bill  accepted  by  her  before 

Marriage. 

Cummenctment  against  defendant,  **  and  E.  his  wife,  who  have  been  sum- 
qooned,  ftc."  as  ante,  \,  6,  or  7.]  For  that  whereas  6.  H.,  whilst  the  said  E. 
was  unmarried,  to  wit,  on  [4*^*]  niade  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  E.  whilst  she  was  unmarried,  and  thereby 
icquired  the  aaid  E.  to  pay  to  the  said  G.  H.  or  order  £— —  two  months 
after  the  date  thereof,  which  period  had  elapsed  before  the  commencement 
of  thb  suit ;  and  the  said  E,,  whilst  she  was  unmarried,  then  accepted  the 
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said  bill,  and  the  said  G.  H,  then  indoTBed  tbe  same  to  one  I.  K.,  who  then 
indorsed  the  same  to  the  plaintiS',  and  the  said  E.,  whilst  she  i«aa  unmarried, 
then  promised  the  plaintiA*  to  pay  him  the  amount  of  the  said  bill  accoiding 
to  the  tenoi  and  effect  thereof  and  of  the  said  acceptance  and  indoruments. 
\_Add  a  count  on  the  original  debt,  on  the  principle  of  Form  25,  ante,  p.  9S, 
charging  that  "  the  said  E.,  whilst  she  was  unmarried,  was  indebted,"  ^. 
and  latfing  a  proniite  by  her  mhiltt  wimarriedi  and  breach,  "  that  E.  whibt 
unmarried  and  defendants  since  their  intermarriage,  have  respectirel;  disr** 
garded  the  said  promises,  and  have  not  nor  bath  either  of  them  paid  lojr 
of  the  said  moneys,"  ifc.  A  counf  laying  a  promise  by  both  the  de/endamtt 
since  their  marriage  catautt  be  iruerted;  tee  Morris  v.  Norfolk,  1  TannL  Hit 
Fittam  e.  Foster.  1  B.  &  C.  248. 


IV.— ON  FOREIGN  BILLS. 

31.  Drawer  (or  Indorser)  against  Acceptor. 
CommencemeKt,  ante,  fi.]  For  that  nbereas  the  plaintiff  [or  "  one  £.  F."] 
on  [4^.}  in  parte  beyond  the  teas,  (7)  to  wit,  at  Paris,  [or  "  Dublin,  in  Ir»- 
land,"(r)]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
the  defendant,  and  thereby  required  the  said  defendant  to  pay  ["  that  hit 
second  of  exchange  (according  to  the  Inll),  first  apd  third  of  the  same  tenor 
and  date  not  paid"  («)]  to  the  plaintiff  [or  "oneG.H."]  or  order,£lOO:  5s.  M 
Sterling)  [_or  "  3000  francs"]  two  months  (f)  after  date  thereof,  [or  "  at  two 
usances,  (u)  that  is  to  say,  at  two  calendar  months  (u)  after  the  date  thereof," 
[according  to  the  6t/^]]  which  period  had  elapsed  before  the  commencement  of 
this  anit,  [if  the  action  be  by  an  indorsee,  tlate  the  drawer's,  E.  F.'i,  indorie~ 
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when  the  same  became  due,  was  and  is  of  great  value,  to  wit,  of  the  value 

of  [^ ]  of  lawful  money  of  Great  Britain."    [Add  count,  and  conclude 

as  i&rctedj  ante,  80,  Form  No.  1 . 

32.  Indorsee  v.  Drawer  of  Foreign  Bill — Default  Acceptance. 

Commencement,  ante,  5.]  For  that  whereas  the  defendant,  on  [4*c]  in 
p^rts  beyond  the  seas,  to  wit,  at  [Paris,]  made  bis  bill  of  exchange  in  writing, 
and  directed  the  same  to  one  £.  F.,  and  thereby  required  the  said  £•  F.  to 
pftj(x)  to  the  said  defendant  [or  *'  one  G.  H.'']  or  order  £100:  5s.  6d. 
sterling  (a)  two  months  after  the  date  thereof,  (6)  which  period  had  elapsed 
before  the  commencement  of  this  suit,  (c)  And  the  defendant  then  indorsed 
the  said  bill  of  exchange  [to  one  G.  H.,  who  then  indorsed  the  same  to  one 
J.  K.,  who  then  indorsed  and  delivered  the  same]  to  the  plaintiff.  And  the 
said  bill  was  then  presented  to  the  said  £.  F.  for  acceptance,  and  the  said 
E.  F.  then  refused  to  accept  the  sara^.  [If  the  bill  be  dranm  in  sets,  add  this 
averment  "  nor  did  nor  would  he  accept  the  said  frst  or  third  of  exchange  in  the 
Mid  bill  mentioned"  (d)"]  whereupon  the  said  bill  was  then  duly  protested  (e) 
fcur  non-acceptance  thereof,  of  all  which  the  defendant  then  had  due  notice ; 
and  the  plaintiff  avers,  that  by  reason  of  the  premises,  he  hath  incurred 
diTera  expenses,  to  wit,  to  the  amount  of  £5  in  and  about  the  noting,  pro- 
testing and  re-exchange  of  the  said  bill,  and  for  commission  and  postages 
incidental  thereto ;  (/)  and  the  defendant  then,  [^c,  conclude  as  in  Form 
No.  6,  ante^  SS,  from  the.  * 


33.  Indorsee  against  Drawer  of  Foreign  Bill — Default  Payment. 

Commencement,  ante,  5.]  For  that  whereas  the  defendant,  on  [^c]  m 
pesrts  beyond  the  seas,  to  wit,  at  [Paris,]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  £.  F.,  and  thereby  required  the  said 
B.  F.  to  pay(g)  to  the  said  defendant  or  order  £100:  5s,  6d.  sterling,  (A) 
two  months  after  the  date  thereof,  (^)  which  period  had  elapsed  before  the 
oomiDencement  of  this  suit,  (t)  And  the  said  defendant  then  indorsed  the 
said  bfll  to  [one  G.  H.  who  then  indorsed  the  same  to]  the  plaintiff.  And 
the  said  E.  F.  did  not  pay  the  said  bill,  although  the  same  was  presented  to 


(s)  Obtenre  Ust  form  and  the  notes. 

(«)  If  psjible  in  fonign  money,  observe 
tis  last  form. 

(h)  If  payable  tt  usances,  &c.  observe  the 
last  fom. 

(c)  This  allegation  is  in  all  cases  unne- 

osnaiy.  amU,  80.  note  (m)  ;  bat  in  tlie  case 

in  the  tszt  the  right  of  action  accrues  imme- 

dialdy  oniMHi-acoeptance.  protest  and  notice  ; 

¥ndiAmd  r.  Watk§r,  9  M.  &  W.  506. 

(d)  Simrhi  v.  Ckmemttn,  Carth.  509; 
Wtgmltfs  f .  Khm,  Stra.  214. 


(e)  As  to  the  omission  of  this  averment, 
see  Salomons  v.  Stavely,  3  Doug.  298  ;  Chit, 
jun.  B.  423;  see  Withsriey  v.  Sanfield,  1 
Sho.  127  ;  Chit.  jun.  B.  173  ;  id.  61. 

(/  )  See  Kindrick  v.  Lomax,  2  C.  &  J.  407. 

(g)  Observe  Form  No.  31,  supra,  and  the 
notes  to  that  form. 

(h)  If  payable  in  foreign  money,  or  at 
usances,  or  after  sight,  or  drawn  in  sets,  ob- 
serve Form  No.  31,  supra, 

(i)  See  ante,  note(c). 

H 
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him  on  tbe  day  When  it  became  due,  whereupon  the  said  bill  vtu  then  dulj 
protested  for  non-payment  thereof,  of  all  whicli  the  defendant  then  had  due 
notice.     [Conclude  o»  in  Form  No.  6,  ante,  83,  from  the.* 


34.  Indorsee  v.  Acceptor  of  Foreign  Bill  supra  Protett.  (i) 

Commencement,  ante,  5.']     For  that  whereas  one  £.  P.  on  [trc-^  >»  part* 

beyond  the  seas,  to  wit,  at  [Paris,]  made  his  bill  of  exchange  in  writing, 

and  directed  the  same  to  one  G.  H.  and  thereby  required  the  said  G.  H. 

to  pay  (A)  to  the  said  E.  F.  or  order,  ;£ (t)  two  months  after  the  dots 

thereof,  (/)  which  period  had  elapsed  before  the  commencement  of  this 
suit.  And  the  said  E.  F.  then  indorsed  the  same  to  [L.  M.  who  then  in- 
dorsed tbe  same  to]  the  plaintiff,  and  the  said  bill  was  then  presented  to  thfl 
said  G.  H.  for  acceptance,  and  he  then  refused  to  accept  the  same,  where- 
upon the  said  bill  was  then  protested  for  non-acceptance  thereof,  of  all  whicfa 
the  defendant  then  had  notice.  And  thereupon  the  defendant,  in  order  to 
prevent  the  said  bill  from  beinf;  sent  back  and  returned  to  the  said  E.  F. 
[the  dTatver]  did  under  the  said  protest  accept  the  said  bill,  and  ibe  aaid 
G.  H.  [the  original  dramee']  did  not  pay  the  said  bill,  although  the  same  waa 
presented  (m)  to  him  for  payment  on  the  day  when  it  became  due,  where- 
upon the  said  bill  was  then  duly  protested  (n)  for  non-payment  thereof,  of 
all  which  the  defendant  then  had  due  notice.  [Add  a  count  upon  the  origiml 
debt,  and  conclude  as  directed,  ante,  83,  Form  No.  5,  from  the,  * 

FOR  BOARD  AND  LODGING.(o) 


DECLARATIONS  IN  ASSUMPSIT  :--BROKER. 


99 


BROKER. 
See  **  Agent,"  ante,  51. 


BY  AND  AGAINST  CARRIERS,  (p) 


1.  Bjf  a  Carrier  for  the  Carriage  of  Goods  hy  Land,  (j) 

(UmmkancenmU  as  ante,  46,  Form  1.]  For  the  carriage  of  goods  by  the 
pkuotiff  carried  and  conveyed  in  carts  and  other  carriages  for  the  defendant 
at  his  request  [conclude  with  account  stated  and  breach,  as  ante,  48,  Form  1, 


2.  For  the  Freight  of  Goods,  (r) 

Commestcement  as  ante,  45.]  For  freight  [**  primage  and  average,"  tf 
dioMned,]  payable  by  the  defendant  to  the  plaintiff  for  and  in  respect  of  the 
conveyance  and  delivery  («)  by  him  for  the  defendant  and  at  his  request^  of 
divers  goods  and  chattels  in  and  on  board  of  certain  ships  and  vessels  from 
divers  places  to  divers  other  places,  ['<  and  the  loading,  unloading  and  deli- 
very tbereoC  if  the  fact  be  so,']  for  the  defendant  at  his  request«  and  for,  &c. 
[Coacfmfc  mitk  account  stated  and  breach,  as  ante,  48,  Form  1. 


3,  For  Lighterage, 

Commencewient  as  ante,  46.]  For  the  lighterage  of  goods  by  the  plaintiff, 
oonveyed  in  lighters  and  other  vessels  of  the  plaintiff,  and  by  him  shipped 
and  landed  from  and  out  of  the  same  for  the  defendant  at  his  request,  and 
tor  [accomU  stated  and  breach^  as  ante,  48,  Form  1. 


4*  Sy  the  Master  of  a  Ship,  on  the  Bill  of  Lading ^  against  tJie 
Canstgnee  of  Goods^for  not  receiving  the  Goods  from  the  Ship  in  a 
reasonable  time,  (t) 

For  that  whereas  the  defendant  on  [^c]  at ,  caused  to  be  shipped  on 


(p)  See  Stoiy  on  Bailments;  Chit.  jod. 
Ccntr,  Index,  in  voe, 

(f )  TIm  common  count  for  work  suffices ; 
«ate,  46.olis« 

(r)  Set  IB  fMtral  Abbott  on  Ship,  by 
8«ql.8bse}  3  Chit.  Coram.  Law,  407.  Debt 
Off  assumpsit  lies;  but  if  there  be  a  covenant 
oader  setl,  the  remedj  is  debt  or  covenant. 
The  sbote  OMnmon  form  suffices  against  the 
iadoffsee  of  a  l»U  of  lading ;  Dougal  v.  Kmn- 
kle,  3  BiBg.  383 ;  when  such  indorsee  liable, 
Stmim  f.  F«uMa«r.2G.&  D.  244;  S.C. 
4  Q.  B.  300  i  when  to  declare  specially,  Amot 
T.  Tmptriey.  8  M.  &  W.  808.  Either  the 
or  capt^  may,  in  general,  sue  for 
,}  Inl  the  eonrignee  is  not  liable  with- 


out  proof  of  a  special  contract  to  pay,  unless 
there  is  a  bill  of  lading ;  Coleman  v.  Lambert, 
5  M.  &  W.  502. 

(j)  It  is  necessary  to  aver  a  delivery ;  Amot 
v.  Temperley,  8  M.  &  W.  808 ;  when  freight 
pro  raid  cas  be  recovered,  Vlierboom  v.  Chap- 
man,  13  AI.  &  W.  230. 

(0  Evant  v.  Fortter,  1  B.  £c  Ad.  118. 
The  master,  thougli  he  may  sue  as  above, 
cannot  sue  for  demurrage  on  an  implied  con- 
tract ;  see  Brouncker  v.  Scott,  4  Taunt.  1  ; 
Jeuon  v.  Solly,  id,  52,  po$t.  111,  note(r). 
But  if  the  ship  were  detained  longer  than  the 
usage  of  trade  warranted,  a  special  action  will 
lie;  Horn  v.  Bentusan,  2  M.  Ac  Rob.  336; 
S.  C.  9  C.  &  P.  709. 

h2 
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board  a  ship  called  the  Betey,  then  lying  in  the  port  of ,  whereof  the 

plaintiff  wat  master,  divers  goods  and  chattels,  then  represented  to  be  in 
good  order  and  nell-conditioned,  to  be  delivered  in  the  like  good  order  and 
condition  at  the  port  of  London  (all  and  every  the  dangers  of  the  teas  and 
navigation  excepted)  unto  the  defendant  or  his  assigns,  he  or  they  payii^ 
certain  freight  for  the  said  goods  then  agreed  upon,  and  the  plaintiff  then 
received  the  said  goods  on  board  the  said  ship,  and  then  agreed  with  the  de- 
fendant to  deliver  to  him  tbe  said  goods  and  chattels  as  aforesaid,  atid  in 
consideration  of  the  premises  the  defendant  then  undertook  and  promised 
the  plaintiff  to  accept  and  receive  the  said  goods  and  chattels  at  the  port  of 
London  from  the  plaintiff  in  a  reasonable  time  after  the  defendant  should  hare 
notice  of  the  plaintiff  being  ready  to  deliver  the  same  as  aforesaid  ;  and  tbe 
plaintiff  avers  that  the  said  vessel  afterwards,  to  wit,  on  [i^c.]  arrived  with  the 
said  goods  in  the  said  port  of  London,  and  that  the  plaintiff  was  then  ready  to 
deliver  them  to  the  defendant  as  aforesaid,  of  which  the  defendant  then  bad 
notice,  and  although  a  reasonable  time  for  the  defendant  to  accept  aixl  receive 
the  said  goods  at  the  port  of  London,  alVer  he  had  such  notice  as  aforesaid, 
had  elapsed  before  the  commencement  of  this  suit,  and  although  the  plaintiff 
was  always  during  such  reasonable  time  after  such  notice  as  aforesaid  ready 
and  willing  (u)  to  land  and  deliver  the  said  goods  as  aforesaid  to  the  defendant, 
of  which  tbe  defendant  during  all  that  time  had  notice,  yet  the  defendant  did 
not  nor  would,  although  then,  and  within  such  reasonable  time  as  aforesaid, 
to  wit,  on  [^c]  requested  by  the  plaintiff  so  to  do,  within  such  reascHiable 
time,  or  at  any  other  time,  accept  or  receive  the  said  goods  and  chattels,  or 
any  part  thereof,  but  wholly  neglected  and  refused  so  to  do  for  a  great  and 
unreasonable  time,  to  wit,  twenty  days  after  the  expiration  of  such  rea- 
sonable time  from  the  period  when  he  had  such  notice  as  aforesaid.     And 
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212,  217,  same  cata,per  Cur,  By  the  Carriers'  Act,  1  W.  4,  c.  68,  sect.  1,  "  no 
inaQ  contractor,  stage-coach  proprietor,  or  other  common  carrier  hy  land  for  hire 
shall  be  liable  for  the  lost  of  or  injury  to  any  article  or  property  of  the  descrip- 
tion following,  that  is  to  say,  gold  or  silver  coin  of  this  realm,  or  of  any  foreign 
state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or  any 
precious  stones,  jewellery,  watches,  clocks  or  time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the  governor  and  company  of  the  banks  of  England,  Scot- 
land and  Ireland,  or  of  any  other  bank  in  Great  Britain  or  Ireland,  orders,  notes 
or  securities  for  payment  of  money,  English  or  foreign  stamps,  maps,  writings, 
title  deeds,  paintmes,  engranngs,  pictures,  gold  or  silver  plate  or  plated  articles, 
glass,  china,  silks  m  a  manufactured  or  unmanufactured  state,  and  whether 
wroufffat  up  or  not  wrought  up  with  other  materials,  fUrs  or  lace,  or  any  of  them, 
contamed  m  any  parcel  or  package  which  shall  have  been  delivered  either  to  be 
carried  for  hire  or  to  accotnpany  the  person  of  any  passenger  in  any  mail  or  stage- 
coach or  other  public  conveyance,  when  the  value  of  such  artide  or  articles  or 
property  contained  in  such  parcel  or  package  shall  exceed  the  sum  of  £10;  imless 
at  tne  time  of  the  delivery  thereof  at  the  office,  warehouse  or  receivii^^-house  of 
such  mail  contractor,  coach  proprietor  or  other  common  carrier,  or  to  his,  her  or 
their  book-keeper,  coachman  or  other  servant,  for  the  purpose  of  being  carried, 
or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and  nature 
of  such  article  or  articles  or  property  shall  have  been  declared  by  the  person 
sending  or  delivering  the  same  (see  Boys  v.  Pink,  8  C.  &  P.  361),  and  such  in- 
creased charge  as  is  hereinafter  mentioned,  or  an  engagement  to  pay  the  same, 
be  accepted  oy  the  person  receiving  such  parcel  or  package." 
7be  second  section  enacts,  "  that  when  any  parcel  or  package  containing  any  of 
the  said  articles  shall  be  so  delivered,  and  its  value  and  contents  declared  as 
aforesaid,  and  such  value  shall  exceed  ihe  sum  of  £10,  it  shall  be  lawful  for  such 
mail  contractors,  stage-coach  proprietors  and  other  common  carriers,  to  demand 
and  receive  an  increased  rate  of  charge,  to  be  notified  by  some  notice  affixed  in 
legible  characters  in  some  public  and  conspicuous  part  of  the  office,  warehouse  or 
otner  receiving-house  where  such  parcels  or  packages  are  received  by  them  for 
the  purpose  of  conveyance,  stating  the  increased  rate  of  charge  required  to  be 
paid,  over  and  above  the  ordinary  rate  of  carriage,  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable  articles ; 
and  all  persons  sending  or  delivering  parcels  or  packages  containing  such  valuable 
articles  at  such  office  shall  be  bound  by  such  notice  without  further  proof  of  the 
same  having  come  to  their  knowledge." 
13y  the  third  section,  **  when  the  value  shall  have  been  so  declared,  and  the  in- 
creased rate  of  charge  paid,  or  any  engagement  to  pay  the  same  shall  have  been 
accepted,  the  person  receiving  such  increased  rate  of  charge,  or  accepting  such 
agreement,  shall,  if  thereto  required,  sign  a  receipt  for  the  package  or  parcel, 
acknowledging  the  same  to  have  been  insured  (which  receipt  shall  not  be  liable 
to  any  stamp  duty) ;  and  if  such  receipt  shall  not  be  given  when  required,  or 
such  notice  as  aforesaid  shall  not  have  been  affixed,  the  mail  contractor,  stage- 
eoach  proprietor,  or  other  common  carrier  as  aforesaid,  shall  not  be  entitled  to 
any  benefit  or  advantage  under  the  act,  but  shall  be  liable  as  at  the  common  law, 
and  be  liable  t«  refund  the  increased  rate  of  charge." 

The  fourth  section  provides,  "  that  no  public  notice  or  declaration  shall  limit  or  in 
anjTwise  affect  the  liability  at  common  law  of  any  such  mail  contractors,  stage- 
coach proprietors,  or  other  public  common  carriers,  for  or  in  respect  of  any 
goods  to  be  carried  and  conveyed  by  them ;  but  that  they  shall  be  liable  as  at 
the  common  law,  to  answer  for  the  loss  of  or  injury  to  any  articles  and  goods 
in  respect  whereof  they  may  not  be  entitled  to  tne  benefit  of  the  act,  any  public 
notice  or  declaration  by  them  made  and  given  contrary  thereto,  or  in  anywise 
limiting  such  liability,  uotwitlistanding." 

Section  six  provides,  '*  that  nothing  in  the  act  contained  shall  extend  or  be  con- 
stiaed  to  annul  or  in  anywise  affect  any  special  contract  between  such  mail  con- 
tractor, stage-coach  proprietor,  or  common  carrier,  and  any  other  parties,  for  the 
conveyance  of  goods/' 

By  the  seventh  section  it  is  enacted,  '*  that  where  any  parcel  or  package  shall  have 
been  delivered  at  any  such  office,  and  the  value  and  contents  declared,  and  the 
increased  rate  of  charges  been  paid,  and  such  parcel  or  package  shall  have  been 
lost  or  damaged,  the  party  entitled  to  recover  dmnages  m  respect  thereof  shall 
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aUo  be  entitled  to  recover  back  auch  iucreaaed  cUftTgea  iu  additini  to  tbe  value 
of  Bucb  pucel  or  package.'' 

The  tigkth  section  providea,  "  that  nothing  in  the  act  ihall  proteot  any  nail  eon- 
tractor,  ita^c-coBch  proprietor,  or  other  comioon  carrier  for  bir«,  fnun  liabili^ 
to  answer  tar  lou  or  injury  to  any  goodi  or  article*  whatioever,  aritiog  from  tM 
feUmioM  (»ee  Boyd  v.  Ckapmmt,  2  Bing.  N.  C.  222,)  aclt  of  anj  ooachmaii, 
guard,  book-keeper,  porter,  or  other  lemonf  in  hi*  aofloy ;  nor  to  pratect  any 
such  coackmtn,  guard,  hook-lueiitr,  or  other  ttrvont,  from  liability  for  ukj  Ion  or 
iniury,  occationM  by  hia  oicn  penonal  neglect  or  tai$aiiiduet." 

By  tno  ninth  lection,  "  such  moil  contracton,  tlafe-coach  proprieton,  or  other 
common  carriin  for  hire,  are  not  to  be  concluded  as  to  the  value  of  any  (uch 
panel  or  paduge  by  the  value  lo  declared  ai  aforeiaid,  but  tbftt  he  or  they  shall 
in  all  cases  be  entitled  to  require  from  the  plaintifT  proof'  qf  tAi  acttml  value  of 
the  contents  by  the  ordinary  legal  evidence ;  and  that  the  mul  oontraclen, 
•tage-coach  proprietors,  or  atner  common  carriers,  aa  aforeaaid,  shaU  be  liabl* 
to  such  damages  only  as  ahull  be  m  proved  as  afareswd,  not  exceeding  the  As- 
clared  value,  tt^ther  with  tlic  incrcoicd  charges." 

The  statute  applies  even  to  bulky  goods  of  the  description  mentioned  in  the  act ; 
and  there  is  no  distinction  bcttreen  gross  and  ordinary  negliganoe,  the  carrier 
being  equally  protected  in  citlicr  case,  (Hintan  v.  Dibdeti,  2  Q.  B.  646) ;  he 
WoiJd  however  De  responsible,  notwithstanding  the  proviaioni  of  the  statute,  fbr 
unreasonable  delay  ur  negligeuco  in  delivering  the  goods,  (Btiycl  v.  Pink, 
mpra),  or  for  wilful  miafeozancc,  as  sending  the  eoods  by  a  w^ung  conveyance, 
but  Id  such  case  the  declaration  should  be  framed  in  trover ;  (see  Cnil.  Contr.) 


5.  Against  a  Railway  Company  or  other  Carrier  for  losing  Chads. 

For  that  whereas  the  defendant  before  and  at  the  time  of  the  nukiog  of 
his  promise  hereinader  mentioned  was  a  common  carrier  (x)  of  goods  and 
cliattels  for  hire  in  and  by  a  certain  waggon  [or  "  coach,"  or  "  cerlwn  car- 
riages running  upon  a  certain  railroad,"]  from  a  certain  place,  to  wit,  from 

,  to  a  certain  other  place,  to  wit,  to  — — :  (y)  and  the  defendant  being 

Bucli  carrier  as  aforesuid,  the  ptaintifT  heretofore,  to  wit,  on  [^c.]  at  the 
request  of  the  defendant,  caused  to  be  delivered  to  him  aa  auch  carrier  (z) 
s  and  clinllclii,   to  ivil  [^-c.  ilcst-rilic  them  as  in  trovrr,  (n)]  of  the 
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aforeiaid  to  •— ^-^  aforesaidi  and  there  within  a  reasonable  time  in  that  behalf  (c) 
to  be  aafely  and  lecurely  delivered  by  the  defendant  for  the  plaintiff,  (d)  for 
reward  to  the  defendant;  and  in  consideration  thereof,  he  the  defendant 
then  undertook  and  promised  the  plaintiff  to  take  care  of  the  said  goods  and 
cbattela,  and  safely  and  securely  to  carry  and  convey  the  same  in  and  by  the 

said  waggon»  [or  "  coach>  Sec""]  from  aforesaid  to aforesaid,  and 

there  within  a  reasonable  time  in  that  behalf  safely  and  securely  to  deliver 
the  aane  for  the  plaintiff;  and  although  the  defendant,  as  such  carrier  as 
aforetaid,  then  had  and  received  the  said  goods  and  chattels  for  the  purpose 
aforesaid,  yet  the  defendant,  not  regarding  his  said  promise,  did  not  take 
cafe  of  the  said  goods  and  chattels,  or  safely  or  securely  carry  or  convey  the 

same  from     ■    ■  aforesaid  to aforesaid,  nor  there  within  a  reasonable 

time  in  that  behalf,  or  at  any  time,  safely  or  securely  deliver  the  same  for  the 

plaintiff,  although  a  reasonable  time  for  such  delivery  had  elapsed  before 

tibe  oommeneenent  of  this  suit ;  and  the  defendant,  being  such  carrier  as 

afereaaid»  so  carelessly  and  negligently  behaved  and  conducted  himself  with 

respect  to  the  said  goods  and  chattels,  that  by  and  through  the  mere  care* 

lessness,  negligence,  and  improper  conduct  of  the  defendant  and  his  servants 

ia  that  behalf,  the  said  goods  and  chattels,  being  of  the  value  aforesaid, 

sfterwards,  to  wit,  the  day  and  year  aforesaid,  became  and  were  and  are 

wholly  loet  to  the  plaintiff.     To  the  plaintiff's  damage  [^. 


6.  Against  a  Carrier  far  carelessly  delaying  the  carriage  and  delipery 

of  a  ParceL  (e) 

-hoeted  as  anie^  102,  Form  5,  to  the  asterisk,']  carried  and  conveyed  by  the 

defendant,  to  wit,  from aforesaid  to  aforesaid,  and  there  to 

delivered  by  the  defendant  to  the  said  plaintiff  (/)  within  a  reasonable 
m  that  behalf,  for  reward  to  the  defendant,  and  in  consideration  of  the 
I,  the  defendant  then,  to  wit,  on  the  day  and  year  aforesaid,  pro- 
'^^^sed  the  plaintiff  to  use  due  and  proper  care  and  diligence  in  and  about 

carrying  and  conveying  the  said  goods  and  chattels  from aforesaid 

»—  aforesaid,  and  there  delivering  the  same  to  the  said  plaintiff  in  a 

time  then  following,  for  the  carriage,  conveyance,  and  delivery  of 

goods  and  chattels  as  aforesaid,  and  although  such  reasonable  time 

^^tpsed  long  before  the  commencement  of  this  suit,  yet  the  defendant,  not 


(t)  8se  Empha^l  T.  Piekfifrd,  5  M.  &  G.  no  liability  unless  he  received  the  goods,  or 

^^06.  DeHfery  within  a  reaionable  time  would  the  sale  has  been  rescinded  by  agreement 

^^  iinpfied  by  law ;  ibid.  with  the  consignor. 

(4}  Or   "  to  one  — »"  if  the  consignee  (e)  See  antef  102,  obs.,  and  Boyes  v.  Pink, 

^91  a  pwchsier,  &c. ;  Steph«nu»n  v.  Hart,  4  8  C.  &  P.  361.     And  see  a  similar  form  in 

lliog.  478.     But  in  general  such  consignee  ease  against  a  railway  company,  Pickford  v. 

Ihoold  ba  the  plaint^;  antt,  obs.  p.   100;  Giand  Junetion  Railway  Company,  12  M.  & 

bat  llus  it  not  the  esse  where  the  consignee  W.  755. 

VM  by  aspiCM  agreement  to  be  subject^  to  (/)  Sec  ante,  note  (c/). 
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r^uding  his  taid  promiie,  did  not  nor  would  use  due  or  premier  can  or 
diligfince  in  and  about  the  carrying  or  cooveying  or  delivering  the  said  goods 
and  chattels  as  aforesaid,  or  any  of  them,  within  such  reasonable  tiros  aa 
albresaid,  but  wholly  neglected  and  refused  so  to  do  ;  and  by  reason  of  ^' 
carelessness,  negligence,  and  improper  conduct  of  the  defendant  and  bis 
seirants  in  that  behalf,  the  said  goods  and  chattels  were  not,  nor  were  any 
of  them,  delivered  to  or  received  by  the  plaintiff  until  the  expiration  of  a 
long  and  unreasonable  time  after  the  defendant  received  the  same  as  afor»- 
■aid,  sod  afler  the  time  when  the  same  should  have  been  delivered  to 
the  plaintiff,  to  wit,  one  inoDth  after  such  last-mentioned  time ;  and  by 
reason  of  the  premises  the  said  goods  and  chattels,  being  of  the  value  afore- 
said, were  depreciated  in  value,  and  became  and  were  and  are  of  little  or  iw 
use  or  value  to  the  plaintiff,  and  he  thereby  lost  the  means  and  opportunity 
of  selling  the  same,  and  was  thereby  deprived  of  divers  great  gains  and  profits 
which  otherwise  might  and  would  have  accrued  to  him,  and  thereby  incumd 
a  great  expense,  to  wit,  ^10,  in  endeavouring  to  obtain  the  said  goods,  and 
was  and  is  otherwise  injured.    To  the  damage,  &c. 


7.  Against  a  Booking-office  keeper  for  not  taking  care  of  Goods,  and 
safely  delivering  them  to  tke  proprietor  of  the  Waggon  by  which 
they  were  directed  to  be  forwarded,  (g) 

For  that  whereas  the  plaintiff  heretofore,  to  wit,  on  [>!ir.],  at  the  requeat 
of  the  defendant,  caused  to  be  delivered  to  him  a  certain  parcel  containing 
certain  goods,  to  wit,  [4'C.},  of  great  value,  to  wit,  [^c],  and  which  said 

parcel  was  then  directed  to  C.  A.  Esq.  of ,  to  be  taken  care  of  and 

safely  and  securely  kept  by  the  defendant  for  the  plaintiff  until  the  aatne 
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or  hn  servant,  for  tbe  purpoae  aforesaid ;  yet  the  defendant,  not  regarding 
hn  doty  in  that  behalf,  nor  his  said  promise,  did  not  nor  would  take  due  or 
proper  care  of  the  said  parcel  and  its  contents  aforesaid  until  tbe  same  could 
be  drihrered,  nor  did  nor  would  deliver  the  same  to  the  proprietor  of  the 
Mid  waggon,  or  his  servant,  in  order  that  the  same  might  be  carried,  con- 
veyed and  delivered  as  aforesaid,  although  often  requested  so  to  do,  and 
although  a  reasonable  time  for  so  doing  had  elapsed  before  the  commence- 
nent  of  this  suit,  but  on  the  contrary,  thereof,  the  defendant  and  his  servants 
so  carelessly  and  negligently  behaved  and  conducted  themselves  with  respect 
to  the  said  parcel  and  its  contents  aforesaid,  that,  by  and  through  the  mere 

negligence  and  improper  conduct  of  the  defendant  and  his 
in  that  behalf,  the  said  parcel  and  its  contents  aforesaid,  being  of 
the  Tvhie  aforesaid,  whibt  the  defendant  had  the  charge  thereof  for  the 
IMUyoae  aforesaid,  to  wit,  on  [4*^.]  aforesaid,  became  and  were  wholly  lost 
to  die  plainciflr.    To  the  damage,  &c. 


CARRIERS  BY  WATER. 


8«  Against  a  Carrier  by  Water  far  losing  Croods. 

OaiUjjpB  V.  Bourne,  4  B.  N.  C.  8U  ;  S.  C.  in  error,  3  M.  &  G.  643.  A 
eeoood  count  might  he  added  for  losing  the  goods  between  the  place  of 
>^«^»«»g  and  the  plaintiff's  place  of  business ;  James  v.  Bourne,  4  B.  N.  C. 


420. 


9.  Against  a  Carrier  by  Water  for  damaging  a  Cargo. 

V.  Damson,  3  M.  &  W.  183.     And  see  post,  **  Case,"  ''  Carriers." 
in  ease  sgainst  a  ferryman  for  neglect  in  landing  goods,  Walker  v. 
1^  10  M.  &  W.  161. 


10.  Against  a  Carrier  by  Water,  by  the  Consignor  (with  whom  the 
Contract  was  made),  far  not  giving  the  Consignee  notice  of  the 
arrival  of  the  Goods  or  forwarding  them  to  him,  (A) 

For  that  whereas  heretofore,  to  wit,  on  \8j'C.']  in  consideration  that  the 
plaintiff^  at  the  request  of  the  defendant,  had  then  caused  to  be  delivered  (t) 
to  him  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  [Sfc.  describe  thent 
OS  oi  /roofr,]  of  great  value,  to  wit,  £ ,  to  be  by  the  defendant  carried  in  a 


(&>  Set  Hyde  t.  Trent  Company,  6  T.  11.  (t)  See  evidence  of  tbif ,  and  how  far  a 

384  ;  Sttrr  ▼•  CnmUy,  M*Clel.  &  Y.  129 ;  bill  of  lading  is  conclusive  evidence  of  a  ship- 

CMen  V.  Mamnimg^  3  Wils.  429 ;  Stephemm  ment  as  against  a  shipowner  in  favour  of  an 

▼.  Hmri,  4  Biv.  476 ;  Du/t.  Bttdd,  6  Moor,  indorsee  for  value,  BerheUy  v.  WatUng,  7  A. 

—     — -  '--  CoBlr.  &  E.  29. 
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certaiQ  barge  or  weaav],  to  wit,  from >  to  a  ceruin  place,  to  wit,  L.  H.i  in 

order  that  upon  their  arrival  ()iere  the  last-inentioned  goods  night  be  £»• 
warded,  or  sent,  or  delivered  by  the  defendant  to  one  F.  S.  at  Bogqotr,  and 
thers  delivered  to  him  for  the  said  plaintiff,  or  otherwise  that  the  defondutt 
might,  upon  the  arrival  of  t)ie  said  goods  at  L.  H.,  or  within  a  reuoiublc 
lime  then  next  following,  notify  such  arrival  to  the  said  F.  S,  at  Bofpnc 
aforeaaid,  for  reward  to  tlic  defendant  in  tltat  behalf,  he  the  defendant  uoder* 
took  and  then  promised  the  plaintiff  to  convey  such  goods  and  chatteU  to 
L.  H.  aforesaid,  and  that  he  the  defendant  would,  within  luch  reauoaUa 
time,  forward  or  send  or  deliver  the  same  to  the  said  F,  S.  as  aforeatid,  or 
notify  or  cause  to  be  notified  to  the  said  F.  S.  at  Bognor  aforeaaid  tiw 
arrival  of  the  said  goods  and  chattels  at  L.  H.  aforesaid  ;  and  although  tba 
defendant  tlien  had  and  received  the  said  goods  and  chatteU  for  the  pnrpcM 
aforesaid,  and  although  afterwards,  to  wit,  on  the  day  and  year  aforesaidi  tlw 
defendant  conveyed  the  goods  to  L.  H.,  and  they  then  arrived  liiere,  and 
although  a  reasonable  time  for  forwarding  and  sending  or  delivering  die 
same,  or  notifying  the  arrival  thereof  as  aforesaid,  had  elapsed  before  die 
commencement  of  this  suit,  yet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would  forward  or  send  or  deliver  llie  said  goods  and  chattels  for 
the  plaintiff  to  the  said  F.  S.,  at  Bognor  aforesaid,  within  aueh  reasonable 
time  as  aforesaid,  or  at  any  other  time,  or  notify  or  caused  to  be  iMtiGed  to 
the  aaid  F,  S.  within  such  reasonable  time,  or  at  any  other  time,  such  arrivRl 
of  the  said  goods  and  clialtela ;  but  the  defendant,  being  such  carrier  H 
aforesaid,  wholly  neglected  and  refused  so  to  do,  and  wrongfully  detained 
the  same  in  his  possession  for  a  long  and  unreasonable  time,  to  wit,  ■  ■ 
months,  without  sending  or  forwarding,  or  delivering  or  causing  to  be  deli- 
vered the  said  goods  and  chattels  to  the  said  F.  S.  for  the  said  plaintiS^  or 


DECLARATIONS  IN  ASSUMPSIT  :— CARRIERS.  107 

1 L  Bjf  am  Admim$irairix  against  a  Stage-coach  proprietor  for  so 
msffligenify  driving  the  Coach  that  it  teas  npset,  whereby  t/ie  kg  of 
tie  Initsiate  was  broken  and  /ic  died,  showing  special  Damage,  (A) 

Comnmencement  as  ante^  9,  Form  1.]   For  that  whereas  the  defendants,  in 
the  Bfetime  of  the  said  E.  F.  and  before  and  at  the  time  of  the  making  of 
their  promise  hereinafter  mentioned,  were  owners  and  proprctors  of  a  certain 
Btage-coftch  for  the  carriage  of  passengers  and  their  luggage  and  other  effects 
to  and  from  L.  to  B.  for  hire  and  reward  to  the  defendants  in  that  behalf; 
aid  thereupon  heretofore  and  in  the  lifetime  of  the  said  £.  F.,  to  wit,  on 
[4«.]  in  consideration  that  the  said  £.  F.  would  go  and  proceed  from  L. 
afiiresaid  to  B.  aforesaid  as  an  outside  passenger  on  and  upon  the  said  coach 
fiir  reward  to  the  defendants  in  that  behalf,  they  the  defendants  undertook 
ad  then  promised  the  said  £.  F.  to  use  due  and  proper  care  and  skill  in 
and  about  the  driving  and  management  of  the  said  coach  whilst  the  said 
E.  F.  should  be  a  passenger  thereby  as  aforesaid ;  and  the  plaintiff,  admi- 
utntrix  as  aforesaid^  saith,  that  although  the  said  £.  F.,  confiding  in  the 
aid  promises  of  the  defendants,  did  then  go  and  proceed  from  L.  aforesaid 
towards  B.  aforesaid,  as  an  outside  passenger  upon  tlie  said  coach  as  afore- 
said, for  reward  to  the  defendants  as  aforesaid,  yet  the  defendants,  not  re- 
girffing  their  said  promise,  did  not  nor  would  use  due  and  proper  care  or 
skill  in  and  about  the  driving  and  management  of  the  said  stage-coach  whilst 
tbe  said  E.  F.  so  was  a  passenger  thereby  as  aforesaid,  but  wholly  neglected 
so  to  do»  and  on  the  contrary  thereof  they  the  said  defendants,  by  their 
coachman  and  servants  in  that  behalf,  then  so  negligently,  carelessly  and 
improperly  drove,  managed  and  directed  the  said  coach  and  the  horses 
drawing  the  same,  that  afterwards,  and  whilst  the  said  coach  was  proceeding 
fixim  L.  aforesaid  towards  B.  aforesaid,  to  wit^  on  [4*^*]  aforesaid,  the  said 
coaebj  by  and  through  the  carelessness  and  negligence  and  unskil fulness  and 
improper  conduct  of  the  defbndantSi  by  their  said  coachman  and  servants  in 
that  behalf,  was  overturned,  and  thereby  one  of  the  legs  of  the  said  £.  F. 
then  became  and  was  fractured  and  broken,  and  the  clothes  and  wearing 
a|^«rel  of  the  said  E.  F.,  to  wit,  one  coat  [Spc.'j  which  he  then  had  on,  being 
of  certain  value,  to  wit,  of  the  value  of  £10,  then  became  and  were  greatly 
dirtied^  torn,  cut,  and  rendered  of  no  use  or  value,  and  thereby  also  the  said 


(ky  As  iigtids  pBumgnt  a  sttgc-cotch       Williams,  1  C.  &c  P.  414;  Sharp  v.  Grey,  9 
not  liable  for  SDypenonsliDJury      Biog.  457;  2  M.  &  Sc.  620,  S.C;  Chit. 


dwf  naj  tnsiain  from  th«  upsetting  of  the      juD.ConL,  iDdex,  '*  Carrier."    The  breaking 
'i,  Acct  «Bk«  hs  be  guiltj  of  iproaa  nag-      down  or  upelting  of  the  coach  ia  aaid  to  be 


or  noakilfttlncaa  in  driving,  or  in  pro-      primd  facie  evidence  of  neglect ;  Christie  v. 

coach  or  harnaat,  &c.;  Crofts      Griggs,  2  Camp.  79;    see  post,  "Case/ 

t.  Wmurkemmt  11  Moor*  133;  3  Btng.  319,      "  Carriers."    Liability  of  railway  company; 


5.  C.;    Ckrittie  ▼•  Qrlggt,  2  Camp.  79;       Carpue  v.  London  and   Brighton  RailwAy 
~  ^      r,  1  Q.U¥* 686;  Brmmert.     Company,  5  Q.  B.  747. 
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E.  F.  wu  then  odierwise  so  much  bruised,  wounded  and  iiyured,  that  be  tjtt 
aaid  B.  F.  was  forced  and  obliged  to  confine  hinuelf  and  remain,  and  did  m^ 
cordingly  thea  confine  himself  and  remain,  in  consequence  of  tlie  prentMB 
aforesaid,  in  his  bed  for  and  during  a  long  apace  of  time,  to  nit,  for  die 
space  of  six  weeks  then  next  following,  at  the  expiration  of  which  dme  he 
the  said  E.  F.,  by  reason  of  the  premises  aforesaid,  died;  and  the  plaind^ 
as  administratrix  as  aforesaid,  in  fact  further  saith,  that  by  reason  and  in 
consequence  of  the  said  leg  of  him  the  said  E.  P.  having  been  and  being  to 
fractured  and  broken,  and  he  the  said  E.  F.  having  been  and  being  so  bruised, 
wounded  and  injured  as  aforesaid,  he  the  said  E.  F.  in  his  hfetirae  was 
forced  and  obliged  to  pay,  lay  out  and  expend,  and  did  accordin^y  thea 
pay,  lay  out  and  expend,  divers  large  sums  of  money,  amountiiig  in  the  wbole 

to  £ ,  in  and  about  the  obtaining  medical  and  proper  and  i iwy 

attendance  and  assistance  and  medicine,  and  endeavouring  to  be  onred  it 
die  said  bruises,  wounds  and  injuries  so  received  as  aforesaid,  and  the  mH 
E.  F.,  by  reason  of  his  being  so  confined  and  obliged  to  remain  in  Us  bed « 
aforesaid,  was  then  wholly  incapacitated  and  unable  to  carry  on  and  iraiMiqt 
bis  necessary  afikirs  and  businesses,  and  was  then  also  wholly  depiind  of  dw 
profits,  salary  and  emoluments  which  before  then  had  been  used  and  ncc^ 
tomed  to  arise  and  accrue,  and  would  otherwise  have  arisen  and  accrnedu 
and  been  received  by  him  the  said  E.  F.  in  consequence  and  by  rauna  of 
his  employment  and  situation  in  the  office  and  business  of  a  certain  penooi 
to  wit,  G.  H . ;  and  the  personal  estate,  property  and  effects  of  the  said  E.  F. 
have  been  and  are  by  means  of  the  several  premises  aforesaid  odicnpke 
greatly  injured  and  lessened  in  value  and  amount,  to  the  damage  of  the 

plaintiff  as  administratix  as  aforesaid  of  ;£ ,  and  therefore  she  brings  her 

suit,  &c>     [^Add  •pTofert  at  ante,  9,  Form  1 . 
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the  new  rules;  Faughan  v.  Glenn,  5  M.  &  W.  577;  8  Dowl.  396,  iS.  C. 
DedaratioD  on  a  charter  party  for  not  having  an  agent  at  C.  according  to 
p^omiie,  amended  at  trial ;  WhUwell  v.  Scheeff  8  A.  &  E.  812. 


ON  CHECKS. 


1.  Payee  of  Check  v.  Drawer. 

CommKncement  as  ante,  5.]  For  that  whereas  the  defendant,  on  [4-c«] 
made  his  certain  draft  or  order  in  writing  for  the  payment  of  money,  com- 
moi^  called  a  check  on  a  banker,  and  directed  the  same  to  Messrs.  E.  F. 
and  Co.,  bankers,  London,  {I)  [according  to  the  check,']  and  thereby  required 

them  to  pay  to  the  said  plaintiff  or  bearer  £ ,  and  then  delivered  the 

to  the  plaintiff.    And  the  said  Messrs  E.  F.  and  Co.  did  not  pay  the 

draft  or  order,  although  the  same  was  then  presented  (m)  to  them  for 

payment  thereof,  of  all  which  the  defendant  then  had  due  notice.    [If  due 

Mtibr  or  41  eithseqiient  promise  cannot  be  clearly  proved,  and  the  bankers  had  no 

4P^eii  of  the  defendant  in  their  hands,  declare  on  the  check  as  above,  except 

timt  ike  acermemi  rf  notice  shoM  be  omitted,  and  there  should  be  inserted  m 

hm  thereof  an  allegation  of  such  nant  of  effects,  as  ante,  S7,  Form  15.     Of 

omrse  the  word  *'  acceptance"  tit  that  form  will  be  omitted,  as  inapplicable  to  a 

ekaJb.    Add  count  on  the  original  debt,  Sfc.  (see  ante,  80,  note  (p),)  and  con^ 

Me  as  dhrectedf  ante,  88,  Form  5. 


2.  Bearer,  not  being  Payee,  v.  tke  Drawer. 

Commencement  as  ante,  5.]    For  that  whereas  the  defendant,  on  [4*^.] 

oiade  his  certain  drafl  or  order  in  writing  for  the  payment  of  money,  com- 

'ncnly  called  a  check  on  a  banker,  and  directed  the  same  to  Messrs.  E.  F. 

^<^  Co.,  bankers,  London,  [according  to  the  check,]  and  thereby  required 

^^^«m  to  pay  to  G.  H.  or  bearer  £ ,  and  then  delivered  the  said  draft  or 

^^Jer  to  the  said  G.  H.,  who  then  transferred  and  delivered  the  same  to  the 
^^timCiff.    [If  there  were  an  intermediate  transfer,  perhaps  the  averment  should 
t, "  and  the  said  draft  or  order  was  then  duly  transferred  and  delivered  to 
plaintiff.'^    And  the  said  plaintiff  then  became  and  was  and  is  the  lawftil 
of  the  said  draft  or  order.     And  the  said  Messrs.  E.  F.  and  Co.  did 


(i)ThawofdiintheSttmpAct,55Geo.3,  and  the  bankers  afterwards  fail,  the  holder 
^  184,  are,  "  Banker,  or  person  acting  as  a  cannot  recover  from  the  drawer,  Alexander  v. 
^    '         '    thall  radde  or  transact  the  bust-      Burchfield,  1  Car.  &  M.  75 ;  5.  C.  3  Scott, 


aw  of  a  banker  within  ten  miles/*  ficc;  see      N.  R.  555;   but  if  no  loss  happen  to  the 
CutUmn  v.  Bay,  2  B.  Ac  P.  383.  drawer  hj  the  laches,  the  role  aa  to  time  is 

so  strict;  &r/<  V.  Norton,  2  M.  &  Rob. 


(»)  If  a  cbeok  be  not  pcesented  by  the     not  i 
daj  after  that  oo  wbicb  the  noider  receited  it,     401 . 
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not  pay  the  said  draft  or  order,  although  the  same  was  then  presented  to 
them  tor  payment  thereor,  of  all  which  the  defendant  then  had  due  Dotitt. 
[Proceed  as  direaed  m  last  form. 


COMMISSION. 

See  "  Agentt,"  attle,  p.  5\. 


1.  Ind^tatua  Conmtf&r  Crops  sold  to  tht  DefendoHt.  (s) 
CommemxmaU  ai  ante,  46,]  For  divers  crops  of  com,  wheat  and  tnniill^ 
(uid  other  crops  of  the  plaintifT,  before  then  bargained  and  sold  by  the  pluMV 
to  the  defendant  at  his  request,  and  by  the  defendant,  under  and  by  TirtMt 
ofiucb  bargain  and  sale,  before  then  accepted,  had  and  received,  and  faowB^ 
cut  down  utd  taken  to  his  own  use.    [jidd  accoml  tinted,  <u  anu,  48, 


2.  By  an  outgoing  offainst  an  incominff  Tenant  to  recover  the  emoWKt 
of  a  valuation  of  Crops,  Tillage,  ^c,  relinquished  to  the  incomer.{p) 
For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 
next  mentioned,  the  plaintiff  had  been  and  was  lawfully  possessed  of  and 
entitled  to  a  certain  farm,  lands  and  premises,  upon  which  farm,  landa  and 
premises  certain  crops  of  corn  and  turnips  of  the  plaintiff,  of  great  vala^ 
were  then  growing  and  being,  and  upon  divers  parts  of  which  said  farm, 
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to  a  vilnation  thereof  to  be  made  by  certain  persons,  to  wit,  a  certain  person 
to  be  appointed  by  and  on  behalf  of  the  plaintiff,  and  a  certain  other  person 
10  be  appointed  by  and  on  behalf  of  the  defendant,  to  value  the  same ;  and 
the  pUntidF  avers  that  he,  confiding  in  the  defendant's  promise,  did  afVer« 
wardty  to  wit,  on  the  day  and  year  first  aforesaid,  sell,  relinquish  and  give 
ip  to  the  defendant  the  said  crops,  and  the  benefit  and  advantage  of  the 
nid  work  and  labour  and  materials,  upon  the  terms  aforesaid,  and  that  the 
defendant  did  then  take  possession  of  the  said  crops  so  growing  as  aforesaid, 
iod  then  had  and  received  the  benefit  of  the  said  work  and  labour  and 

a, 

■aterialsy  and  took  the  said  crops  to  his  own  use ;  and  the  plaintiff  further 
ittth,  that  afWrwarda,  to  wit,  on  [4t7.],  the  said  growing  crops,  work  and 
kboor  and  materials  were  fairly  valued  by  one  J.  D.,  a  person  for  that  pur- 
pose duly  appointed  by  and  on  behalf  of  the  plaintiff,  and  one  W.  P.,  a  person 
fer  that  purpose  duly  appointed  by  and  on  behalf  of  the  defendant,  (p)  at  a 

eeitain  torn  of  money,  to  wit,  £ ,  of  all  which  premises  the  defendant 

had  notice,  and  was  then  requested  by  the  plaintiff  to  pay  him  the  said  sum 

of  £ :  And  whereas  also  the  defendant,  on  [<^c.],  was  indebted  to  the 

plaintiff  in  ;£ for  [4-c.  add  account  stated  and  breach,  as  ante,  48,  Form  2, 

kying  the  promise  to  be  to  pay  the  last^mentioned  sum,  and  the  breach  that  de^ 
fadtBuU  hath  not  paid  eUher  of  the  moneys,  see  notes  {t)  and  (u),  p.  48. 


DEMURRAGE,  {q) 


Cammeneewugnt  as  antCi  46.]  For  the  use  of  a  certain  ship  or  vessel, 
utecof  the  plaintiff  was  the  owner,  (r)  by  the  defendant  before  that  time 
fdained  and  kept  on  demurrage,  with  certain  goods  on  board  thereof,  for  a 
hng  time  then  elapsed,  and  at  his  request  and  for  [_Src,  conclude  with  account 
ikied  ohd  breach,  ante,  4G,  Form  1. 


EXCHANGE. 


Far  not  delivering  Goods  and  paying  Money  on  a  Contract  of 

Exchange,  {s) 

t^  that  whereas  heretofore,  to  wit,  on  [4*^.],  in  consideration  that  the 
ibmtiff,  at  the  request  of  the  defendant,  would  deliver  to  the  defendant  a 


tf)  If  the  defeodant  woald  not  appoint  a 
iMt  M  hit  part,  then  aver  that  fact ;  see 
narwii  V.  BmUmmu,  3  M.  &  W.  786. 

(f)  See  Abbott  on  Ship.  5th  ed.  169;  3 
Oil.  Ceni.  Law,  426. 

(r)  Sea  Boijm  v.  Blunt,  1  Q*  1^-  870. 
lis  aailir  eaanot  me  00  an  implied  con- 
ibrdiBenut;  «iicc,d9,  n.(0;  HtnMT. 
9ClcFr709;  5.  C.  3  M.  &  Rob. 


0)  Hiivi,  &€•  of  flui  contnu:t,  Chit.  jan. 


Contr.,  Index,  in  voc.  See  form,  Parker  v. 
Rawlings,  12  Moor.  529 ;  4  Bing.  280,  S.  C. 
In  general  the  declaration  must  be  special ; 
but  if  the  defendant  has  delivered  the  goods 
the  plaintiff  was  to  receive,  the  money  he  was 
to  pay  may  be  recovered  on  the  common 
count  for  goods  sold ;  Sheldon  v.  Cox,  3  B. 
&c  C.  420.  But  the  special  count  would  even 
then  be  advisable,  omitting  the  allegation  that 
defendant  has  not  deliverra  his  goods. 
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certain  hone  of  the  plaintiflf,  of  great  value,  to  wit,  £ ,  in  exefaange  Ar 

a  certain  horae  of  the  defendant,  he  the  defendant  then  promised  the  plaintiflr 
to  deltvn  the  aaid  borae  of  the  defendant  to  the  plaintiff,  and  to  pay  him  > 

certain  aum  of  money  on  request,  to  wit,  the  aum  of  £ ,  in  exchange  far 

the  said  horse  of  the  plaintiff;  and  the  plaintiff  avera,  that  he,  confiding  n 
the  raid  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  aod  year 
afereaaid,  deliver  («)  to  the  defendant  the  said  horse  of  the  plaintiff  no  die 
terma  aforesaid ;  and  although  the  plaintiff  hath  always  been  ready  and 
willing  to  accept  the  defendant's  said  horse  on  the  terms  aforesaid,  whereof 
tile  defendant  always  had  notice,  yet  the  defendant,  not  r^arding  his  and 
promise,  hadi  not,  although  then  requested  by  the  plaintiff  so  to  do,  as  yet 
delivered  to  the  plaintiff  the  said  horse  of  the  defendant,  or  paid  to  dw 

plaintiff  the  said  sum  of  £ ,  or  any  part  thereof,  although  a  reasonaUe 

time  from  such  request  had  elapsed  before  the  commencement  of  this  suit, 
but  hath  hitherto  wholly  neglected  and  refused,  and  still  wholly  neglects  and 
reftises  so  to  do.     {_/idd  account  tlated  and  breach,  ante,  46,  Form  X. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  Common  Count  by  aa  Executor  or  Administrator  on  Causes  o^ 
Action  accruing  to  the  Deceased  and  promise  to  htm,  with  m 
Account  stated  with  the  Plaintiff. 

Comnmcemmt  as  ante,  15,  Form  16.]    For  that  whereas  the  defendant, 
in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  [^c.  any  day  in  hit  Ufetme},  wm 

indebted  to  the  said  E.  F.  in  £ for  goods  then  sold  and  delivered 

by  the  said  £.  F.  to  the  defendant  at  his  request,  and  for  [insert  any  other 
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forat  then  slated  between  the  plaintifiT,  as  executor  [or  "as  administrator"] 
ataforeaaid,  and  the  defendant,  f  and  the  defendant,  after  the  death  of  the 
said  E.  F.,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of  the 
hst-mentioiied  premises,  promised  the  plaintiff,  as  executor  [or  "as  adroi* 
wtrator "]  as  aforesaid,  to  pay  him  the  last-mentioned  sum  of  money  on 
icqaett ;  yet  the  defendant  hath  disregarded  his  promises  and  hath  not  paid 
aaj  of  the  aaid  several  moneys  or  any  part  thereof,  either  to  the  said  £.  F. 
ia  his  lifetime,  or  to  the  plaintifl',  executor  as  aforesaid,  since  the  death  of 
the  said  E.  F.,  to  the  damage  of  the  plaintiff,  as  executor  [or  "  as  adminia« 
tnoor'^  as  aforesaid,  of  ;£ ,  and  therefore  he  brings  his  suit,  &c.    [Add 


ill  as  ante,  15,  Form  16,  i/*  the  plaintiff  sue  as  executory  or  of  letters 
tf  mimimiirationj  as  ante^  9,  Form  1,  if  he  sue  as  administrator » (jr) 


2.  Second  Count,  laying  the  Promise  entirely  to  the  Plaintiff,  (y) 

And  whereas  also  the  defendant,  being  so  indebted  as  in  the  last  count 
mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and  un- 
paid, in  consideration  thereof,  aflerwards,  and  after  the  death  of  the  said 
E.  F.,  to  wit,  on  [4^.  any  day  after  his  death  and  before  declaration'],  promised 
the  plaintiff,  as(s)  executor  [or  "as  adroiniitrator"]  as  aforesaid,  to  pay 
Vm  the  said  moneys  on  request ;  And  whereas  also  [as  in  the  last  form  from 
ike  asterisk,  unless  the  next  form  be  inserted  as  a  third  count,  in  which  case  prO" 
tttifrmn  the  asterisk  in  the  next  count. 


XByan  Executor  or  Administrator  on  Causes  of  Action  arising 

after  the  Death.{a) 

Commencement  as  anU,  15  or  9,  Forms  16  or  1.]    For  that  whereas  *  the 
Idendani  after  the  death  of  the  said  E.  F.,  to  wit,  on  [<^c.]  was  indebted  to 

dtt  plaintiff,  as  executor  [or  "  as  administrator  "]  as  aforesaid,  in  £ for 

goods  then  sold  and  delivered  by  the  plaintiff,  as  executor  [or  "  as  adminis- 


(t)  Vo  oinection,  evm  n  tctioDi  of  tort, 
^m  CNHt  of  oetion  teemed  before  grant  of 
hMi;  Fmuer  t.  BaKi.  12  M.  &  W.  226 ; 
J^nsT.  StaUm^,  1  D.  &  L.24;  S.  C.  5 
■.iG.760. 

(y)  Yfktn  advisable  to  iotert  tuch  second 
«WpM«,  p.  63,  Boie  (»). 

(i)  Tbeword  **as"  is  here  necessary,  to 
ib*  ibtt  the  pUioliff  claims  the  debt  strictly 
h UiiSBitaeoutive  character;  see  Cowelt  v. 
Va«i,6  East,  405;  HenAall  v.  Robertt^b 
Im,  160;  Ftrguton  w,  Miuhell,  2  C.  M.  (t 

t.ma. 

(a)  As  esacvtor  or  administrator  may  cle- 
dae  asiadb  OD  t  contract  made  with  him  after 
As  dHtk,  wWaef  er  the  son  claimed  would. 


when  recovered,  be  asaets;  Heath  v.  CkiLt<m, 
12  M.  &  W.  633;  Cowell  v.  Wattt,  6  East, 
405;  A$pinaU  v.  Wahe,  10  Biog.  57;  Lyng 
V.  button,  4  M.  5c  Sc.  417.  At  for  work 
done.  Edvardt  v.  Grace,  2  M.St  W.  190;  or 
materials  provided,  Manhall  v.  Broadhurtt,  1 
C.  &  J.  403;  or  money  paid,  Otd  v.  Ftn- 
tciekt  3  Kast,  104 ;  or  nad  and  received, 
Heath  V  Chilton,  iupra  ;  or  on  an  account 
staled  with  him  in  that  character,  Dawbiggm  v. 
Harrison,  9  B.  &  C.  666;  Johson  v.  tonur, 
I  B.  &  Adol.  6.  Perhaps  al&o  for  money 
lent;  1  Chit.  Conlr.  275,  note  (/).  See  fur- 
ther, b'iboni  V.  Kirkman,  1  M.  &  \V.  423; 
Warner  v.  HumJ'retii,  2  M.  &  G.  226;  2 
Sauod. 1 17  d. 
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trator*']  as  aforesaid,  to  the  defendant  at  his  request,  and  for  [mart  Mn§ 
other  cause  of  action  asante,  p.  47,  as  far  as  the  asterisk^  i4kmg  cmrt  io  mriii 
throughout  the  words  **  plaintiff,  as  executor  as  aforesaid/''  or  "  plaiiitiflr«  m 
administrator  as  aforesaid,"  for  "  plaintiff,"  and  proceed  thus ;]  and  tlie  de» 
fendant,  in  consideration  of  the  premises,  (b)  afterwards,  to  wit^  on  the  day 
and  year  last  aforesaid,  promised  the  plaintiff,  as  executor  [or  "  as  admnUa- 
trator*']  as  aforesaid,  to  pay  him  the  said  several  moneys  on  request;  yet  lie 
hath  not  paid  any  of  the  said  moneys,  (c)  or  any  part  thereof,  [if  there  he  m 
prior  count  with  promise  to  the  deceased^  add  "  either  to  the  said  E.  F.  in  hie 
lifetime,  or  to  the  plaintiff,  executor  [or  'administrator']  as  aforesaid,  ill 
his  death,"]  to  the  damage  [^c.  conclude  as  directed,  ante,  11 S,  Form  1. 


4.  By  an  Executor,  for  Use  and  Occupation,  to  recover  a  quarterns 
Rent,  where  the  Testator  died  during  the  curreticy  of  the  quartets 

For  that  whereas  the  defendant,  afler  the  death  of  the  said  E.  ¥^  to  wit* 
on  the  [<trc.']  was  indebted  to  the  plaintiff,  as  executor  as  aforesaid,  in  jgi.  ■. 
for  the  use  and  occupation  of  a  certain  messuage  and  certain  landa  tmi 
premises,  with  the  appurtenances,  of  the  said  E.  F.  in  his  lifetime,  and  of 
the  plaintiflT,  as  executor  as  aforesaid,  after  the  death  of  the  said^E.  F*,  bjr 
the  defendant  at  his  request,  and  by  the  sufferance  and  permission  of  the 
said  E.  F.  in  his  lifetime,  and  of  the  plaintiff,  as  executor  as  aforesaid,  after 
the  death  of  tlie  said  E.  F.  respectively,  for  a  long  time,  which  elapsed 
partly  in  the  lifetime  of  the  said  E.  F.,  and  partly  after  bis  death,  had  held, 
used,  occupied,  possessed  and  enjoyed  ;  and  for  [tijc.  add  account  stated  with 
pJnint'tJff  as  executor  ^  and  breach,  and  prof ert  of  will;  see  ante^  15,  Form  16. 


5.  Hy  Executors  to  recover  the  value  of  Work,  5fc.  done  partly  by  tfie 
Testator,  and  finished  by  the  Executors  after  his  Death,  in  pur^ 
suance  of  Defendant's  Contract  with  him,(d) 

Commencement  as  ante,  lo,  Form  16.]  For  that  whereas  in  the  lifetime  of 
the  said  E.  F.,  to  wit,  on  \_^c.^  it  was,  at  the  defendant's  request,  agreed  by 
and  between  the  said  E.  F.  and  the  defendant,  that  the  said  E.  F  should  do 
and  cause  to  be  done  for  the  defendant  certain  works  in  and  about  the  tak« 
ing  down,  altering  and  repairing  certain  houses,  buildings,  and  premises, 
and  should  provide  materials  for  the  same  works,  and  should  be  paid  by  the 
defendant  for  the  same  works  and  materials  the  reasonable  prices  and  value 


(b)  Or  "  lasl-mentioned  premi^fs,"  if  J.  403  ;  Chit.  jun.  Contr.  Index,  in  roc.  It 
there  be  a  prior  count,  ante,  48,  Doles  (/)  and  is  iieress:iry  to  ue-  lare  S[)ecially  in  this  rise* 
(m>.  Corner  \.  bhetv.  3   M    6c   W.'SSO;  and  see 

(c)  Or  "last  mentiooed  moneys."  See  last  Etiuaras  v  Gnirtf,  2  M.  &  W.  190;  Wumer 
note.  V.  Hum/feu»,  2  M.  6t  G.  867,  ooie  («;, 

(d)  See  Marshall  v.  Broadhur>t,   1   C.  & 
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thereof  when  the  said  works  should  be  completed ;   and  in  consideration 
thereof  and  that  the  said  E.  F.  had  then  promised  the  defendant  to  perform 
the  aald  agreement  on  his  the  said  E.  F.'s  part,  the  defendant  then  promised 
the  said  B.  F.  to  perfbrm  the  said  agreement  on  his  the  defendant's  part  ^ 
and  the  pfauntiflfs  aver  that  the  said  E.  F.  then  entered  upon  and  proceeded 
wllh  tte  said  works,  and  found  and  provided  materials  for  the  same,  and  in 
part  performed  the  same ;  and  afterwards,  and  before  the  same  works  were 
completed,  to  wit.  on  [4*<^.]  the  said  E.  F.  died ;  and  thereupon  the  plain- 
tiffs, as  executors  as  aforesaid,  at  the  defendant's  request,  and  in  performance 
of  the  said  agreement,  proceeded  with  and  did  and  caused  to  be  done  the 
remainder  of  the  said  works,  and  found  and  provided  certain  materials  of 
the  plaintiffs,  as  executors  as  aforesaid,  for  the  same ;  and  afterwards,  to  wit, 
on  [^c]  the  said  works  so  agreed  to  be  done  were  completed  by  the  plain- 
tNb,  as  executors;  and  the  plaintiffs  aver  that  the  reasonable  prices  and 
value  of  the  said  several  works  done  and  materials  for  the  same  provided,  as 

in  this  coUnt  mentioned,  amounted  to  a  large  sum,  to  wit,  £ ,  whereof 

tlw  defendant  then  had  notice,  and  then  became  liable  to  pay  the  same  to  the 
pUnriffsi  as  exeeutdrs  as  aforesaid,  on  request  $  yet  the  defendant  hath  not 
fiA  the  same  or  any  part  thereof.  {^Add  accmmt  i^tated  and  breach^  with 
fHfifl  rftke  mlly  as  ante,  1 1  ?,  Form  1 . 


6.  Against  an  Administrator  for  not  receiving  Goods  sold  to  the 

Intestate. 

JVeniwarth  v.  Cock,  10  A.  &  E.  42. 


'^^  Comaum  count  against  an  Executor  or  Administrator  on  promises 
hf  the  Testator^  with  an  account  stated  with  Defendant. 

CosaafacfsMtil  as  ante,  15,  Form  18.]  For  that  whereas  the  said  E.  F.  in 
^  lifttiiiie«  to  wity  on  [4^0  was  indebted  to  the  plaintiff  in  ;£•— — ^  for 
iNi  then  told  and  delivered  by  the  said  plaintiff  to  the  said  E.  F,  at  hia 
'VIVMti  and  for  [insert  any  other  cause  of  aciiortf  as  ante^  p.  46,  Form  1,  to 
^  futerisk,  writing  the  name  of  the  deceased  (E.  F.)  for  "  the  defendant," 
Effected  thus  :]  And  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and 
1^  Ittt  aforesaid,  in  consideration  of  the  premises,  respectively  promised 
^ptaintiff*  to  pay  him  the  said  sum  of  money  respectively  on  request. 
Wit  ii  probable  that  a  promise  from  the  drfendant  as  executor,  Sfc.  can  he 
P^t  here  insert  the  next  form  as  a  second  count,  see  ante,  03,  note  (ti),  if  not, 
P'oceed  thus  .*]     And  whereas  also  *  the  defendant,  as  executor  as  aforesaid, 

^  vit,  on  [^c]  was  indebted  to  the  plaintiff  in  £ for  money  then  found 

to  be  due  from  the  defendant,  as  executor  as  aforesaid,  to  the  plaintiff,  upon 

i2 
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an  account  then  stated  between  the  plaintiff  and  the  defendant,  as  executor 
as  aforesaid,  and  the  defendant,  as  executor  as  aforesaid,  in  consideration  of 
the  last-mentioned  premises,  afterwards,  on  the  day  and  year  last  aforesaid, 
promised  the  plaintiff*  to  pay  him  the  last  mentioned  money  on  request ;  yet 
the  said  E.  F.  in  his  lifetime,  and  the  defendant,  as  executor  [or  "  as  ad- 
ministrator"] as  aforesaid,  since  the  death  of  the  said  E.  F.,  respectively 
disregarded  the  said  promises,  and  neither  of  them  hath  paid  the  said  several 
moneys  or  any  part  thereof.*  [(/*  necessary,  insert  a  count  on  a  promise  by  the 
executor;  sec  next  form,']     To  the  damage  [4*c.  conclude  as  usual,  ante,  5,  6. 


8.  Second  Count  laying  the  promise  entirely  by  the  Executor,  (e) 

And  whereas  also  the  said  E.  F.  in  his  lifetime,  being  so  indebted  to  the 
plaintiff*  as  in  the  last  count  mentioned,  and  the  said  last-mentioned  moneys 
being  in  arrear  and  unpaid,  the  defendant,  as  (J")  executor  [or  '*  as  admi« 
nistrator"]  as  aforesaid,  after  the  death  of  the  said  E.  F.,  to  wit,  on  [^c] 
promised  the  plaintiff*  to  pay  him  the  said  moneys  on  request.  And  whereas 
also  [as  in  the  last  count  from  the  asterisk,  unless  there  be  a  cause  of  ac^on 
against  the  defendant  as  executor,  %c.  arising  after  the  death,  in  which  case 
insert  the  next  form  from  the  asterisk,  and  conclude  as  there  directed. 


9.  Against  an  Executor  on  a  cause  of  action  arising  after  the 

Testators  death. (g) 

Commencement  ante,  15,  Form  18.]     For  that  whereas  *  the  defendant  as 

executor  as  aforesaid,  on  [4*^-]  was  indebted  to  the  plaintiff*  in  £ for 

money  paid  by  the  plaintiff  for  the  use  of  the  defendant,  as  executor  as  afore- 
said, at  his  request,  and  for  money  found  to  be  due  from  the  defendant, 
as  executor  as  aforesaid,  to  the  plaintiff",  upon  an  account  stated  between 
the  plaintiff'and  the  defendant,  a*  executor  as  aforesaid  :  and  the  defendant, 
as  executor  as  aforesaid,  in  consideration  of  the  premises,  afterwards,  on 
the  day  and  year  last  aforesaid,  promised  the  plaintiff*  to  pay  him  the  said 


(f)  When  persojially  liable,  Cliit.  juD. 
Conlr.  2«i  ed.  217. 

{J  )  See  ante,  113,  note  (:). 

(g )  He  may  be  sued  aa  bucJi  for  money 
paid  for  bis  u^e  Qn  extcuior;  aliter  for  money 
lent  lo.  or  had  and  received  by.  bmi  as  such  ; 
Aihhu  V.  Js/j/'i;,  7  li.  ^.  C.  4-14;  Loiptou  v. 
Liiihlnjf,2  ^aund.  1  17  d;  Jentiint^sv.  AVit/im, 
41.  li.  347;  lio.e  \.Doulfi,]  H.  hbi.  108. 
And  a  couni  in  the  above  foim  niay  be  joined 
with   a  count  for  a  debt  due  fiom   the  de- 


ceased ;  Pouelt  V.  Graham,  7  Taunt.  680; 
1  iMooie,  305,  S.  C,  But  counts  for  goods 
sold  and  work  done  for  the  defendant  as  exe- 
cutor cannot  be  joined  with  a  couni  on  an 
account  stated  by  him  as  executor;  Cornrry, 
Shew,  3  1\J.  .\  VV.  350.  When  liable  for 
funeral  expenses,  lUice  v.  Williams,  8  A.  & 
K.  34M,  note;  Curner  v.  Shew,  supra.  An 
infant  widdvv  is  liable  ou  her  contract  for  the 
funeral  of  her  insolvent  husband  ;  Chappie  f. 
Cooper,  I3M.  CiL  W.  262. 
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several  moneys  on  request ;  yet  the  defendant,  as  executor  as  aforesaid, 
bath  not  paid  ibe  said  several  moneys  or  any  part  tliereof,  to  the  plaintiff's 
damage  of  £ ;  and  therefore  he  brings  his  suit,  &c. 


10.  Against  an  Executor  on  his  promise  to  pay  a  sum  of  money  in 
consideration  of  the  Plaintiff  rescinding  a  contract  for  the  hire  of  a 
carriage,  made  with  the  Testator, 

See  form  and  law,  Birch  v.  Earl  of  Liverpool,  9  B.  &  C.  392;  Chit.  jun. 
Contr.  Index,  "  Executors.*'  And  see  a  form  of  an  indeb,  count  against  an 
executor  for  a  legacy,  which  the  executor  had  retained  by  agreement  with  the 
legatee,  Whkehouse  v.  Apperley^  1  Car.  &  K.  642. 


FARRIER. 


kgainst  a  Farrier,  for  not  using  due  care,  ^c.  in  his  treatment  of  the 

Plaintiff  *s  horse,  which  was  lame,  (h) 

For  that  wbereas  the  plaintiff  on  [4*^*]  ^^  the  request  of  the  defendant, 
retained  and  employed  him  in  the  way  of  his  then  trade  and  business  of  a 
fiffrier  to  undertake  the  treatment  and  cure  of  a  certain  horse  of  the  plaintiff 

of  great  value,  to  wit,  £ ,  then  labouring  under  a  certain  lameness,  for 

reward  to  the  defendant ;  and  in  consideration  thereof  the  defendant,  as 
such  farrier  as  aforesaid,  then  promised  the  plaintiff  to  use  due  and  reason- 
^  care  and  skill  in  endeavouring  to  heal  and  cure  the  said  horse  of  the 
nid  lameness  ;  and  although  the  defendant  then  accepted  the  said  retainer 
>Qd  employment  as  aforesaid,  [and  afterwards  and  whilst  he  was  so  employed 
»  aforesaid,  to  wit,  on  [4'^*]  made  an  incision  in  one  of  the  feet  of  the  said 
lK)rse  for  tbe  said  lameness  (t)]  ;  yet  the  defendant  disregarded  bis  said  pro- 
^  as  to  this,  to  wit,  that  be  did  not  nor  would,  during  his  said  retainer  and 
^ployment^  use  due  or  reasonable  or  any  care  or  skill  in  endeavouring  to 
kal  and  cure  tbe  said  horse  of  the  said  lameness,  and  then  so  carelessly, 
foorantly,  and  unskilfully  treated  tbe  said  horse,  particularly  in  and  about 
^  making  of  tbe  said  incision  in  the  aforesaid  foot  thereof,  and  endeavour- 
^  to  heal  and  cure  the  said  horse,  that  by  means  of  the  premises,  and  for 
^t  of  due  and  proper  care,  skill  and  conduct  in  the  defendant  in  that 
khalf,  the  said  foot  of  the  said  horse  then  became  and  was  mortified  and 

(h)  S«e  1  Saond.  312,  d.  2  ;  Chit.  juD.      and  materials ;  Clark  v.  Mumfttrd,  3  Camp. 
CoQtr.  Ittdtt,  "  Bailmeot."    A  farrier  may      37 ;  ante,  obs.  45. 

biU  on  tbe  common  count  for  work  (i)  As  the  case  may  be. 
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incurable,  and  thereby  the  said  horse,  being  of  the  value  afortaaidf  btciHM 
and  was  and  is  of  little  or  no  use  or  value  to  the  plaintifff  to  dm  {daioliff't 
damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


FEIGNED  ISSUE,  (k) 


In  the 

(vemie),  to  wit.     Whereas  A,  B.  affirms,  and  C.  D,  denies,  that 

Inhere  Hate  the  question  to  he  tried,  which  may  be  as  follows :]  certain  goods  and 

chattels  mentioned,  &c.  were  on  the day  of ,  a.  d. ,  the  goods 

and  chattels  of  him  the  said  A.  B.  as  against  the  said  C.  D.     And  the  Court 

of is  desirous  of  ascertaining  the  trutli  by  the  verdict  of  a  jury,  and 

both  parties  pray  that  the  same  may  be  inquired  of  by  the  country.     Now 
let  a  jury,  &c. 


FIXTURES. 


Obs.  As  to  the  law  upon  the  sul^ect  of  fixtures,  and  contracts  respecting  them, 
see  Amos  &  F.  on  Fixtures;  Chit.  jun.  Contr.,  Index,  in  voc.  It  seems  a  written 
contract  is  not  necessary.  The  price  of  fixtures  cannot  be  reoovarsd  upon  a 
count  for  gootis  sold ;  Lee  v.  Risaon,  7  Taunt.  188 ;  Pitt  v.  Skew,  4B,  8s  Aid. 
206.  Where  a  tenant  agreed  with  bis  landlord  that  he  should  forbear  removiog 
his  fixtures  at  the  end  of  his  tenancy,  on  condition  that  the  landlord  should  take 
them  at  avaluation,  and  the  valuation  was  made  the  day  after  the  tenant  quitted, 
it  was  held  the  tenant  might  recover  on  the  above  count ;  Hallen  v.  Hundbr,  1 
C.  M.  &  li.  260.  In  order  to  get  un  admission  of  part  of  the  plaintiff's  case,  it 
may  sometimes  be  advisable  to  declare  specially.  In  such  case  the  declaration 
should  state  that  before  the  promise,  &c.  plaintiff  was  possessed  of,  and  endtled 
to  remove  or  sell,  certain  fixtures  and  effects,  to  wit,  &c.,  being  in  a  certain 
house,  and  that  it  was  agreed  between  plaintiff  and  defendant  that  plaintiff 
should  bargain,  sell  and  relinquish  said  fixtures  to  defendant,  and  that  he  should 
buy  same  at  a  valuation  to  be  made,  &c.,  showing  agreement  for  valuation,  the 
valuation,  that  plaintiff  relinquished,  &'c.  and  non-payment  of  price ;  see  Form  2, 
OH/f,  110. 


Commencement  as  antc^  4(?,  Form  l.J     I'or  certain  fixlaresy  goods,  chattels 
and  eflPects  bargained  and  sold,  relinquished  and  given  up,  by  the  plaintiff  to 


(k)  This  is  the  form  of  a  writ  of  summons, 
which  by  the  8  &  9  Vict.  c.  109,  s.  19,  is 
substituted  for  the  eld  form  of  a  feigned  issue. 
It  is  necessary  to  be  particular  in  seeiug  that 
by  the  form  of  the  que&tion  as  stated  admis- 
sions arc  not  made  which  aic  not  intended. 
In  lAnnii  v.  Chaffers,  4  Q.  IJ.  762,  wheie  a 
question  between  the  execution  crcdilur  and 
assignees  of  a  bankrupt  was  stated  as  beioi:: 
*'  whether  the  aforesaid  execution  was  valid 
iigain^it  the  said  fiat,"  it  was  held  that  the 
plaintifT  could  not  dispute  the  bankruptcy. 
But   in  Scott  V.   MflvHlf,  3   M.  k  G.   40, 


where  the  question  was  "  whether  the  plain- 
tiffs were  entitled  to  the  goods  stiiM  as 
against  and  free  from  the  defendant's  ezeca- 
tioD,  and  whether  they  were  liable  to  be 
seized  ns  against  the  plaintiffs,"  it  was  heU 
ihat  the  plaintiffs,  claiming  as  assignees 
under  the  bankruptcy  of  a  judgment  debtor, 
were  bouud  to  prove  the  trading,  petitiooiog 
creditor's  debt,  and  act  of  bankruptcy,  thougE 
no  notice  had  been  ^iven  to  dispiiAa  tbeai. 
b>ee  form  to  try  a  disputtd  titl«  to  goods 
under  the  Interpleader  Act,  Manw^  v* 
Wilkes,  6C,k  P.  144. 
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and  io  favour  of  the  defendant  at  bis  request,  and  for  [account  stated  and 
irmcJkt  a$  «iite,  48. 


f  ORBSARANCE  TO  DEFENDANT.  (/) 


1.   On  Defendant's  promise  to  pay  Debt  and  Costs  if  the  Plaintiff 

would  suspend  an  Action  against  him. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  of 
the  defendant  hereinafter  next  mentioned,  an  action  had  been  commenced 
and  prosecuted  by  and  at  the  suit  of  the  plain i iff  against  the  defendant  in 
the  Court  of  [**  Queen's  Bench"]  at  Westminster    for   the   recovery  of  a 

certain  sum  of  money,  to  wit,  the  sum  o?  £ ,  then  and  at  the  time  of  the 

making  of  the  promise  of  the  defendant  hereinafter  next  mentioned  due  and 
owing  (ill)  from  the  defendant  to  the  plaintiff,  and  which  action  at  the  time 
of  the  making  of  the  promise  of  the  defendant  hereinafter  next  mentioned 
was  depending  in  the  said  Court,  whereof  the  defendant  then  had  notice ; 
and  thereupon  heretofore,  to  wit,  on  [SfC,']  in  consideration  of  the  premises, 
and  that  the  plaintiff,  at  the  request  of  the  defendant,  would  cease  (n)  to  pro- 
secute the  said  action,  and  would  stay  all  further  proceedings  therein  until 

tlie  —  day  of then  next,  (o)  he  the  defendant  then  promised  the 

plaintiff  to  pay  him  the  said  debt  and  the  costs  of  the  plaintiff  by  him  in* 

evrred  in  commencing  and  prosecuting  the  said  action,  on  the day  of 

•— —  then  next  ^  and  the  plaintiff  avers,  that  he,  confiding  in  the  said 
pramiae  of  the  defendant,  did  then  cease  to  prosecute  the  said  action,  and 
Wh  tbence  hitherto  stayed  all  further  proceedings  therein,  and  that  the 
of  eommeocing  and  prosecuting  the  said  action  amounted  to  a  large 

to  wit,  the  sum  of  £ ,  whereof  the  defendant  aflerwards,  on  the 

^mfWoA  year  last  aforesaid,  had  notice,  and  was  then  requested  by  the  plain- 
to  p^y  him  the  said  debt  and  costs ;  ( p)  and  although  the  time  for 


(J)  As  toeootracts  of  this  nttoie,  we  Chit* 
^  «w.  Coot.,  lodei,  in  voc.  As  to  promises  in 
^ftoasMsntioo  of  forbearance  to  third  per$on$, 
mm  pmin  '*  Ooanuitcet." 

(m)  Forbeareoce  is  oo  coDsideraiion  unless 

^  iMlt  of  letWD  txisted,  Wad§  v.  Siwitau, 

^^  P*  Jtoaary,  1846 ;  but  the  abaDdoDmeot 

^f  a  tnlt  iottitoted  to  try  t  doubtful  question 

^SMBS  a  «ificieot  coasiderttioo,  Uewellifn  v, 

Xlfwdlyii.  9  Jurist,  991 ;  5.  C.  15  Law  J.  4, 

9.  B. ;  Lamgridg€  t.  Dorviile,  5  B.  6c  Aid. 

117;  Wmlun  t.  Smith,  2  B.  &  Ad.  889 > 

Stney  ▼.  fiaiOc  of  England,  6  Bing.  764  ; 

Eimardi  v.  Bmugh,  1 1  M.  k  W.  641  ;  and  so 

is  as  agraement  to  pve  up  proceedings  in  a 

MinBog  nfereoce.  Snnth  v.  Holmes,  Exch. 

ff«f.  1846.    And  see  another  form  or  decla- 

fstion.  Smith  v.  Mimttiih,  13  M. &  W.  ATI; 

S.Ct  D.I(L.866. 

(a)  DselsraiioB  aTsrrsd  *'  wM  conseat 


to  suspend/'  &c  The  agreement  was,  plaia* 
i\S**  having  at  mv  request  consented,  &c. 
I  promise,  &c.:  Held,  no  Yariaoce;  Payit« 
T.  fft/fon,  7B.&C.433. 

(o)  A  suspension  of  proceedings  for  a  given 
time,  or  for  a  reasonable  time,  suffices  to  coo* 
stitute  a  aood  consideration ;  there  need  not 
be  a  total  abandonment  of  the  suit;  Chit. 
Contr.  An  avera.ent  of  an  agraement  for 
forbearance,  generally,  means  for  a  reasonable 
time,  and  is  good  after  verdict ;  Mapn  v. 
5uiii«y,Cro.Jac.683;  1  Uol.Ab.  24.pl.23. 
(p)  This  notice  and  request,  at  least  the 
latter,  seem  unnecessary.  If  the  original  suit 
were  against  a  third  person,  and  defendant 
guaranteed  only,  aver  that  the  third  party  was 
lequested.  but  did  not  pay,  and  that  defendant 
had  notice  and  was  requested  to  pay )  see  poUi 
"  Guarantees." 
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pa^ng  the  said  debt  and  costs,  according  to  the  taid  promiae  of  the  it- 
&ndant,  hath  long  since  elapsed,  yet  the  defendant,  not  regarding  hw  Hid 
promise,  hath  not  as  yet  paid  the  said  debt  and  costs,  or  either  of  Uwii^  or 
any  pan  thereof.     [^Add  account  ttatedattd  breach,  ante,  48,  Form  2. 


2.  Against  the  Obligor  of  a  Bond  on  the  forbearance  by  the 
Assignee  to  sue  him,  and  Law. 
Morion  v.  Bum,  7  A.  &  E.  19. 


3.  Similar  form  on  the  forbearance  by  the  Grantee  of  a  Warrant  tf 

Attorney. 

Tnigkt  V.  Preicott,  S  Don!.  &  L.  4. 


4.  On  a  promise  to  pay  the  Costs  of  an  Action  in  which  Sefendamt 
had  been  the  Plaintiff's  Attorney,  and  also  the  Costs  of  an  AptpUr 
cation  to  the  Court  against  the  Defendant,  in  consideration  that 
Plaintiff  would  not  apply  to  make  the  Rule  absolute. 

For  that  whereas  the  plaintiff,  to  wit,  on  [^c]  retained  and  em[d(^ed  the 
defendant  in  the  way  of  his  profession  and  business  of  an  attorney,  by  bun 
then  and  still  carried  on,  as  the  attorney  of  and  for  the  plaintiff,  lo  commence 
and  prosecute  an  action  at  his  suit  against  one  B.  M.  for  the  rectnery  of  « 
certain  sum,  to  wit,  j£lO,  then  due  and  owing  to  the  plaintiff  from  the  nid 
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the  cMta  in  the  said  eause,  and  that  the  said  defendant  and  J.  L.  should  upon 
die  flame  day  answer  the  matters  contained  iA  a  certain  affidavit  in  that  behalf 
Blade  by  the  plaintiff,  as  by  the  said  rule  or  order  more  fully  appears,  and  a 
copy  of  which  said  role  or  order  was,  to  wit,  on  [4*c*],  duly  served  upon 
the  defendant;  and  the  plaintiff,  at  the  time  of  the  making  the  defendant's 
promise  hereinafter  next  mentioned,  intended  to  apply  to  the  said  Court,  in 
order  to  make  the  said  rule  absolute^  whereof  the  defendant  then  had  notice ; 
and  thereupon  heretofore,  to  wit,  on  [^c],  in  consideration  of  the  premises, 
and  also  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  forbear  to  apply  to  the  said  Court  in  order  to  make  the  said  rule  ab- 
solute, he  the  said  defendant  then  promised  the  plaintiff  to  pay  him  the 
said  sum  of  £3,  and  also  the  costs  of  applying  for  and  obtaining  the  said 
lafej  and  of  the  proceedings  which  had  been  had  thereon  as  aforesaid ;  and 
the  plaintiff  avers,  that  he,  confiding  in  the  said  promise  of  the  defendant, 
did  then  forbear,  and  has  since  hitherto  forborne  to  apply  to  the  said  Court 
in  order  to  make  the  said  rule  absolute,  and  that  the  costs  last  aforesaid 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  j£12,  making  together 
with  the  said  sum  of  £S  the  sum  of  £15,  whereof  the  defendant  then  had 
WK^tt ;  yet  .the  defendant  hath  not  paid  the  said  sum  of  £15,  or  any  part 
teneof.     [i^cU  account  stated  and  breach,  as  ante,  48,  Form  ^. 


6«  By  the  proprietor  of  a  Stage-coach  on  Defendant's  promise  to  pay 
a  Sum,  to  be  ascertained  by  a  Referee,  if  the  Plaintiff  would  dis- 
continue  toothing  an  opposition  Coach, 

For  thai  whereaa,  before  and  at  the  time  of  the  making  of  the  defendant's 
IMSQuse  hereinafter  next  mentioned,  the  plaintiff  was  the  owner  and  pro- 

Prieior  of  a  certain  stage-coach  called ,  and  which  coach  had  been  and 

*^  used  and  employed  by  him  in  the  conveyance  of  passengers  and  goods 

^  hire  firom  L.  to  N.,  and  so  back  again  from  N.  aforesaid  to  L.  aforesaid, 

^  (hereby  the  plaintiff  was  then  acquiring  divers  gains  and  profits ;  and 

'*h<suui.alflO,  before  and  at  the  time  of  the  making  of  the  defendant's  promise 

^Btttioafter  next  mentioned,  the  defendant  was  the  owner  and  proprietor  of  a 

^^Uain  odier  coach  called         ■,  and  which  said  coach  of  the  defendant  was 

*>ed  and  accustomed  to  go  and  proceed  in  and  along  by  same  road  from  L. 

^brenid  to  K.  aforesaid,  and  so  back  again  from  N.  aforesaid  to  L.  afore- 

^lidy  for  the  conveyance  of  passengers  and  goods  for  hire,  and  thereupon, 

WittofiNre,  to  wit^  on  [<$*c.],  in  consideration  of  the  premises,  and  that  the 

flMntiff^at  the  request  of  the  defendant,  had  agreed  to  discontinue  and  cease 

la  use  and  employ  the  said  coach  of  him  the  said  plaintiff  in  going  and  pro* 

cseding  in  and  along  the  said  road  from  L.  aforesaid  to  N.  aforesaid,  and  so 

bfldt:  again  from  N.  aforesaid  to  L.  aforesaid,  for  the  purpose  aforesaid,  he 

the  toud'dtfimdant  then  promised  the  plaintiff  to  pay  him  so  much  money  as 
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•uch  pertoa  to  whom  tbe  pmnitet  la  that  behalf  should  h$  t^^terf^d^fo  JMl 
agrtod  upon  and  appointed  by  the  plaintiff  and  the  defeqdant,  eboylddt* 
termine  was  fit  and  reasonable  to  be  therefore  paid  by  the  defendaDt  to  fW 
plaintiff  for  and  on  account  of  his  discontinuing  and  ceasing  to  mo  t|ie  ai|f 
eoach  of  him  the  plaintiff  as  aforesaid  j  and  the  plaintiff  avers,  that  alki^ 
Wtrda,  to  wit|  on  [^r.]  aforesaid,  one  E.  F.  was  agreed  upon  and  appoiiMl 
by  the  plaintiff  and  the  defendant  as  the  person  to  whom  the  prtmiaea  ia 
that  behalf  should  be  referred,  and  that  the  said  B.  P»,  uking  the  aaid  pro- 
mises into  consideration,  did  afterwards,  to  wit,  on  [4rc.]  aforesaid,  dettnQWIA 

that  the  sum  of  £ was  a  fair  and  reasonable  sum  to  be  tberefar*  paid 

by  the  defendant  to  the  plaintiff  for  and  on  account  of  his  discofiiiniiiQg  aod 
oeaaing  to  use  the  said  coach  of  the  plaintiff;  and  the  plaintiff  saith  that  h$t 
confiding  in  the  paid  promise  of  the  defendant,  did  afterwardai  to  wit,  on  dio 
day  imd  year  last  aforesaid,  discontinue  and  cease  to  use  apd  eippleyt  V^ 
h^tb  from  thenceforth  hitherto  discontinued  and  ceased  to  use  or  enplfiyi  ^ 
aaid  coach  of  th.e  plaintiff  in  and  upon  the  said  road  aa  afiMWUiidt  Af  the 
purpoae  aforesaid,  of  all  which  premises  the  defendant  had  Wf^\  yoC  |h# 
deftndant  hath  not  paid  the  said  sum  of  £— ^-,  or  any  part  tb^mof^  =  [/M 
mfcmmi  MUUei  smd  kreaekt  anUt  48,  Form  i« 


FRIENDLY  SOCIETY. 


on  a  PromUiory  Note  given  to  the  Tnuteei  of  a  Frimibt 

Society  whose  Rulee  had  been  duly  enrolled* 

Bradimrne  v.  Whitehead^  4  M.  &  G.  439  ;  and  see  ante^  14,  Form  IS. 


GOODS  SOLD. 


See  "  Sale  of  Goods"  post. 


GOODWILL. 


1.  Common  Count  for  the  Goodwill  of  a  Business,  (q) 

Commencement  as  ante,  46.]  For  the  goodwill  of  a  certain  trade  or  buaioeas 
carried  on  by  the  plaintiff,  and  by  him  sold^  relinquished  and  given  up  to 
and  in  favour  of  the  defendant,  at  his  request,  and  for  [add  goods  soU  if 
applicable,  account  stated  and  breach,  as  ante,  48,  Form  1 . 

(9)  See  Bttiin  V.  Guv,  4  East,  190;  Wy-      Whitehead,  1  Sim.  k  Sto.  74;  Chit.  jaa. 
bwrd  f,  SkinUn,  4  £ip.  179;   Bryion  ?.      Contr. 
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2.  On  an  Agreement  not  to  exercise  a  Trade  within  certain  Limits. 

Hitchcock  V.  Coker^  6  A.  &  E.  ^S^,  Form  in  Covenant,  Archer  v.  Marsh, 
6  A.  &  E.  959 ;  Rawlinson  v.  Clarke,  U  M.  &  W.  187  ;  and  see  Mallen  v. 
May,  11  M,  &  W.  853 ;  Rennie  v.  Irvine,  8  Jurist,  1051 ;  S.  C.  14  Law  J. 
10,  C.  P. ;  Green  v.  Price,  13  M,  &  W.  695. 


GUARANTEES. 

Obi.  See  the  Treatises  on  Principal  and  Surety  by  Fell  and  Theobald ;  3  Chit.  Comm. 
Law*  IndeZy  tit. '* Guarantee;"  Chit.  jun.  Contr.  It  is  essential  to  declare 
SDecially  in  assumpsit  (not  debt)  on  a  guarantee  or  promise  to  pay  or  answer  for 
tne  debt  or  default  of  a  third  person.  The  common  count  will  not  suffice;  1 
Santid.  211  a,  b;  Mina  v.  Sculihorpf,  2  Canop.  215.  The  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  4,  enacts,  '*  that  no  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the  debtj  default  or  mis- 
imrwme  of  another  person,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lavAilly  aothoiixed."  The  statute  does  not  apply  unless  there  were  originally 
•oma  mdit  given  by  the  plaintiff  to  the  third  person,  Hargreaves  v.  Partem,  13 
M.  k  W.  561 ;  or  there  were  some  liability  on  the  part  of  the  third  person  to 
the  plaintttf,  Eastwod  t.  Kenyon,  11  A.  &  £.  438.  It  is  a  question  for  the 
jury  to  whom  the  credit  is  given ;  Simpson  v.  Penton,  2  Crom.  &  M.  430.  It 
spplies,  however,  if  the  defendant's  engagement  were  collateral,  and  the  slightest 
eredit  was  given  to,  or  any  liability  was  to  exist  on  bis  part  as  between  him  and 
the  plaintiff;  see  the  cases,  Chit.  jun.  Cont. ;  and  Green  v.  Cres»well,  10  A.  & 
£.  453.  The  memorandum  is  insufficient,  if  it  do  not  express  on  the  face  of  it  the 
consideration  for  the  guarantee,  Cole  v.  Dyer,  I  C.  &  J.  461 ;  or  show  matter 
from  which  such  consideration  can  be  fairly  collected  or  inferred  without  ambi- 
guity or  doubt;  see  cases,  Chit.  jun.  Contr. ;  Raikes  v.  Todd,  8  A.  &  E.  846; 
Johnson  v.  Nichols,  1  Com.  B.  251. 


J. 


^h  a  Guarantee  for  the  price  of  Goods  to  be  supplied  to  a  third 

Person, 

or  that  whereas  heretofore,  to  wit,  on  [4*c.  exact  day  not  material^,  in 
ion  tliat  the  plaintiff,  at  the  request  of  the  defendant,  would  (r) 
^'froin  time  to  time," t/* in  the  memora7idum(jiy]  sell  and  deliver  [''porter"] 
^  this  correspond  with  the  guarantee,  say  *^  goods,'*  if  no  particular  descrip' 
of  goods  be  mentioned,  or  ''  goods  in  the  way  of  the  plaintiff's  business  of 
,"  if  the  memorandum  be  so  conftied']  to  one  A.  on  credit  (^)  [*'  until  the 


^. 


^r)  If  the  written  memoraDduro  cootaiD  a 

Grantee  partly  good  under  the  Statute  of 

^^ads  ana  partly  bad  (see  an  instance,  Wood 

u,  2  C.  &  J.  94),  and  the  bad  part 


^T  ibe  pnNDise  be  laid  as  an  entire  one,  the 
^ore  of  part  of  the  consideration  will  afford 
^deffnct;  Thomas  v.  Winiams,  10  B.  &  C. 
«S4 ;  Vtgtlim  v.  Wallace,  7  A.  &  E.  49 ;  Head 
V.  Baldrey,  6  A.  &  £.  459.  See  post,  "  Ob- 
UnratfOQt  on  the  Plea  of  Non  Assumpsit" 


(5)  Take  care  to  ascertain  whether,  in 
reference  to  the  cases  on  this  subject,  the 
guarantee  can  be  considered  a  cominuing 
guarantee  for  goods  to  be  from  time  to  time 
supplied,  or  for  one  transaction  only;  see 
cases, Chit.jun.Cootr, 416;  Martin  y .Wright, 
9  Jurist,  Q.B.  1845;  S.  C.  14  Law  J.  142; 
Hitchcock  V.  Uumfrey,  5  M.  &  G.  559. 

(0  If  soy  particular  or  fixed  credit  be  spe- 
cified in  the  guarantee,  this  attegatioo  must 
be  conformable  thereto.  It  is  generally  belter 
to  set  out  theguaraniee  in  its  own  terms,  see 
Morrison  v.  TrencAard,  4  M.  &  G.  709 ;  be* 
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plaintiflT  should  receive  notice  to  the  contrary  from  the  defendant,"  inaritfus 
or  any  other  particular  stipulation  which  may  be  contained  in  the  memormuham^'] 
the  defendant  guaranteed  (u)  and  tlien  promised  the  plaintiff  to  be  atitwcrabfe 
to  him  for  the  due  payment  of  the  prices  of  the  said  [•'  porter"]  ["  to  the 
extent  of  £100/'  if  in  the  memorandum] ;  and  the  plaintiff  avers  that  he»  Con- 
fiding in  the  said  promise  and  undertaking  of  the  defendant,  did  afterwards, 

to  wit,  on  the day  of ,  a.  d. ,  [add  **  and  on  divers  days  and 

times  aftewards  and  before  the day  of ,  a.  d. ,"  if  it  were  a 

continwng  guarantee  and  acted  upon  accordingly,']  sell  and  deliver  to  the  said 
A.  J.  on  credit,  [or  "  such  credit  as  aforesaid,"  if  a  particulrr  credit  were 
fixed  by  the  guarantee,]  certain  ["  porter,"  or  "  goods,"  see  svpra^  of  great 
value,  which  the  said  A.  J.  had  occasion  for  and  required  of  the  {daintifis, 
and  at  and  for  certain  reasonable  prices,  amounting  in  the  whole  to  a  large 

sum  of  money,  to  wit,  £ ;  and  that  although  the  said  credit  and  the  dm^ 

for  the  payment  of  the  prices  of  the  said  goods  hath  elapsed,  and  akhoogh 
the  said  A.  J.  was  afterwards,  to  wit,  on  [SfC^,  reqf tested (v)  by  the  plomciff  to 
pay  him  the  said  sum  of  money,  yet  the  said  A.  J.  hath  noi  paid{*)  the  aame 
or  any  part  thereof,  of  all  which  premises  the  defendant  afterward*,  to  wk, 
on  the  day  and  year  last  aforesaid,  had  notice,  and  was  then  requested  by 

the  plaintiff  to  pay  him  the  said  sum  of  £ ;  yet  the  defendant  had  not 

paid  the  same  or  any  part  thereof,  and  the  said  sum  of  £ still  remains 

due,  in  arrear  and  unpaid.  [Add  account  stated  and  breach  in  not  paying  the 
''last-mentioned"  sum,  Spc.;  see  ante,  4t2. 


2.   On  a  Guarantee  for  the  fidelity  of  a  Clerk. 
Lyall  V.  Higgins,  4  Q.  B.  528  ;  and  see  another  form,  Norton  v.  Powell, 
4  M.  &  G.  42. 


3.  On  a  Guarantee  in  consideration  that  the  Plaintiff  would  let  a 
House  to  a  third  person,  the  Defeiidant  would  be  answerable  for 
the  Rent, 

For  that  whereas  lieretofore,  to  wit,  on  [<5i'c.],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  demise  and  let  to  one  T.  S.  a 
certain  messuage  or  dwelling-house,  with  the  appurtenances,  of  the  plaintiff, 


cause,  though  the  legal  effect,  if  correctly 
stated,  would  suffice,  yet  the  judge  would  pro- 
bably reserve  the  question  of  variauce  at  the 
trial,  which  would  occasion  increased  delay 
and  expense ;  see  an  instance  Johnston  v. 
NiehoUs,  1  Com.  B.  251.  Of  course  any  con- 
dition precedent  contained  in  the  guarantee 
roust  be  set  out,  and  its  performance  by  the 

Plaintiff  averred.    Instance  of  an  omission, 
iiggins  V.  Diion,  14  Law  J.  329. 
(u)  The  declaration  was,  that  defendant 


**  would  pay."  The  memorandum  was,  that 
he  would  "  guarantee  the  payment."  Vari- 
ance amended  at  the  trial  under  3  &  4  W.  4, 
c.  42,  s.  23  ;  lianbury  v.  Ella,  1  Ad.  &  E.  61. 
(r )  Qu<£re  if  this  be  a  necessary  avermeDt  -, 
Cro.  Jac.  500  ;  Eliz.  85,  91 ;  2  H.  Bl.  131; 

1  Stra.  88;   Walton  v.  Mascall,  13  M.  &  W. 
452 ;  6\  C.  2  D.  &  L.  410  J  Maylam  v.  Norris, 

2  D.  &  L.  832. 

(i)  Or*  this ;   1  Sid.  178  ;  2  Roll.  738, 
1.  15;  Lillie  v.  Hewitt,  11  Price,  494. 


o 
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to  hoJd  the  same  to  said  T.  S.  as  tenant  thereof  to  the  plaintiff  from  Michael* 
mat-day  then  next  at  and  under  a  certain  rent,  to  wit,  the  rent  of  £26  per 
aaiiais^  payable  quarterly,  to  wit,  on  [<^c.],  he  the  defendant  then  promised 
the  plaintiff  that  if  the  aaid  T.  S.  should  not  pay  the  said  rent,  he  the  de* 
fendant  would  pay  the  same  to  the  plaintiff;  and  the  plaintiff  avers  that  he 
did  accordingly,  to  wit,  on  [^c.l,  let  the  said  tenements  to  the  said  T,  S.  on 
the  terms  aforesaid,  and  that  under  and  by  virtue  of  the  said  demise  the 
taid  T.  S.  held  and  enjoyed  the  said  messuage  or  dwelling-house,  with  the 
appurtenances,  as  tenant  thereof  to  the  plaintiff,  for  a  long  space  of  time,  to 

wit,  from  Michaelmas  in  the  year  aforesaid,  until  and  upon  the day  of 

— — ,  A.D.  — ,  and  that  then,  to  wit,  on  the  day  and  year  last  aforesaid,  a 

Urge  sum  of  money,  to  wit,  £ of  the  rent  aforesaid,  became  and  was 

due  and  payable  from  the  said  T.  S.  to  the  plaintiff;  and  although  the  said 
T.  S,  hath  not,  although  then  requested  by  the  plaintiff  so  to  do,  paid  the 

laid  som  of  ;£ or  any  part  thereof  to  the  plaintiff,  whereof  the  defendant 

ifttrwards,  to  wit,  on  [4*c.],  had  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  him  the  last-mentioned  sum,  yet  the  defendant,  not  regarding 
las  said  ptomise,  hath  not  paid  the  same  or  any  part  thereof.  [Add  account 
'^iti^ and  breach;  see  ante^  48,  Form  2. 

^    On  a  promise  to  pay  a  Debt  in  consideration  that  Plaintiff  would 

let  out  of  custody  a  third  Person,  and  Law. 

Butcher  v.  Stuart,  1  Dowl.  &  L.  308. 


.  On  a  promise  for  a  similar  consideration  to  give  a  Bill  of  Ten 

Shillings  in  the  Pound, 
rmn  v.  Deane,  5  B.  &  Adol.  848 ;  SmUh  v.  Monieith,  13  M.  &  W.  427. 
ler  forms  for  a  similar  consideration,  Hasleham  v.  Young,  5  Q.  B.  833 ; 
V.  Burghart,  3  M.  &  G.  597. 


^      By  a  Landlord  on  a  promise  to  pay  him  arrears  of  Rent  due  from 
.tft  third  Person  and  the  Costs  of  a  Distress,  in  consideration  he 
would  withdraw  the  Distress,  (y) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise  of 

^^^  defendant  hereinafter  next  mentioned,  the  plaintiff  had  distrained  in  and 

^(xm  certain  premises  divers  cattle,  goods,  chattels  and  growing  crops  of  one 

^.  C,  of  great  value,  to  wit,  of  the  value  of  £ ,  then  being  in  and  upon 


(y)  Thii  eogagement,  at  it  relates  to  rent  Thomas  v.  WUlUims^  10  B.  &  C.  664,  within 

tctnally  doe  aod  it  founded  on  the  withdrawal  the  Statute  of  Frauds,  but  that  case  seems 

tC  a  ditlrett   or  faod  in  plaintiflT's  hands,  qualified  by  the  case  of  Cretn  v.  Cntwell,  10 

^rosgh  the  metliam  of  which  be  might  have  A.  &  £.  453 ;  and  see  Hargreaves  v.  Parumt, 

himaeir,  is  not,  mccording  to  the  case  of  13  M,  &  W.  661. 
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the  Hud  premiMf,  Ibr  oertain  Hirears  of  rent,  amoanting  ts  ■  la^  mft  « 
money,  to  wit,  £—~ ,  then  due  and  in  arrear  fVom  ibe  uid  R.  C,  to  tbi 
plaintifT,  for  and  in  reipect  of  the  laid  premiies,  under  and  by  virtue  oft 
certain  demiHC  thereof,  and  which  itill  remains  due  and  unpaid,  and  M  thl 
time  of  the  making  of  the  promiie  of  the  defendant  hereinafter  next  iiMn> 
tioned,  one  J.  C.  continued  and  wai  in  poiseMion  of  the  eaid  cattle,  [^/ 
and  held  Hie  tame  aa  such  diatresB  as  aforeuid  for  and  on  behalf  af  tiM 
plaintiff,  and  coi»  to  a  certain  amount,  to  nit,  to  the  amount  of  £9,  at  Ai 
time  of  the  making  of  the  said  promise  of  the  defendant,  had  been  Jneumd 
by  the  said  J.  C,  at  the  beiliff  of  the  taici  plaintiff,  in  and  about  and  reladHg 
to  the  making  and  keeping  of  the  said  distress,  and  thereupon  heretofote,  M 
wit,  on  [4'c.]  in  consideration  that  the  plaintiff,  at  the  request  of  tba  d0> 
fendant,  would  withdraw  the  said  distress,  the  defendant  promiaed  the  plaiatlfl 
that  be  the  defendant  would  pay  him  the  plaintiff  the  said  sum  o{£—  m 
well  as  the  said  costs  then  incurred  by  the  said  J.  C.  in  or  about  the  tati 
distress  as  aforesaid,  in  one  month  from  llic  day  and  year  last  afbreiaM. 
And  the  plaintiff  avers  that  he,  confiding  in  the  saiil  promise  of  the  Aft* 
fendant,  did  then  withdraw  (he  said  distress,  and  did  then  send  notice  to  the 
said  J.  C.  to  quit  and  deliver  up  possession  of  the  said  cattle  [^c]  so  ^^ 
trained  as  aforesaid,  and  the  said  J.  C.  accordingly  then  quitted  and  delirered 
up  possession  tliercof,  and  although  one  month  and  more  hath  elaped  sinof 
(he  making  of  the  said  promise  and  undertaking  of  the  defendant,  and 
although  the  said  R.  C  did  not,  within  the  space  of  one  month  or  at  any 

other  time,  pay  the  said  sum  of  £ so  due  for  rent  as  aforesaid,  or  any 

part  thereof,  or  the  said  costs  incurred  by  the  said  J.  C.  as  aforesaid,  or  any 
part  thereof,  whereof  the  defendant  afterwards,  to  wit,  on  [^c.}  had  DOticCi 
and  was  then  requested  by  the  plaintiff  to  pay  him  the  said  sum  of  £ 
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iMUiken  in  co-partnership,  and  thereupon  heretofore,  to  wit,  on  [^c]  in  con- 

sidafadoo  that  the  plAintifTi,  at  the  request  of  the  defendanti  would  open  an 

account  with  and  honour  the  checks  of  one  H.  B.  on  a  certain  account,  to 

wit,  an  account  to  he  called  the  '*  mill  account,"  to  he  therefore  opened  hy 

him  the  said  H.  B.  with  the  plaintiffs  as  such  hankers,  he  the  defendant  then 

promised  the  plaintiffs  to  be  responsible  to  them  for  any  balance  or  sum  of 

money  which  might  thereafter  be  or  become  due  from  the  said  H.  B,  to  the 

plaintiffs  as  such  bankers  upon  such  account  and  in  respect  of  such  checks, 

[ut  out  the  guarantee  in  its  precise  terms  or  accordirrg  to  its  legal  effect,']  and 

the  plaintiffs  aver  that  they,  confiding  in  the  said  promise  and  undertaking 

of  the  defendant,  did  then  open  an  account  with  the  said  H.  B.  on  the  said 

mill  account,  and  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and 

oa  divers  other  days  and  times  afterwards  and  before  the  commencement  of 

this  suit,  honour  divers  checks  of  the  said  H.  B.  on  the  said  mill  account, 

ind  did  at  those  several  respective  times  pay  and  advance  on  account  of  the 

uid  H.  B.  in  respect  of  the  said  checks,  and  otherwise  on  the  said  account, 

liven  pums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to 

wit,  th^  sum  of  i^SOOO,  and  exceeding  by  a  large  sum  of  money,  to  wit,  the 

sumofjSlOOO,  all  the  monies  paid  to  and  had  and  received  by  the  plaintiffs 

bjiD4  from  and  on  account  of  the  said  H.  6.;  and  the  plaintiffs  aver  that 

the  laid  H.  B.,  although  he  was  afterwards,  to  wit,  on  [<$'<?.]  requested  by 

the  plaintiffs  so  to  do,  has  not  paid  the  said  last>mentioned  sum  of  money  dr 

toy  part  thereof  to  the  plaintiffs,  or  any  or  either  of  them,  by  reason  of  all 

whieh  said  several  premises  the  said  H.  B.  was  indebted  to  the  said  plaintifft 

in  I  large  sum  of  money,  to  wit,  the  sum  of  £1500,  in  respect  of  the  said 

''oooiint  so  opened  and  the  said  several  checks  so  honoured  as  aforesaid ;  of 

^  which  premises  the  defendant  aflerwards,  to  wit,  on  [4*^*]  l^^id  notice  and 

^'tt  then  requested  by  the  plaintiffs  to  indemnify  them  the  plaintiflk  for  and 

in  respect  of  and  to  pay  them  the  said  sum  of  money  last-mentioned  ac- 

^^i^  to  the  said  defendant  s  said  promise  in  that  behalf,  yet  the  defendant 

'^  IKH  as  y^t  indemnified  the  plaintiffs  for  or  in  respect  of  or  paid  to  them 

^  either  of  them  the  said  sum  of  money  last  mentioned,  or  any  part  thereof, 

^  the  said  last-mentioned  sum  of  money  still  remains  wholly  due  and  un- 

P^d  to  the  plaintiffs.    [^Add  account  stated  and  breach,  ^c,  ante,  48,  Form  2. 

°'   On  a  promise  to  pay  a  larger  Sum  than  the  Debt,  in  consideration 
of  Plaintiff's  jorbearing  to  execute  a    Fi.  Fa.  against  a  third 

Person. 

Smith  V.  Alger,  1  B.  &  Adol.  603. 

9.  B]f  Husband  and  Wife,  on  promise  to  render  third  party  or 

pay  Debt. 

Nurse  v.  Wills,  4  B.  &  Adol.  739 ;  iS*.  C.  1  A.  &  £.  6^. 
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10.  On  a  promise  to  give  a  Note  on  Plaintiff's  discharging  Debtor 

out  of  custody. 

Bronm  t.  Dean,  5  B.  &  Adol.  848. 


11.  Or  Defendant's  promise  to  pay  the  Debt  of  a  third  Person  in  eon- 

sideration  that  Plaintiff  would  not  sue  him.  (a) 

For  that  wheresa  one  £.  F.,  before  and  at  the  time  of  the  making  of  At 

promise  of  the  defendant  next  mentioned,  was  indebted  to  the  plaintiff  id  « 

certain  sum  of  money,  to  wit,  £ ,  (6)  {*M/e  enough'],  and  thereupon  here* 

tofore,  to  wit,  on  [^cJ]  in  consideration  of  the  premises,  and  that  the  {daiD> 
tiff,  at  the  request  of  the  defendant,  would  forbear  and  give  time  to  the  auA 

E.  F.  for  the  payment  of  the  said  sura  of  money  until  the day  of  —— 

then  next,  [as  the  cote  may  be,'\  he  the  defendant  then  promised  the  pUitiliff 

to  be  answerable  to  bim  for  the  payment  of  the  said  sum  of  £ ,  and  to 

pay  him  the  same  on  the  said day  of then  next,  in  caae  the  uaA 

E.  F.  should  then  make  default  in  paying  the  same ;  and  the  plaintiff  aTon 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did,  to  wit,  on  ibc 
day  and  year  first  aforesaid,  forbear  and  give  time  to  the  said  £.  F.  for  dw 

payment  of  the  said  sum  of  money  until  the  said day  of ,  a.  d.  , 

but  that  the  said  E.  F.,  although  he  was  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  requested  by  the  plaintiff  so  to  do,  hath  not  as  yet  paid 
the  aaid  sum  of  money,  or  any  part  thereof,  to  the  plaintiff,  but  hath  therein 
made  default,  whereof  the  defendant  then  had  notice,  and  was  then  requested 
by  the  plwntiff  to  pay  the  said  sum,  but  the  defendant  hath  not  paid  the  same 
■i  thereof.     ^Add  ttreomU  itated  and  breach-,  ante,  4-8,  Form  2. 
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the  plaintifTin  a  large  sum  of  money,  to  wit,  £ ,  for  the  recovery  of  which 

the  plaiDUff  bad  commenced  an  action  against  the  said  C.  V.  in  the  Court  of 
Q.  B.  at  Westminster,  and  in  which  action  the  said  C.  V.  had  signed  and 

given  to  the  plaintiff*  a  cognovit  for  the  paj^ment  of  the  said  debt  of  £ , 

together  with  the  costs  of  the  action,  at  certain  times  therein  mentioned,  and 
now  elapsed ;  and  before  the  making  of  the  promise  of  the  defendant,  the 
said  C.  V.  having  made  default  in  payment  of  the  whole  of  the  sum  of 

£ at  the  times  speci6ed  in  the  said  cognovit,  he,  the  plaintiff,  was  about 

to  take  proceedings  on  the  said  cognovit,  and  thereupon,  heretofore,  to  wit, 
on  [^c.]  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
woold  content  to  suspend  proceedings  against  the  said  C.  V.  on  the  said 
cognovit  tmtil  [4^.]>  he  the  defendant  then  promised  the  plaintiff  to  pay  to 

him  the  som  of  £ on  account  of  the  said  debt,  on  the day  of 

then  next;  and  the  plaintiff  avers,  that  he  the  plaintiff  did,  to  wit,  on  the  said 
-*—  day  of  [4*^.],  consent  to  suspend,  and  did  then  suspend,  all  further  pro- 
cMiiig»  against  the  said  C.  V.  on  the  said  cognovit,  until  [4*0.]  ;  and  ttiat 
the  Mid  C.  V.  hath  not,  although  afterwards,  to  wit,  on  [i^c.]  requested  by 

tlw  plaintiff  so  to  do,  paid  to  him  the  said  sum  of  £ or  any  part  thereof, 

of  all  which  premises  the  defendant  then  had  notice,  and  was  then  requested 

by  the  plaintiff  to  pay  him  the  said  sum  of  £ ,  but  the  defendant  hath 

not  paid  the  same  or  any  part  thereof.     [^Add  account  stated  and  breach  in 
MjNiytng  the  "  last-mentioned'*  sum,  SfC,  as  ante,  48,  Form  2. 


13.  On  a  promise  to  pay  the  Debt  of  another,  in  consideration  that 
Picintiff  would  give  up  a  Lien  on  Goods  which  he  held  as  a 
^eufity. 

^  form,  Clancy  v.  Piggott,  2  A.  &  E.  473.     As  to  the  effect  of  the 
Statute  of  Frauds  on  this  contract,  see  id, ;  Chit.  jun.  Contr. 

^^  ^y  a  Receiver  in  Chancery  upon  a  promise  to  pay  him  a  Debt 
^^e  to  the  Estate  from  a  third  person  in  consideration  of  for- 

'^eMrance. 

Willatts  V.  Kennedy,  8  Bing.  3. 


HIRE. 


1.  Against  the  Hirer  of  Goods  for  the  price  of  hire  thereof 

^^>mmencement  as  ante,  46.]     For  the  use  and  hire  of  goods  and  chattels 

[^  **  horses,  carnages  and  goods"]  by  the  plaintiff  let  to  hire  to  the  de- 

^^*^t,  at  his  request,  and  by  him  accordingly  had  and  used,  and  for  [add 

^^^^9^  stated  and  breach  as  ante.  48,  Form  1. 

K 
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2.  Againat  the  Hirer  of  Goods,  far  Carektausi'  (d) 

For  that  whereas  heretofore,  to  wit,  on  [^c]  in  considention  tfaat  tW 

pUiatiir,  at  the  defendant's  request,  would  let  to  hire  and  deliver  to  Un 

["  a  certain  hone,"  or  "  certain  goods,  to  wit, "]  of  great  *alue,  to  lat, 

£ ,  to  be  used  by  the  defendant  in  that  behalf  for  reward  to  tha  plafli> 

tiff,  he  the  defendant  then  promised  the  plaintiff  to  use  the  said  [horse]  in  ■ 
careful,  moderate  and  reasonable  manner,  under  the  said  letting  to  hire,  and 
to  take  due  and  proper  care  thereof  whilst  he  the  defendant  had  the  same  oa 
hire  as  aforesaid ;  and  the  plaintiff  avers,  that  he  did  then  let  to  hire  aad 
deliver  to  the  defendant,  who  then  had  and  received  from  the  plaintiff  tlM 
said  horse  on  the  terms  aforesaid,  yet  the  defendant  disregarded  his  nid 
promise  in  this,  to  wit,  that  he  did  not  nor  would  use  the  said  [horatt]  id  ■ 
careful,  moderate  or  reasonable  manner,  under  the  said  letting  to  hire,  and 
then  used  the  same  in  a  careless,  immoderate,  unreasonable  and  itnpropcr 
manner  ;  and  the  defendant  further  disregarded  his  said  promise  in  this,  M 
wit,  that  he  did  not  nor  would  take  due  or  proper  or  any  care  of  the  nid 
Piorse]  whilst  he  had  the  same  on  hire  as  aforesaid ;  but  therein  made  defanl^ 
and  then  behaved  and  conducted  himself  so  carelessly  and  improperly  in  thii 
behalf,  that  by  reason  of  the  several  premises  the  said  [horse]  then  becava 
and  was  and  is  greatly  injured  and  lessened  in  value,  and  rendered  of  Uttit 

or  no  use  to  the  plaintiff.  To  the  plaintiff's  damage  of  £ ,  and  them- 

fore  he  brings  his  suit,  &c. 

3,  Affaimt  a  Coacli  Proprietor  for  refusing  to  receive  on  hire  Coachet 
built  Jor  Mm  by  the  Plaintiff,  to  he  let  by  him  to  Defendant,  artd 
for  retvrning  others  before  the  time  agreed  upon. 
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and  complete  the  said  three  stage-coaches,  at  a  great  expense,  to  wit,  £ , 

for  the  purpose  and  upon  the  terms  aforesaid,  and  then  delivered  one  of  the 

aforesaid  coaches  to  the  defendant,  and  the  defendant  then  received  the  same, 

to  be  by  him  kept  on  hire  as  aforesaid,  and  the  plaintiff*  was  always  ready  and 

williiig  to  deliver  to  the  defendant  the  said  two  other  stage-coaches  for  the 

purpose  and  upon  the  terms  aforesaid^  and  then  requested  the  defendant  to 

receive  the  tame ;  yet  the  defendant,  not  regarding'  his  said  promise,  then 

^ttQOgfijJlj  refused,  and  thence  hitherto  hath  neglected  and  refused  to  receive 

Ae  sud  two  other  stage-coaches,  or  either  of  them,  on  hire  as  aforesaid,  and 

iftei wards,  to  wit,  on  [^c]  wrongfully  and  without  giving  the  plaintiff  any 

totice  of  bis  the  defendant's  intention  to  cease  or  discontinue  to  hire  the 

coich  ID  received  by  him  tis  aforesaid,  refused  any  longer  to  retain  the  same 

tm  hirfe,  and  bath  thence  hitherto  refused  to  work  or  use  the  same,  and  then 

fitUimed  the  said  last-mentioned  coach  to  the  plaintiff,  and  hath  thence 

Udiefto  wholly  neglected  and  refused  to  continue  the  hiring  of  the  same* 

whereby  the  plaintiff  hath  wholly  lost  and  been  deprived  of  all  the  benefits, 

ynfita  and  adrantages  which  he  otherwise  might  and  would  have  derived 

hm  the  performance  by  the  defendant  of  his  said  promise,  and  hath  use- 

lenly  incurred  the  said  expenses,  and  the  said  coaches  are  of  little  or  no  use 

OTTslne  to  the  plaintiff,  and  he  is  otherwise  injured.     [^Add  a  count  for  the 

WK  and  hire  of  coaches  if  any  mm  he  due  for  hire^  ante,  Form  1,  and  ac- 

contf  ttaied  and  breaeh,  as  ante,  48,  Form  2. 


HORSEMEAT.  (e) 


Commencement  as  ante,  46.]  For  horsemeat,  stabling,  care  and  attendance 
\f  the  pbuntiff  provided  and  bestowed  in  and  about  the  feeding  and  keeping 
ef  divers  boroes,  mares,  geldings  and  cattle  for  the  defendant,  at  his  request, 
Md  kn  [Add  account  stated  and  breach,  as  ante,  48,  Form  1. 


HUSBAND  AND  WIFE. 


I.  By  HuAand  and  Wife  for  Goods  sold,  S^c.  by  the  Wife  before 
Marriage,  with  promise  to  her  before  Marriage,  and  account  stated 
wiik  ioik  Plaintiffs.  (/) 

anie,  16,  Form  20.]     For  that  whereas  the  defendant. 


Jff)  flae  mtU,  63,  Fonn  1 ,  sod  no(e  (j>).  Form  29.    A  declaration  by  husbaod  and 

/)  Saaia  feoefml,  I  Cbit.  Plead,  Ytbod.  wife  stated  that  by  agreement  between  the 

U«  im  we.;  Cbit.  jaa.  Cootr.    Tbe  wife  plaintifft  and  the  defendant,  reciting  that  one 

■Ml  bt Joioed  in  thii  case ;  id.    By  husband  J.  L.  had  been  arrested  at  the  suit  of  the 

aid  wile  on  a  bill  of  escfatnge,  ante,  95,  plaintiffs;  that  the  defendant  had  hecomo 

k2 
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whOtt  the  said  [Mary]  was  anmarried,  to  wit,  on  [4«*  oaf  dlqf  Bf/b«  fk 

riaget']  was  indebted  to  the  laid  [Mary]  in  £ for  goods  then  sold  and 

delivered  by  the  said  [Bfary]  to  the  defendant' at  his  leqoesti  andfiir  [itaff 
any  olAer  Mt  a$  aale,  46t  Form  1,  a$  far  a$  tie  atUritt,  jvBufJMn^  KM 
name  **  Mary  *'^  the  **  plaintiff,"  and  proceed  ikut :]  And  At  ie/kuSMi 
in  consideration  of  the  premises,  wkHet  tie  $M  [Afoiy]  wwi  aasMrf  ia^  (y)*tb 
wit|  cm  the  day  and  year  last  aforesaid,  promised  the  said  [Mary]tb'piry  te 
the  said.mbney  on  request ;  {jf  it  it  probaUe  thai  a  promee  to  the  pUm^fif 
eince  theft  marriage  (A)  earn  he  proeedf  here  ineert  the  uegt  firm  a»  a  eeamd 
eomt,  (t)  if  not  proceed  thu ;]  And  whereas  also  *  the  defendant,  alknr' die 
intermarriage  of  the  plamtiflBl,  to  wit,  on  [^.]'  ^^^  indebted  to  the  plaintiA 
in  £  ■,  fbr  money  then  found  to  be  doe  from  the  defendant  to  dMrpUtt- 
tifi  on  an  account  then  stated  between  the  defendant  and  the  pUndflb-t 
the  defendant,  in  consideration  of  the  last  mentioned  premises,  theai* 
the  plaintiffs  to  pay  them  the  last  mentioned  money  on  request;  yet  llM>di^ 
fendant  hath  not  paid  the  said  seyeral  moneys,  or  any  part  tberto^  to'tta 
said  [Mary]  whilst  she  was  unmarried,  or  to  the  plaintiflfii  or  eidier  of  diii 
since  their  intermarriage,  To  the  damage  of  the  plaintifis  of  iS«— ^'iMl 
therefore  they  bring  their  suit  [^.] 

3.  Second  Count  kyit^  the  pramue  entireljf  to  the  Pkuntiffe  efiet^ 

Marriage. 

And  whereas  also  the  defendant,  being  so  indebted  as  in  the  last  count 

mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and  un- 
paid, in  consideration  thereof,  afterwards,  and  after  the  intermarriage  of  the 
plaintiffs,  to  wit,  on  [^c]  promised  the  plaintiffs  to  pay  them  the  said- 
moneys  on  request.     And  whereas  also  [conclude  as  in  last  form  from  th^^ 
asterisk. 


bail  to  the  sheriff ;  that  the  bail  had  beeo  for- 
feited, aod  that  J.  L.  had  given  a  cof^novit 
for  the  debt  and  costs ;  it  was  understood  aod 
agreed  between  the  plaintiffs  and  defendant, 
and  the  defendant  undertook  and  promised, 
in  consideration  that  the  plaintiffs  would  not 
enter  up  judgment  or  sue  out  execution  against 
J.  L.  until  a  certain  day ;  that  he  the  de- 
fendant would  render  J.  L.  on  that  day,  or  in 
default  pay  the  debt  and  coats.  Averment, 
that  the  plaintiffs  had  not  entered  up  judg- 
ment or  sued  out  execution  against  J.  L.  be- 
fore the  day.  Breach,  that  the  defendant  did 
not  render  J.  L.  on  the  day  or  pay  the  debt 
and  costs :  Held,  on  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiflls, ^r«t,  that 
as  the  agreement  was  stated  to  be  with  the 
plaintiffs,  the  proroiie  most  be  taken, -a/*ter 
vardiet,  to  have  been  made  to  them ;  secondly, 
that  it  sufficiently  appeared  that  the  wife  had 


a  joint  interest,  because  the  recital  in  tl 
agreement  of  a  cognovit  by  J.  L.  to  all 
plaintiffs  was  an  admission  by  the  defendant 
of  such  joint  interest;  thirdly,  that  ihougl 
the  agreement  by  the  wife  was  void,  it  might 
be  rejected  as  a  surplusage,  and  that 
count  would  then  be  good,  as  stating  a  pro—-" 
mise  to  pay  the  debt  and  costs  to  the  pbda^— 
tiffs,  in  consideration  that  they  wmM  me^m 
enter  up  judgment  or  sue  out  exeentioD  aati  ^ 
a  given  day ;  Nurse  v.  Wills,  4  B.  6c  Ad  «- 
739. 

(e)  This  is  a  material  averment ;  fWiiMt  v— 
White,  I  M.&G.731. 

(h)  As  to  the  utility  of  such  teeoiid  oosDCr 
see  ante,  63,  note  (u). 

(i)  Both  counts  woald  probably  bt  al* 
lowed  under  the  new  mlei ;  iMeiimgtm  ▼• 
Ftnet,  1D.&L.710. 
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3.  By  Husband  and  Wife  Administratrix* 

Comwieneement  asante^  11 »  Form  5.]  For  that  whereas  [^-c.  proceed  as  in 
ordimary  cases^  except  that  m  mentioning  the  plaintiffs,  in  laying  a  promise  to 
tkews^  or  breach^  they  should  be  described  thus :  '*  the  said  A.  B.  and  J.  his 
wife,  as  administratrix  as  aforesaid.*'  Conclude  to  their  damage  as  adminis' 
irairix,  SfC.  as  ante^  11|  Form  5. 


4.  Affoinst  Husband  and  Wife^far  Goods  sold  to  her^  ^c.  before 

Marriage,  (k)  , 

Commencement, ante,  16,  Form  21 . J  For  that  whereas  the  said  [Mary,]  whilst 

the  was  unmarried,  to  wit,  on  [<$'c.]  was  indebted  to  the  plaintiff  in  £ 

for  goods  then  sold  and  delivered  by  the  plaintiff  to  the  said  [Mary]  at  her 
icqoest,  and  for  [state  any  other  debt  as  ante^  46,  Form  1,  as  far  as  the  aste- 
mlb,  substituting  the  name  **  Mary,*'  for  **  the  defendant ;"]  and  the  said 
[Mary,]  whilst  she  was  unmarried,  (/)  to  wit,  on  the  day  and  year  aforesaid,  in 
eoDsideration  of  the  premises,  promised  (m)  the  plaintiff  to  pay  him  the  said 
moneys  on  request ;  yet  the  said  [Mary,]  whilst  she  was  unmarried,  did  not 
ptyi  nor  have  the  defendants,  nor  hath  either  of  them,  since  their  intermar- 
riage, paid  the  said  several  moneys  or  any  part  thereof.  To  the  plaintiff's 
dimageof  ;£ ,  and  therefore  he  brings  his  suit  l^c. 


INDEMNITY,  (fi) 


1.  By  the  Marshal  of  the  Queen's  Bench  on  a  promise  to  indemnify 
,  him  if  he  toould permit  a  Prisoner  to  live  within  the  Rules:  and 
Plea — a  conspiracy  to  get  the  Prisoner  out  of  the  Pules,  so  that  an 
fiction  for  escape  might  be  brought  against  the  Marshal,  and  that  he 
f^new  those  facts,  and  could  not  plead  that  as  a  Defence  to  the 
^tionfor  the  escape. 

Chapman  v.  Emden,  9  C.  &  P.  712. 


(^)  Preramptive  evidence  of  the  marriage 
JJ»eiiQt;  Trmey  ¥,  M*  Carlton,  IDowl.  532; 
^  PM. ;  Cbit.  juD.  Cootr.  Both  must 
^*>ed  io  tbb  case.  Against  husband  and 
*jfcoB  a  bill  of  exchange,  ante,  95,  Form 

(0  See  note  (g),  antt,  p.  132. 

(*)  A  promiie  by  bosraod  and  wife  after 
"^nttge  cannot  be  laid,  anu,  96. 
A*)  As  to  coDtracts  of  indemnity,  see 
^iaa.  Cootr.  Indei, "  Guarantees.^'  The 
'**  impUti  a  promise  of  indemnity  by  a 
pi*eipal  to  his  surety.    The  common  count 


for  money  paid  suffices  as  regards  the  prin- 
cipal debt  paid ;  but  to  recovei  consequential 
damages  or  costs,  the  declaration  must  be 
special ;  Seaver  v.  Seaver,  6  C.  &  P.  673. 
As  to  the  right  to  recover  costs  paid  and  in- 
curred by  the  surety,  Chit.  jon.  Contr.  *'  Gua- 
rantees.' On  a  contract  to  indemnify  against 
the  payment  of  costs,  the  cause  of  action 
arises  when  the  costs  are  actually  paid,  not 
when  they  are  incurred  ;  ColUnge  v.  Heyivood, 
9  A.  &  £.  633 ;  Reynoldt  v.  Doyltr,  1 M.  &  G. 
753. 
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2.  By  the  Acceptor  ofa»  Accommodation  Bill  offaitut  the  Party  for 
whose  use  he  accepted  it,  for  not  indemnifying  him. 
For  that  whereas  heretofore,  to  nil,  on  [^c.  date  of  the  bill,']  in  C0Mi<Ert>t 
ation  that  the  plaiotifT,  at  the  request  of  the  defeDdant,  would  accept  for  liii 
acGommodatioa  a  certain  bill  of  exchange  in  writing,  bearing  dale  the  day 
and  year  aforesaid,  and  made  and  drawn  by  the  defendant  on  tbe  plainlifi^ 

and  whereby  the  plaintiff, months  after  the  date  thereof,  requested  the 

defendant  to  pay  to  the  order  of  the  defendant  the  sum  of  £ ,  as  for 

value  received,  and  would  deliver  the  same,  so  accepted,  to  the  defendant, 
in  order  that  the  defendant  jnight  negociate  or  use  the  same  for  bia  omt 
proper  use  and  benefit,  the  defendant  then  promised  the  plaintiff  to  indent 
nify  and  save  harmleBs  ibe  plaintifT  front  any  toss  or  damage  for  or  Iqr 
reason  of  his  acceptance  of  the  said  bill  as  aforesaid  ;  and  the  plaintiff  aver^ 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  accept  the  said  bill,  and  deliver  tbe  same 
ao  accepted  to  the  defendant,  for  his  accommodation  and  for  the  purposa 
aforesaid ;  and  although  the  bill,  so  accepted  as  aforesaid,  waa  afterwardli 
to  wit,  on  the  day  and  year  aforesaid,  negociated  by  the  defendant  for  iho 
purpose  aforesaid ;  yet  the  defendant,  not  regarding  bis  said  promise,  did 
not  nor  would  indemnify  or  save  harmless  the  plaintiff  from  any  loss  m 
damage  for  or  by  reason  of  his  acceptance  of  the  said  bill  as  aforesaid,  bot 
therein  made  default  in  this,  towii,  that  the  plaintiff,  as  such  acceptor  of  the 
said  bill  as  aforesaid,  afterwards,  to  wit,  on  [i^-]  was  called  upon  and  forced 

and  obliged  to  pay,  and  did  then  pay  (o)  to  one ,  the  holder  thereof,  the 

said  sum  of  money  in  the  said  bill  specified,  together  with  certain  interest 
thereon,  and  the  costs  of  a  certain  action  before  then  brought  in  the  Court 
of  Q.  B,  on  the  said  bill,  hy  the  said against  the  plaintiff,  in  the  whole 
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plaintiff,  at  the  request  of  the  defendant,  would,  as  surety  of  and  for  the  de- 
feodantt  enter  into  and  execute  a  certain  hond  or  writing  obligatory  with  the 
said  defendant  and  one  E.  F.  to  our  Lady  the  Queen,  in  the  penal  sum  of 

£ ,  to  be  paid  to  her  said  majesty,  with  a  condition  to  the  said  bond  or 

wrichig  obligatory  Subscribed,  whereby,  after  reciting  that  the  defendant  had 
become  and  tlieo  was  a  maltster  and  maker  of  malt  for  sale,  and  that  the 
defendant  and  the  plaintiff  and  E.  F.,  as  his  sureties,  had  agreed  to  become 
bound  in  the  said  penal  sum,  being  double  the  value  of  the  duties  which  the 
person  employed  by  the  commissioners  of  excise  for  that  purpose  had 
judged  likely  to  arise  and  be  charged  on  or  become  due  from  the  said  malt- 
•ter  or  maker  of  malt  within  five  months,  for  the  due  payment  at  the  end  of 
every  four  months  from  and  after  the  day  on  which  the  defendant,  so  being 
loch  maltster  or  maker  of  malt  as  aforesaid,  should  or  ought  to  have  made 
•uch  entry  as  in  the  statute  in  that  case  made  and  provided  is  mentioned,  of 
ftU  the  malt  by  him  made,  of  all  such  sum  and  sums  of  money  as  should 
arise  or  be  charged  on  or  become  due  from  the  said  maltster  and  maker  of 
malt,  the  condition  of  the  said  bond  or  writing  obligatory  was  declared  to 
be  stfch,  that  if  the  defendant  did  and  should  make  due  payment  at  the  end 
of  every  four  months  from  and  after  the  day  on  which  the  defendant  should 
ought  to  have  made  such  entry  as  in  the  statute  in  that  case  made  and 
is  mentioned,  of  all  the  malt  by  him  made,  of  all  such  sum  or 
ms  of  money  as  should  arise  or  be  charged  on  or  become  due  from  the 
maltster  and  maker  of  malt,  the  said  bond  ar  writing  obligatory  should 
void,  or  else  should  be  and  remain  in  full  force  and  virtue,  he  the  defend- 
t  undertook  and  then  promised  the  plaintiff  that  he  the  defendant  would 
BTe  harmless  and  indemnify  the  plaintiff  from  all  losses,  damages,  costs  and 
Xpenses  which  he  should  or  might  incur,  bear,  pay,  sustain  or  be  put  unto 
»y  reason  or  means  of  his  so  becoming  security  for  the  defendant  as  afore^ 
id ;  and  the  plaintiff  saith,  that  he,  confiding  in  the  said  promise  of  the 
^fendant,  did,  as  surety  of  and  for  the  defendant  as  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  seal  and  execute  and  as  his  act  and  deed 
deliver  the  said  bond  or  writing  obligatory,  conditioned  as  aforesaid ;  and 
the  plaintiff  avers,  that  the  defendant  did  not  nor  would,  after  the  said  plain- 
tiff executed  the  said  bond  or  writing  obligatory  as  aforesaid,  and  after  the 
making  of  the  said  promise  of  him  the  defendant,  make  due  payment  at  the 
end  of  every  four  months  from  and  after  the  day  on  which  the  defendant 
should  or  ought  to  have  made  such  entry  as  in  the  statute  in  that  case  made 
and  provided  is  mentioned,  of  all  the  malt  by  him  made,  of  all  such  sum  and 
sums  of  money  as  arose  and  were  charged  on  and  became  due  from  the 
defiendant  as  such  maltster  and  maker  of  malt  as  aforesaid,  according  to  the 
said  condition  of  the  said  writing  obligatory,  and  a  large  sum  of  money,  to 
wit,  the  sum  of  £ ,  became  and  was  due  and  in  arrear  from  the  defend- 
ant upon  and  by  virtue  of  the  said  condition  ;  by  reason  whereof  the  said 
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writing  obligatory  became  forfeited,  and  the  plaintiff*  became  liable  ia  tba 

aaid  penal  sum  of  £ ;  and  the  aaid  bond  or  writing  obligatory  being  to 

forfeited,  and  a  large  sum  of  money,  to  wit,  the  said  sum  of  £ ,  being 

due  to  ber  said  majesty  upon  and  by  virtue  of  tbe  laid  bond,  by  tlie  aaid 
condition  thereof,  lliereupon  af\erwards,  to  wit,  on  [ire.']  certain  proceedingi 
were  commenced  and  prosecuted  on  the  said  bond,  by  reason  of  tbe  said 
breach  of  the  said  conditioa  thereof,  in  the  Court  of  ber  majesty  of  her  Ex- 
chequer at  Westminster,  by  and  at  the  suit  and  in  the  name  of  her  aiid 
majesty,  against  the  plaintiff;  and  such  proceedings  were  thereupon  had  in 
tbe  said  Court  in  that  behalf  against  the  plaintiff*  upon  tbe  said  btmd,  that 
aflerwards,  to  wit,  on  [4'C-]  ^er  said  majesty,  by  the  consideration  and  jiid^ 
ment  of  the  said  Court,  recovered  against  the  plaintiff*  upon  the  said  bond 

tbe  said  sum  of  ;£ ;  and  afterwards,  to  wit,  on  the  [4«.]  there  was  iaaiied 

out  of  the  said  Court,  upon  the  said  judgment  against  the  plaintiff*,  a  certain 
writ  of  her  said  majesty,  directed  to  the  sheriff'  of  the  county  of  [4*-] 
whereby  her  said  majesty  commanded  the  said  sheriff*  that  he  should  not 
omit,  by  reason  of  any  liberty,  but  should  enter  the  same  and  levy  on  tbe 
goods  and  chattels,  lands  and  tenements  of  the  plaintiff' in  his  bailiwick,  the 

said  sum  of  ■£ of  lawful  money,  which  her  said  majesty  then  lately  had 

recovered  against  the  plaintiff  by  judgment  of  the  barons  of  ber  said  ma- 
jesty's Exchequer  at  Westminster,  so  that  the  said  sheriff*  might  have  tbe 
said  money  before  ber  said  majesty's  barons  on  [^c]  then  next,  to  be  then 
and  there  paid  to  her  said  majesty's  use  -,  and  her  majesty  thereby  further 
commanded  the  said  sheriff*,  thai  if  the  goods  and  chattels,  lands  and  tene- 
ments of  tbe  plaintiff  were  not  sufficient  to  satisfy  her  said  majesty  the  aaid 
debt,  that  the  said  sheriff  should  omit  not  by  reason  of  any  liberty,  but 
should  enter  the  same  and  take  the  body  of  the  said  plaintiff  wherever  he 
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jadgmenty  and  leviable  and  payable  in  that  behalf,  amounting  together  to  a 

large  sum  of  money,  to  wit,  the  sum  of  £ ;  and  the  plaintiff,  by  means 

of  the  premises,  was  forced  and  obliged  to,  and  did  then  incur  and  sustain 
great  costs,  charges  and  expenses,  amounting  in  the  whole  to  a  large  sura  of 
money,  to  wit,  the  sum  of  £ ,  in  and  about  the  defence  of  the  said  pro- 
ceedings, and  settling  and  putting  an  end  to  the  same ;  of  all  which  said 
premises  the  defendant  afterwards,  to  wit,  on  [4*^.]  had  notice ;  and  the 
defendant,  not  regarding  his  said  promise  and  undertaking,  hath  not  saved 
harmless  or  indemnified  the  plaintiff  from  the  said  payments,  damages,  costs, 
charges  and  expenses  by  him  incurred  as  aforesaid,  but  hath  hitherto  wholly 
Begleeted  and  refused  so  to  do,  and  the  plaintiff  hath  been  and  is  damnified 
to  the  amount  thereof,  contrary  to  the  said  promise  and  undertaking  of  the 
defendant.     [^Add  account  stated  and  breach,  as  ante,  48,  Form  2. 


4.  Upon  a  Promise  to  indemnify  the  Plaintiff  if  he  would  defend  an 
Action  against  him  for  Money,  in  which  the  Defendant  claimed  an 
Interest,  (s) 

For  that  whereas  before  the  making  of  the  promise  of  the  defendant  here- 
inafter next  mentioned,  to  wit,  on  [<^c.]  a  certain  person,  to  wit,  one  G.  Y., 
deposited  in  the  hands  of  the  plaintiff  a  large  sum  of  foreign  money  of  great 
▼alue,  to  wit,  of  the  value  of  £^2  of  lawful  money  of  Great  Britain,  and  the 
plaintiff,  at  the  request  of  the  defendant,  then  delivered  to  him  the  said  sum 
of  money  of  the  said  G.  Y.,  he  the  defendant  then  claiming  the  same,  and 
^e  plaintiff  not  knowing  to  whom  the  same  belonged,  and  the  said  G.  Y. 
Uien  threatened  to  commence  an  action  at  law  against  him  the  plaintiff  for 
^he  recovery  of  the  said  sum  of  money,  and  thereupon  afterwards,  to  wit,  on 
C^c.^  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
^ould  defend  any  action  which  the  said  G.  Y.  should  commence  against  him 
^or  or  on  account  of  the  said  sum  of  money,  the  defendant  then  promised 
^^e  plaintiff  to  save  him  harmless  from  the  consequences  of  the  said  action, 
^ftd  the  plaintiff  avers  that  the  said  G.  Y.  afterwards,  to  wit,  on  [^c."]  did 
^ring,  commence,  and  prosecute  an  action  against  the  said  plaintiff  in  the 
^ourt  of  Queen*s  Bench  at  Westminster,  for  the  recovery  of  the  said  sum  of 
^^soney,  whereof  the  defendant  then  had  notice :  and  although  the  plaintiff 
^id  then,  with  the  privity  and  consent  of  the  defendant,  and  to  the  best  of 
liis  ability  and  power,  defend  the  said  action  or  suit,  yet  such  proceedings 
^^ere  aflerwards  had  in  the  said  suit  that  the  said  G.  Y.  aflerwards,  to  wit, 
^n  [^c]  by  the  consideration  and  judgment  of  the  said  Court,  recovered 
against  the  plaintiff  in  the  said  Court,  in  the  aforesaid  action,  damages  to  a 


(<)    WiUianuon  v.  HenUy,  6  BiDg.  299 ;       v.  Dantey,  6  Bing.  506.    See  Wilkinton  v. 
form  on  promise  of  ioderoDity  if  plaintiff  would      Byert,  1  A.  &  £11. 106. 
ddend  a  vicar's  equity  lait  for  tithes,  Adamt 
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large  unouRt,  to  wit,  the  amooDi  of  j£4S :  15*. ;  and  thereapoa  ■ 
la  wit,  on  [^c]  a  certain  writ  of  our  loid  Lady  the  Queen,  called  a  capnn 
aA  aatiifaciendum,  was  iuued  out  of  the  said  Court  of  Queen'a  Bench  npoa 
the  laid  judgmeut,  directed  to  the  sherififl  of  London,  by  which  said  writ  oar 
said  Lady  the  Queen  comiuaoded  the  said  sheriSs  [tet  out  the  writ],  and  afiec- 
wards,  to  wit,  on  [i^c.]  the  plaintiff  waa  taken  and  arretted  by  hia  bodj 
under  and  by  virtue  of  the  taid  writ  of  capias  ad  aatisfaciendnm,  at  tlw 
■uit  of  the  said  G.  Y.,  and  was  kept  and  detained  in  custody  nnder  and  bj 
virtue  of  the  said  writ,  for  a  long  apace  of  time,  to  wit,  from  thence  nniil 
the  -^—  day  of  — —  in  the  year  last  aforesaid,  when  the  plaintifi^  in  ords 
to  procure  hia  discharge  from  the  said  imprisonment,  wa*  forced  and 
obliged  to  pay,  and  did  then  necessarily  pay,(l)  the  said  sum  of  ^42:  15*. 
BO  recovered  by  the  said  G.  Y.  as  aforesaid,  and  also  the  sum  of  £——  ftt 
poundage,  and  ofBcers'  fees,  and  other  expenses,  upon  and  in  respect  of  the 
said  writ.  And  the  plaintiff  was  also,  by  means  of  the  premises,  put  u 
other  great  charges  and  expenses  of  his  moneys,  amounting  to  a  large  sum, 
to  wit,  to  the  sum  of  £56,  in  defending  and  settling  the  said  action,  and  was 
imprisoned  during  all  the  time  aforesaid,  and  thereby  during  all  that  time 
was  prevented  from  following  his  necessary  business  and  aSairs,  and  lost 
and  was  deprived  of  an  opportunity  of  going  upon  a  certain  voyage,  to  wit* 
a  voyage  to  the  West  Indies  and  back,  and  lost  divers  great  gains  which  be 
might  and  otherwise  would  have  made  thereby,  amounting  to  a  large  sum, 
to  wit,  the  sum  of  ;£200,  and  was  and  is,  by  means  of  the  premises,  other- 

wiae  greatly  damnified.  To  the  plaintiff's  damage  of  ;£ ,  and  therefore  be 

brings  his  suit,  &c. 


6.  Sy  a  Sheriff's  Officer  upon  an  Indemnity  to  him  if  he  would  seU 
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upon  to  hhn  the  phuatiff  then  granted,  the  plaintiff,  as  one  of  the  bailifiBs  and 
officera  of  the  aaid  theriff>  to  wit,  on  [j^cJ]  at  the  defendant's  request,  seized 
and  look  in  execution,  and  was  then  in  'possession  of  certain  goods  and 
chatteb,  to  wit,  [describe  ihem  as  m  trceer]  as  heing  the  proper  goods  and 
chattels  of  the  said  £•  F.,  suhject  and  liahle  to  he  taken  in  execution  under 
and  by  virtue  of  the  said  writ ;  and  which  said  goods  and  chattels  were  then 
^sdroed  and  demanded  of  the  plaintiff  hy  one  H.  S.,  as  heing  the  proper 
goods  and  chattels  of  the  said  H.  S.,  whereof  the  defendant  then  had  notice; 
and  thereupon  heretofore,  to  wit,  on  [4*^*]  i^  consideration  of  the  premises 
and  chat  the  plaintiff,  at  the  defendant's  request,  would  proceed  to  sell  the 
•aid  goods  and  chattels,  under  and  by  virtue  of  the  said  writ  and  warranty 
in  order  to  levy  thereout  the  moneys  so  indorsed  on  the  said  writ  [or  **  to 
levy  the  moneys  indorsed  upon  the  said  writ,  and  directed  to  he  levied 
as  aforesaid  upcm  and  out  of  the  said  goods  and  chattels  so  seized  and  taken 
in  execution  as  aforesaid,*']  he  the  defendant  then  promised  the  plaintiff  to 
indeoinify  and  save  harmless  him  the  plaintiff  from  and  against  the  aforesaid 
daim  of  the  said  H«  S.,  and  from  and  against  any  loss  or  damage  which  he 
the  plaintiff  should  or  might  sustain  in  consequence  thereof  [and  to  join  in  a 
bond  of  indemnity  with  another  person,  to  be  approved  of  by  the  plaintiff, 
and  ddiver  the  same  to  the  plaintiff  for  the  purpose  aforesaid.]    And  the 
plaintiff  avers  that  he,  confiding  in  the  said  promise  of  the  defendant,  did 
afterwards,  to  wit,  on  [4*<?*]  sell  the  said  goods  and  chattels  under  and  hy 
virtue  of  the  said  writ  and  warrant,  in  order  to  levy  and  did  thereby  and 
thsreoat  levy  the  said  money  so  indorsed  on  the  said  writ  [or  *^  proceed  to 
levy  and  did  then  levy  the  said  moneys  so  indorsed  and  directed  to  be  levied 
u{)on  and  out  of  the  said  goods  and  chattels  so  seized  and  taken  in  execution 
tt  aforesaid,  and  which  said  last-mentioned  damages,"  or  *'  proceed  to  get 
the  said  goods  and  chattels  appraised,  and  the  same  were  accordingly  then 
sppraised  under  and  by  virtue  of  the  said  writ  and  warrant,  for  the  purpose 
^resaid ;  and  that  the  plaintiff  would  have  proceeded  to  the  sale  thereof 
but  that  the  said  H.  S.,  in  order  to  prevent  such  sale,  did  afterwards,  to  wit, 
On  l/^c,"]  pay  and  satisfy  the  moneys  so  indorsed  on  the  said  writ,  and  directed 
^  be  levied  as  aforesaid,**]  which  were  then  paid  over  to  and  received  by  the 
defendant ;  and  the  plaintiff,  in  fact,  further  saith,  that  afterwards,  to  wit. 
On  [[4^*]  the  said  H.  S.,  by  reason  of  the  premises,  impleaded  the  said  W.  N. 
isi  tbe  Court  of  Queen's  Bench,  in  an  action  on  the  case  for  the  conversion 
of  the  said  goods  and  chattels  by  the  said  levy  and  sale :  and  such  proceed- 
ings were  thereupon  had  in  the  said  Court  that  the  said  H.  S.  afler wards,  to 
wit,  on  [^c]  by  the  consideration  and  judgment  of  the  same  Court,  reco- 
vered on  the  same  plea,  against  the  said  W.  N.,  the  value  of  the  said  goods 
and  chattels,  on  occasion  of  the  said  levy  and  sale,  and  the  costs  of  the  said 

H.  S.  in  that  behalf,  that  is  to  say,  £ for  his  damages,  which  he  had 

f  as  well  by  reason  of  the  premises  as  for  his  costs  and  charges  hy 
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him  about  hia  suit  in  that  behalf  expended,  nhereof  the  said  W.  N.  waa 
convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  the  said 
Court  fully  appears,  by  means  of  which  said  several  premises  he  the  plain- 
tiff, as  such  bailiff  and  officer  as  aforesaid,  and  who,  as  auch,  was  bound  to 
indemnify  the  said  sheriff,  as  the  defendant,  at  the  several  times  aforesaid 
well  knew,  afterwards,  to  wit,  on  [Sf-e.']  was  forced  and  obliged  to,  and  did 
then  necessarily  pay(t)  and  satisfy  a  large  sum  of  money,  to  wit,  the  said 
Bum  of  money  so  recovered  as  aforesaid :  of  all  which  the  said  aereral 
premises  the  said  defendant  afterwards,  to  wit,  on  [i^c]  last  aforesaid  had 
notice,  yet  the  defendant  did  not  nor  would  pay  the  said  sum  of  £  ■  '  or 
any  part  thereof  to  the  plaintiff,  and  thereby  or  otherwise  indemnify  or  ■•« 
harmless  the  plaintiff  from  and  against  the  aforesaid  claim  of  the  said  H.  S,, 
or  from  and  against  the  aforesaid  loss  and  damage  which  he  the  said  plain- 
tiff had  so  as  aforesaid  sustained  in  consequence  thereof,  [nor  did  nor  would 
the  defendant,  although  afterwards,  to  wit,  on  \^SfC.']  requested  by  the  plain- 
tiff 80  to  do,  join  in  a  bond  of  indemnity  with  another  person  and  deliver 
the  same  to  the  plaintiff  for  the  purpose  aforesaid,]  but  to  indemnify  or  save 
harmless  the  said  plaintiff,  [or  to  join  in  and  deliver  auch  bond  of  iodemnity 
as  aforesaid,]  he  the  said  defendant  hath  hitherto  wholly  refused  and  still 
refuses  so  to  do.     [^^dd  account  staled  and  breach,  as  ante,  48,  Form  2. 


6.  For  not  indemnifying  the  Plaintiff  {who  assigned  a  Leaie  held  by 
him  to  the  Defendant)  against  the  covenants,  and  allomng  the 
Plaintiff's  Goods,  left  on  the  Premises,  to  be  distrained. 
Groom  v.  Bluclc,  2  M.  &  G.  567. 
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9.  On  a  guarantee  to  pay  Notes  or  surrender  the  Maker  to  be  taken 

in  Execution. 

Lems  V.  Davison^  4  M.  &  W.  654. 


INSURANCE  BROKER. 


1*  Ayainst  an  Insurance  Broker  who  had  undertaken  to  effect  an 
Insurance  for  Plaintiff,  stating  his  implied  Duty  to  give  the 
Plaintiff  notice  in  case  he  could  not  effect  it. 

Callender  t.  Oelrichs,  5  B.  N.  C.  58.  Held  in  that  case  not  necessary  to 
proTe  any  express  promise  to  perform  that  duty ;  and  see  Bronm  v.  Boor" 
mn,  11  CI.  &  Fin.  1 ;  5.  C.  3  Q.  B.  511. 


2,  Indebitatus  Count  for  Brokerage  and  for  Premiums  paid  by 

Plaintiff  for  underwriting,  (u) 

For  that  whereas  the  defendant,  on  [SfC.'],  was  indebted  to  the  plaintifT  in 

£ y  for  work  by  him  done,  at  the  defendant's  request,  in  and  about  the 

drawing  and  making  out  of  policies  of  insurance  of  divers  ships  as  an  in- 
surance broker,  and  in  procuring  persons  to  insure  money  upon  the  said 
ihips ;  and  for  money  advanced  and  paid  by  the  plaintiff  for  the  defendant, 
at  liis  request,  to  divers  persons  for  premiums  for  the  underwriting  and  sub- 
scribing the  said  policies  for  the  insurance  of  the  said  ships  during  certain 
voyages;  and  for  the  work  and  labour  of  the  said  plaintiflTin  that  behalf,  and 
^     other  the  defendant's  business,  at  his  request,  and  for  money  due  and 
Payable  from  the  defendant  to  the  plaintiff  for  his  having  underwritten  and 
'^Oscribed,  and  caused  and  procured  to  be  underwritten  and  subscribed, 
^^^^rs  policies  of  insurance  for  the  defendant  at  his  request,  and  for  [add 
*^^<=ywm(  stated  and  breach,  as  ante,  48,  Form  1. 


INSURANCE,  POLICY  OF.  (or) 


1.  Upon  a  Policy  of  Insurance  upon  the  Cargo  of  a  Ship,  Bic, 

For  that  whereas  the  plaintiff  [or  if  the  policy  were  effected  in  the  name  of 
third  person,  as  the  plaintiff  *s  agent,  add,  "  by  one  E.  F.,  the  plaintifTs 


(«)  S«e  form,  «cc..  Power  v.  Butcher,  10  tit.  "Insorance;"  forms,  Hughes,  623,  527, 

B.  &  C.  329;    form'  against  an  iDsnraoce  &c.;  Parjitt  v.  Thompson,  13  M.&  W.  392. 

broker  for  breach  of  doty,  ante,  54,  Form  5.  Assumpsit  or  debt  is  the  remedy  where  the 

(x)  Abbott  on  Shipping,  by  Serjeant  Shee;  policy  is  not  under  seal ;  debt  or  covenant 

HaghesoDliisaranoe3  2Staik.on  EYidence,  moat  be  brought  where  the  policy  is  under 
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agent  in  that  behalf,"  or  if  the  fmlicy  were  effected  in  the  name  of  a  third  per- 
tOH,  at  agent  Jor  the  plaintiff  and  other  pertotu  intereited,  lay  "That  whei<eu 
one  E.  F.,  as  agent  as  hereinafter  mentioned"]  heretofore,  to  wit,  on  \ife. 
the  date  of  the  poUcy,"]  cftuied  to  be  made  a  certain  poUcy  of  insurance,  par- 
porting  thereby  and  containing  therein,  that  the  plaintifT  [or  "  the  said  E.  F." 
if  the  policy  mere  effected  in  an  agenCt  name,]  as  well  in  his  own  name  sa  for 
and  in  the  name  and  names  of  all  and  everjr  other  person  or  persoM  to 
whom  the  same  did,  might  or  should  appertain  in  part  or  in  all,  did  make 
inaurance  and  cause  [^^c.  Set  out  the  policy  in  the  patl  teiue.  Add  Aa 
NMaf  memoranda,  which  are  at  followt{]  and  by  a  certain  memoraDdani 
thereunder  written,  corn,  fish,  salt,  fruit,  flonr  and  seed  were  warraated 
free  from  average,  unless  general,  or  the  ship  should  he  stranded ;  sugar, 
tobacco,  hemp,  flax,  hides  and  skins  were  warranted  free  from  average 
under  £5  per  cent,  and  all  other  goods;  also  the  ship  and  freight  were 
warranted  free  from  average  under  £3  per  cent.,  unless  general,  or  the  ship 
should  be  stranded ;  and  by  a  certain  other  memorandum  thereunder  writ- 
ten, it  was  declared  that  the  said  insurance  was  on  goods,  aa  by  the  laid 
policy  of  insurance  and  memoranda,  reference  being  thereunto  had,  wiO 
more  fully  and  at  large  appear  ;  of  all  which  said  premises  be  the  defendant 
afterwards,  to  wit,  on  [r^c],  had  notice  ;  and  thereupon  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  consideration  (hat  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  paid  to  the  defendant  a  certain  sum  of 
money,  to  wit,  [£5  : 5(.]  as  a  premium  or  reward  for  the  insurance  of  [£I  OO] 
of  and  upon  the  said  premises  in  the  said  policy  mentioned,  and  had  tken 
promised  the  defendant  to  perform  and  observe  the  said  policy  in  all  tfaings 
on  the  part  of  the  insured  to  be  performed,  the  defendant  then  promfaed 
the  plaintilF  that  he  the  defendant  would  become  and  be  an  insurer  to  (lie 
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were  shipped  and  loaded  at  [London]  aforesaid,  in  and  on  board  of  the  said 
ship  or  vessel  in  the  said  policy  of  insurance  mentioned,  to  be  carried  and 
conveyed  therein  on  the  said  voyage ;  and  that  the  plaintiff  was  [or  if  the 
jpoUcy  were  effected  by  him  only  as  agent  "  that  one  A.,"  [the  principar] 
**  was/'  or  if  there  be  any  doubt  as  to  the  parties  in  whom  the  interest  was 
vested,  state  "  and  that  A.,  B.,  C.  and  D."  naming  the  parties  probably  m<e- 
rested  "  or  some  or  one  of  them,  were  or  was "  (y)]  then  and  from  thence 
continually  afterwards,  until  and  at  the  time  of  the  loss  hereinafter  men- 
tioned,  interested  in  the  said  goods  in  the  said  policy  of  insurance  and 
memoranda  mentioned,  and  so  shipped  on  board  the  said  ship  as  aforesaid, 
to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the 
moneys  by  [him]  ever  insured  or  caused  to  be  insured  thereon,  [addf  if  the 
jpoRcy  were  made  in  the  name  of  an  agent,  **  and  that  the  said  insurance  was 
made  for  the  use  and  benefit  and  on  the  account  of  the  person  or  per- 
sons so  interested/' («)] ;  and  the  plaintiff  further  saith,  that  heretofore,  to 
wit,  on  [4*^.],  the  said  ship  or  vessel,  with  the  said  goods  on  board  thereof^ 

departed  and  set  sail  from aforesaid,  on  her  said  voyage  towards  ■ 

aforesaid,  and  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  pro- 
ceeding on  her  said  voyage,  and  before  her  arrival  at aforesaid,  to  wit, 

QD  [^c.  exact  day  not  mcUerial],  the  said  ship,  with  the  said  goods  on  board 
thereof  as  aforesaid,  were  by  the  perils  and  dangers  of  the  seas  wholly 
to,  (a)  and  did  never  arrive  at  ■-  -  aforesaid  [or  if  the  loss  were  bycapture, 
**  were  on  the  high  seas,  with  force  and  arms  and  in  an  hostile  manner,  cap- 
tured, seized  and  taken  by  certain  enemies  of  our  Lady  the  now  Queen"],  and 
thereby  the  said  goods  then  became  and  were  wholly  lost  to  the  plaintiff,  [or 
**  the  said  A."  if  the  plaintiff  be  only  an  agent,  or  *'  the  said  A.  B.,  &c."]  and 

never  did  arrive  at aforesaid; (6)  of  all  which  premises  the  defendant 

then  had  notice.     [A  second  count  upon  the  policy  cannot  he  added;  but  a 
tfor  money  had  and  received,  to  recover  back  the  premium  upon  a  contract 
tjpUed  by  law,  is  allowed;  see  New  Rules.    If  therefore,  there  be  any  ground 
claiming  a  return  of  the  premium,  add  the  common  count  for  money  had  and 
^€€ivedf  and  the  account  stated  and  breach,  as  ante,  48,  Form  2. 


(f)  S«e  New  Rules  on  Pleading,  poit, 
ppendix  i  Pirn  v.  Rgid,  6  M.  &  G.  1. 
(f )  See  the  New  Rules,  pott.  Appendix, 
(a)  As  to  this,  see  HiUt  v.  London  At* 


*^roiir#  Company,  5  M.  &  W.  669;  Btnton 

^«  Chmpmmn,  7  Sc.  N.  R.  625. 

(6)  If  the  plaintiff  proceed  for  an  average 
Mmb,  instead  of  the  above  allegation  introduce 

^lie  follovring : — "  And  that  afterwards,  and 
'^iilst  the  sud  ship  or  vessel  was  proceeding 
<Mi  her  said  voyage,  and  before  her  arrival  at 

^ afisrataid,  to  wit,  on  [Jr«*]*  ^^  ^<1  goods 

Vaiag  tbiB  oo  beard  thereof,  were  by  the  vio- 
lence of  the  wiods  and  waves,  storms  and  teni* 


pests,  and  by  the  rolling  and  labouring  of  the 
said  ship  and  other  perils  of  the  seas,  wetted, 
damaged,  wasted  and  spoiled,  whereby  the 

} plaintiff  then  sustained  an  average  damage  or 
OSS  on  the  said  goods  to  a  larger  amount 
than  £5  per  cent,  on  all  the  money  insured 

thereon,  to  wit,  to  the  amount  of  £ by 

the  huiMlred  for  each  £100  insured  thereon 
as  aforesaid,  whereby  the  defendant  became 
liable  to  pay  to  the  plaintiff  a  large  sum,  to 

wit,  £ ,  being  toe  defendant's  proportion 

of  the  said  average  loss  upon  and  in  respect 
of  the  said  sum  of  £100  by  the  defendant,  so 
insured." 
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2.  Against  an  Insurance  Office,  on  a  Life  Policy  not  under 

Seal,  (c) 

For  that  whereas  heretofore,  to  wit,  on  [SfC.']  by  a  certain  policy  of  in- 
surance and  agreement  in  that  behalf  then  made  and  entered  into  by  and 

between  the  Insurance  Company  and  the  plaintiff,  (J)  after  reciting 

that  the  said  plaintiff,  having  an  interest  in  the  life  of  T.  B.  of  [^c]  had 
proposed  to  effect  an  insurance  thereon  with  the  said  insurance  company, 
and  for  that  purpose  had  deposited  with  the  said  company  in  London  a  de- 
claration signed  by  himself,  bearing  date,  to  wit,  [<^c.],  stating,  among  other 
circumstances,  that  on  that  day  the  age  of  the  said  T.  B.  did  not  exceed 
fifly  years,  and  had  paid  to  the  said  company  the  sum  of  £ as  a  const- 
deration  for  the  insurance  of  the  sum  therein  mentioned  on  the  life  of  the 
said  T.  B.  for  one  year  from  [4*^0*  ^^^  ^^^  agreed  to  pay  the  like  sum 

whether  the  assured  should  be  in  health  or  not,  on  the day  of in 

each  succeeding  year  during  the  life  of  the  said  T.  B.,  it  was  and  is  thereby 
declared  that  if  the  said  T.  B.  should  depart  this  life  at  any  time  within  the 
said  term  of  one  year,  or  at  any  time  within  the  years  that  should  follow, 
provided  such  payments  as  aforesaid  should  have  been  duly  made,  the 
capital,  stock  and  funds  of  the  said  company  should  stand  charged  and  be 
liable  to  pay  to  the  plaintiff,  or  to  his  executors,  administrators  or  assigns, 
within  three  calendar  months  after  the  decease  of  the  said  T.  B.  should  have 
been  duly  notified  to  the  directors  of  the  said  company  by  declaration  on 
oath,  by  the  certificate  of  burial,  or  by  such  other  documents  as  might  rea- 
sonably be  required,  the  full  sum  o^  £ of  lawful  money  of  Great  Britain: 

provided  always,  and  it  was  and  is  thereby  agreed  and  declared  that  the 
capital,  stock  and  funds  of  the  said  company  should  alone  be  answerable  to 
the  demand  thereupon  under  the  said  policy,  and  that  no  member  or  mem- 
bers, partner  or  partners  of  the  said  company,  should  be  subject  or  liable  to 
any  demand  against  the  said  company,  upon  any  account  or  pretence  what- 
ever, beyond  the  sum  of  .£ for  each  share  he,  she  or  they  might  hold  in 

the  capital,  stock  or  funds  of  the  said  company,  and  which  share  or  shares 
appeared  opposite  his,  her  or  their  signature  or  signatures  to  the  deed  of 
settlement  establishing  the  said  company,  or  mentioned  in  some  other  deed 
or  instrument  referring  thereto,  and  declaring  him,  her  or  them  to  be  a 
member  or  members,  partner  or  partners,  thereof;  provided  furthermore, 
that  the  insurance  thereby  granted  should  be  valid  only  in  case  the  declara- 
tion above  referred  to  contained  a  true  and  faithful  representation  of  the 


(c)  This  was  drawu  with  great  care,  and  mised  at  the  trial.    See  law,  6cc.,  in  the  notes 

afterwards  settled  by  an  eminent  and  expe-  to  the  pleas,  post. 

rienced  counsel.    The  policy  is  stated  in  full  (d)  There  was  a  private  act,  declaring  that 

in  prder  that  the  allegations  in  the  declara-  the  company  might  sue  or  be  sued  in  the 

tion,  and  the  pleas  theieto,  post,  may  be  the  name  of  one  member, 
better  understood.    The  cause  was  conipro- 
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^^ctSy  and  in  case  the  several  letters,  testimonials  or  other  documents,  ad- 
^.Tensed  or  deposited  with  the  company,  should  be  found  authentic  in  them- 
^^IveSy  without  fraud  or  collusion  in  the  matters  therein  contained,  and  fully 
explanatory  of  every  requisite  the  directors  should  be  apprised  of  in  grant- 
ing such  insurance;  and  further,  that  the  policy  should  become  void  if  the 
T.  B.  should,  without  the  consent  of  the  directors  for  the  time  being, 
ngage  in  the  actual  service  of  the  army  or  navy,  or  go  beyond  the  limits  of 
•arope,  or  upon  the  seas,  unless  in  passing  from  one  part  of  the  British  isbs 
another,  or  in  the  time  of  peace  from  England  to  any  harbour  between 
»rett  and  the  Texel,  (both  included,)  and  always  in  a  decked  and  sea-wor- 
ti^J  vessel,  as  by  the  said  policy,  reference  being  thereunto  had,  will  fully 
^.ppear ;  and  thereupon  afterwards,  to  wit,  on  [^c]  aforesaid,  in  considera- 
ci^n  that  the  plaintiff,  at  the  request  of  the  said  company,  had  heretofore,  to 
'^prit,  on  the  day  and  year  last  aforesaid,  paid  to  the  said  company  a  certain 

mum  of  money,  to  wit,  the  sum  o(  £ ,  for  and  as  a  premium  or  reward  for 

ilie  insurance  of  the  said  sum  of  £ upon  the  life  of  the  said  T.  B.  as  in 

the  said  policy  is  mentioned,  for  one  year,  to  wit,  from  [^c]  aforesaid,  in 
the  said  policy  of  insurance  mentioned,  and  had  then  promised  the  said  com- 
pwiy  to  perform  and  fulfil  all  things  in  the  said  writing  or  policy  of  assurance 
contained  on  the  part  and  behalf  of  the  assured  to  be  performed  and  fulfilled, 
^  said  company  then  promised  the  plaintiff  that  the  said  company  should 
^^ccome  and  be  such  assurers  aforesaid,  and  that  the  capital,  stock  and  funds 
of  the  said  company  should  stand  charged  and  be  liable  to  pay  to  the  plain* 
^fff  or  his  executors,  administrators  or  assigns,  within  three  calendar  months 
*^r  the  decease  of  the  said  T.  B.  should  be  duly  notified  to  the  directors  of 
"^  said  company  by  declaration  on  oath,  by  the  certificate  of  burial,  or  by 
inch  other  documents  as   might  reasonably  be  required,  the  full  sum  of 

i of  lawful  money  of  Great  Britain;  and  the  plaintiff  further  saith,  that 

(be  said  declaration  in  the  said  |>olicy  mentioned  was  and  is  a  certain  decla- 
'^ticn  whereby  it  was  and  is  declared  by  the  plaintiff  that  he,  having  an 
'''^lest  in  the  life  of  the  said  T.  B.,  had  proposed  an  insurance  thereon  with 

"*«  said Insurance  Company  of  £ ,  for  the  term  of  his  whole  life, 

^^4  that  the  said  company  had  agreed  to  accept  the  same  under  a  reliance 

**^  the  truth  of  the  following  statement : — ^That  the  age  of  the  said  T.  B.  did 

'^^^t.  exceed  fifty  years ;  that  he,  the  said  T.  B.,  was  born  at  [^c],  on  [<^c.], 

^^4  was  then  resident  at  [<j*c.] ;  and  that  he,  the  said  T.  B.,  was  then  in  a 

"^Und  and  perfect  state  of  body,  never  having  had  a  disease  tending  to 

^^c>rten  life ;  nor  engaged  in  any  occupation,  nor  accustomed  to  any  habits 

Prejudicial  to  health,  and  that  he  had  had  the  small-pox ;  and  the  plaintiff 

^^^  thereby  declare  that  such  statement  was  in  all  respects  correspondent 

^ith  the  iact,  and  that  he  did  understand  the  engagement  of  the  said  com- 

^^  to  be»  that  the  said  insurance  should  be  valid  only  if  the  statement  so 

^^^  should  be  found  in  all  circumstances  free  from  all  guile,  artifice,  mis- 

L 


L 
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representation  or  reaervatbn ;  and  the  plaintifFsaith,  that  the  further  annual 

premium  of  £ in  the  said  policy  raentioned  was,  in  the  lifetime  of  the 

■aid  T.  B.,  to  wit,  or  [^-c],  duly  paid  to  and  accepted  by  the  uid  society 
according  to  the  said  policy,  and  that  the  said  policy  at  the  time  of  the  death 
of  the  laid  T,  B.  was  and  remained  in  full  force ;  and  the  plaintiff  further 
•aith,  that  afterwards,  to  wit,  on  [^c],  the  said  T.  B.  died;  and  the  plaintiff 
further  saiih,  that  the  decease  of  the  said  T.  B.  as  aforesaid  naa  afterwards, 
to  wit,  on  [^c.],  duly  notified  to  the  directors  of  the  said  company  in  manner 
in  the  said  policy  in  that  behalf  provided ;  and  the  plaintiff  further  saith, 
that  the  said  declaration  in  [lie  said  policy  referred  to  contained  a  true  and 
faithful  representation  of  the  facts,  and  that  the  several  letters,  testimonials 
and  other  documents  addressed  and  deposited  with  the  said  company  wera 
found  authentic  and  were  authentic  in  themselves,  without  fraud  or  collusion 
in  the  matter  therein  contained,  and  fully  explanatory  of  all  aitd  every 
requisite  the  directors  were  informed  of  in  granting  the  said  inaiu-ance,  and 
that  the  said  T.  B.  did  not,  after  the  making  of  the  said  policy,  ei^i^e  in 
the  actual  service  of  the  army  or  navy,  or  go  beyond  the  limits  of  Europe, 
or  upon  the  seas ;  and  the  plaintiff  further  saith,  that  at  the  time  of  the 
making  the  said  policy,  and  thence  until  the  death  of  the  said  T.  B.,  he  the 
plaintiff  was  interested  in  the  life  of  the  said  T.  B.,  to  wit,  to  the  amount  so 
insured;  and  the  plaintiff  further  saith,  that  he  hath  in  all  things  conformed 
himself  to,  performed  and  kept  all  things  in  the  said  policy  and  the  said  de- 
claration contained  on  his  part  and  behalf  to  be  observed  and  performed, 
according  to  the  form  and  effect  of  the  said  policy  of  assurance,  and 
although  three  calendar  months  since  the  decease  of  the  said  T.  B.  was  duly 
notified  to  the  directors  of  the  said  company  as  aforesaid,  have  long  sines 
elapsed,  and  the  capital.  Block  and  funds  of  the  said  company  have  always 
been  sufficient  lo  pay  and  satisfy  to  the  plain 
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2.  On  Decree  of  Foreign  Court  of  Equity. 
Henderson  v.  Henderson,  Q.  B.     See  title  '^  Judgment^"  post;   "  Decla- 
ntions  in  Debt/'  and  "  Pleas  in  Assumpsit.'' 


LANDLORD  AND  TENANT. 

Oh.  See  Chit.  jun.  Contr.  Index  **  Landlord  and  Tenant;"  WoodfaU  on  ditto.     This 
count  it  founded  on  the  statute  11  G.  2,  c.  19,  s.  14,  which  enacts,  'Hhat  it 
•hall  he  lawful  for  a  landlord,  where  the  agreement  is  not  by  deedy  to  recover  a 
reasonable  satisfaction  for  the  lands,  tenements  or  hereditaments  held  or  occupied 
by  the  defendant  in  an  action  on  the  cate,  (i.  e.  assumpsitf)  for  the  use  and  occu- 
pation of  what  was  so  held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of  such 
action,  any  parol  demise,  or  any  agreement  (not  being  by  deed),  whereon  a  cer- 
tain rent  is  reserved,  shall  appear,  the  plaintiff  shall  not  therefore  be  nonsuited, 
bat  may  make  use  thereof  as  an  evidence  of  the  quantum  of  the  damas;es  to  be 
recovered;"  see  per  Holroyd,  J.,  5  B.  &  C.  333      Either  assumpsit  or  debt  lies  ; 
and  the  count  may  be  used,  although  there  were  a  special  written  demise ;  and 
whether  a  specific  rent  were  agreed  upon,  or  the  rent  is  claimed  on  a  quantum 
meruit ;  in  the  latter  case  no  distress  can  be  made ;  Dunk  v.  Hunter^  5  B.  & 
Al.  322.     This  count  is  also  sustainable,  though  there  were  no  demise  by  the 
flaintiff' to  the  defendant,  and  the  title  of  the  formcraccrued  from  the  defendant's 
landlord  pending  the  defendant's  tenancy,  and  the  defendant  has  not  attorned, 
as  in  the  case  of  a  mortgagee,  or  a  trustee,  &c. ;  Moss  v.  GaUimore,  Doiigl. 
279;  Rennie  v.  Robinson,  1  Bing.  147  ;  Burroufih  v.  Graden,  1  D.  &  L.  218. 
But  in  such  case  the  plaintiff  must  prove  a  legal  title  to  the  premises;  Stephens  v. 
Lyim,  8  C.  &  P.  389 ;  Cornish  v.  Searell,  8  B.  &  C.  471 .     It  suffices  to  establish 
a  holding  or  tenancy,  without  showing  actual  occupation  by  the  defendant;  his 
constructive  possession  is  enough  to  support  this  count ;  Pinero  v.  Judson,  6 
Bing.  206;  How  v.  Kennett,  3  A.  &  E.  663;   Wooley  v.  Watling,  7  C.  &  P. 
610;  and  it  lies  where  a  party  has  been  let  into  possession  of  land  on  a  contract 
of  purchase,   which  afterwards  goes  off;  Hmoard  v.  Sha;iOy  8  M.  &  W.  118  ; 
Wintfrbottom  v.  Ingham,  14  Law  J.  298,  Q.  B.     It  lies  though  defendant  under- 
let, Bullv.  Sibley,  8  T,  R.  327;  Bertie  v.  Beaumont,  16  East,  33  ;  or  the  pre- 
mises were  burnt,  defendant  being  bound  to  repair,  &c.     Izon  v.  Gorton,  3  B. 
1<(.  C.  501 ;  Ibbs  V.  Richardson,  9  A.  &  E.  849.     But  this  is  not  the  proper  form 
of  action  to  try  title  in  the  absence  of  the  relation  of  landlord  and  tenant. 
*^  is  often  expedient,  in  reference  to  the  plea,  to  declare  specially,  fiee  form  3. 
\¥here  there  is  a  written  agreement  or  demise,  it  must  be  produced  by  the  plain- 
tiff duly  stamped,  and  parol  evidence  of  the  tenancy  is  not  admissible;  and  if 
mt  appear  on  his  own  snowing,  or  on  cross-examination  of  his  witnesses,  that 
'^here  was  such  writing  in  reference  to  the  claim  in  question,  and  plaintiff  do  not 
toroduce  and  prove  it,  duly  stamped,  he  will  be  nonsuited,  (if  non-assumfsit  has 
CMen  pleaded);  see  Brewer  v.  Palmer,  3  Esp.  R.  213  ;  Hodges  v.  Drake  ford, 
^  New  R.  273  ;  Fenn  v.  Griffiths,  6  Bing.  533.     If,  however,  the  plaintiff  can 
^et  through  his  case  without  disclosing  that  fact,  it  is  no  ground  of  nonsuit  if  it 
^ifterwards  appears  that  there  is  such  a  written  agreement ;  Fry  v.   Chapman,  5 
J)owl.  265  ;  and  the  defendant  cannot  then  put  in  such  written  agreement  without 
producing  it  stamped ;  Fielder  v.   Ray,  6  Bing.  332 ;  Rex  v.  Inhabitants  of 
JPadstow,  4  B.  &  Ad.  208.     Where  there  has  been  an  actual  enjoyment,  the 
common  count  is  maintainable  in  respect  of  the  rent  of  incorporeal  hereditaments, 
Mayor  of  Carmarthen  v.  Lewis,  6  C.  &  P.  608 ;  and  even  for  a  right  of  working 
mines,  Jones  v.  Reynolds,  4  A.  &  E.  805  ;   Bird  v.  Iligginson,  2  A.  &  E.  696. 
For  not  giving  possession,  Coe  v.  Clay,  5  Bing.  440.    For  not  taking  possession, 
Edge  V.  Stafford,  1  C.  &  J.  391. 


1.   The  common  Count  for  Use  and  Occupation 
^^^fimencementf  ante,  5.]     For  that  whereas  the  defendant,  on  [<^c.],  was 

indebted  to  the  plaintiff  in  £ for  the  use  and  occupation  of  certain  lands, 

L  2 
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tenements  and  lieredJtanients,  to  wit,  one  house  [(^c,  detenbe  ike  premua 
according  to  the/'act,{e)']  with  the  appurtenances  of  the  plaintifP,  by  the  de- 
fendant, at  his  request,  and  by  the  sufTerance  and  permission  of  the  plaintif 
for  a  long  time  before  then  elapsed,  held,  occupied,  possessed  and  enjoyed, 
and  for  [^c.  account  ttated  and  breach,  at  ante,  48,  Form  1 . 


2.  For  the  Rent  of  Lodgings{f). 
For  that  whereas  the  defendant,  on  [^c.]>  *^*  indebted  to  the  pUiatiflT  ii 

;£ for  the  use  and  occupation  of  certain  rooms  and  apartmenta,  pared 

of  a  messuage  of  the  plaintiff,  by  the  defendant  at  his  request,  and  by  dw 
plaintifTs  sufferance  and  permission,  for  a  long  time  held  and  enjoyed.  \lj 
fttmitbed  lodgings,  add  "  with  certain  furniture,  and  effects,  and  chattel!  ol 
the  plaintiff*  therein,"]  and  for  [add  account  ttated  and  breach,  ante  48, 
Form  I.] 

3.  Special  Declaration  ly  a  Landlord  against  his  Tenant  for  tun- 
payment  of  Rent,  the  Demise  not  being  under  seal.  (g). 
For  that  whereas  heretofore,  to  wit,  on  [4-c-],  in  consideration  that  the 
plaintiff",  at  the  request  of  the  defendant,  would  demise  and  let  to  him  a  cer- 
tain messuage  or  tenement,  lands  and  premises,  with  ihe  appurtenances,  U> 
hold  the  same  to  the  defendant  from  thence  for  one  year,  and  so  from  yeaa 
to  year  for  so  long  a  time  as  the  plaintiff' and  defendant  should  respectivets 

please,  [or  "  for  the  term  of years  then  next,"]  at  and  under  a  certiis 

yearly  rent,  to  wit,  the  yearly  rent  of  £ ,  payable  quarterly,  to  wit,  oi 

[4-c.  slating  accuratety  the  days  of  payment^  he  the  said  defendant  then  pr(»- 
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^nd  payable  from  the  defendant  to  the  plaintiff,  yet  the  defendant  hath  not 
^>tid  the  said  last- mentioned  sum,  or  any  part  thereof.  [Add  account  stated 
breach^  as  ante,  48,  Form  2. 


4.  Against  a  Tenant  for  not  keeping  the  Premises  in  tenantable  repair^ 

contrary  to  his  express  Agreement,  (h) 

For  that  whereas,  to  wit,  on  [<^c.],  in  consideration  that  the  defendant,  at 
bis  request,  had  become  and  was  tenant  to  the  plaintiff  of  a  certain  messuage 
and  premises,  with  the  appurtenances,  of  the  plaintiff,  upon  and  subject  to  the 
terms  that  the  defendant  should  as  such  tenant,  during  his  said  tenancy,  keep 
the  said  tenements  in  tenantable  repair,  order  and  condition,  the  defendant  then 
promised  the  plaintiff  to  keep  the  said  tenements  in  tenantable  repair,  order 
ind  condition  during  his  said  tenancy  ;  and  although  such  tenancy  continued 
for  a  long  time,  to  wit,  from  the  time  of  making  the  said  promise  hitherto, 

[or  "  until  the day  of ,  a.  d. ,*']  yet  the  defendant  did  not  nor 

would,  during  such  tenancy,  keep  the  said  tenements,  or  any  part  thereof,  in 
tenaotable  repair,  order  or  condition^  according  to  his  said  promise,  and 
therein  made  default ;  and  the  said  tenements  were  for  and  during  all  that 
time  (and  still  are)  in  bad  and  untenantable  repair,  order  and  condition,  and 
wereby  greatly  injured  and  lessened  in  value,  (i)  \_See  nextform^  which  may 
be  added  as  a  second  count. 


5.  For  not  using  the  Premises  in  a  tenant-like  manner.  (A) 
'Ot*  that  whereas  heretofore,  to  wit,  on  [^c],  in  consideration  that  the  de- 


aod 
food 


anot^ 

j.e: 


«.C*^     The  venae  is  traDsitory,  Buckworth  ▼. 
^•P «o^,  1  C.  M.  &  R.  834.    See  form,  dec. 
«*^*«*  w-4ion  ▼.  Giford,   1    Ad.  fie  E.  62.     It 
JjJ^*^*"*  ^*^<i  to  be  applicable  where  the 
ant  took  the  premises  for  three  years 
^fuarter,  and  engaged  to  keep  them  in 
veptir ;  but  the  agreement   being  un« 
,  was  void  under  the  Statute  of  Frauds 
the  duration  of  the  teim.     See 
form,  Dietriehten  v.  GiubeUi,   15  L. 
«h.  73.     If  there  be  a  lease,  covenant 
^*Y**^  be  brought;  and  where  there  is  a  spe- 
^.    ^^^tten  agreement  as  to  repairs,  the  decla- 
v^      '^  ibould  t>e  grounded  thereun  ;  see  Form. 
^  ^^  the  liability  of  a  tenant  to  repair,  in 
^^Mence  of  an  express  covenant  or  agree- 
?^***.  see  Co.  Lit.  67  a ;  2  Saund.  352,  note 
^^  *    ^^hit.  juD.  Contr.  Index  **  Landlord  and 
^^^^mj"  per  Bay  ley  J.  in  Wise  v.  Metcalfe, 
^  ^.  &  C.  312 ;  Anworth  v.  Johnson,  5  C.  & 
r*  <4)9.    A  yearly  tenant,  or  tenant  not  under 
*€*^^aMDt  to  repair,  is  only  bound  impliedly 
^  ^«ep  the  premises  in  tenantable  repair,  i.  e. 
^  Wp  the  promises  wind  and  water  tight, 
^^ir  broken  windowi,  tiles,  &c.,  to  prevent 
»l«iy ;  Torriano  v.  Young,  6  C.  &  P.  8  j  and 


the  state  of  the  premises  at  the  time  of  the 
demise  is  material ;  Burdett  v.  Withers,  7  A. 
&  K.  136,  post,  "  Declarations  in  Ca!»e," 
*'  Landlord  and  Tenant."  There  is  also  an 
implied  promise  to  use  the  premises  in  a  tenant- 
like  manner,  (see  next  form,)  which  should  in 
general  be  added  as  a  second  count  in  cases 
where  damage  has  been  wantonly  done.  In 
Brown  v.  Crump,  6  Taunt.  300,  the  declara- 
tion stated,  that  in  consideration  that  the 
defendant  had  become  and  was  tenant  to  the 
plaintitf  of  a  certain  messuage,  (not  adding 
*'  upon  the  terms,"  &c.  as  above,)  he  promised 
to  keep  it  in  tenantable  repair,  and  to  uphold 
and  support,  and  to  leave  the  premises  in  the 
stale  he  found  them.  This  was  held  bad 
(after  verdict),  such  a  promise  not  resulting, 
or  being  implied  by  law,  from  the  relation  of 
landlord  and  yearly  tenant.  See  other  similar 
instances.  Granger  v.  Collins,  6  M.  &  W, 
458 ;  and  Jackson  v.  Cobbin,  8  M.&  W.  790. 

(i)  Damages  for  not  being  able  to  relet 
may  be  recovered  ;  Woods  v.  Pope,  6  C*  6c  P. 
782  ;  S.  C.  1  B.  N.  C.  467. 

(k)  This  form  is  founded  on  the  promise 
implied  by  law,  see  supra,  note  (h)  j  and  ap- 


I 
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fendanthad  become  and  then  was  tenant  to  the  plaintifTof  acertainmeuui^ 
and  premises,  with  the  appurtenacea  of  the  plaintifT,  he  the  defendant  nnder- 
took  and  then  promised  the  plaintiff  to  use  the  said  messuage  and  premiwat 
with  the  appurtenances,  in  a  tenant-like  and  proper  manner,  for  and  during 
the  continuance  of  the  said  tenancy ;  and  although  the  said  tenancy  did  con- 
tinue for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid, 
until  and  upon  [^c.  or  "  hitherto"],  yet  the  defendant,  not  regarding  his  said 
promise,  did  not  nor  would,  during  the  continuance  of  the  said  tenancy,  uk 
the  said  messuage  and  premises,  with  the  appurtenances,  or  any  part  thereof, 
in  a  tenant-like  and  proper  manner  ;  (I)  and  the  defendant  from  lime  to  time 
during  that  time  so  improperly  behaved  and  conducted  himself  in  that  bebaU^ 
and  used  the  said  messuage  and  premises,  with  the  appurtenances,  in  lo 
untenant-like  and  improper  a  manner,  that  by  reason  thereof  the  said  mes- 
suage and  premises,  with  the  appurtenances,  then  became  and  were  and  still 
are  ruinous,  dilapidated,  and  greatly  injured,  To  the  plaintifTs  damage  [^c. 


6.  Against  a  Tenant  for  not  Repairing,  ^c,  who  held  over  at  an  m- 
creased  rent,  but  on  the  same  terms  in  other  respects  as  those  con- 
tained in  an  old  Lease  granted  by  Plaintiff's  Predecessor. 
IVallit  V,  Broadbenl,  4  A.  &  E.  877. 
Obb.  In  Buch  case  both  the  fact  of  defendant's  continuing  to  hold  met  at  temmt,   anS 
alio  on  mhat  trrmt  he  held  over,  are  for  the  jury  ;  Johnton  V.  Chunkwardewt  «f 
St.  Peter,  4  A.  &  £.  825,  per  LordDenmBo;  and  Junrt  v.  Shean,  ibid.  457; 
Elear  V.  Wutton,  1  Car.  &  M.  494  ;  JVurj,  Lane  Company  v.  Chu 
&  K.  14  ;  and  if  the  breach  happened  during  the  term  created  by  i 


;23,  per  L 

.  Wutton,  1  Car.  &  M.  494  ;  JVurj,  Lane  Company  v.  Chupmm,  1  Carl 

\ ;  and  if  the  breach  happened  during  the  term  created  by  ■  leaje  undo 

seal,  the  tenant  could  not  be  sued  In  osBUmpBit  on  the  new  implied  pnimiae  to 

fair  the  premiua  that  were  in  the  very  condition  when  he  became  tenant,  in 
ich  he  a  supposed  by  the  implied  promise  to  have  undertaken  thej  th(MM 
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8.  For  not  putting  Plaintiff  into  possession,  the  Defendant  having  let 

the  Premises  to  him  by  a  present  Demise. 

Coe  V.  Clay,  »  M.  &  P.  57  ;  S.  C.  5  Bing.  440. 

9*   Similar  Form,  showing  that  the  Landlord  had  not  Title  to  demise. 

Brashier  v.  Jackson,  6  M.  &  W.  549. 

'£)•  By  the  Heir  of  Lessor  against  Assignee  of  Lessee  for  not  keeping 
Premises  in  Repair,  held  under  an  Agreement  not  under  Seal, 

Alderman  v.  Neale,  4  M.  &  W.  704. 


11.  •  On  a  written  Demise,  determinable  on  a  notice  to  quit,  for  not 
fallowing  or  manuring  ;  for  removing  manure,  and  yielding  up  the 
JLands  in  a  deteriorated  state,  iic,  {m) 

¥or  that  whereas  heretofore,  to  wit,  on  [4*^*]  hy  a  certain  agreement  then 
made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other 
part,  the  plaintiff  agreed  to  let,  and  the  defendant  agreed  to  hire  and  take 
certain  arable  and  other  lands  and  tenements  in  the  said  agreement  par- 
ticularly described,  to  hold  the  same  unto  the  said  defendant  from  the  [4'C.] 
^r  the  term  of  [three]  years  thence  next  ensuing,  (determinable,  nevertheless, 
ui  manner  thereinafter  mentioned,)  yielding  and  paying  therefore  unto  the 
*wL  plaintiff  the  yearly  rent  [4*^*]  >  and  the  defendant  did  thereby  agree  to 
^*^^  with  the  plaintiff  that  he  the  defendant  should  and  would  pay  or  cause 
^  be  paid  [4'^*]»  ^^^  ^^^^  should  and  would  at  all  times  during  the  con- 
^^uance  of  the  said  agreement,  after  every  crop  of  wheat  that  should  be 
Srown  on  any  part  of  the  said  arable  land,  let  such  land  remain  in  fallow  and 
^^t  of  tillage  for  one  year  at  least,  or  sow  the  same  either  with  clover,  tares, 
P^as  or  beans,  and  if  of  either  of  the  two  latter  description  of  crops  should 
^^^  would  drill  and  keep  the  same  perfectly  clear;  and  also  should  and 
^^^uld  in  a  husbandlike  manner  spend  and  employ  in  and  upon  the  said  lands 
^^reby  let,  all  the  manure  arising  from  the  hay  and  straw  that  should  grow 
'^  be  made  thereon  during  the  continuance  of  the  said  agreement,  or  in 
^^^e  any  part  of  such  hay  and  straw  should  be  sold,  then  would  expend  so 
^^cb  of  the  money  arising  from  such  sale  in  purchasing  as  much  good  dung 
^^  manure  as  the  said  hay  and  straw  would  have  produced  if  the  same  had 
^^H  used  and  consumed  on  the  said  lands  thereby  let ;  and  also  should  and 

^^*i)  See  note  (p)  at  the  end  of  thit  form,  pott,  154 ;  and  see  Hammotid  y.  CoUt,  14  Law  J. 
*•.  C.  P. 
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would,  from  time  to  time  and  at  all  times  during  th&t  agreemenli  iin 
after  every  crop  of  potatoes  on  any  part  of  the  laid  lands  thereby  let,  Uf 
out,  expend  and  Bpread  in  a  husband-like  manner  on  each  and  every  acra-ol 
such  land  as  much  good  IJroe  or  dung  as  should  at  such  time  or  tiroes  be  ol 
the  value  of  j£3  at  the  least  for  each  acre  of  potatoes  as  therein  aforeiaidj 
and  also  should  and  would,  at  the  expiration  or  other  sooner  detarminatioa 
of  the  term  thereby  granted,  peaceably  and  quietly  leave,  surrender  ma4 
yield  up  the  lands,  hereditaments  and  premises  thereby  let,  in  the  aame  at 
tbe  like  good  state  and  cotiditioti  as  the  same  then  were,  unto  the  taid  pUi»> 
tilf,  provided  always  and  it  was  thereby  mutually  agreed  by  the  partirt 
thereto,  that  in  case  either  of  them  should  be  desirous  of  determining  the 
said  agreement  at  the  end  of  the  first  or  second  year  of  the  said  term  therebj 
granted,  it  should  and  might  be  lawful  for  him  or  them  so  to  do  on  giviag 
or  leaving  unto  or  for  tbe  otlier  of  them  six  calendar  months  notice  in  writing 
under  his  or  their  bands  of  such  his  or  their  intention,  such  notice  to  bt 
given  at  least  six  months  previous  to  the  expiration  of  tbe  first  or  aecoad 
year  as  therein  before  mentioned,  and  that  immediately  afler  the  detera» 
nation  thereof,  the  said  agreement  and  the  term  thereby  granted  shoaM 
cease,  as  by  tbe  said  agreement  appears,  and  the  said  agreement  being  to 
made  thereupon  afterwards,  to  wit,  on  [4''^-]  aforesaid,  in  consideratioD 
thereof,  and  that  the  plainlifT,  at  the  request  of  the  defendant,  had  tbenumler- 
taken  and  promised  the  defendant  to  perform  and  fulfil  tbe  said  agreement 
in  all  things  on  the  plaintiff's  part,  the  defendant  undertook  and  then  pr»^ 
Riised  tbe  plaintiff  to  perform  the  said  agreement  in  all  things  on  hia  tba 
defendant's  part;  and  although  the  plaintiff  hath  always  well  and  truly  per^ 
formed  the  said  agreement  on  his  part,  and  although  the  said  defendant  thai 
entered  into  and  took  possession  of  the  said  lands  and  premises  under  and 
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OMrtiBiied  for  one  yesr  after  the  said  crop  of  wheat  was  so  grown,  or  sow 
the  same  either  with  clover,  tares,  peas  or  heans,  according  to  the  said 
ipeement,  bat  therein  made  default,  contrary  to  the  said  agreement  and  the 
■id  promise  of  the  defendant ;  and  the  plaintiff  further  saith,  that  the  de- 
loMiant  farther  disregarded  the  said  agreement  and  the  said  promise  in  this, 
H  wtty  Cliat  although  the  defendant  did,  during  the  continuance  of  the  said 
agreement,  and  during  the  said  term  and  before  the  determination  thereof, 
ID  wit,  on  fd-c.]  sow  a  certain  other  part,  to  wit,  ten  other  acres  of  the  said 
■able  lands  in  the  said  agreement  mentioned,  with  a  certain  crop  of  beans, 
leertain  crop  of  wheat  having  immediately  before  that  time  and  during  the 
ad  lem  been  grown  on  the  said  last-mentioned  part  of  the  said  arable 
buds,  yet  the  defendant  did  not  nor  would,  although  the  said  agreement  and 
tkt  said  term  during  all  that  time  continued,  drill  the  said  last-mentioned 
prt  of  the  said  arable  land  and  keep  the  same  perfectly  clear,  but  therein 
■■de  defiiolt  contrary  to  the  said  agreement  and  promise ;  and  the  plaintiff* 
farther  saith,  that  the  defendant  further  disregarded  the  said  agreement  and 
\m  said  promise  in  this,  to  wit,  that  although  divers,  to  wit,  500  cart  loads 
ofoianure,  from  time  to  time  during  the  said  term  and  the  continuance  of 
tW  said  agreement  and  tenancy  arose  from  the  hay  and  straw  that  were 
Wag  that  time  grown  and  made  on  the  said  lands,  yet  the  defendant  did 
Nt  nor  would,  during  the  term  aforesaid  or  at  any  other  time,  in  a  husband- 
He  manner  or  otherwise,  spend  or  employ  in  and  upon  the  said  lands  (o)  by 
tJK  mid  agreement  let,  any  part  of  the  said  manure,  but  on  the  contrary 
threof  then  spent  and  employed  the  same  elsewhere,  contrary  to  the  said 
aHiceoKnt  and  the  said  promise  of  the  defendant ;  and  the  plaintiff  further 
■ich,  that  the  defendant  further  disregarded  ihe  said  agreement  and  his  said 
fmnise  in  this,  to  wit,  that  although  a  certain  crop  of  potatoes  was,  during 
tkekst  3^ear  of  the  said  term,  grown  on  and  taken  by  the  defendant  from  a 
CRtaia  part,  to  wit,  six  acres  of  the  said  land  so  let  as  aforesaid,  yet  the 
Mendant  did  not  nor  would,  during  the  said  term  or  otherwise,  at  any  time 
tftir  such  crop,  lay  out,  expend  or  spread  in  a  husbandlike  manner  or  other- 
viwoo  any  plurt  of  the  said  six  acres  of  land  as  much  good  lime  or  dung  as 
^  at  that  time  of  the  value  of  £3,  or  any  other  sum,  for  each  of  the  said 
ttres  of  potatoes  or  any  part  thereof,  but,  on  the  contrary  thereof,  although 
ik  flBBe  might  and  ought  to  have  been  done  by  the  defendant,  he  at  all 
tinei,  during  the  continuance  of  the  said  agreement  and  the  said  term, 
vholly  neglected  and  refused  so  to  do,  contrary  to  the  said  agreement  and 
Ae  uid  promise  of  the  defendant ;  and  the  said  plaintiff  further  saith,  that 
tbnd  defendant  further  disregarded  the  said  agreement  and  his  said  pro- 
■be  in  llna,  to  wit,  that  he  the  defendant  did  not  nor  would  at  and  upon 
dtt  determination  of  the  said  tenancy  as  aforesaid,  leave^  surrender  or  yield 

(0  As  to  thu  bieich,  HindU  v.  Pollett,  6  M.  &  W.  529. 
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up  the  Unda,  hereditaments  or  premises  lo  let  as  aforesaid,  in  the  ume 
like  good  state  or  condition  as  the  same  were  in  at  the  time  of  the  mal 
the  said  agreement  unto  the  plaintiff,  although  the  aaid  landii,  beredJta 
and  premises  were  in  a  good  and  husbandlike  stat«  and  condition  at  thi 
of  the  making  of  the  said  agreement,  but,  on  the  contrary  thereof,  he  t1 
fendant,  at  and  upon  the  said  determination  of  the  said  term  as  aforesi 
wit,  on  [4-e.]  aforesaid,  wrongfully  left  the  said  lands  in  a  different,  it 
and  much  worse  state  and  condition,  to  wit,  JD  a  bad,  uncultivatet 
tenantable  and  improper  state  and  condition,  and  greatly  injured  ao 
•ened  in  value  in  consequence  of  the  mismanagement,  neglect,  unbui 
like  conduct  and  improper  behaviour  of  the  defendant  with  respect 
■aid  lands  and  premises,  contrary  to  the  said  agreement  and  the  said  pi 

of  the  defendant,  To  the  damage  of  the  plaintiff  of  £ ,  and  the 

he  brings  bis  suit,  &c.  (p). 


21.  Against  a  Tenant,  for  not  cultivating  a  Farm  according  ■ 

custom  of  the  country,  {q) 

For  that  whereas  the  defendant  heretofore,  to  wit,  on  [4«.]  Iiad  bi 

and  was  tenant  to  the  plaintiffof  a  certain  farm  and  certain  arable  and 

laruls  and  premises,  with  the  appurtenances,  situate  in  the  county  afoi 

[or,  "  county  of ',"3  and  in  consideration  thereof  the  defendant 

promised  the  plaintiff  to  manage,  use  and  cultivate  the  said  farm,  lam 
premises  in  a  good  and  husbandlike  manner,  and  according  to  the  cast 
the  country  where  the  said  farm,  lands  and  premises  were  situate ;  ai 
plaintiff  avers,  that  the  defendant  was  and  continued  tenant  to  the  pi 
of  the  said  farm,  lands  and  premises  fur  a  long  space  of  lime,  to  wit 
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country  where  the  said  farm,  lands  and  premises  were  so  situate  as  afore- 
flaid,(«)  but,  on  the  contrary  thereof,  he  the  defendant,  after  the  making 
of  the  said  promise,  and  during  the  continuance  of  the  said  tenancy,  to  wit, 
on  [4*^.]  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
niencement  of  this  suit,  managed,  used  and  cultivated  the  said  farm,  lands 
and  premises  in  a  bad,  improper  and  unhusbandlike  manner,  and  contrary 
to  the  custom  of  the  country  where  the  said  farm,  lands  and  premises  were 
ao  situate  as  aforesaid,  and  contrary  to  the  said  promise  of  the  defendant :  {t) 
[la  Anger$iein  ▼•  Handson^  (J)  and  see  Form,  ante,  151,  the  form  was  as 
fi^ows :  ''  And  the  plaintiff  further  saith,  that  according  to  the  course  of 
good  husbandry  and  the  custom  of  the  country  where  the  said  farm  and 
lands  were  and  are  so  situate  as  aforesaid,  the  defendant,  before  and  at  the 
time  of  the  commencement  of  this  suit,  ought  to  have  had  about  one  half 
only  of  the  said  arable  land  in  corn,  and  one  fourth  part  thereof  in  turnips^ 
or  to  have  been  fallow  in  each  and  every  year  of  the  said  tenancy  ;  yet  the 
defendant,  well  knowing  the  premises,  but  disregarding  his  promise,  after 
the  making  of  his  said  promise,  and  during  the  continuance  of  the  said 
tenancy,  to  wit,  on  [4*^.]  had  divers,  to  wit,  500  acres  of  the  said  arable  land 
in  corn,  the  same  being  much  more  than  one  half  of  the  said  demised  arable 
landy  contrary  to  the  course  of  good  husbandry  and  the  custom  of  the 
coontry  where  the  said  farm  and  lands  were  and  are  so  situate  as  aforesaid, 
aad  the  said  promise  of  the  defendant.  And  the  plaintiff  further  saith,  that 
the  defendant,  further  disregarding  his  said  promise,  after  the  making  of  his 
nid  promise,  and  during  the  continuance  of  the  said  tenancy,  to  wit,  [^c] 
wrongfully  and  unjustly  omitted  and  neglected  to  have  one  fourth  or  any 
pert  whatever  of  the  said  arable  land  in  seed  eaten  by  cattle,  contrary  to 
the  course  of  good  husbandry  and  the  custom  of  the  country  where  the  said 
ferm  and  lands  were  and  are  so  situate  as  aforesaid,  and  the  promise  of  him 
the  defendant  so  made  as  aforesaid.  And  the  plaintiff  further  saith,  that  the 
defendant,  further  disregarding  his  said  promise,*  after  the  making  of  his 
eeid  promise,  and  during  the  continuance  o^  the  said  tenancy,  to  wit,  [4*^.] 
wrongfully  and  unjustly  suffered  and  permitted  only  a  small  portion  and 
modi  less,  to  wit, '100  acres,  less  than  one  fourth  of  the  said  arable  land,  to 
be  in  fallow  or  turnips,  contrary  to  the  course  of  good  husbandry  and  the 
custom  of  the  country  where  the  said  lands  and  premises  were  and  are  so 
sitnate  as  aforesaid,  and  the  promise  of  the  defendant,  so  by  him  made  as 


(j)  This  it  profed  by  showing  a  breach 
of  Hbm  preea/fMt  coarse  id  the  neighbourhood  ; 
as  bj  tilKog  half,  do  other  farmer  tilling  more 
tkaa  a  thira,  though  some  tilled  only  a  fourth ; 
Ligk  T.  Hctcvit,  4  East,  154  \  DaLby  v.  Hirst, 
1  B.fitB.224. 

(t)  ^  The  Earl  of  Falmouth  v.  Thomai,  1 
C.  &  M.  89,  110,  111,  it  seems  to  hsve  beeo 
doubtful  whether  a  general  breach 


in  this  form,  oot  showing  what  was  the  cus- 
tom of  the  country,  or  in  what  particular  it 
has  been  violated,  is  sufiicieot  on  special  de- 
murrer: and  sembte,  it  is  prudent  in  cases 
where  there  is  no  difficulty  as  to  the  facts  to 
set  out  the  custom,  &c.,  but,  if  stated,  and 
traversed  by  the  plaintiff  (see  Pleas,  put,) 
it  must  be  proved  as  laid ;  see  Angerslnu  y, 
Handion,  I  C.  M.  &  R.  789. 


156     DECLARATIONS  IN  ASSUMPSIT  :~LANDLORD,&e. 

aforeuid.  By  means  of  nbich  taid  several  pretniaes  the  said  farm  and  Uai 
have  been  and  are  greatly  exhauRted,  lessened  in  value,  and  spoiled,' 
whereby  the  said  farm,  lands  and  premises  became  and  were  and  are  rei 
dered  unproductive,  and  greatly  injured,  and  diminished  in  value.  To  lit 
plaintiff's  damage  oi£ ,  and  therefore  he  brings  his  suit,  &c. 


13.  Affaiiut  a  Tenant,  for  not  delivering  up  poneBsion,  whereby  tl 
tuperior  Landlord  recovered  double  Rent  and  Cottt  agattut  ti 
Plaintiff,  (n) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise  < 
the  defendant  hereinafter  mentioned,  the  plaintiff  was  lawfully  possessed  (rf 
certain  warehouse  and  premises  with  the  appurtenances,  as  tenant  thereof  I 
one  E.  F.,  for  the  residue  and  remainder  of  a  certain  terra  of  ■  year 

ending  and  expiring  and  which  were  then  to  end  and  exjHre  on  a  certain  dq 

to  wit,  the  —  day  of ,  a,  d. ,  at  and  under  a  certain  yearly  res 

to  wit,  the  yearly  rent  of  £ ,  therefore  payable  by  the  plaintiff  lo  th 

said  E.  F. ;  and  thereu[>on  heretofore,  to  wit,  on  [^c-]  in  consideration  du 
the  said  plaintiff,  at  the  request  of  the  defendant,  would  let  the  defeitdai 
the  said  warehouse  [4'c-]  and  would  give  and  suffer  the  defendant  to  has 
and  retain  possession  thereof,  and  continue  therein,  as  tenant  thereof  to  th 
plaintiff,  from  thenceforth  until  the  expiration  of  the  said  term  for  which  th 
plaintiff  held  the  same  at  and  under  a  certain  rent  in  that  behalf  agree 
upon  between  tite  plaintiff  and  the  defendant,  lie  the  defendant  undertoo 
and  then  promised  the  plaintiff  to  quit  and  yield  up  possession  of  the  sai 
warehouse  [4*^]  to  the  plaintiff,  on  demand,  at  the  expiration  of  the  said  tern 
and  of  the  plaintiff's  said  interest  therein ;  and  the  plaintiff,  in  fact,  says,  thi 
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the day  of  [^c.'] ;  by  reason  whereof  the  said  £.  F.,  after  the  expiration 

of  the  said  term,  to  wit,  on  [^c]  brought  and  prosecuted  an  action  at  law 
ID  the  Court  of  [Q.  B.]  at  Westminster  against  the  plaintiff  for  the  recovery 
of  satisfiictjon  to  which  he  was  entitled  for  the  holding  over  of  the  said  ware- 
house {j^c.']  by  the  defendant  as  aforesaid,  and  such  proceedings  were  there - 
ipon  had  in  the  last-mentioned  action,  that  afterwards,  to  wit,  on  [4*^.] 
the  plaintiff  was  bound  and  compelled  to  pay  and  did  then  pay  (o)  to  the 
aid  E.  F.  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 

Mm  of  money,  to  wit,  £ ,  as  and  for  and  being  the  amount  of  the 

damages  payable  by  the  plaintiff  in  respect  of  the  possession  of  the  said 
varehoate  [^^cJ]  being  withheld  and  held  over  by  the  defendant  as  aforesaid, 
aid  of  the  costs  of  the  said  E.  F.  in  the  said  action  so  by  him  brought  and 
frosecDted  as  aforesaid,  and  also  by  means  of  the  premises  the  plaintiff  sus- 
ttmed  and  was  put  to  divers  expenses  of  his  moneys,  in  the  whole  amounting 

to  a  large  sum  of  money,  to  wit,  £ ,  in  and  about  the  defending  and 

taisdng  and  attempting  to  defend  and  in  settling  the  said  action  so  prose- 
CQted  by  the  said  £•  F.  as  aforesaid;  and  by  means  of  the  premises  the 
|biDtiff  faath  been  and  is  otherwise  greatly  damnified  and  injured.  To  the 
damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


14.  By  a  Tenant  against  a  Landlord,  for  not  sending  Furniture  into 
a  House  pursuant  to  an  agreement  under  which  the  Plaintiff'  had 
become  Tenant. 

Mechelen  v.  Wallace,  7  A.  &  E.  49. 

15.  By  a  Tenant  against  his  Landlord,  for  not  allowing  him  for  off- 

going  Crops,  according  to  the  custom  of  the  County. 

Hutton  V.  Warren,  1  M.  &  W.  466. 


LIMITATIONS,  STATUTE  OF. 


CouU  on  a  Conditional  Promise  to  pay  (''  when  abW^)  a  Debt  barred 

by  the  Statute  of  Limitations,  {u) 

For  that  whereas  heretofore  and  more  than  six  years  next  before  the 
ttaking  of  the  defendant's  promise  in  this  count  secondly  mentioned,  to  wit, 
OB  the  1st  day  of  January,  a.  d.  1839,  the  defendant  was  indebted  to  the  plain- 
tiff in  a  large  sum  of  money,  to  wit,  £\  00,  for  [Sfc.  stale  the  debt  as  usual]  and 


(«)  Ste  Mtc,  134,  note  (o).  eaie  of  Humfrtyt  v.  Jtmet,  14  M.  &  W.  1 « it 

(v)  Sit  Chit*  ion.  Contr. ;  tee  a  form,  &c.  would  seem  that  the  common  form  of  declara- 

lAhwrtT.  FUUhtr,  1  C.  &  M.  623  ;  Watert  tion  would  suffioe. 

^.  Evtif  Tkanct,  2  Q.  B.  757.    From  the 
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the  defendant  then  promised  the  plaintiff  to  pay  him  the  aaid  mooeya  on  re- 
quest ;  and  whereas  before  end  at  the  time  of  the  making  of  the  pTomise  next 
mentioned,  six  yean  from  the  making  of  the  asid  promise  by  the  defendant 
to  pay  the  said  moneys  to  the  plaintiff',  on  request,  as  aforesaid,  and  from  the 
thne  the  plaintiff's  cause  of  action  thereon  accrued  bad  elapsed,  and  Ae 
right  of  action  of  the  plaintiff' against  the  defendant  for  the  recovery  of  tbe 
■aid  moneys  had,  by  reason  of  such  lapse  of  time,  but  not  othernise,  become 
barred  by  virtue  of  the  statute  in  such  case  made  and  provided,  and  at  tb6 
time  of  the  making  of  the  promise  next  mentioned,  the  aaid  moneys  had  not 
nor  had  any  part  thereof  been  paid,  but  were  wholly  unpaid  and  in  arrear 
and  unsatisfied,  and  the  plaintilT  was  justly  entitled  to  receive  the  same;  and 
thereupon,  heretofore,  and  within  six  years  next  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  day  of  January,  a.  n.  1 845,  the  defendant,  in 
consideration  of  tbe  premises,  by  a  certain  memorandum  in  writing,  then 
signed  by  him,  undertook  and  promised  the  plaintiff  to  pay  the  said  money) 
to  him  the  plaintiff  when  he  the  defendant  should  be  able,  in  reference  to  his 
tneans  and  circumstances  so  to  do ;  and  the  plaintiff'  avers,  that  afterwards, 
to  wit,  on  the  1st  day  of  January,  a.  d.  1845,  the  defendant  became  and  waa 
able,  in  reference  to  his  means  and  circumstances,  to  pay  the  said  several 
moneya  to  the  plaintiff',  yet  he  hath  not  paid  the  same  or  any  part  ihereoC 
[Add  account  ttated  and  breach,  at  ante,  48,  Form  3. 


1.  Common  Coantfor  breach  of  Promise  of  MuTriage,{y) 

For  that  whereas  heretofore,  to  wit,  on  \ife.'\  in  consideration  that  the 

plaintiff,  being  unmarried,  at  the  request  of  the  defendant,  had  then  pramtsed 

the  defendant  to  marry  the  defendant  within  a  reasonable  time  after  requeat, 
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arersy  that  she,  confiding  in  the  said  promise  of  the  defendant,  hath  always 
(rom  thence  ["  hitherto,"  or  "  until  the  defendant  married  another  person  as 
hereinafler  mentioned,"  or  *'  until  the  refusal  and  wrongful  discharge  by  the 
defendant  hereinafter  mentioned,"  according  to  the  fact^  see  Forms  2  and  3] 
remained  and  still  is  unmarried,  and  was  during  all  the  time  last  aforesaid 
ready  and  willing  to  marry  the  defendant  as  aforesaid,  whereof  he  always 
had  notice  ;*  and  although  the  plaintiff,  af^r  the  making  of  the  defendant's 
said  promise,  to  wit,  on  [SfC,  exact  day  not  materiar\  requested  {z)  the  de- 
fendant to  marry  her  the  said  plaintiff,  and  a  reasonable  time  from  her 
making  such  request  for  his  the  defendant's  so  doing  had  elapsed  before  the 
commencement  of  this  suit,  yet  the  defendant,  disregarding  his  said  promise* 
hath  deceived  the  plaintiff  in  this,  to  wit,  that  he  did  not  nor  would  within  a 
reasonable  timq  after  he  was  so  requested  as  aforesaid,  or  at  any  other  time, 
mairy  her  the  said  plaintiff,  but  hath  wholly  neglected  and  refused  so  to  do, 
To  the  plaintiff's  damage  of  £ ,  and  therefore  she  brings  her  suit,  &c. 


2.  For  a  breach  of  Promise  of  Marriage,  tchere  the  Defendant  has 

married  another  person,  (a) 

Proceed  as  in  Form  I  to  the  asterisk ;]  yet  the  defendant  disregarded  his 
said  promise  in  this,  to  wit,  that  he  afterwards,  to  wit,  on  [^c]  wrongfully 
and  injuriously  married  another  person,  to  wit,  £.  F.,  contrary  to  the  de- 
fendant's said  promise.  To  the  plaintiff's  damage  of  £ ,  and  therefore  she 

hrings  her  suit,  &c. 


3-    For  a  breach  of  Promise  of  Marriage,  where  the  Promise  was 
general,  and  Defendant  discharged  the  Plaintiff  from  requiring 
the  performance  of  his  Promise,  and  no  request  was  made. 

■Proceed  as  in  Form  1  to  the  asterisk :]  and  although  a  reasonable  time  for 

e  defendant  to  marry  the  plaintiff  had  elapsed  before  the  commencement 

this  suit,  yet  the  defendant,  to  wit,  on  [_^c.']  wrongfully  and  injuriously 

^used  then  or  ever  to  marry,  and  thence  hitherto  hath  refused  to  intermarry 


^^^  to  marry  bis  daugbier  in  six  months  or 

fc ^Mh  after  Christmas/'  Lord  Ellenborough 

'^  it  to  the  jury,  "  whether  they  would  not 

^  tQiMt  from  the  drcorostaoces,  a  general 

BiM  Id  many,  (which  the  law  would  con* 

^^"der  as  a  promise  to  marry  withio  a  reasoo- 

^^lile  time,)  and  whether  the  declarations  of 

^^  defendant  had  any  other  effect  than  to 

Icr  that  deSoite  and  certain  which  before 

aocertaio ;"  Potttr  r.  Deboot,  1  Stark.  R. 

And  io  PkUlip§  r,  Crutehiey,  3  C.  &  P. 

^78  :  1  M.  &  P.  239,  5.  C^  it  was  held  that 

the  joiy  might,  from  circumstances,  infer  and 

Cad  a  promiie  so  as  to  soppoit  a  verdict  on 


the  above  general  form  of  count,  though  the 
proof  was  that  defendant  said  he  would  marry 
the  defendant  "  in  July ;"  and  see  Cole  v. 
Cottingham,  8  C.  &  P.  76. 

(s)  See  iuprUf  note  (v)i  fiarriton  v.  Cage, 
id.',  Gough  V.  Farr,  2  C.  flc  P.  361  ;  I  Y.  &  J. 
477,  S,  C.  i  Seymour  v.  Garttide,  2  D.  &  lU 
55. 

(a)  Where  the  defendant  has  married  ano- 
ther, it  is  improper  to  allege  a  request  to 
marry  the  plaintiff;  Short  v.  Stone,  Q.  B. 
Jan.  30.  1845;  Caines  y.  Smith,  Exch.  Jan. 
26,  1846. 
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with  the  plaintifT,  and  then  wrongfully  discharged  the  plaialiSTrom  reqant- 

ing  him  to  marry  her  the  said  plaintifT,  To  the  plaintiflTs  damage  of  £ , 

and  therefore  she  brings  her  suit,  &c. 


4.  For  a  breach  of  Promiie  of  Marriage,  where  the  Defendant  pro- 
mised to  marry  the  Plaintiff  Upon  condition  that  her  Father  woaJd 
pay  a  Marriage  Portion. 

For  that  whereas  heretofore,  to  nit,  on  [_^cJ]  in  consideration  that  dw 
plaintiS*,  being  then  unmarried,  at  the  defendant's  request,  had  then  promisel 
the  defendant  to  marry  the  defendant  within  a  reasonable  time  after  request, 
he  the  said  defendant  then  promised  the  plaintiff  to  marry  her  the  Mil 
plaintifT  within  a  reasonable  time  after  he  should  be  thereunto  reqtwate^ 
and  upon  condition  that  one  E.  P.,  the  plaintiff's  father,  would  pay  the  de- 
fendant the  sum  of  £ ,  as  a  marriage  portion ;  and  the  plaintiff  ft*en 

that  she,  confiding  in  the  said  promise  of  the  defendant,  hath  always  sioce 
the  making  the  same  remained  unmarried,  and  bath  been  for  and  durii^  ell 
the  time  aforesaid  ready  and  willing  to  marry  the  defendant,  whereof  be 
always  had  notice ;  and  although  the  plaintifT,  afler  the  making  of  the  de< 
fendant's  said  promise,  to  wit,  on  [Sfc,']  requested  the  defendant  to  nuirrf 
her  the  said  plaintiff,  and  the  said  E.  F.  was  always  ready  and  willing,  and 

then  offered  to  the  defendant  to  pay  him  the  said  sum  of  £ ,  as  a  marrilg* 

portion  with  the  said  plaintiff,  whereof  the  defendant  then  had  notice ;  and 
although  a  reasonable  time  for  the  defendant  to  marry  the  plaintiff  bad 
elapsed  before  the  commencement  of  this  suit  since  the  making  of  the  plain- 

rpqii^nt,  yet  >hf>  fl^rpRdant.  not  regarding  hin  h. 
r  would  vrhen  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or 
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of  [a  footmanj  and  would  serve  the  defendant  in  that  capacity,  he  the  de- 
fioidant  then  promised  the  plaintiff  to  pay  him  for  such  services  certain 
wages,  to  wit,  after  the  rate  of  j£—  per  annum,  the  same  to  be  paid 
quarterly  f  to  wit,  on  [stating  the  days  for  payment']  during  the  continuance  of 
such  service ;  and  the  plaintiff  avers,  that  he,  confiding  in  the  said  promise 
of  the  defendant,  did  then  enter  into  the  service  of  the  defendant  in  the  ca- 
pacity and  upon  the  terms  aforesaid,  and  served  the  defendant  in  the  capacity 
and  upon  the  terms  aforesaid  for  a  long  space  of  time,  to  wit,  from  thence 

mtO  and  upon  the  —  day  of ,  a.  d, aforesaid ;  and  that  during 

tbe  continuance  of  the  said  service,  to  wit,  on  the  day  and  year  last  afore- 
said, a  large  sum  for  and  on  account  of  the  said  wages  of  the  plaintiff,  at  the 

nee  aforesaid,  to  wit,  the  sum  of  £ ,  for  divers,  to  wit,  two  quarters 

of  a  year  of  such  service  then  last  elapsed,  became  and  was  due  and  payable 
finim  the  defendant  to  the  plaintiff;  yet  the  defendant  hath  not  paid  the  said 
turn  of ;(——»,  or  any  part  thereof.  [Add  account  stated  and  breach,  ante,  48, 
Fonn  2» 

2.  Indebitatus  Count  for  Wages. 

Commencement  as  ante,  46,  Form  1.]  For  the  wages  or  salary  of  the 
fhiatiff  payable  by  the  defendant  to  the  plaintiff,  for  his  work  and  services 
byUm  done  and  rendered  as  the  hired  servant  of  and  for  the  defendant,  and 
upon  his  retainer,  and  for  [account  stated,  4^.  as  ante,  48,  Form  1. 


3«  By  a  Servant  against  his  Master,  for  discharging  him  before  the 

end  of  his  term  of  service,  (d) 
Oommeneement  asante^  5.]  For  that  whereas  heretofore,  to  wit,  on  [4*c.]in 


JL  ^)  ^  fonn,  &c.  Dunn  ▼•  Murray,  9  B. 

1^.  780 ;  WiUiams  v.  Byni«.  7  A.  &  £. 

y*  S  tod  lee  in  geoenl  Bnrn'i  J.  tit.  "  Ser- 

J^>%."  The  dflNcuration  thonld  in  general  be 

Tj^^itl,  at  abofe,  for  ditmisiing  a  lenrant, 

y^   Mm  tbe  expiration  of  the  stipulated 

C^«^ ;  lee  HulU  ▼.  Hiightman,  2  East,  145. 

.*^e  tbe  disnittal  occors  after  tbe  com- 

Z^^^ceneot  of  a  qoarter,  aod  the  salary  is 

2^^ble  qoiiterlj,  and  tbe  plaintiff  has  served 

^^^^Hg  part  of  the  quarter,  socb  quarter's 

•^2^^  cannot  be  recovered  on  the  common 

^itatni  eounf,  even  though  tbe  action  be 

^ght  ate  the  expiration  of  the  quarter; 

'Vg.  132  ;  SmUk  v.  Havward,  7  A.  &  £. 

;  Rti^ftMjr  V.  Bungerford  Market  Co.,  3 

i  £.  171.    AUttr,  when  tbe  diitmissal 

place  by  mutual  conseot,  Thomai  v. 

■f,  3  N.   5c  M.  546;    Lambum  v. 

1,3  8.  N.  R.  533 ;  and  see  Turner  v. 

y^^..««K,6  C.  5c  P.  16;  5B.  &  Ad.  789; 

^^  V.  (hbaUiUm,  8  B.  5c  Ad.  87,  n.    On 

^  *(Wr  handj  prior  vrages  due  cannot  be 

«id  udsr  taiB  count ;  Hartley  v.  Har» 

llA.5cE.796,    If  a  yearly  biriog  be 


stated,  by  adding  the  words  "  and  so  on  from 
jrear  to  year,"  semble,  it  ought  to  be  also  stated, 
in  the  case  of  a  domestic  servant,  that  it  was 
part  of  the  contract  that  a  month's  notice  to 
quit  was  to  be  sufficient.  See  WiUiarm  v. 
Byrne,  7  A.  5c  £.  177;  see  form,  5cc.  Hart' 
iey  V.  Harman,  11  A.  &  £.  798.  A  general 
hiring  is  a  hiring  for  a  year  (^Beeston  v.  Col' 
Iter,  4  Bing.  31 1 ),  except  in  the  case  of  menial 
servants  (Faweett  v.  Cask,  5  B.  5c  Ad.  907) 
—Gardeners  (Nowlan  v.  Ablett,  2  C.  M.  & 
R.  58.)  Clerks  are  not  menials  (Huttman  v* 
Boulnois,  2  C.  5c  P.  510)  ;  nor  foremen,  and 
if  engaged  at  wages  "  per  annum,**  a  yearly 
hiring  would  be  implied,  there  being  no  custom 
in  the  particular  tnde  to  the  contrary ;  ibid,, 
and  Turner  v.  Robinson,  5  B.  5c  Ad.  789. 
But  a  general  hiring  may  be  explained  by  evi- 
dence to  the  effect  that  the  services  were  to  be 
paid  for  at  their  worth  {Bayley  v.  Rimmell,  1 
M.  5c  W.  507)  ;  and  indeed  in  all  cases  it  is 
a  question  of  fact  for  the  jury  whether  or  not 
tbe  hiring  vtras  for  a  year;  Baxter  v.  Nurse, 
1  C.  5c  K.  10;  S.C,  6  M.  5c  G.  935. 


M 


162       DECLARATIONS  IN  ASSUMPSIT  :-MASTEp.  fte. 

consideration  that  the  pluatiff,  at  the  lequeat  of  the  defendant,  «ouU  CQtV 
into  the  employ  of  the  defendant  in  the  capacity  (s)  of  ["  a  reporter  of  tbo 
proceedings  of  the  Court  of  Queen's  Bench,  and  also  of  proceedings  in  ^ 
House  pC  Commoni,  and  would  furnish  reports  of  such  proceeding*  to  Uw 
defendant,  his  servants  or  agents,  for  the  purpose  of  publication  in  a  p>|)>U6 
newspaper  of  the  defeodant,"  at  the  cate  may  be]  for  one  nhole  year,  (/)  to 
vit,  from  the  day  and  year  aforesaid,  at  and  for  a  certain  salary  or  wages,  tn 
wit  ["  at  the  rate  of  five  guineas  per  week  throughout  the  year,"^  tl|t 
defendant  promised  the  plaintiff  to  retain  and  employ  him  the  plaintiff  in  t^ 
capacity  aforeuud,  at  and  for  the  salary  or  wages  aforesaid,  and  to  J^rirt 
bim  in  such  enfployment  for  one  whole  year,  [if  a  domestic  urvant  qr  etker,  tf^ff 
mu  not  to  bedinmued  antU  ajier  a  month's  maming,  say  "  until  the  erpintni) 
of  one  calendar  month's  notice  as  aforesaid,"  lee  next  Jorn]  to  wit,  ffon  fiff 
day  and  year  aforesaid ;  and  although  the  plaintiff,  confiding  in  the  said  pipf 
nise  of  the  defendant,  did  afterwards,  to  wit,  on  [4'c.]  aforesaid,  entet  into  H^ 
employ  of  the  defendant  in  the  capacity  aforesaid,  and  on  the  terms  aforetfifL 
and  continued  in  such  employ  of  the  defendant  in  the  capacity  aforesaid,  anl 
on  the  terms  aforesaid  £"  and  did  furnish  reports  of  such  proceedings  il 
aforesaid  to  the  defendant,  his  servants  and  agents,  for  the  purpose  of  publi- 
cation in  the  said  public  newspaper  of  the  defendant,"]  for  a  long  space  (^ 
time,  to  wit,  until  [<^c.]  and  although  the  plaintiff  was,  on  the  day  and  yearlut 
aforesaid,  and  hath  always  since  been  ready  and  willing,  and  then  offered  tt 
remain  and  continue  in  the  employ  of  the  defendant  in  the  capacity  afore* 
said,  and  on  the  terms  aforesaid  ["  and  to  furnish  such  reports  as  aforesiil 
for  the  purpose  aforesaid,  for  the  remainder  of  the  said  year,"  or  "  nalil 
the  expiration  of  one  calendar  month's  such  notice  as  aforesaid ;"]  yet  tbt 
defendant  did  not  nor  would  continue  the  plaintiff  in  his  the  defendant's  u 
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tbai  tmie  wholly  refused  to  pay  or  allow  to  the  plain tiflf;  and  the  plaintiff 
liath  been  and  U  l^  means  of  the  premises  wholly  unem^Joyed.  {^Jdd  an 
mdebitaiut  coiml,  anfe.  Form  ft,  \f  any  wages  are  actually  due,  as  they  could 
noi  be  recovered  en  this  count;  Hartley  v.  Hanman,  11  Ad.  &  £1.  798 ;  con- 
clude, **  To  the  damage,"  <$«.] 


4.  JSya  Domestic  or  other  Servant  entitled  to  a  months  warning, 
against  a  Master  for  a  wrongful  dismissal. 

Commencement  as  ante,  5.]  For  that  whereas  heretofore^  to  wit,  on  [^c],  in 
eonsidention  that  the  plaintiff,  at  the  request  of  the  defendant,  would  enter 
into  the  service  and  employ  of  the  defendant  in  the  capacity  of  a  menial  and 
dqioesMs  wrvant  [to  wit,  a  cook],  such  employment  and  service  to  continue 
untO  either  of  the  said  parties  should  determin^  the  same  by  giving  to  the 
other  of  then)  qno  palendar  month's  notice  of  his  iptention  so  to  do,  (g)  at  and 
&r  certain  wages  in  that  behalf,  to  wi^,  at  the  rate  of  £-^^  per  year. 
[Proceed  as  m  last  form  from  the  asterisk,  observing  the  notes. 


OTHER  FOEMS  VOR  THE  DISMISSAL  OF  SERVANTS. 


§•  Sv  ^'^  ^^^^  ^f^  Newspcffer^ 
Cpoper  V.  Blick,  %  Q.  B.  915, 


6.  By  an  Editor  of  a  PftiodicaL 

^*tfer  V.  Nurse,  1  C.  &  I^.  )0 ;  6  M.  ^  G.  935,  S.  C. ;  and  see  Holcrqft  v. 

Barber,  1  C.  &  K.  i. 


7f  •%  ff  -P^^  of  a  Nftpspqper  qgainsf  the  Publisher, 
(hmi^ham  ▼•  Fwifanqu^,  6  C.  &  P.  44. 


By  an  Actor  against  the  Manager  of  a  Theatre,  and  plea  of 

misconducts 
Lacy  V.  OsbaUfisUm,  a  C.  &  P.  80. 


9.  By  an  Actor  against  the  Manager  of  a  Theatre  for  salary. 

Frazer  v.  Bunn,  8  C.  &  P.  704. 


i 


^Tlmt  tUt  ii  the  contract  in  the  case  of      M.  &  W.  112 ;  per  Parke  B.  supra,  note  (d). 
^  mmtS&^  wunm,  wm  Twmer  ? .  Maim,  14 

V2 
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10.  Bif  a  Manager  of  a  Cotton  Factory. 
Cutsont  V.  Shrim,  11  M.  &  W.  161. 


11.  Bff  a  Superintendent  of  Coal  works. 
HartUy  v.  Harman,  11  A.  &  E.  798. 

12.  By  a  Foreman  to  l\fpe  founders. 
Btckkata  v.  Knight,  1  M.  &  G.  738. 

13.  By  a  Mercantile  Clerk,  and  plea  that  Plaintiff  tet  up  a  cla 

of  partnership  with  Defendant, 

Amor  V,  Fearon,  9  A.  &  E.  548.     Attorney's  clerk ;  Mercer  V.  What 

5  Q.  B.  447. 

14.  By  an  Accountant. 
Baillie  V.  Kell,  4  B.  N.  C.  638. 


15.  By  an  Usher  in  a  School,  and  plea. 
Fdlieul  V.  Armstrong,  7  A.  &  E.  527. 


16.  By  a  Ship's  Carpenter  for  wrongfully  putting  Plamtiff  atie 
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20.  By  a  Courier  engaged  to  travel  abroad,  and  pleas, 

Fucher  v.  Aide,  3  M.  &  W. 


NECESSARIES,  (g) 


Commencement  as  ante,  46,]  For  meat,  drink,  washing,  lodging,  attendance 
13d  other  necessaries  and  goods  found,  supplied  and  provided  by  the  plain- 
tiflT  for  the  defendant  ["  and  other  persons,"  if  the  fact,']  at  his  request,  and  for 
[(M€id  money  paid,  if  applicable,  and  account  stated,  and  breach,  ante,  48, 
Form  1. 


PARTNERS. 


1  •    By  a  surviving  Partner  for  Goods  sold,  Spc.  by  the  late  Firm, 
'urith  a  promise  to  the  Firm,  and  account  stated  with  the  survivor,  (h) 

Commencement  in  the  ordinary  form,  ante,  46,  not  noticing  the  deceased.    See 

forms  of  commencement  where  the  death  occurs  after  the  writ,  ante,  17.]     For 

that  whereas  the  defendant,  in  the  lifetime  of  one  £.  F.,  since  deceased,  (i) 

to  wit,  on  [<^c.]  was  indebted  to  the  plaintiff  and  the  said  E.  F.  in  £ for 

goods  then  sold  and  delivered  by  the  plaintiff  and  the  said  E.  F.  to  the  de- 

^Qdant  at  his  request,  and  for  [stating  any  other  debt,  as  ante,  46,  Form  1 ,  as 

,fi*rasthe  asterisk,  writing  the  words  "  plaintiff  ^d  the  said  E.  F."  for  **  plain- 

'^^>'*  and  proceed  thus:"]  and  the  defendant,  in  consideration  of  the  premises, 

^en  promised  the  plaintiff  and  the  said  E.  F.,  since  deceased,  to  pay  them 

^Qe  ^d  moneys  on  request ;  [i/'  it  is  probable  that  a  promise  to  the  plaintiff, 

V^^r-  the  death,  can  be  proved,  here  insert  the  next  form  as  a  second  count  (see 

*"*^9  63,  n,  (ti)  )  if  not,  proceed  thus ;]     And  whereas  also*  the  defendant, 

•Uer  the  death  of  the  said  E.  F.,  to  wit,  on  [4*c.],  was  indebted  to  the  plaintiff 

"^  ^? for  money  then  found  to  be  due  from  the  defendant  to  the  plaintiff 

O  A««  account  then  stated  between  them ;  and  the  defendant,  in  consideration 


^de  last-mentioned  premises,  then  promised  the  plaintiff  to  pay  him  the 
''^mentioned  moneys  on  request ;  (k)  yet  the  defendant  hath  not  paid  the 


p  ^  ^)  For  board  and  lodging,  see  ante,  98, 
•.'V'ai  I ;  Chiu  inn.  Cont.,  Index, "  Infant," 

^^baod  and  Wife" 

^  X4)  Set  form  on  a  bill  of  exchange,  antt, 

^^»  Torm  28.    The  executor  of  the  deceased 

^^Dot  be  added  as  a  plaintiff;  1  Chit.  Plead. 

?.^  ed.  %Z,  In  general  all  the  partners,  when 

U^ing^  must  join,  or  the  plaintiff  will  be 

^^^Misiuted  on  non  astumpiit,  &c. ;  see  Pleas, 

**  Pftrtners/'  pott ;  1  Chit.  Plead.  7th  ed.  9. 

Btt  it  teems  that  a  dormant  partner  may  be 

Mdtltd ;  tea  Lntok  and  another  v.  ShuJ'toet 

1  £f^  R.  468 ;  Uoyd  r,  Arehbowle,  2  Taunt. 

3S4;  aadtlmt  tfea  a  nominal  or  ostensible 


partner,  having  no  interest,  and  not  in  fact 
coniraciing,  need  not  be  joined  as  a  plaint.ff; 
Kelt  V.  Nainby,  10  B.  &  C.  20.  A  surviving 
partner  must  sue  specially  as  fueh ;  Jell  v. 
Douglas,  4  fi.  &  Aid.  374;  Israel  v.  6'ir.- 
motts,  2  Staik.  R.  356. 

(i)  These  words  are  unnecessary ;  Under' 
hill  v.  Humay,  3  Dowl.  495. 

{k)  A  count  may  also  be  added  on  a  cause 
of  action  accruing  entirtly  to  the  plaiiitiflf 
only ;  Hancock  v.  Haywood,  3  T.  U.  433 ; 
Slipper  V.  Slidstoae.  fi  T.  R.  493 ;  Jell  v. 
Douglas,  4  B,  &  Aid.  374. 
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said  several  fnoneys,  or  any  part  thereof,  is  the  sud  {llaintiff  and  Ae  aaid 
E.  F.,  or  either  of  them,  in  the  lifetime  of  the  said  K.  F.,  or  to  the  plaintiff 

since  the  death  of  the  aaid  E.  F.,  To  the  plaintiff's  damage  of  £ ,  and 

therefore  \SfC. 


2.  Secondeovnt,  laying  lAepromise  entirely  to  the  Pkaat^. 
And  nhereat  alio  the  defendant,  being  bo  indebted  at  in  the  laat  tenat 
mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrest  and  nfrpi'^j 
in  conaideration  thereof,  afterwardS)  and  after  the  death  of  the  said  E.  F.^  W 
wit,  on  [4'<^']>  promised  the  plaintiff  to  pay  him  the  said  moneya  on  ligoMti 
And  whereas  also  [m  in  the  last  form  Jrom  the  *, 

3.  Agaiiut  a  survivinff  Partner.  {I) 

ComnKiuxment  as  mite,  1 7,  Form  35.]    For  that  whereas  hefetoftfre,  hi  dw 

lifetime  of  one  E.  F.,  since  deceased,  to  ivit,  on  [4'C-]  the  defendant  and  the 

said  E.  P.  Tvere  indebted  to  the  plaintiff  in  £ for  goods  then  sold  by  dH 

plaintiff  to  the  defendant  and  the  said  E,  P.  at  their  request,  and  for  [J^i) 
as  ante,  46,  Form  1 ,  to  the  *,  nriting  "  defendant  and  the  said  E.  P."  fir 
"  defendant"],  and  the  defendant  and  the  said  E.  F.,  since  deceased,  hi  toa^ 
sideration  of  the  premises,  then  promised  the  plaintiff  to  pay  him  the  Mi 
moneys  on  request ;  yet  the  defendant  and  the  said  E.  F.  in  his  lifethm  M 
not,  nor  did  either  of  them,  pay,  nor  hath  the  defendant,  since  the  d«Mb  flf 
the  said  E.  F.,  paid,  any  of  the  said  moneys  or  any  part  thereof,  (m)  To  Atf 
plaintiff's  damage  [$'C. 


DECLAilAf  t6N9  IN  ASSUMPSIT :— PROMISSORY  NOTES.    lH 

PROMISSORY  NOTES  IN  ORDINARY  CASES. 
See  the  notes  M  tlie  Forms  on  Bills^  ante^  79. 


1.  Payee  against  Maker. 

Commencement  as  anie^  5.]  For  that  whereas  the  defendant,  (n)  on  (o)  [<^c.] 
made  his  promissory  note  (p)  in  writing,  and  delivered  the  same  to  the 
^aintiff,  and  thereby  promised  to  pay  (9)  to  the  plaintiff  £100,  two  months 
after  the  date  thereof,  (r)  which  period  had  elapsed  before  the  commencement 
of  this  suit,  (s)  [^Add  count  on  the  original  debt,  as  in  Form  5,  ante,  8d» 
frmn  the  asterisk^  see  also  p.  80,  note  (p).  State  that  the  defendant  promised 
to  pay  "  the  last-mentioned  money,"  and  conclude,  that  he  hath  not  paid  **  any 
of  the  said  seyeral  moneys,  or  any  part  thereof/'  (jt)  It  will  be  observed  the 
eowU  on  the  note  st{ficiently  states  the  promise  to  pay  the  amount  of  the  note, 
hu  contains  no  breach,  (u) 

2.  Indorsee  against  Maker. 

Commencement  as  ttntCi  5.]  For  that  whereas  the  defendant,  on  [^c.} 
made  hia  promissory  note  in  writing,  and  thereby  promised  to  pay  to  one 
E*  F.(tt)  or  order,  £100^  two  months  after  the  date  thereof,  which  peridd 
bad  elapsed  before  the  commencement  of  this  suit ;  and  the  said  £.  F.  then 
indorsed  the  said  note  [to  one  G,  H.,(o)  who  then  indorsed  the  same]  to  the 
plaintiff^  #hereof  the  defeiidant  then  had  notice,  (fv)  and  then,  in  consideration 
oi  the  premises,  promised  to  pay  the  amount  of  the  said  note  to  the  plain- 
tifl^(«)  according  to  the  tenor  and  effect  thereof,      \_Add  count  upon  the 

(n)  Althongh  the  not^  be  made  by  many  mnrrer ;  Banks  v.  Camp,  9  Bing.  604;  2  M. 
Nnona  Jnntty  and  teviraUy,  yet  if  one  only  &  Se.  734,  5.  C.  Bot  the  proimfle  coDtaioed 
be  iiiedL  it  may  be  stated  that  "  he"  (only)  in  the  note  it  sufficient,  and  indeed  it  it  in- 
made  the  li(fte,  without  noticiDg  the  other  formal  to  allege  any  different  one ;  Donaldsok 
aaken ;  MmtnttUphen  v.  Brook,  1  B.  &  Aid.  v.  Thompson,  8  Dowl.  209  ;  S.C.6MM  W. 
224  ;  ante,  79,  note  (/  ).  If  a  note  be  made  319  ;  and  see  Shepherd  v.  Shepherd,  14  Law 
by  ieferal  penodi  Jointly,  if  one  only  be  J.  230,  C.  P. ;  ante,  80,  note  (0). 
s«ed  (b^  which  the  risk  of  a  plea  in  abate-  (t)  See  anU,  48,  notes  (t^  and  (u). 
ment  will  be  incurred,  unless  the  dthers  be  (u)  If  it  be  wished  to  aad  no  count  on  the 
4eid  or  oat  of  the  jurisdiction  of  the  Court,  consideration,  the  count  as  it  stands  in  the  teit 
3  &  4  W.  4,  c.  42,  s.  8),  it  should  be  may  be  concluded  thus ;  "  Y^t  the  defendant 


ataftfd  that  the  defendant  (only)  made  the  hath  not  paid  the  Amount  of  the  said  notd  of 

note.  any  part  thereof,  to  the  damage  of  the  plaintiff 

(0)  As  to  the  date,  anU,  79,  note  (g).  of  £ ,  and  therefore  he  brings  his  suit,*' 

(  p)  As  to  ambiguity  in  thi  nature  of  the  [^c. 

iBStraaient,  see  ante,  80,  note  (/»)•  (v)  As  to  designating  a  name  by  initials  or 

(f)  A  note,  "  I  promise  to  pay  or  cause  to  contractions,  see  ante,  81,  note  (9).    Form, 

he  pud,"  may  be  declared  on  as  a  note  in  the  &c.,  when  payees  or  indorsers  are  a  firm,  81, 

eomiDon  form  ;  Lovell  ▼.  Hill,  6  C.  &  P.  238.  note  (t).    As  to  stating  all  the  indorsements, 

(r)  When  no  time  for  payment  of  the  note  ante,  82,  note  (i ). 

wae  stated,  a  demurrer  objecting  this,  was  (w)  Notice  unnecessary  j  ante,  82,  note  (fr). 

set  aside  as  frivolous  ;  Ourney   v.  Hill,  2  (x)  This  is  correct,  although  the  promise  is 

Dowl.  N.  S.  936.  not  stated  to  have  been  made  to  the  plaintiff; 

(s)  Avenaeot  that  defendant   (who  had  see  Banks  ▼.  Camp,  2  M.  &  S.  734 ;  9  Bing. 

promising  to  pay  the  plaintiff  604,  S,  C;    which    applies    in   principle. 


£10»lotfflMn  days  afitr  date,  and  had  deli-  although  the  action  was  there  by  the  payee, 

VfKid  Jl  to  tbe  plaiBliff,)  promised,  when  it  See  ante,  80,  note  (0).    Necessity  of  stating 

was  doe*  to  pay  plaintiff  according  to  the  this  promise,  an(0}  83,  note  (/). 
tMor  thmof,  held  sufficient  on  special  de- 
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original  contideralion,  if  any,  between  these  paTtiet,anle,  BO,  note (^p),  mmd  tee 
Form  5,  p.  83 :  conclude  mitk  account  staled,  of  mhich  an  imiHediate  indone- 
ment  is  evidence,  ante,  84,  note  (I),  and  breach,  at  in  last  /arm.  1/  no  comt 
on  the  contidenUioH  u  addtd,  conclude  at  in  notefu),  p.  167. 


3.  Indortee  againtt  Payee  or  other  Indorser. 
Commencement  as  ante,  5.]  For  that  whereas  one  E.  F.,  (*)  on  {j^^ 
made  bis  promigsory  note  io  writing,  and  thereby  pronuKd  to  pay  to  ikt 
defendant,  [or  "G.  H."]  or  order,  j£lOO,  two  moDtba  afler  the  date  tfaereoC 
which  period  had  elapsed  before  the  commencetneDt  of  this  suit;  and  tl|e 
defendant  [en*  ''G.  H."]  then  indorsed  the  said  note  [to  I.  J.,  who  then  ior 
dorsed(y)  and  delivered  the  same]  to  the  said  plaintiff;  and  the  said  E.  F. 
did  not  pay  the  smouat  of  the  said  note,  although  the  same  was  presented(s) 
to  him  on  the  day  when  it  became  due,  of  all  which  the  defendant  then  bail 
due  notice,(a)  and  then  in  consideration  of  the  premises  promised  (6)  to  p^ 
the  amount  of  the  said  note  to  the  plaintifiT  according  to  the  tenor  and  effect 
thereof.  [Add  count  upon  the  consideration  for  the  bill,  if  any,  betiree*  tie 
plamtiffand  defendant,  at  directed  in  latl  Form,  and  see  84,  »ote(l) ;  or  ea^ 
elude  as  directed  in  nole(tt),  ante,  1G7. 


4.  Payee  agaimt  Maker  of  Note  made  in  the  Body  payable  at  a 

particular  Place,  {c) 

Commencement  a*  ante,  5.']    For  that  whereas  the  defendant,  on  [4^.} 

made  bis  promissory  note  in  writing,  and  delivered  th^aame  to  the  ^imtiC 

and  thereby  promised  to  pay  to  the  plainiiff  at  [Messrs.  E.  F.  and  Co., 
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5.  The  like,  where  the  Place  is  mentioned  only  at  the  foot  or  in  the 

nuurgin  of  the  Note,  (c) 

The  form  trill  he  precisely  as  in  the  last  case^  except  that  instead  of  tn/ro- 
duchig  the  words  **  at  Messrs.  £.  F./'  &c.  as  being  embodied  in  the  note,  there 
shoM  be  introduced  the  foUomng  allegation  after  the  words  "  which  period 
had  dapeed  hefore  the  commencement  of  the  suit;"  viz.  "And  the  said 
defiendant  then  made  the  said  note  payable  at  Messrs.  E.  F.  and  Co., 
LombftTd  Street." 

6.  Payee  v.  Maker  of  Note  payable  on  Demand^  or  after  Notice,  (rf) 

{^cmrnencement  as  ante,  5.]  For  that  whereas  the  defendant,  on,  [^c], 
made  his  promissory  note  in  writing,  and  delivered  the  same  to  the  plain- 
tiff^ and  thereby  promised  to  pay  to  the  plaintiff  on  demand  ;£100;  and  the 
plaintiflTavers  that  afterwards,  to  wit,  on  [<^c.],  payment  of  the  said  note  was 
demanded  by  him  of  the  defendant.  [//*  payable  "  after  notice,**  state  the 
note  accordingly,  and  instead  of  stating  the  demand,  aver  "  that  afterwards, 
to  wit,  on  [4^.],  notice  was  given  by  the  plaintiff  to  the  defendant  to  pay 

the  said  smn  of  money  at  the  expiration  of then  next,  according  to 

the  tenor  and  effect  of  the  said  note,  and  the  time  for  payment  thereof  had 
dapeed  before  the  commencement  of  this  suit."  Add  count,  and  conclude  as 
Aeeted,  Form  1,  ante,  167. 


7.  Against  a  Maker  of  a  Note  payable  by  Instalments  where  the 

whole  Sum  is  due.  (e) 

Cemmencemenl  as  ante,  5.]    For  that  whereas  the  defendant,  on  [4'<?*]  made 

'^  promissory  note  in  writing,  and  delivered  the  same  to  the  plaintiff,  and 

^"^veby  promised  to  pay  to  the  plaintiff  £100  in  manner  following,  viz. 

^0  on  the  1st  day  of  February,  in  the  year  aforesaid;  £iO  on  the  Ist  day 

^  March,  in  the  year  aforesaid,  and  the  remainder  of  the  said  sum  of  ;£100 

^  Uie  6rst  day  of  April,  in  the  year  aforesaid,  all  which  periods  had  before 

^^  commencement  of  this  suit  respectively  elapsed.   [Add  count,  and  conclude 

^  ^6re^edf  Form  1,  ante,  167. 

8.  2%e  like,  where  the  Times  for  Payment  of  some  only  of  the 

Instalments  have  elapsed,  (f) 

the  form  wiU  be  Uke  the  last,  except  that  instead  of  the  allegation  "all 


(e)  Hie  sfermeiit  of  preteDtmeDt  id  such 
^•M  it  Aot  necetstry ;  we  Chit.  jun.  Bills, 
%  Bat  an»bU,  averment  of  presentment 
^tfllB  not  Dooeieaiy,  is  mere  surplusage,  and 
ani  Ml  be  proved;  Chit.  Bills,  8th  ed.  640, 

(4  Wbeo  foeh  a  note  is  overdue,  Bartrum 
f.^Siiim^  A.  &  £•  276 ;  Brooki  v.  MiUhsll, 
9  3f«  &  W.  16.    The  danand  is  uimecessaTy, 


Norton  v.  Ellam,  2  M.  &  W.  461 ;  2  B.  N.  C. 
167 ;  1  C.  M.  &  R.  309,  even  though  the  de- 
fendant  be  only  a  surety ;  Whitworth  v.  Mayor, 
2  Mont.  D.  &  D  8.  But  the  notia  in  the 
second  case  is  essential. 

(e)  An  indorsee  may  sue  on  such  a  note ; 
Oridg€  V.  Shn-bomt,  11  M.  &  W.  374. 

(/)  An  indorsee  may  me  on  this ;  Gsrim 
V.  Kenmly,  12  M.  &  W.  139. 
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wMdi  periods  had  respectirelf  elapied,"  ftc.  U  teill  be  ttaUd  "  and  ildioi^ 
the  periods  for  payment  of  the  said  flrst  and  tecond  instalments  [tke  nuto^ 
fxenb  tn  atrear,  aceordtfig  lo  the  fiKf]  had  respectively  elapsed  before  the 
commencement  of  this  suit,  the  defendant  hath  not  paid  the  Mme^  or 
either  of  them,  or  any  part  thereof,"  the  promite  and  breach  in  iMea 
amnt,  ante,  48,  Form  S,  wili  be  confined  to  the  "last-n 
Ifbjfthe  terms  of  the  note  the  whale  of  the  principal  is  at  once  to  heameJatjf 
any  inttabnent  be  not  paid,  set  out  the  note  accordingly,  and  shoK  the  w  fmg' 
menl  of  the  initidmenl  jirsl  in  arrear,  and  the  breach  at  the  end  mil  be  titt 
defendant  halk  not  paid  "any  of  the  said  several  moneys,"  ^e. 


9.  On  Note  payable  to  E.  F.or  B&trer. 
Commencemettt  as  ante,  5.']  For  that  vrhereas  the  defendant,  on  [4^-^ 
made  his  certain  promissory  note  in  writing,  and  thereby  promised  to  pay 
to  E.  F.  or  bearer  jf  100^  two  months  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit ;  and  tbe  said  E.  F.  then 
delivered,  transferred  and  assigned  the  said  note  to  the  plaintiflT,  and  he  tbes 
became  and  nos  and  is  the  lawful  bearer  thereof;  and  the  defendant,  m 
consideration  of  the  premises,  then  promised  to  pay  the  amount  of  the  said 
note  to  the  plaintiff  according  to  the  tenor  and  effect  thereof,  [^Add  eoKKt, 
and  concbide  as  £rected,  Form  1,  ante,  167. 


10.  On  Country  Bank  Note  payable  in  the  Body  in  Town  or 
Country,  (y) 
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167,  Form  I.     The  breach  will  be  as  in  that  cauntf  ''that  defendants  have  not| 
nor  bath  either  of  them,  paid  the  last-mentioned  money/'  ^c. 


11.  Against  Payee,  being  Indorser,  who  had  not  due  Notice  of 
Dishonour f  but  had  no  Effects  with  Matter. 

The /arm  will  be  like  Fonn  3,  ante^  153,  omitting  the  averment  ''of  all  which 
the  defendant  then  had  due  notice/'  and  inserting  instead  the  following  allc" 
gaUon  '*  and  the  plaintiff  avers  that  neither  at  the  time  when  the  said  note 
was  made"  proceed  according  to  the  principle,  ante^  Form  15,  p.  88,  which 
may  easily  be  adapted^  and  add  a  count  on  the  original  debt  and  on  the  account 
stated,  SfC, ;  see  ante,  168,  Form  3. 

IN  CASE  OF   PARTICULAR  PERSONS. 


12.  By  Executor  or  Administrator  of  Payee  v.  Maher.  (A) 

(kmisiencement  as  ante,  9  or  1 5.]  For  that  whereas  the  defendant,  to  wit, 
on  [4^.],  made  his  promissory  note  in  writing,  and  delivered  the  same  t6' 
the  laid  £.  F.  in  his  lifetime,  and  thereby  promised  to  pay  to  the  said  E.  F. 
£100  two  months  afler  the  date  thereof,  which  period  had  elapsed  before 
the  commencement  of  this  suit,  and  whereas  also,  [4rc.,  proceed  as  directed 
is  Forais  19,  20,  ante,  90, 91,  declaring,  if  expedient,  in  another  count,  as  there 
jetted. 

13.  Against  the  Executor  or  Administrator  of  the  Maker. 
Commencement  as  ante,  11  or  15.]    For  that  whereas  the  said  £•  F.  iK  his 

KMme,  to  wit,  on  [4*c.],  made  his  promissory  note  in  writing,  and  delivered 
Ae  ttttie  to  the  plaintiff,  and  thereby  promised  to  pay  to  the  plaintiff  £100 
^  moitths  after  the  date  thereof,  which  period  had  e1aj>sed  before  the  com- 
>^6Beeiiieiit  of  this  suit.  And  whereas  also,  [^c,  proteed  as  directed,  ante, 
%  Form  t2. 

14.  By  the  Assignees  of  a  Bankrupt  Payee  v.  the  Maker. 

Commencement  as  ante,  II,  Form  7.]  For  that  whereas  the  defendant, 
^^^^tlie  bankruptcy  of  the  said  £.  F.,  to  wit,  on  [Spc,'],  made  his  promissory 
'^  in  writing,  and  delivered  the  same  to  the  said  £.  F.  before  he  became  a 
^'^'^^nipt,  and  thereby  promised  to  pay  to  the  said  £.  F.  ^100,  two  months 
«ter  the  date  thereof,  which  period  had  elapsed  before  the  commencement 
^  thii  suit.  And  whereas  also^  [.^'c,,  j^roceed  as  directed,  ante,  93,  Form  25, 
^i^^f^Atg  to  the  suggestion  as  to  laying  promises  to  the  plaintiffs. 


Wif  tibt  tctioD  be  by  the  representative  lifetime,"  instead  of  the  words  "the  pl«in- 
^  *•  inJuiiui  tgtimt  in  indorur.  Form  3,  tiff;*'  and  the  declaration  should,  if  oecteiary, 
"^1  ltt»  may  rMdily  hi  altered  to  meet  the      be  on  the  principle  of  Forms  19>  tO,  ante,  91; 


^ingtlMwofai  •<  the  said  £.  F.  io  his 


i 
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15.  By  a  surviving  Payee  v.  Maker. 
Commencement  at  ante,  17,  Fomis  25  or  S6.]  For  that  whereas  the 
defendaDt  in  the  lifetime  of  one  E.  F.  since  deceased)  to  nit,  on  [^.3i  nwd* 
hia  promiuorjr  note  innnting,andde]iveredthesanie  to  the  plaintiff  and  the 
aaid  E.  F.  since  deceased,  and  thereby  promised  to  pay  to  the  plaintiff  ud 
the  aaid  E.  F.  jglOO,  two  months  after  the  date  thereof,  nhich  period  bad 
eUpaed  before  the  commencement  of  this  suit,  [^j^dd  a  count  o»  the  orjgiarf 
debt,  at  mte,  94,  Fonn  28. 

16.  Btf  Bvtband  and  Wife,  on  Note  payable  to  Wife  before  Marriage^ 
V.  the  Maker. 
Commencement  as  ante,  16,  Form  20."]  For  that  whereas  the  defendant 
whilst  the  said  [Mary]  was  sole  and  unmarried,  to  wit,  on  [^c],  made  hia 
promissory  oote  in  writing,  and  delivered  the  same  to  the  said  [Mary],  and 
thereby  promised  to  pay  to  the  said  [Mary]  £\00,  two  months  ["weeki" 
or  "days"]  after  the  date  thereof,  which  period  had  elapsed  before  dw 
commencement  of  this  suit.  [Proceed  as  directed,  ante,  99,  Form  t9, 
tttlen^ng  to  the  tfirecltoni  tliere  gieen.  {h) 


PUBLIC  COMPANY.— RAILWAY. 

1.  For  refusing  to  transfer  Railway  Shares  or  Scrip  bought  by  tha 
Plaintiff  from  the  Defendant,  (i) 

Commencement  as  ante,  5.]     For  that  whureas  lieretoforo  [and  (i)  al\er  tlie  I 
passing  of  an  act  of  parliament  made  and  passed  ii 
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addition  to  such  sum  or  sums  as  at  the  time  of  the  transfer  from  the  defendant 
to  the  plaintiff  should  have  been  paid  to  the  said  company  or  partnership  in 

respect  of  the  said  shares  and  each  of  them,]  cr  [£ per  share  for  each  and 

every  of  the  said  shares,]  and  thereupon,  to  wit,  on  the  day  and  year  last  afore- 
taid,  in  consideration  thereof,  and  that  the  plaintiff*  at  the  request  of  the 
defendant,  had  then  promised  the  defendant  to  accept  within  a  reasonable  time 
a  transfer  and  assi^ment  of  the  said  interest  \or  *' shares"],  and  to  pay  for 
the  same  at  the  rate  or  price  aforesaid,  the  defendant  then  promised  the 
plaintiff  within  a  reasonable  time  to  transfer  and  assign  the  said  interest  \or 
**  ahares*^  to  him  the  plaintiff,  and  although  such  reasonable  time  for  the  said 
transfer  and  assignment  of  the  said  interest  \qv  "  shares"]  had  long  elapsed 
before  the  commencement  of  this  suit,  and  the  defendant  long  before  the  com- 
mencement of  this  suit,  and  during  such  reasonable  time  from  the  making  of 
the  said  agreement  and  promise,  could  and  might  and  ought  to  have  transferred 
the  same  to  the  plaintiff  upon  payment  of  the  price  thereof  after  the  rate 
aforesaid,  and  although  the  plaintiff  has  always  from  the  said  time  of  the 
making  of  the  said  agreement  and  promise  been   ready  and   willing  to 
accept  the  transfer  of  the  said  interest  \w  "  shares"]  of  him  the  defendant, 
and  to  pay  (/)  for  the  same  at  and  after  the  rate  in  that  behalf  aforesaid, 
whereof  the  defendant  during   all  the    time   aforesaid  had  notice,    and 
although  the  plaintiff  within  a  reasonable   time  for   the  transfer  of  the 
said  interest  \or  <*  shares"]  of  the  defendant,  as  aforesaid,  to  wit,  on  [4*c.], 
requested  the  said  defendant  to  transfer  the  said  interest  \pr  '*  shares"]  to 
bin  the  plaintiff,  and  then  tendered  and  offered  to  pay  for  the  same  at  and 
after  the  rate  in  that  behalf  aforesaid,  [and  then  caused  to  be  prepared  and 
tendered  to  the  defendant  a  certain  proper  deed  (m)  and  conveyance  in  that 
^'c^f,  for  assigning  and  transferring  the  shares  aforesaid  to  the  plaintiff,  and 
^^^  requested  the  defendant  to  execute  such  deed  to  him  the  plaintiff,] 
y^^  the  defendant,  not  regarding  his  promise,  did  not  nor  would,  when  so 
'guested  as  aforesaid,  and  hath  not  hitherto  assigned  or  transferred  to  the 
***4  j^intiff  the-  said  interest  \or  "  shares"]  of  him  the  defendant  in  the 
*^^  company  or  partnership  undertaking,  or  any  of  them,  but  hath  neglected 
^^^4  refused  so  to  do,  by  reason  whereof  the  plaintiff  has  lost  divers  great 
and  profits  which  might  and  otherwise  would  have  accrued  to  him  ft'om 

proviiiooal  regiitration  ;  Ymktig  v.  Simih,  16 
L.  J.  Ezcb.  81.  Afterwards  the  traoifer 
mast  be  by  deed ;  8  &  9  Vict.  c.  15,  s.  \t. 
Id  neither  of  the  above  cases  where  the  traof- 
fer  by  deed  is  required,  can  it  be  made  unul 
the  transferer  has  paid  up  all  calls  due  ;  7  & 
8  Vict.  c.  110,  s.  54 ;  and  8  &  9  Viot.  c. 
16,  tt.  16.  See  Wordsworth  on  Joint  Stock 
Compaoies,  5th  ed.  362.  If  the  transfer  be 
not  legally  completed,  there  is  no  implied 
liability  on  the  part  of  the  purchaser  to  reim- 
burse the  seller  for  calls  which  he  is  sttbae- 
quently  obliged  to  pay ;  HumbU  v.  Langttm, 
7  M.  &  W.  517. 


^t)  The  inaolfency  of  the  plaintiff  would 

tife    this,    if  traversed;     Lawrence   v. 

.  5  B.  N.  C.  399 ;  pott.  Pleas,  **  Sale 


^Ooodi.' 

(ai)  If  the  transfer  requires  a  deed,  this  alle- 

^Mioo  is  necessary ;    Suphent  v.  De  Medina, 

**>pm,  note  (•)•    1*^^  shares  in  companies  not 

^tqairing  an  act  of  parliament  to  carry  them 

^to  effect  caooot  be  transferred  at  all  until 

tks  com^t^j  ia  completely  registered  ;  7  &  8 

Viet.  €•  110,  8.  2o»  after  that  the  transfer 

■lat  be  by  deed;  ibid,  s.  54.     Shares  in 

wpanitf  which  d«  require  an  act  of  parlia- 

MBt  to  cmnj  them  into  effect,  such  as  rail- 

wiys,  Ice.,  may  be)egilly  sold  by  parol  daring 
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tl^  traUBfer  of  the  said  interest  [or  "  shares"]  to  him  a*  aforeMidi  To  du 
damage  (»}  of  the  plaintiff  [^c. 


3.  For  refusing  to  accept  Raibeay  Shares  or  Scrip  bought  by  ti* 
Defendant  from  the  Plaintiff. 
Commencametit  as  ante,  5.]  For  that  whereas  heretofore  [and  (o)  after  Af 
passing  of  an  act  of  pailiamcnt  made  and  passed  in  a  session  of  parliunep^ 
held  [jr.],  and  intitulvd  [^<r.,  lel  out  the  title  of  the  total  act,  bat  omt 
thit  if  no  act  hat  been  obtained,}  to  vrit,  on  [^c.},  ibc  defendant  agre^  ts 
buy  of  the  plaintiff,  and  tlie  plaintiff  then  agreed  to  sell,  assign  and  transfer 
to  the  defendant  [a  certain  interest  or  share  of  Itim  the  plaintiff  in  a  certsa 
company  or  partnership  underlaking,  then  represented  by  certain  scrip  tbei)^ 
tofore  issued  by  such  company  for  constituting  a  railway  from  '  to  —r^ 
to  witjj  [ar  if  the  company  hat  obtained  its  act,  say,  instead  of  the  latt  aiUr 

gatioH  mthin  the  brackets,  "  divers,  to  wit, shares  in  the  sajd  companj, 

eftablished  and  incorporated  uader  and  by  virtue  of  the  said  statute,"]  at  a 
certain  price  in  that  behalf,  to  wit,  :£— —  per  share  premium  for  each  aitd 
every  share,  in  addition  to  such  sum  or  sums  as  at  the  time  of  the  tmaXBf 
from  the  plaintiff  to  the  defendant  should  have  been  paid  to  the  said  compv^ 
or  partnership  in  respect  of  the  said  shares  and  each  of  them,  [or  if  the  cnir 

pony  hat  obtained  itt  act,  "  £ per  share  for  each  and  every  such  ahatf^ 

the  said  interest  or  share"  or  "  a  transfer  and  assignment  of  the  said  aharpa,"] 
to  be  made  and  completed  by  the  plaintiff,  and  to  be  accepted  by  the  defpndaq^ 
frithin  a  reasonable  time  from  the  making  of  the  said  contract  (p),  and  the 
aaid  price  to  be  paid  by  him  to  the  plaintifi'  on  having  such  aisignment  and 
transfer  of  the  said  interest  or  share  [or  "  shares"]  to  him  as  aforesaid,  and 
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ir« 


ftvsooable  dme,  from  the  making  of  the  said  promise  and  aftenyards 
hitherto  reiidy  apd  wiUing  to  transfer  and  assign  the  said  interest  or  share 
{or  ^'aharef'*]  to  the  defendant  on  the  terms  aforesaid,  whereof  the  defendant 
during  allthe.time  aforesaid  b^^  notice,  and  although  the  plaintiff,  within  the 
Uf9e  of  8  reasonable  ^ime  in  that  behalf  from  the  making  of  the  said  pro* 
mjae,  to  vit,  on  [<^cJ],  requested  the  defendant  to  accept  such  transfer  ajfd 
Ufigpmfspt  of  the  said  interest  or  share  [or  "  shares"^  as  afor^saj^i  and  tQ  pay 
him  for  the  same  i|t  ^e  rate  aqd  on  the  terms  aforesaid,  yet  ^he  defendapt, 
not  T^^rding  his  said  promise,  did  not  nor  would  when  so  requested  as 
aforesaid,  nor  at  any  other  time,  accept,  and  hath  not  hitherto  accepted,  a 
transfer  or  assignment  of  the  3f|if)  interest  or  share  [or  **  shares"]  or  any  of 
Aem,  of  or  from  the  plaintiff,  or  then  or  at  any  other  time  pay,  and  hath  not 
yet  paid|  him  for  the  same  according  to  the  aforesaid  terms,  but  hath  wholly 
itf;gl«cte4  ai^  f is^ii^ed  so  to  ^Qy  Tp  the  damage  [^c. 


REWARD. 


F&r  a  Bmpard  offered  hy  ike  Defendant  by  Publip  Advertisement  for 

the  DiecQCfary  of  an  OffenpUr.  (y) 

Qomiiencfmfnt  as  ante,  5.]    For  that  whereas  heretofore,  to  wit,  on  [4*^«]» 

tbt  defendant  caused  to  be  published  a  placard  pr  advertisement  wiiereby, 

^ft^r  recjtfng  th^t  W.  C.  had  been  robbed,  and  that  there  was  great  reason 

to  suppofe  that  he  bad  been  murdered,  the  defemiant  did  prpn^^e  f^d  under- 

^e  that  whosoever  would  give  such  information  (r)  as  might  lead  to  a  dis- 

^very  of  the  murderer  of  the  said  W.  C.  should,  on  conviction^  receive  a 

'^^rd  of  jS20,  and  that  any  person  concerned  therein,  or  privy  thereto,  except 

^  l^rson  who  actually  committed  the  ofifence,  should  be  entitled  tft  such 

'^*^«zd,  and  every  exertion  used  to  procure  a  pardop ;   and  by  tl^p  s^ 

P'^card  or  advertisement,  the  defendant  directed  that  the  said  inforpiatipn 

""^Hld  be  given,  and  application  for  the  said  reward  be  madei  to  him,  or 

^^*  W.  solicitor,  Hereford  ;  and  the  plaintiff  avers  that  he,  confiding  in  the 

*^4  promises  of  the  defendant,  and  not  being  the  party  whoactqaly  comq^itted 

^^  odd  oflfence,  did  afterwards,  to  wit,  on  [ifc.'],  give  (s)  to  the  defendant 

^^^l)  infoniiation  as  led  to  the  discovery  of  the  murderer  of  the  said  W.  C. ; 


»^9)  WUUmm  V.  Carvardine, 
7^;4B.&  Ad.621,5.C.;  se 


5  C.  &  P. 
fi^j^-^^  f  ^  Dmix  Au.  o£i,  o.  ly. ',  see  Chit.  joD. 
wJ^lTf*  And  tee  toother  form  Laneatttr   v. 
*raM,4Bf.  &  W.  16. 

.  (r)  Tbh  metnt  the  ptrty  who  first  may 

IPH  iiUbriBttioo,  and  it  ii  not  necessary  that 

H  ibovM  be  gif  f  n  to  the  defendant :  Laneafler 

^»  WMk,  2  M.  &  W.  16,  and  see  pleas 

^^m.    A  eotuimbU  may  give  the  information, 

M  diim  lbs  xeward ;  &£kndy,David9on, 


11  A.  £c  £.  856. 

(s)  The  information  must  be  given  with 
the  intention  of  its  being  acted  on,  and  not  in 
the  course  of  cursory  conversation,  and  if  ttpo 
give  it,  both  must  join  in  the  action ;  Loekhart 
V.  Barnard,  £xch.  15  L.  J.  1.  Alsp  H  A. 
commuDicate  the  confession  of  the  guilhr 
party,  A.  will  be  entitled  to  the  reward ;  SmUi 
V.  Moore,  1  Com.  B.  438. 
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and  that  afterwards,  to  wit,  at  the  auizea  of  our  ladjr  the  queeiii  duly  bdd 
at  ^— ,  in  and  for  the  county  of  H.,  on  [^c],  one  E.  P.  who  wai  guilty  of 
the  said  ofifence,  to  wit,  the  murder  of  the  said  W.  C,  was,  in  dne  courted 
law  tried  for  and  convicted  of  the  said  murder  in  conaequcDce  of  ttA 
infomiatian  so  gi?en  by  the  plaintiff  aa  aforesaid,  of  all  which  the  defendaC 
afterwarda,  to  wit,  on  [4'C.]  had  notice,  and  was  then  requested  by  tbfl 
plaintiff  to  pay  him  the  said  sum  of  money,  {^/idd  account  stated,  and  tinrnJ. 
m  ntm^i/ment  of  either  of  the  taid  moneyi,  SfC.  ante,  48,  Form  Z,  note  («). 


SALE  OF  GOODS. 


Dm.  Sm  the  common  indebitatut  count,  and  vlien  it  lies,  a»te,  45,  obs.  1  and  S.  TW 
dcderstiini  ihoulcl  be  ipecis],  1st.  Where  the  action  u  not  against  tha  nndsik 
but  agaiuit  a  party  vho  guaranteed  the  price,  if  the  vendee  made  de&nl^  ari^ 
123,  ob«.;  ai  to  which  see  IJMJtf^  V.  Vara^,  12  A. &E.  632.  2Dd.  Wkw;. 
there  hai  been  no  deliver}'  or  acceptance  of  the  goods,  raid  by  reuoD  of  dMir' 
being  mixed  and  undiitiiiguisbed  tVom  otfaen,  or  not  hanng  been  wdgbed  ML* 

1  I    hiTii  till  r  iiii-ljiii--,  °".ti-j    jriYjiiitlii  fl  iifii  nf  )|iiiii1ilias  isHM. 

in  the  defendant,  and  they  have  not  been  appropriated  (o  bii  use,  ftc;  see  da 
caKsci[ed,Chit.jun.  CoDtr.  1  Rohdev.  rAirait«i,6B.  &  C.38S;  CJiUrlt w.  qU^  ' 

2  C.  &  M.  535,  per  Bayley,  J. ;  Elliot  v.  Pybut,  4  M.  &  Sc.  389 ;  S.  C.  10  Km.' 
512.  3dly.  Whereby  the  terms  of  the  contract  the  goods  ere  lo  be  paUlv 
by  a  bill  of  exchange  or  promissory  note,  and  the  vendee  re&ses  to  gin  I^' 
AfuMen  V.  Price,  4  East,  147 ;  Dutlon  v.  Solomomon,  3  B.  &  P.  S8S ;  1A^ 
In  general,  if  goods  ace  paid  for  partly  in  money  and  partly  in  goadt  ta  be  (hit 
vered,  the  vendor  should  declare niectally ;  Haviton'v.  Luke,  14  H.fc  W.  ISI;' 
but  if  the  goods  are  delivered  to  him  in  part  performance,  the  money  may  bt 
recovered  under  the  common  count,  ante,  141,  note(f),  tit,  "Exchange." 


1.  Vendor  v.  Vendee  of  Goods  sold,  for  not  accepting  them.  («) 
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in  all  respects  to  perform  and  fulfil  the  said  terms  on  the  part  of -the  plaintiff 
to  be  performed  and  fulfilled,  the  defendant  then  promised  the  plaintiff 
to  accept  the  said  goods  of  and  from  the  plaintiff,  and  to  pay  them  for  the 
tame  according  to  the  aforesaid  terms;  and  although  the  plaintiff  from 
the  time  of  the  making  of  the  said  promise,  for  and  during  aAd  until  and 

at  the  expiration  of days  from  the  time  of  the  making  of  the  said 

contract,  was  ready  and  iviUing(x)  to  deliver  (^)  the  said  goods  to  the  de- 
fendant according  to  the  said  terms,  and  to  perform  and  fulfil  the  said  terms 
in  an  things  on  the  part  of  the  plaintiff  to  he  performed  and  fulfilled,  whereof 
the  defendant  during  all  that  time  had  notice ;  and  although  the  said  period 

of days  had  elapsed  hefore  the  commencement  of  this  suit,  yet  the 

defendant  did  not  nor  would  accept  the  said  goods  or  any  part  thereof  of 
or  from  the  plaintiff,  or  pay  him  for  the  same  according  to  the  aforesaid 
terms,  but  wholly  neglected  and  refused  so  to  do,  whereby  *  the  plaintiff 

necessarily  incurred  a  great  expense,  to  wit,  £ ,  in  keeping  the  said 

pods  and  chattels,  and  in  endeavouring  to  procure  the  completion  of  the 
nid  contract  by  the  defendant  on  his  part ;  and  aflerwards,  to  wit,  on  [4  c] 
die  plaintiff  was  forced  to  resell  (?)  and  did  resell  the  said  goods  at  and  for 
a  much  less  price  than  the  price  so  to  have  been  paid  by  the  defendant  for 

die  same,  to  wit,  at  a  loss  and  deficiency  of  £ ,  besides  the  costs  and 

duurges  of  such  resale,  amounting  to  a  large  sum,  to  wit,  £ ;  and  the 

pbintiff  was  and  is  by  means  of  the  premises  otherwise  damnified.    {^Add 
oecomU  itaUd  and  breach,  ante^  48,  Form  ^. 


2.  Vendor  v.  Vendee,  on  his  promise  to  pay  for  Goods  by  a  good 

Bill  of  Exchange,  (a) 

Commencement  as  ante,  5.]     For  that  whereas  heretofore,  to  wit,  on  [^c], 
^  consideration  that  the  plaintiff,  at  the  defendant's  request,  would  sell  and 

**^Ti?er  to  him  forty  tons  of  iron,  at  the  price  of per  cwt.,  the  defendant 

f^^^mised  the  plaintiff  to  pay  him  for  the  said  iron  by  a  bill  of  exchange  drawn 
^^  three  months'  date,  or  made  equal  to  cash  in  three  months,  on  delivery 
the  said  goods,  and  that  such  bill  should  be  satisfactory  to  the  plaintiff;  and 
plaintiff  avers  that  he,  confiding  in  the  said  promise,  afterwards,* to  wit,  on 
c],  sold  and  delivered  the  said  quantity  of  iron  to  the  defendant  upon  the 


{x)  It  would  be  improper  also  to  aver  a 

'  r,  as  tKe  readineat  and  wilUngness  im- 

lah  that  is  necessaiy ;  Jackton  v.  Atlawaif, 

.^  U.  &  0. 942.  Where  any  act  is  to  be  dooe 

^y  obiatiC  Mch  aa  giviog  notice  to  the  de- 

^waat  when  goods  are  to  be  landed  from  a 

a^khlir.  it  will  be  proper  to  aver  here  that 

'^laiatiirvaa  eontinnally  ready  and  willing  for 

a  iHMnable  time  after  lacb  act ;  see  Granger 

y,  Dm§rt,  12  M.  &  W.  431,  cited,  ante,  93 ; 

DUm  V.  Fkidm,  3  M.  &  W.  146. 


(y)  As  to  this  see  Hannuic  v.  Goldner,  1 1 
M.  &  W.  849. 

(t)  If  the  vendee  refuse  to  pay  for  the  goods, 
the  vendor  may  resell,  and  sue  specially  for 
the  loss  on  the  resale;  Maclean  v.  Di(»n, 
1  M.  &  P.  761  ;  4  Bing.  722,  S.  C.  ;  Hone 
V.  Milner,  Peake  R.  58,  3d  ed.  Sed  ride 
Greaves  v.  Ashlin,  3  Camp.  426. 

(a)  See  forms.  Fair  v.  M'lver,  16  East, 
130;  poit,  181  to  182;  law,  anU,  45. 


N 
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terau  afbreaaid,  tbe  price  thereof,  at  the  rate  aforeiaJd,  amoundng  to  a  IngB 
aum,  to  wit,  £ ;  and  although  the  plaintifT  afterwards,  to  wit,  od  [4^-1 

requested  the  defendant  to  payliim  the  plaintiff  the  said  price  of  the  said  iron 
hy  such  bill  of  exchange  as  aforesaid,  {b)  and  was  always  ready  and  willing  to 
take  the  same  according  to  the  said  contract,  yet  the  defendant  hath  not  paid 
to  the  plaintiff  the  said  price  of  the  said  iron  by  a  bill  of  exchange  payable  ii 
three  months  from  the  dale  thereof,  or  made  equal  to  cash  in  three  inontht 
which  was  satisfactory  to  the  plaintiff,  or  otherwise  howsoever,  but  hath  whoQg 
neglected  and  refused  so  to  do ;  by  means  whereof  the  plaintiff  hath  lost 
been  deprived  of  the  use  and  benefit  of  the  said  bill  and  is  otherwise  injuTcl, 
[_A  count  for  goods  bargained  and  soJd  catinol  be  added,  see  Nem  Rules.  AM 
account  stated  and  breach,  ante,  48,  Form  9. 


3.  Vendor  v.  Vendee,  for  not  giving  Security  for  the  price  of  Gccil 
sold  by  Auction,  aeeording  to  the  Cojiditions,  the  Credit  not  AaviiUf 
expired,  (c) 

Commeactfnent  asante,5.~\    For  that  whereas  the  plaintiff  heretofore,  to 
on  [4-'''}.  caused  to  he  put  up  and  exposed  to  sale  by  public  auction,  in  1 

n  goods  and  chattels,  one  of  the  said  lots  being  a  certain  hi 
colt,  upon  and  subject  to  the  following  terms  and  conditions  of  sale,  that 
■ay,  that  the  highest  bidder  should  be  the  purchaser ;  that  the  purchaser  shoi 
be  allowed  seven  months'  credit  for  the  payment  of  the  prices,  after  giving! 
rity  as  should  he  approved  of  by  a  certain  person,  to  wit,  J,  W,  P.  oi 
part  of  the  said  plaintiff,  or  that  such  purchasers  respectively  should  at  I 
election  pay  down  ihe  price  of  the  lots  purchased  by  them  respectively 
e  of  the  said  sale,  and  in  that  event  that  a  certain  sum  should  be 
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the  ezpinition  of  such  seven  months'  credit,  and  to  give  him  such  security 
for  the  payment  thereof  as  last  aforesaid ;  and  although  the  plaintiff  hath 
been  always  ready  and  willing  to  perform  the  said  contract  on  his  part,  yet 
the  defendant,  not  regarding  his  said  promise,  hath  not,  although  then  re- 
quested by  the  plaintiff  so  to  do,  paid  him  the  said  sum  of  £7  : 1.35.  or  any 
part  thereof,  or  given  any  security  for  the  same,  or  any  part  thereof,  accord- 
ing to  the  said  terms  and  conditions  of  sale,  but  hath  hitherto  wholly  neg- 
lected and  reAised  so  to  do ;  and  the  said  sum  of  £7  :  13^.  remains  wholly 
unpaid,  and  the  plaintiff  hath  not  any  security  for  the  payment  thereof. 
[Aid  occoiml  stated  and  breach^  ante,  48,  Form  2. 


4.  Vendor  v.  Vendee,  for  not  accepting  Goods  which  were  to  have 
been  delivered  in  parcels  on  different  days,  and  to  he  paid  for  on 
delivery,  with  a  discount,  &c.  (d) 

Commencement  as  ante,  5.]    For  that  whereas  heretofore,  to  wit,  on  [^c], 

die  defendant  bargained  for  and  bought  of  the  plaintiff,  and  the  plaintiff,  at 

tk  request  of  the  defendant,  then  sold  to  the  defendant,  a  large  quantity,  to 

wi^  twenty  tons,  of  oil^  at  a  certain  rate  or  price,  to  wit^  [<$'^*]  for  each  and 

ntxj  ton  thereof,  usual  allowance,  to  be  free  delivered,  half  in  the  month  of 

Fehmary  then  next,  and  the  remainder  in  the  month  of  March  then  next,  and 

Id  be  paid  for  upon  each  delivery  in  ready  money,  allowing  £2  :  10;.  per  cent. 

^Koant,  half  of  the  oil  to  be  delivered  in  the  last  fourteen  days  in  February 

to  next,  and  the  other  half  to  be  delivered  in  the  last  fourteen  days  in 

Mireh  then  next ;  and  in  consideration  thereof,  and  that  the  plaintiff,  at  the 

nqnest  of  the  defendant,  had  then  promised  the  defendant  to  deliver  the  said 

tUlDliim  the  defendant  at  the  times  and  manner  aforesaid,  he  the  said  defend- 

■tdien|»romiied  the  plaintiff  to  accept  the  said  oil  of  and  from  the  plaintiff, 

ttd  to  pay  him  for  the  same  on  the  delivery  thereof  to  him  the  defendant  as 

ifcniiid ;  and  although  the  plaintiff  afterwards  and  at  the  time  in  the  said 

mtnct  in  that  behalf  mentioned,  to  wit,  on  [<^c.]  was  ready  and  willing  to 

Uier  ona-half  of  the  said  oil  to  the  defendant,  and  afterwards,  to  wit,  at  the 

^^  time  in  the  contract  mentioned,  to  wit,  on  [Src,']  was  ready  and  willing  to 

Uier  the  residue  of  the  said  oil  to  the  defendant,  usual  allowances  being 

^  as  afi»reaaid,  and  although  the  plaintiff  was  ready  and  willing  to  allow 

"^diiooant  as  aforesaid,  of  which  premises  the  defendant,  at  those  respective 

^*Mi|  had  notice,  and  was  then,  to  wit,  on  those  respective  times,  requested 

V  Ae  plaintiff  to  receive  and  pay  for  the  said  oil  as  aforesaid ;  yet  the  de- 

WiQt,  not  regarding  his  said  promise,  did  not  nor  would  at  those  times, 


ii)  %  form,  &c.  Boorman  v.  Kath,  9  B.  the  goods  were  tendered  ;  Fhiltpott  v.  Erans, 

*C.I4&.    The  measaitt  of  damages  in  this  5  M.  h  W.  475;  Shaw  v.  HoHaml,  Fxch. 

*^  m  the  diffuence  between  the  contract  Feb.  10,  1846. 
PBtand  the  naifcct  price  on  tbe  day  when 

N  2 


r 
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or  at  any  other  times,  accept  the  said  oil,  or  any  part  thereof,  of  or  from  him 
the  plaintiff,  or  pay  him  for  the  same,  or  any  part  thereof,  as  aforesaid,  but 
then  wholly  neglected  and  refused  so  to  do ;  by  reason  whereof  [4*0.  as 
before.  Form  1,  from  the  * :  add  account  stated  and  breach^  anUf  48,  Form  ft. 


5.  For  not  accepting  Goods  which  were  to  he  manufactwred  for  a 
Railway  Company,  showing  a  wrongful  discharge  from  the  pro- 
ceeding  with  the  Manufacturer. 

Scott  V.  Eastern  Counties  Railway,  12  M.  8c  W.  33;   and  see  another 
similar  form,  Pontifex  v.  Wilkinson,  1  Com.  B.  75. 


6.  For  not  taking  away  from  Plaintiff's  land  timber  sold  by  him,  to 

Defendant,  (e) 

Commencement  as  ante,  5.]  For  that  whereas  the  plaintiff,  on  [4*<?.]  at  the 
request  of  the  defendant,  bargained  with  the  defendant  to  sell  to  him,  and  the 
defendant  then  agreed  to  buy  of  the  plaintiff,  a  large  quantity  of  timber,  to 
wit,  —  oak  trees  [4*^.]  at  the  rate  or  price  of  IHd.  for  each  and  every  fioot 
thereof,  to  be  fetched,  taken  and  carried  away  by  the  defendant  from  the 
lands  of  the  plaintiff,  whereon  the  same  then  were,  within  a  reasonable  time 
then  next  following,  and  to  be  paid  for  by  the  defendant,  when  removed,  at 
the  rate  aforesaid,  and  in  consideration  thereof,  and  also  in  consideration  that 
the  plaintiff,  at  the  like  request  of  the  defendant,  had  promised  the  defendant 
to  permit  and  suffer  the  defendant  to  fetch,  take  and  carry  away  the  said 
timber  from  tlie  said  lands  of  the  plaintiff,  the  defendant  then  promised  the 
plaintiff  to  fetch,  take  and  carry  away  the  said  timber  from  the  said  lands  of 
the  plaintiff,  and  to  pay  the  plaintiff  for  the  same  at  the  rate  aforesaid  withia 
a  reasonable  time  then  following  ;  and  although  the  plaintiff  hath  always 
been  ready  and  willing  to  suffer  and  permit  the  defendant  to  fetch,  take  ani 
carry  away  the  said  timber  from  the  said  lands  of  him  the  said  plaintiff,  an 


a  reasonable  time  for  the  taking  away  and  paying  for  the  said  timber  as  afore 
said  had  elapsed  before  the  commencement  of  this  suit;  yet  the  defendai 
hath  not,  although  afterwards  and  within  such  reasonable  time  as  aforesai< 
to  wit,  on  [<)'^.]  requested  by  the  plaintiff  so  to  do,  fetched,  taken  or  carrie-  ^= 
away  the  said  timber,  or  any  part  thereof,  from  the  said  lands,  or  acceptf 
or  paid  the  plaintiff  for  the  same  ;  and  there  is  now  due  and  owing  fron^  tk" 
defendant  to  the  plaintiff,  for  and  on  account  of  the  price  of  the  said  timbi 

at  the  rate  aforesaid,  a  large  sum,  to  wit,  £ .     \^/4dd  account  stated,  ai 

breach^  antCy  18,  Form  2, 


(e)  Smith  v.  Surman,  9  B.  &  C.  561. 
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7.  Far  not  paying  for  or  returning  a  Horse  received  hy  Defendant 

on  trial. 

Commencement  as  antCf  5.]  For  that  whereas  heretofore,  to  wit,  on  [^-^O* 
to  wity  two  hours  before  the  hour  of  twelve  o'clock  at  noon  on  the  same 
day,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  deliver  a  certain  gelding  of  the  plaintiff  of  a  large  price  and  value,  to 
wit,  ;£2i,  to  be  had  and  used  on  trial  by  the  defendant,  he  the  defendant 
then  promised  the  plaintiff  to  return  the  said  gelding  to  the  plaintiff  by 
twelve  o'clock  at  noon  on  the  day  and  year  aforesaid,  or  to  pay  him  the 
said  sura  of  £^l  for  the  same ;  and  the  plaintiff  avers,  that  he^  confiding 
in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  [(^c]  afore- 
said, to  wit,  two  hours  before  twelve  o'clock  at  noon  of  the  same  day, 
deliver  the  said  gelding  to  the  defendant  to  be  had  and  used  on  trial  by  him 
the  defendant  as  aforesaid ;  nevertheless  the  defendant,  not  regarding  his 
said  promise,  did  not  nor  would  return  the  said  gelding  to  the  plaintiff  by 
twelve  o'clock  at  noon  on  the  day  and  year  aforesaid,  nor  hath  he  hitherto 
(although  on  [4*^*]  requested  so  to  do,)  paid  the  said  sura  of  j£21,  or  any 
pan  thereof,  to  the  plaintiff  for  the  sarae,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do.     [^Add  account  stated  and  breachf  ante,  48,  Form  2, 


8.  On  a  Contract  for  the  Purchase  of  Hemp  to  be  delivered  at  a 
named  **  place  in  the  months  of  September  and  October**  and  to  be 
paid  for  by  the  Buyer's  Acceptance,  payable  six  Months  from  date 
of  Invoice  and  Delivery.  (/) 

First  Count  for  not  paying  by  a  Bill. 

Commencement  as  ante^  5.]  For  that  whereas,  on  [^c]  the  plaintiffs,  at  the 
request  of  the  defendant,  bargained  and  sold  to  the  defendant  a  large  quan- 
tity, to  wit,  ten  tons  of  St.  Petersburgh  clean  hemp,  of  the  import  of  the  year 
1813,  and  to  be  delivered  at  Hull  of  fair  merchantable  quality  and  good  con- 
dition, in  all  the  months  of  September  and  October  then  next,  at  £84  for  each 
«od  every  ton  thereof,  to  be  paid  for  by  the  defendant's  acceptance,  payable 
in  London  at  six  months  from  the  date  of  the  invoice  and  delivery ;  *  and  in 
consideration  thereof,  and  that  the  plaintiffs,  at  the  request  of  the  defendant, 
had  promised  the  defendant  to  perform  and  fulfil  the  terms  of  the  said 


(/)  This  declantioD  was  framed  by  Lord 
TenierdeD,  C.J.  when  at  the  bar,  and  settled 
bv  as  emioeot  barrister  sioce  on  the  bench. 
Onlj  one  count  can  now  be  adopted  under 
the  Mew  Rales.  The  following  was  the  form 
of  tht  agraenMDt  or  broker's  note : — "  Hull, 
"Avgwt  13,  1813.— Sold  for  account  of 
"  Hems.  M*  &  Som  to  Mi.  G.  O.,  ten  tons 


'*  of  St.  Petersburgh  clean  hemp,  of  this 
"  year's  import,  and  to  be  detivered  at  Hiitl 
*'  of  fair  merchantable  quality  and  good  coo- 
"  ditioo  in  all  the  tnonlh*  of  September  and  Oc- 
"  tober  next,  at  £84  per  ton,  payment  per  the 
"  buyer's  acceptance,  payable  in  London  six 
"  months  from  date  of  mvoice  and  delivery." 
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bargain  and  sale  in  all  things  on  tlic  purC  of  the  plaintiff  to  be  perTonned 
and  fulfilled,  the  defendant  proniiiied  the  plaintiffs  to  pay  them  for  the  Mid 
hemp  according  to  the  terms  of  the  said  bargain  and  sale,  and  although  the 
plaintiffi)  were  ready  and  willing  ( g)  to  have  delivered  at  Hull  to  tbc  de> 
fendant  the  said  hemp  in  the  time  mentioned  in  the  laid  terau  of  tba  nid 
bargain  and  sale,  and  also  ever  since  the  month  of  October  in  the  year  afec^ 
aaid  have  been  and  still  are  ready  and  willing  to  deliver  the  same  at  Hull  H 
the  defendant,  and  the  plaintiffs  heretofore,  to  wit,  on  [<5'c.}  delivered  to  da 
defendant  an  invoice  of  the  said  hemp,  bearing  date  the  day  and  year  kit 
aforesaid,  and,  to  wit,  on  the  day  and  year  last  aforesaid,  drew  a  certain  biD 
of  exchange  for  the  amount  of  the  purchase  money  of  the  said  hemp,  bearing 
date  the  day  and  year  last  aforesaid,  and  payable  at  six  months  date,  aai 
then  requested  the  defendant  to  accept  the  same  bill  of  exchange  so  ai  W 
make  it  such  an  acceptance  of  the  defendant  as  was  to  be  given  as  afbreoi^ 
according  to  the  terms  of  the  said  bargain  and  sale,  yet  the  defendant,  not 
regarding  his  said  promise  and  undertaking,  did  not  nor  would  accept  At 
said  bill  of  exchange,  nor  hath  he  at  any  time  hitherto  accepted  the  aaid  Ul 
of  exchange,  nor  given  any  such  acceptance  as  was  to  be  given  by  tbe  d«> 
fendant  in  that  behalf  as  aforesaid,  nor  any  acceptance  whatever  in  payniMt 
for  the  said  hemp,  or  in  any  manner  paid  the  said  plaintiffs  for  the  aame,  M 
hath  hitherto  wholly  refused  and  still  doth  refuse  so  to  do. 


).  Second  Count. — On  Defetidant's  agreement,  after  the spedjied period 

of  delivery,  to  accept  and  pay  for  the  Hemp  if  delivered  toithovt  I 

deiai/ — stating  the  original  Jiaryain. 

And  whereaii  also  [an  before,  to  the  asterisk.'\     And  the  plai. 
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ready  ind  willing  to  deliver  the  said  last  mentioned  hemp  to  the  defendant 
at  Hull  aforesaid,  and,  to  wit,  on  the  day  and  year  last  aforesaid,  requested 
the  defendant  to  accept  and  receive  the  said  last-mentioned  hemp ;  and,  to 
wit,  on  the  day  and  year  last  aforesaid,  drew  a  hill  of  exchange  on  the  de- 
fendant for  the  purchase  money  for  the  said  last  mentioned  hemp,  hearing 
date  on,  &c«  last  mentioned,  and  payable  six  months  after  date,  and  then  re- 
quested the  defendant  [as  before  from  the  *.  Another  coimt  may  easify  be 
framed  from  the  (dfove^  stating  that  the  invoice  was  to  be  delivered  within  a  rea^ 
satuMe  time  then  next  following^  and  averring  performance  of  that  condition. 
See  Ellia  v.  Thompson,  3  M.  &  W.  445. 


10.  Vendee  v.  Vendor  for  not  delivering  Goods,  (h) 

Commencement  as  ante^  5.]  For  that  whereas  heretofore,  to  wit,  on  [^-c], 
the  jdaintiff,  at  the  request  of  the  defendant,  bargained  and  agreed  with 
the  defendant  to  buy  of  him,  and  the  defendant  then  sold  to  the  plaintiff, 

divers  goods,  to  wit  [4*<?.],  at  the  price  of  £ ,  to  be  delivered  by  the 

defendant  ( f )  to  the  plaintiff  on  [4*c.  or  *'on  request,"  according  to  the 
fact"],  and  to  be  paid  for  by  the  plaintiff  to  the  defendant  on  the  delivery 
diereof  as  aforesaid,  [or  "  as  follows,  &c.,"  if  it  be  paid  for  by  bill,  state 
the  factf  alleging  a  readiness  to  accept  or  give  it,  4*c.]  ;  and  in  consideration 
thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then 
promiaed  the  defendant  to  accept  and  receive  on  [Spc.  or  '*  within  a  rea- 
sonable time"]  the  said  goods,  and  to  pay  him  for  the  same  at  the  rate  or 
price  aforesaid,  he  the  defendant  then  promised  the  plaintiff  to  deliver  the 
■aid  goods  to  the  plaintiff  as  aforesaid  on  [4*c.  or  "  within  a  reasonable 
time  in  that  behalf"];   and  although  a  reasonable  time  for  the  delivery 
of  the  said  goods  as  aforesaid   had  elapsed  before  the  commencement 
4if  this  suit,  and  the  plaintiff  hath  always  from  the  making  of  the  said 
promise  been  ready  and  willing  (A:)  to  accept  and  receive  the  said  goods  and 
to  pay  for  the  same]  at  the  rate  or  price  aforesaid,  whereof  the  defendant 
daring  all  the  time  aforesaid  had  notice ;  and  although  the  plaintiff,  within 
a  reasonable  time  for  the  delivery  of  the  said  goods,  to  wit,  on  [<$*c.]  re- 
qoeated  the  defendant  to  deliver  to  him  the  said  goods  on  the  terms  afore- 
said, {k)  yet  the  defendant^  not  regarding  his  said  promise,  did  not  nor  would, 
when  so  requested  as  aforesaid,  or  at  any  other  time,  deliver  the  said  goods,  or 
any  part  thereof,  to  the  plaintiff,  but  wholly  neglected  and  refused  so  to  do, 
whereby  the  plaintiff  hatli  lost  and  been  deprived  of  divers  great  gains  and 


(k)  Seeanotherform,  &c.  Wood  y,TasitU,  (k)  A   lender  of  the  price  need  not  be 

6Q.  B.  234;  and  see  Chit.  jun.  Contr.  Index,  stated;    but  a  request  of  delivery  roust  be 

"  Sale."    See  another  form,  Salter  v.  Wool-  alleged  where  the  contract  is  tliat  the  goods 

Inut  2  M.  &  G.  651.  should  be  delifered  generally  or  on  request ; 

(i)  If  plaintiff  was  to  tend  for  them,  sUte  Bach  v.  Owen,  5  T.  R.  409  ;     Badford  v. 

the  fret,  and  that  he  was  ready  and  willing  to  Smith,  3  M.  &  W .  254.    ]>emaod  of  delivery 

tahtf  fim^  avvsy*  vith  a  request  to  defeDdant  by  aervant,  Squier  v.  Hunt,  8  Price,  68. 
to  be  allowed  to  take  them,  &c* 
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profits  which  niiglit  and  otherwise  would  have  arigeii  and  accTued  to 
from  the  dehvcry  nf  the  said  goods  to  the  plaintiff  as  aforesaid.  [Add 
slated  and  breach,  ante,  48,  Form  8. 


1 1 .  Vendee  v.  Vendor,  on  Am  promUe  to  return  a  Sum  dqxmttd  iritk 
him,  if  Plaintiff  should,  on  trial  of  a  Horse,  decline  to  purchoMe  it. 
Commencement  at  ante,  5,]  For  that  whereas  the  defendant  beretofiire, 
to  wit,  on  [^c],  waa  possessed  of  a  certain  horse,  and  was  desirous  of  selling 
tlie  same,  and  thereupon,  on  the  day  and  year  aforesaid,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  pay  to  and  de- 
posit with  the  defendant  a  certain  sum  of  money,  to  wit,  £ ,  he  dw 

defendant  then  promised  the  plaintiff  to  let  him  have  the  said  horse  on 
trial,  00  the  terms  that  if  the  plaintiff  did  not  upon  such  trial  like  the  said 
horse,  and  declined  buying  the  same,  he  the  defendant  would  take  back  the 
said  hor«e,  and  would  return  and  repay  the  said  sum  of  money  to  the  plain* 
tiflr,  when  he  the  plaintiff  should  return  and  redeliver  the  said  horae  to  tha 
dsfendant ;  and  the  said  plaintiff  avers,  that  he,  confidmg  in  the  said  promiw 
of  the  defendant,  did  then  pay  to  and  deposit  with  the  defendant  the  >ud 
sum  of  money,  and  then  received  the  said  horse  on  the  terms  and  for  the 
purpose  aforesaid ;  and  the  plaintiff  further  saitli,  that  although  he  did  not 
like  the  said  home  on  trying  the  same,  and  then  declined  (o  buy  the  sud 
horse,  and  hath  always  been  ready  and  willing  to  return  the  same  to  the  d^ 
fendant,  whereof  the  defendant  afterwards,  to  wit,  on  the  day  and  year  sfbre' 
said,  had  notice,  and  the  plaintiff  then  offered  to  return  and  then  teodered 
the  said  horse  to  the  defendant,  and  requested  him  to  return  a 
him  the  plainliffthe  said  sum  of  £ ,  yet  the  defendant,  not  r 
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writiiig,  aritbmetic,  and  ia  divers  languages  and  qualifications  and  otherwise, 
al  the  defendant's  request,  and  for  materials  provided  and  used  by  the  plain- 
tiff on  those  occasions,  at  the  defendant's  request ;  and  for  meat,  drink, 
washing,  lodging  and  other  necessaries  and  chattels  by  the  plaintiff  provided 
for  the  said  infants  and  other  persons  at  the  defendant's  requestt  and  for 
\mmey  paid^  accmaU  staied,  and  breach^  ante^  48,  Form  1. 


2.  Against  a  Pcarentfor  removing  a  Scholar  without  a  Quarter's 

Notice.  (J) 

Commencement  om  ante^  5.]  For  that  whereas  before  and  at  the  time  of  the 
■nkiDg  of  the  promise  of  the  defendant  next  mentioned  the  plaintiff  was  a 
tdioolniaater,  and  carried  on  the  profession  and  business  of  a  schoolmaster,* 
■poD,  amongst  other  terms^  the  terms  that  no  scholar  should  be  removed  from 
dK  sdiool  of  the  plaintiff  until  the  expiration  of  a  quarter's  notice  of  the  in- 
tntioo  of  the  parent  or  other  person  placing  the  scholar  at  such  school  to 
Kmove  him  therefrom,*  [this  must  correspond  with  the  usual  printed  prospectus 
9f  ike  terms  of  the  school — if  there  were  none,  and  the  plaintiff  relies  upon  a 
sfteud agreement  between  the  parties,  omit  the  statement  of  terms  between  the  as* 
If  the  terms  be  in  the  alternative,  viz.  to  give  notice  or  pay  for  a  quarter's 
1,  add  '*  or  pay  the  amount  payable  for  the  tuition,  board  and  lodging  of 
ascfadar  at  such  school  for  a  quarter  of  a  year ;"]  and  thereupon  heretofore, 
to  wit,  on  [4^*],  in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, would  admit  and  receive  one  L.  into  the  school  of  the  plaintiff,  by 
hnn  conducted  as  such  schoolmaster,  and  would  instruct  the  said  L.  in 
Toding^  writing  and  arithmetic^  and  in  certain  languages  and  other  necessary 
nd  iisefid  accomplishments  and  qualifications,  and  find  and  provide  for 
the  said  L.  reasonable  and  sufficient  board  and  lodging  whilst  he  should  be 

at  such  school  at  and  for  a  certain  rcpward^  to  wit,  £ per  annum,  to  be 

pnd  by  the  defendant  to  the  plaintiff,  to  wit,  quarterly,  the  defendant  then 
pnmised  the  plaintiff  to  continue  the  said  L.  at  the  said  school,  to  be  in- 
Mraeted  and  boarded  and  lodged  by  the  plaintiff  as  aforesaid  until  the  expi- 
ndoo  of  a  quarter's  notice  of  his  the  defendant*s  intention  to  take  the  said 
L  away  from  the  said  school  [if  in  the  alternative,  add,  "  or  that  he^  the 

defendant,  would  pay  the  plaintiff  a  certain  sum,  to  wit^  £ ,  being  the 

amnnt  payable  for  the  tuition^  board  and  lodging  of  a  scholar  at  such 
•diool  for  a  quarter  of  a  year  ;*']  and  the  plaintiff  avers  that  he,  confiding  in 
die  nid  promise  of  the  defendant,  did  aflerwards,  to  wit,  on  the  day  and 
Tear  ifaretaidi  admit  and  receive  the  said  L.  into  the  said  school  of  the 


(0  fm  mat,  161,  note  (d) ;   CoUint  v.      2  Stark.  R.  292 ;  Chit  jan.  Cootr.,  Index, 
P^  &Biw.  192;  2  M.  &  P.  133,  S.  C. ;      in  voc. 
■^^fetentocf, nt  William ▼•  SUmghUm, 
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pUintifT,  and  did  instruct  the  uid  L.  in  reading,  writing  and  arithmetic,  and 
in  the  said  laDguages  and  otbci'  necessary  and  useful  accomplishments  and 
qualiBcaiions,  and  find  and  provide  such  reasonable  and  sufficient  board  and 
lodging  for  the  said  L.  for  a  certain  space  of  time,  to  nit,  until  the  said  L. 
was  removed  from  the  school  as  hereinafter  mentioned,  and  hath  alwqn 
been  ready  and  willing  to  continue  to  instruct  and  board  and  lodge  the 
said  L.  as  aforesaid,  whereof  the  defendant  hath  always  had  notice,  yet  the 
defendant,  not  regarding  his  said  promise,  aflerwards,  to  wit,  on  &c.  [tie 
quarUr-dar/  vpon  nhich  the  scholar  mat  removed],  wrongfully  and  iqjurioosly 
removed  and  took  away  the  said  L.  from  the  said  school  of  the  said  plaindff 
before  the  expiration  of  a  quarter's  notice  given  by  the  defendant  to  Ifae 
plaintiff  of  the  defendant's  intention  to  take  the  said  L.  away  from  the  stid 
school,  and  without  giving  the  plaintiff  any  such  notice  as  aforesaid,  and  faadi 
thence  hitherto  wholly  neglected  and  refused  to  continue  the  said  L.  at  tke 
said  school  to  be  instructed  or  boarded  or  lodged  by  the  plaintiff,  [wAcn  tit 
contract  is  in  the  altemalive,  see  supra,  here  add,  "  nor  hath  the  defendant 

paid  to  the  plaintiff  the  said  sum  of  £ ,"]  whereby  be  the  plaintiff  batb 

wholly  lost  and  been  deprived  of  all  the  benefits,  profits  and  advantages 
which  he  otherwise  might  and  would  have  derived  and  acquired  from  in- 
structing the  said  L.,  and  finding  and  providing  him  with  board  and  lodging 
as  aforesaid.  [^Add  Form  1,  if  an^  turn  be  due  for  instruction  vhiUt  (Ac 
tcholar  was  at  the  school.    Add  account  staled  and  breach,  ante,  48. 
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STOCK. 


L  Indebitatus  Aaumpsitfor  Stock  sold  and  transferred,  and  Law. 
Mortimer  v.  M'Callan,  7  M.  &  W.  20 ;  S.  C,  in  error,  9  M.  &  W.  636. 


2,  Against  the  Purchaser  of  Spanish  Certificates  for  not  accepting 
them,  whereby  Plaintiff  sustained  a  loss  on  the  resale,  (m) 

Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit^  on  [^c] 
the  plaintiff,  at  the  request  of  the  defendant,  bargained  with  the  defendant  to 
sell  and  sold  to  him^  and  the  defendant  then  agreed  to  buy  and  bought  of  the 
plaintiff  divers,  to  wit,  fifteen  new  Spanish  five  per  cent,  certificates,  [or 
«  certain  foreign  stock,  to  wit,  Spanish  stock,  to  the  amount  of  £  ,"] 
amounting  in  the  whole  to  a  large  sum  of  money^  to  wit^  the  sura  of  £1020, 
at  and  after  a  certain  rate  or  price  then  agreed  upon  between  them  in  that 
behalf,  to  wit,  the  then  market  price  of  the  said  certificates,  that  is  to  say,  the 
rate  or  price  of  £66  :  10«.  for  every  £100  of  the  said  amount  of  the  said  cer- 
tificates, the  whole  price  of  the  said  certificates  at  the  rate  aforesaid  being  a 
large  sum  of  money,  to  wit,  the  sum  of  £678 :  6^.,  such  certificates  to  be  de- 

Hvered  to  the  defendant,  and  paid  for  by  him  at  the  rate  aforesaid,  on  the 

day  of ,  A.  D. ,and  in  consideration  thereof,  and  that  the  plaintiff,  at 

the  request  of  the  defendant,  had  then  promised  the  defendant  to  deliver  to 
him  the  said  certificates  on  the  said  l^c."]  the  defendant  then  promised  the 
plaintiff  to  accept  and  receive  the  same  of  and  from  the  plaintiff  on  the  said 
[4*0.],  and  then  to  pay  the  plaintiff  for  the  same  according  to  the  rate  or 
price  aforesaid ;   and  although  the  plaintiff  was  before  and  upon  and  for  a 

reasonable  time  after  the  said day  of ,  a.  d. ,  always  ready  and 

wiUing  to  deliver  the  said  certificates  to  the  defendant,*  [whereof  the  de- 
fendant during  all  the  time  aforesaid  had  notice ;  and  the  plaintiff  then,  to 
wit,  on  the  day  and  year  last  aforesaid,  requested  the  defendant  to  receive 
and  accept  the  same,  and  to  pay  the  plaintiff  for  them  according  to  the  rate 
or  price  aforesaid, (it)]  yet  the  defendant,  not  regarding  his  said  promise. 


(«)  CbiL  juD.  Cootr.  2d  ed.  553  j  Hen- 
dtnom  Y.  BiM,  3  Sttrk.  R.  158 ;  Pattrum  ▼. 
FomeU,  d  M.  &  Sc.  399 ;  9  Bing.  320,  S,  C. ; 
Summ  V.  Tatham,  10  A.  &  £.  27 ;  see  the 
Doles  to  Fonns  2  and  1,  ante,  174,  176. 

(»)  If  there  hts  been  no  tender  or  request, 
an  the  defendant  baa  dispensed  with  tnem, 
•nit  this  allegation,  and  proceed  as  follows 
from  the  ast^isk — "  whereof  the  defendant 
thea  had  nottee,  yet  the  defendant,  disre- 
MfdiBf  his  said  promise,  then  wroogfnlly 
dbelarad  tod  eaaied  to  be  declared  to  the 
dff,  that  he  the  said  defendant  would 


not,  on  the  said  •^—  day  of  — ,  a.  d.  — — , 
or  at  any  other  time,  accept  the  said  certifi- 
cates or  either  of  them,  or  pay  for  the  same 
according  to  the  said  contract,  and  then  wrong- 
fully discharged  the  plaintiff  from  tendering 
the  said  certificates  to  the  defendant  and  re- 
questing him  to  accept,  take  and  pay  for  the 
same,  and  then  neelected  and  refused,  and 
thence  hitherto  hath  neglected  and  refused, 
in  any  respect  to  perform  the  said  contract  on 
his  the  defendant's  part,  by  means  whereof]^ 
&c.''  conclude  as  above. 
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did  not  nor  would,  on  the  said day  of  • ,  a.  d.  •— ,  or  at  any  other 

time,  acc«pt  the  said  certificates  of  or  from  tlie  plaintiff,  or  pay  the  plaintiff 
the  amount  of  the  same  at  the  rate  or  price  aforesaid,  or  any  part  thereof^ 
but  wholly  neglected  and  refused  so  to  do,  whereby  tlie  plaintiff  not  only 
lost  and  was  deprived  of  the  gains  and  promts  which  might  and  would  other- 
wise have  accrued  to  him  from  the  completion  of  the  said  contract,  but  was 
afterwards,  to  wit,  on  [4'c>]  obliged  to  resell  and  did  resell  the  said  certifi- 
cates at  a  great  loss,  that  is  to  say,  for  certain  sums  of  money,  amounting  in 
the  whole  to  a  much  less  sum  of  money,  to  wit,  the  sum  of  jfSOO  leas  than 
the  aforesaid  price  of  the  said  certificates,  [/idd  account  stated  and  breach, 
ante,  48,  Form  2. 

TILLAGES,  (o) 

Indebitatus  Count  for  Tallages  left  by  an  outgoing  Tenant. 
Cotmnencenunt  as  ante,  46,  Form  1.]  For  money  due  and  payable  from 
the  defendant  to  the  plaintiff  for  and  in  respect  of  the  plaintiff  having 
before  then  relinquished  and  given  up  to  and  in  favour  of  the  defendant,  and 
at  his  request,  and  for  and  in  respect  of  the  defendant  having  received  the 
benefit  and  advantage  of  certain  work  done  and  materials  provided  and 
moneys  expended  by  the  plaintiff  in  and  about  the  ploughing,  harrowing, 
manuring,  sowing  and  otherwise  cultivating  and  improving  divers  lands,  by 
him  before  then  ploughed,  harrowed,  manured,  sown  and  otherwise  culti- 
vated and  improved  as  tenant  thereof,  and  the  benefit  whereof  the  plaintiff 
had  not  received,  nor  any  equivalent  thereto,  on  entering  the  said  lands ; 
and  for  [^c.     Account  Hated  and  breach,  ante,  48,  Form  I. 
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goods  and  cbattels,  carried  and  conveyed  by  and  for  the  defendant  upon  the 
railway  or  tramroad  of  the  plaintiffs  mentioned  in  the  statute  in  such  case 
made  and  provided ;  and  in  [account  stated  and  breaehf  ante^  48,  Form  1, 


2.  For  Stallage,  (g) 

Commencement  as  ante,  46.]  For  stallage  duties  and  moneys  due  from  and 
of  right  payable  by  the  defendant  to  the  plaintiffs,  as  the  proprietors  of  a 
certain  ancient  market  and  market-place  with  the  appurtenances,  situate  in 
the  county  of  Norfolk,  and  of  the  stallage  and  other  profits,  privileges  and 
emoluments  thereto  belouging  and  accruing  therefrom,  for  and  in  respect  of 
the  defendant  having  erected,  put,  placed  and  kept  in  the  said  market  and 
market-place  of  the  plaintiffs  certain  stalls,  stands,  caravans  and  carriages 
for  the  purpose  of  putting  and  placing  and  exposing  to  sale  divers  goods  and 
chattels  therein  and  thereon,  and  upon,  for  and  in  respect  of  the  defendant 
having  put  and  placed  and  exposed  to  sale  therein  and  thereon  divers  goods 
and  chattels  to  be  sold  in  the  said  market  and  market-place  on  divers  days 
whereon  the  said  market  was  held^  and  for  and  in  respect  of  the  defendant 
having  brought  into  the  said  market  and  exposed  to  sale  therein  divers  other 
goods  and  chattels ;  and  for  [add  account  stated  and  breachf  as  ante,  48, 
Form  1. 

3.  For  Tolls  for  Cattle  sold  in  a  Market,  {r) 

Commencement  as  ante,  46.]  For  tolls  due  from  and  of  right  payable  by 
the  defendant  to  the  plaintiff  as  the  proprietor  of  a  certain  market  called 
,  situate  [SfC."]  and  of  the  tolls  and  duties  thereunto  belonging  and  there- 
from arising  for  ["  cattle,'']  by  the  defendant  brought  into  the  said  market 
and  therein  sold  by  him,  whilst  the  plaintiff  was  such  proprietor  of  the  said 
market,  and  entitled  to  such  tolls ;  and  for  [account  stated  and  breach^  ante, 
48,  Form  1. 

UNDERTAKER'S  BILL.(s) 


Commencement  as  antCy  46.]  For  work  done  by  the  plaintiff  in  and  about 
the  funeral  of  a  certain  person  deceased  at  the  defendant's  request,  and  for 
divers  materials  and  necessary  things  found  and  provided  by  the  plaintiff  in 


(q)  See  form,  &c.  Lockwood  v.  Wood,  6  (r)  See  Com.  Dig.  "  Market ;"  tupra,  n. 

Q.  B.  31.    Stallage  is  a  satisfaction  to  the  (p). 

owner  of  the  soil  for  liberty  of  placing  a  stall  (s)  Liability  of  executor  at  tuck  for  testa- 
on  it.  Mayor  of  Newport  v.  Saundirt,  3  B.  &  tor*s  funeral,  Tugwell  v.  Heyman,  3  Camp* 
Ad.  411 ;  but  it  may  be  included  in  a  grant  298  ;  Rogert  v.  Prict,  3  Y.  &  J.  28 ;  of  in- 
vader the  wonl*'  toll,"  6  Q.  B.  31 ;  see  also  fant  widow  for  the  funeral  of  her  insolvent 
Mmyor  rf  Carmarthm  ▼•  LeicU,  6  C.  A  P.  husband;  C^pp(« v. C<Mp«r,  13 M.&W. 252; 
606.  ante,  U6,  note  (g). 
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and  about  such  work,  and  in  and  about  the  fmnishing  and  conductii^  lbs  nid 
fnneral  for  the  defendant  and  at  his  request,  and  for  coaches  and  borsea  and 
chattels  by  the  plaintifT  let  to  hire  to  the  defendant,  and  by  him  and  othn 
persona  used  on  the  occasion  of  the  said  funeral  at  the  defendant's  requeit; 
and  for  (add  money  jwiiJ,  if  applicable,  accoiml  Hated  and  breach,  at  ante,  46, 
Form  1. 


VENDORS  AND  PURCHASERS  OF  REAL  PROPERTY.(() 

1.  Vendor  v.  Vendee  of  an  Estate,  sold  either  by  Avetion  or  PrivaU 

Contract,  for  not  completing  the  Purchase.  {«) 
Commencement  at  ante,  5.]  For  that  whereas  the  plaintifT  heretofore, 
to  wit,  on  [4-c>]  caused  to  be  put  up  to  sale  by  public  auction  a  certain 
mesRuage  [^c]  subject  to  the  following  conditions  of  sale,  to  wit,  [let 
out  Ike  material  conditions  constitvtiiig  the  contract,  n'hich  may  be  tomewkat 
at  foUon't,  "  that  the  purchaser  should  complete  the  purchase  on  or  before 

the  ' ■  day  of ,  and  that  the  seller  should  deduce  and  make  a  good 

title  to  the  said  premises,  commencing  with,  &c.,  on  or  before,  Sec."  ^ 
the  sale  be  bij  private  contract,  {.c)  set  mil  the  irholc  agreement  thtit :  "  For 
that  whereas  heretofore,  to  wit,  on  [4'c.]  by  a  certain  agreement  then 
made  between  the  plaintilT  and  defendant,  the  plaintiff  agreed"  [^c]  them 
state  mutual  promises  as  infra;']  and  the  plaintiff,  upon  such  putting  up 
the  said  tenements  to  sate  as  *  aforesaid,  was  tbe  highest  bidder  for,  and 
was  declared  to  be,  and  then  became  and  was  the  purchaser  of  the  aaid 

tenements,  to  wit,  for  the  sum  oi£ ,  subject  to  the  said  conditions  ;  and 

in  consideration  of  the  premises,  and  that  the  plaintiff  had  then  promised 
tbe  defendant  to  perform  the  said  conditions  on  his  ihe  ploinlifT's  part  ai 
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\of  course  this  nnui  correspond  with  the  conditions  and  the  facts'] ;  and  the 
pbintiff  avers,  that  he  did,  after  the  making  of  the  said  agreement,  and 
before  the  said  [jSfc.']  deliver  (^)  to  the  defendant  a  good  and  sufficient  ab- 
stract of  his  the  plaintiff's  title  to  the  said  tenements  [that  is  if  plaintiff 
wms  to  deUoer  such  abstract  before  a  given  dayi]  and  was  before  and  on  and 

after  the  said  —  day  of ,  a.  d.  — — ,  ready  and  willing  to  deduce  and 

show  and  did  then  show  and  make  appear  (z)  to  the  defendant  a  good  and  suf- 
ficient title  in  fee  simple  (a)  to  the  said  tenements  [according  to  the  conditions,'] 
anabling  the  plaintiff  to  convey  and  cause  to  be  conveyed  to  the  defendant 
the  said  tenements  on  the  terms  aforesaid,  and  the  plaintiff  was  then  ready 
and  willing  and  able  (6)  to  complete  the  said  conditions  and  purchase  on  his 
part,  and  to  execute  and  make  to  the  defendant  a  conveyance  of  the  said 
premises,  whereof  the  defendant  then  had  notice ;  (c)  yet  the  defendant  did 
not  nor  would,  on  or  before  the  said  [4*c.],  or  at  any  other  time,  accept  such 
conveyance  (c?)  from  the  plaintiff,  or  pay  to  him  the  remainder  of  the  said 
pmrchase  money,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to 
do,  and  therein  made  default^  whereby  the  plaintiff  hath  been  deprived  of 
the  profits  and  advantages  which  might  and  would  otherwise  have  accrued 
to  him  firom  the  completion  of  the  said  purchase,  and  hath  incurred  a  great 

expense,  to  wit,  £ ,  in  preparing  to  complete  the  said  conditions  on  his 

part,  and  in  endeavouring  to  procure  the  completion  of  the  said  purchase  on 
the  defendant's  part,  and  thereby  also  the  plaintiff  afterwards,  to  wit,  on  [^c] 
was  forced  to  resell  (e)  the  said  tenements,  to  wit^  to  one  E.  F.,  at  a  great 

loss,  to  wit,  £ ,  and  in  reselling  the  said  tenements  as  aforesaid  the 

plaintiff  incurred  great  expenses,  to  wit,  £ ,  and  is  otherwise  injured. 

[Add  account  stated  and  breach,  as  ante,  48,  Form  2. 


(y)  ThedeliYsiyof  the  deeds  themselves 
will  not  satisfy  this  allegation ;  Home  v. 
Wbi^d,  3  M.  &  G.  34.  If  defendant  pre- 
vented a  delivery  in  due  time,  omit  this  alle« 
gation  of  the  delivery ;  aver  that  plaintifT  was 
mdy  to  deliver,  buideknd^ni  discharged  and 
prevented  him  from  so  doing ;  see  infra,  **  If 
dtber  a  vendor  or  vendee  wish  to  compel  the 
other  to  observe  a  contract,  he  immediately 
makes  his  part  of  the  agreement  precedent ; 
ibr  be  cannot  proceed  against  the  other  with- 
out an  actual  performance  of  the  agreement 
on  htt  part,  or  a  tender  and  refusal.  Sugd. 
lOth  eo.  See  infra,  notes ;  Home  v.  Wing' 
fieidt  Mupra,  per  Maule,  B. 

(s)  In  general,  the  execution  of  the  title 
deeds  shown  in  the  abstract,  and  constitutiog 
the  title.  Deed  not  be  proved  at  the  trial; 
Sugd.  296.  See  Laythoarp  v.  Bryant,  1  Biog. 
New  C.  421,  427. 

(a)  The  averment  of  the  kind  of  interest  sold 
is  material,  and  unless  restricted,  general 
tenna  will  import  a  tiUe  in  fee  simple ;  Hughes 
V.  Parktr,  8  M.  &  W.  244;  HalliweU  r. 
MarreU,  1  fif .  &  G.  367. 

(6)  See  PhUipe  ▼.  Fielding,  2  H.  Bla.  123 ; 
Lmgtm  T.  R^iiiofi,  2  Dougl.  620 ;  Martin 


v.  Smith,  6  East,  555;  Sugd.  255.  Where 
by  the  cooditions  or  agreement  the  vendor  is 
not  to  make  out  his  title,  of  course  he  need 
not  allege  he  has  done  so,  or  offered  to  make 
it  out ;  Ferry  v.  Williams,  8  Taunt.  62 ; 
Wilkes  V.  Smith,  10  M.  6c  W.  355;  ante, 
note  (x). 

(e)  Many  of  the  precedents  contain  in  this 
place  an  averment  of  an  offer  on  the  part  of 
the  plaintiff  to  convey ;  but  this  is  not  in 
general  necessary,  because  on  a  contract  for 
the  sale  of  lands,  unless  it  be  otherwise  sti- 
pulated, the  conveyance  is  to  be  at  the  ex- 
pense of  the  purchaser;  he  therefore  must 
tender  a  conveyance,  before  he  can  sue  for  the 
non  completion  of  the  contract ;  Poote  v.  Hill, 
6  M.  &  W.  840  ;  Thorntoji  v.  Jenyns,  1  M. 
fit  G.  193.  note  (a)  ;  Laird  v.  Pirn,  7  M.  Sc 
W.  482. 

(d  )  The  proper  measure  of  the  damage  is 
that  actually  sustained  for  not  accepting  the 
conveyance,  not  the  whole  amount  of  the 
purchase  money ;  Laird  v.  Pirn,  7  M.  fie  W. 
482.  It  is  tbierefore  essential  thus  to  frame 
the  breach. 

(e)  See  this  special  damage  more  fully 
stated.  Home  v.  Wingfield,  3  M.  fie  G.  35. 
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2.  Vendor  v.  Vendee,  on  a  Public-house  Agreement,  for  not  aeceptiag 
an  Asiignment  of  the  Term,  and  paying  the  amount  of  the  valvatiim 
ofSioek,^c.(f) 

Commencement  at  ante,  fi.]  For  that  whereas  tbe  plaintiff,  before  and  at  lb* 
time  of  the  bieach  of  the  agieement  of  the  defendant  liereinaAer  oext  meft- 
tiooed,  waa  posteHed,  (^)  that  is  to  aay,  for  the  residue  of  a  certain  then  miIh 
silting  tenn  of  years  to  expire  on  [^c]  of  the  tenements  and  premises,  witk 
the  sppurleoances  hereinafter  mentioned,  to  wit,  under  and  by  virtue  of  • 
certain  lease  of  the  said  premiseB  theretofore,  to  nit,  on  [4*^.]  made  nd 
granted  to  the  plaintiff  for  the  said  terms  by  one  A.  B.,  subject  to  certMi 
covenant*  therein  contained,  of  which  the  defendant,  before  and  at  the  tiat 
of  the  breach  of  the  ^reement  hereinafter  next  mentioned,  had  notice,  Kok 
of  certain  beer  and  other  licences,  and  of  certain  liquors,  and  also  of  certain  ' 
household  goods  and  fixtures  and  other  effects  then  being  on  the  aaid  pra- 
mises ;  and  thereupon  heretofore,  to  wit,  on  [4*^.]  by  a  certain  agreement 
then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  iIm 
other  part,  it  was  agreed  by  and  between  them  as  follows,  that  is  to  say,  dm 

plaintiff,  in  consideration  of  the  sum  of  £ \here  copy  the  agrnrneiU  h^ 

baiim  in  the  patt  tense,']  as  by  the  said  agreement  fully  appears  ;  and  the  aaid 
agreement  being  so  made,  afterwards,  to  wit,  on  the  day  and  year  first  afon> 
said,  in  consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  then  promised  the  defendant  to  perform  the  said  agreement  im 
his  the  plaintiff 'a  part,  be  the  defendant  undertook  and  then  promised  At 
plaintiff  to  perform  the  said  agreement  on  his  the  defendant's  part;  md 
although  the  plaintiff  was,  at  the  time  of  the  breach  of  the  said  agreemeot 
hereinaAer  next  mentioned,  ready  and  willing  and  able  to  assign  over  thessid 
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f^.J  duly  appraised  and  valued,  (h)  according  to  the  said  agreement,  at 

dffoa  fiiiiifl  of  money,  amounting  in  the  whole  to  £ ;  and  although  the 

pkbtiff  afterwards,  to  wit,  on  [jSfc.']  caused  and  procured  a  good  and  sufii- 
deot  assignment  of  the  said  lease  to  the  defendant  for  all  the  remainder  of 
tbesaid  term  of  years  to  be  prepared,  and  hath  always  since  been  ready  and 
williiig  to  execute  and  deliver  the  same  to  the  defendant  upon  the  terms 
afamid9(i)  and  hath  always  performed  all  things  in  the  said  agreement 
OTitiincid  on  his  the  plaintiff's  part  to  be  performed ;  of  all  which  premises 
tbe  defendant  hath  always  had  notice ;  and  although  the  plaintiff  afterwards, 
la  wit,  on  [j^cJ]  aforesaid  requested  the  defendant  to  accept  the  said  assign- 
vat  and  to  execute  a  counterpart  thereof,  and  to  pay  him  the  plaintiff  the 
■id  sum  of  £  and  the  said  other  money  so  payable  as  aforesaid ;  yet 
Ae  defendant,  not  regarding  the  said  agreement  nor  his  said  promise,  did 
Mt  aor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other  time, 
aeeept  the  aaid  assignment  or  any  other  assignment  of  the  said  lease,  or 

eiMite  a  counterpart  of  such  assi^ment,  or  pay  the  said  sum  of  £ ,  or 

■f  part  thereof^  or  the  said  other  money  so  payable  as  aforesaid,  or  any 
|Bt  thereof,  but  wholly  neglected  and  refused  so  to  do ;  by  reason  of  which 
■id  premiaea  the  plaintiff  hath  lost  and  been  deprived  of  all  the  benefits  and 
adnntagea  which  would  have  accrued  to  him  from  the  completion  of  the  said 
^gnonent  on  the  defendant's  part,  and  hath  been  put  to  great  expense,  to 
iril^  to  an  expense  of  £30  in  and  about  the  preparing  of  divers  drafts,  deeds, 
fiftn  and  writings,  and  making  divers  disbursements  and  paying  brokers' 
dMgea  and  other  things  relative  to  the  said  sale  and  assignment  and  valuation 
rf  the  aaid  premises,  with  the  appurtenances,  together  with  the  said  house- 
Ud  goods  and  fixtures  and  the  said  stock  of  the  plaintiff,  at  the  request  of 
Ai  defendant,  and  thereby  also  the  plaintiff  was  aftefrwards,  to  wit,  on  [4*0.] 
wpeBcd  and  obliged  to  sell  and  assign  the  said  premises,  together  with  the 

■ii  fixtures,  goods  and  effects  to  another  person,  to  wit,  one ,  at  a  much 

ha  nte  or  price  than  the  said  sum  of  £ so  agreed  to  be  paid  by  the 

UBadant  aa  aforesaid,  to  wit,  £ less  than  the  said  sum  of  £        ,  and 

«■  and  is  otherwise  injured.  \^Jdd  account  for  Jixtures  bargained  and  sold 
^  Uuertd,  account  stated  and  breach  in  non-payment  of  the  "  last-men- 
mmSf  ^.  as  ante^  48,  Form  2, 


fl)Iiuok  appraiied,  wm  that  pluntiflF  tp-      ezecation  of  the  tsngDment  of  the  plaintiff.and 
~^^  aa  VBfnmt,  who  wu  ready  to  act,      the  puttiDg  the  defendant  into  the  possession 


the  iiftinilinl  had  notice,  out  that      of  the  premises,  were  acts  to  be  done  by  the 
y  althofogh  requested,  would  not  ap-      plaintiff  contemporaneously  with  the  payment 


■Mft  SB  mtaiiir,  &c;  see  2  Chit.  Plead,  of  the  money,  it  will  be  proper  to  aver  per- 

nkmLtlii  Tlumi€U  v.  Balbumie,  2  M  fie  formance,  or  readiness  to  perform,  here.    See 

W.  788;  Car^Nler  v.  Bimndford,  8  B.  &c  C.  Nash  v.  Breeu,  11  M.  fie  W.  352  ;  ante,  190. 

^TiL  note  (x). 
(t)  If,  ^  the  tf rms  of  tbs  agreement,  the 
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3.  J^Kciat  form  for  the  price  of  a  Freehold  Ettate  a^uatt, 

conveyed,  (k) 
For  that  whereas  berore  and  at  the  time  of  the  making  of  the  defei 
promise  hereinafter  next  mentioned,  the  plaintiff*  was  seised  in  hia  df 
as  of  fee  of  and  in  a  certain  messuage,  and  certain  lands  and  preinitei 
the  appurtenances  [or  if  the  plaintiff,  though  he  icere  the  vendor,  itere  o 
heuejicial  omrter,  and  had  not  the  legal  title,  state  that  "  before  and  A' 
the  plaintiff  was  well  able  and  entitled  to  sell  and  cause  to  be  conve 
fee  simple  a  certain  measuage"  [^^c.']  ] ;  and  thereupon  heretofore, 
on  [4^.]  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 

["  on  the  ——  day  of then  next,"  omit  this  if  no  'particular  time  _ 

execution  of  the  conveyance  mere  agreed  upon,]  grant  and  convey  the  fee 
and  inheritance  of,  in  and  to  the  said  messuage,  lands  and  premises,  w 
appurtenances,  to  the  defendant,  his  heirs  and  assigns,  for  ever  [or  "  ■ 
on  [4-c.]  sell  and  cause  to  be  conveyed,  the  fee  simple  and  inheritance, 
and  to  the  said  messuage,  lands  and  premises,  with  the  appurtenance!, 
said  defendant,  to  have  and  to  hold"  [<$'c.]  ],  he  the  defendant  unde 
and  then  promised  the  plaintiff*  to  pay  him  a  certain  sum,  to  nit,  £-~ 
the  same;  and  the  plaintiff*  avers,  that  he,  confiding  in  the  defendant 
promise,  did  afterwards,  to  wit,  on  [tj-c]  grant  and  convey  [or  "  >el 
cause  to  he  conveyed"]  the  fee  simple  and  inheritance  of,  in  and  to  tl 
messuage,  lands  and  premises,  with  the  appurtenances,  to  the  defenda 
heirs  and  assigns  for  ever,  yet  the  defendant  hath  not  paid  the  said  i 
£^^  or  any  part  thereof.  [*/rfd  account  stated  and  breach,  ante,  48,  Fi 
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teller,  had  not  the  legal  tklCf  and  was  only  heneficially  interested,  state  that 
^hetcft  atid  at  [4^.]  the  plaintiflT  was  well  able  and  entitled  to  sell  and  cause 
10  be  aMigned,  a  certain  nie?suage  [^c]  for  the  residue,"  [4*^ •]  ]  ;  and  there- 
■poo  heretofore,  to  wit,  on  [4*^.]  in  consideration  that  the  plaintiff  would  sell* 
iidntigii  \cr  ''sell  and  cause  to  be  assigned"]  to  the  defendant  the  said 
iMiementt  for  the  remainder  of  the  said  term,  the  defendant  then  undertook 

ad  promised  the  plaintifT  to  pay  him  the  sum  of  £ for  the  same ;  and 

fle  {daintiff  avers  that  he,  confiding  in  the  defendant's  said  promise,  did 
iftcnraidfy  to  wit,  on  [^e-]  sell  and  assign  [or  "  sell  and  cause  to  be  as- 
ripcd**]  to  the  defendant,  the  said  tenements  for  the  remainder  of  the  said 

ICni,  yet  the  defendant  hath  not  paid  the  said  sum  of  £ ,  or  any  part 

Ihireof.    {Add  account  stated  and  breach,  as  ante,  48,  Form  2, 


k  Fmr  a  Sum  of  Money  agreed  to  be  paid  if  Plaintiff  would  re/tn- 
ffuik  in  Defendants  favour  a  Contract  between  Plaintiff  and  a 
tkbrd perwn  for  the  Sale  of  a  House.  (/) 

For  that  whereas  before  and  at  the  time  of  the  making  the  defendant's 
fRNnise  hereinafter  next  mentioned,  the  plaintiff*  had  bargained  and  agreed 
Mh  one  J*  £.  for  the  purchase  from  him  of  three  freehold  houses,  to  be  con- 
ief^  [^c]  to  the  plaintifT,  at  the  price  of  ^600 ;  and  thereupon  heretofore, 
kwit,  on  [4*^0  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 
tonld  teD  and  give  up  to  the  defendant  the  said  bargain  and  the  benefit 
ftereofi  and  would  suffer  and  permit  the  defendant  to  become  the  purchaser 
tf  the  said  houses  from  the  said  J.  £.  instead  of  the  plaintiff,  he  the  said 
Mndant  then  promised  the  plaintiff  to  pay  him  for  the  relinquishment  of 

the  said  bargain  to  the  said  defendant,  a  certain  sum,  to  wit,  £ ,  on  the 

■id  houses  being  conveyed  to  him  instead  of  the  plaintiff,  on  the  terms  of 
tte  Slid  bargain ;  and  the  plaintiff  avers  that  he  the  plaintiff  did  then  sell 
M  give  tip  the  said  bargain  to  the  defendant^  and  did  then  suffer  and  permit 
tte  defendant  to  become  the  purchaser  of  the  said  houses  from  the  said  J.  £• 
of  the  plaintiff*,  and  the  defendant  did  accordingly  then  become  such 
sr,  and  did  then  take  the  said  bargain  and  benefit  thereof,  and  by  the 
It  of  the  plaintiff  obtain  a  conveyance  to  him  the  defendant  of  the 
on  the  terms  of  the  said  bargain  with  the  said  J.  E.,  and  thereby 

^  dt&ndant  then  became  liable  to  pay  the  said  sum  of  £ to  the  plain- 

M(  jet  the  defendant  hath  not  paid  the  same  or  any  part  thereof;  [add 
siaUd^  and  breach^  as  ante,  48,  Form  2. 


(0  lil  SMMm  v.  Pries,  4  B.  &  C.  525 ;  S.  C.  in  C.  P.  2  Bing.  437  ;  10  Moore,  34. 
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6.  Vendee  v.  Vendor  of  a  Freehold  Estate,  for  not  amvetfimf,  l{c.{m) 
For  that  whereas  [^proceed  upon  the  principle  of  the  Form  1,  ante,  190, 
thoning  the  exposure  to  tale  and  eonditiont, — or  Ifie  agreetnent,  if  the  eale  wen 
by  private  contract, — that  plaintiff  nag  the  purchaser — the  mUual  proautei, 
mutatit  mutandis,  and  that  plaintiff  paid  depotit  and  ligned  agreement,  4*^ 
according  to  the  condiliom']  ;  and  although  the  plaintifT  was  always,  froa  the 
time  of  the  makiag  of  the  sntd  promise  of  the  defendant,  nntil  and  upon  At 

said  —^  day  of ,  a.  d. [the  day  for  completion'],  ready  andwiDiBf 

to  accept  from  the  defendant  a  proper  conveyance  of  the  said  tenements,  and 
to  pay  to  him  the  remainder  of  the  said  purchase  money,  and  in  all  thii^  Ip 
perform  ihe  said  conditions  on  his  the  plaintiff's  part,  whereof  the  defendat 
aflerwards,  towit,onlhe  day  andyearlast  aforesaid,  had  notice;*  andaltbou^ 
the  plaintiff  a Aer wards,  to  wit,  on  [<fc.]  aforesaid,  caused  to  be  prepared  aad 
then  tendered  (n)  to  the  defendant  certain  deeds  to  be  executed  in  that 
behalf,  for  the  conveying  the  tenements  aforesaid  to  the  plaintiff,  and  tiM 
requested  the  defendant  to  execute  such  conveyance  to  him  the  plaintiff,  ^ 

the  defendant  did  not  nor  would,  on  the  said day  of——,  a.  d.  — — , 

or  at  any  other  time,  convey  or  cause  to  be  conveyed  to  the  plaintiK  dtt 
said  tenements  or  any  part  thereof,  according  to  the  said  conditions,  opn 
the  mrms  aforesaid  or  otherwise,  but  wholly  neglected  and  refused 
do,  and  therein  made  default,  [ff  the  action  be  for  not  making  a  god 
title,  proceed  ns  above  to  the  a4leTitk,  and  then  at  follmrs :  "  And  tb 
plaintiff  then  requested  the  defendant  to  deduce  and  make,  or  cause  U 
be  made  \lhii  must  he  governed  by  the  conditions  or  agreement']  to  tin 
plaincifl'  a  good  and  sufficient  title  to  the  said  tenements,  enabling  ibt 
defendant  to  convey  or  cause  to  be  conveyed  the  jame  to  the  plaintiff  li 
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of  which  said  several  premises,  (p)  the  plaintifT  not  only  lost  and  was  de- 
prived of  all  the  benefits  and  advantages  which  might  and  would  oUierwise 
have  arisen  and  accrued  to  him  from  the  completion  of  the  said  purchase  by 
the  defendant,  but  was  put  to  great  charges  and  expenses,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  £— — *,  in  and  about  the  negociating 
aod  agreeing  for  the  purchase  of  the  said  tenements  from  the  defendant  as 
aforesaid,  and  having  the  same  conveyed,  and  in  and  about  the  investigating 
the  title  to  the  said  tenements,  and  in  and  about  the  causing  divers  docu- 
ments and  writings  respecting  the  same  to  be  prepared,  and  in  and  about 
the  endeavouring  to  procure  the  completion  of  the  said  agreement  on  the 
defendant's  part  [and  in  and  about  the  defence  of  and  in  a  certain  suit  com- 
menced and  prosecuted  by  the  defendant  against  the  plaintiff  in  her  Ma- 
jesty's High  Court  of  Chancery  at  Westminster,  for  compelling  a  specific 
performance  by  the  plaintiff  of  the  said  articles  of  agreement,  and  in  which 
suit  the  bill  filed  by  the  defendant  against  the  plaintiff  was  dismissed  by  the 
sune  Court],  and  in  and  about  the  making  and  performing  of  divers  jour- 
neys and  otherwise  respecting  the  said  purchase;  and  also  thereby  the 
plaintiff  lost  and  was  deprived  of  the  interest  and  profits  which  he  might 
and  would  otherwise  have  made  and  acquired  from  using  and  employing  the 

said  sum  of  £ ,  so  paid  by  him  as  aforesaid,  and  other  moneys  provided 

and  kept  by  the  plaintiff  for  the  completion  of  the  said  purchase  [and  suf- 
fered and  sustained  divers  losses  to  a  large  amount,  to  wit,  to  the  amount  of 
£  ',  on  the  resale  of  certain  sheep,  bricks,  and  hurdles,  purchased  by  the 
plaintiff  for  the  stocking  of  the  said  farm,  lands  and  hereditaments,  and  im- 
proving the  same,  with  a  view  to  the  completion  of  the  said  purchase.]  And 
the  plaintiff  further  saith  that  he,  confiding  in  the  said  agreement  and  the 
said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  [^c.]  make  and 
enter  into  a  certain  agreement,  to  wit,  with  one  E.  F.  for  the  sale  by  the 


(p)  Fonn,  &c.,  Hodges  ▼.  Lord  Litchfield, 
9  Bing.  713  i  3  M.  &  Sc.  201 ,  S.  C.  In  that 
caie»  (ate  1  Biog.  New.  C.  492,)  it  was  held, 
thit  io  an  action  for  damages,  brought  by  the 
leodee  against  the  vendor  for  not  making  a 
good  title  to  an  estate,  the  vendee  cannot  re- 
eofer  for  expenses  incurred  in  negociating  the 
Mfchaae,  or  for  havine  the  estate  surveyed  ; 
iiid.  That  he  is  entitled  to  recover  charges  in« 
eancd  io  investigating  the  title,  including  ihe 
aaaiebiDg  for  judgments,  but  not  the  costs  of 
drawing  and  engrossing  a  conveyance  of  the 
ettata.  the  same  having  been  prematurely 
pnpared ;  3rd.  That  the  vendor,  having  filed 
a  bin  in  cqaity  against  the  vendee,  for  a  spe- 
cifie  peHbrmance  of  the  contract,  which  was 
dtMnined  with  costs,  and  which  were  paid  by 
the  vendor,  the  vendee  could  not  recover  his 
eitiB  coals  beyond  the  taxed  costs ;  4ih.  That 
tbe  teadee  oonld  not  recover  costs  incurred  in 
mveetigating  the  title  to  the  estate  after  the 


filing  the  bill  in  equity  ;  5th.  That  the  vendee 
is  entitled  to  be  paid  at  the  rate  of  £5  per 
cent,  for  interest  on  his  deposit  money,  al* 
though  the  Court  of  Chancery  had  ordered 
payment  at  the  rate  of  £4  per  cent.  In 
Sherry  v.  Oke,  3  Dowl.  349,  it  was  held 
that  interest  paid  by  a  purchaser  upon  money 
borrowed  by  him  to  complete  the  purchase, 
kept  idle  pending  an  endeavour  by  the  vendor 
to  clear  up  the  title,  may  be  recovered  as 
damages  against  the  latter  in  an  action  for 
breach  of  his  contract.  See  further.  Chit.  jun« 
Contr  Index,  "  Vendors."  Damages  for  loss 
of  bargain  in  general  recoverable;  Hopkins 
V.  Gratebrooh,  6  B.  &  C.  31 .  The  auctioneer 
is  liable  only  for  the  deposit  paid  on  a  sale  by 
auction,  and  not  for  interest  or  expenses,  and 
should  be  sued  for  money  had  and  received ; 
Chit.  jun.  Contr.  tit.  *'  Vendors  ;*'  Harring' 
ton  V.  Hoggart,  1  B.  &  Ad.  577. 
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plaintiir  to  the  said  £.  I',  of  the  buiti  tunemeotg  and  premueB  ineotioiied  io 
the  said  agreement  with  the  defendant,  at  and  for  a  large  price  or  um  of 

money,  to  wit,  the  sum  of  £ ,  but  that  the  plaintiff,  on  account  of  the 

noD-perfonnancc  of  the  dclendaut  of  llic  uaid  agreement  bo  nude  by  him 
and  of  his  said  promise,  hath  been  and  is  unable  to  complete,  and  bath  bean 
and  is  prevented  from  completing  his  said  agreement  with  the  *aid  E.  F,,  v 
he  olhernise  might  and  would  have  done,  and  thereby  the  plaintiS* bath  not 
only  lost  and  been  deprived  of  divers  great  gains,  profita  and  advaotaga^ 
which  might  and  would  have  accrued  to  the  plaintiff  froia  the  completioa  of 
hit  said  contract  with  the  said  C.  F.,  but  hatb  been  put  to  and  bath  iocumt 

divers  other  expenses  of  his  moneys,  to  wit,  £ ,  with  respect  to  audi 

contract  and  incidental  thereto,  and  the  plaintiff  was  and  is  otherwise  injured. 
[^jfdd  money  had  and  received,  if  appltLobU,  accoiatt  tlaled,  ^.  at  catU,  U* 
Form  S.]    To  the  damage,  [^-c. 


OTHEK   FORUS  BY  VENDEE   AOAU 

7,  For  not  delivering  Abstract  according  to  Conditions  of  Sale. 
Smith  V.  PanMT,  1  M.  &  G.  802. 


8.  For  Vwlation  of  a  Contract  to  sell  free  from  ail  Iiuvmhraiuta. 
Ballard  v.  Way,  1  M.  &  W.  M6. 


On  an  Agreement,  stating  that  Defendant  had  waived  the  Cmdi- 


BBCLARATIONS  IN  ASSUMPSIT  :^VEND0B8.         199 

12«  Vendee  ▼.  Vendor  of  a  Life  Interest  in  Stock,  sold  by  Auction,  to 
recover  Expenses,  lac.  the  Title  being  defective,  3rc.  (q) 

For  that  whereas  the  defendant,  by  his  auctioneers  and  agents  in  that 
Mudf,  on  the  [4*^.]  caused  to  be  put  up  and  exposed  to  sale  by  public 
auction  the  life-interest  of  a  widow  lady,  represented  to  be  of  the  age  of 
fifty-eight  years^  in  the  sum  of  £7^0  new  four  per  cents.,  to  commence  on 
the  8(Hh  July,  1828;  also  the  rcTersion  of  and  in  the  principal  sum,  receivable 
upon  the  demise  of  the  lady,  provided  any  of  her  five  children  then  living 
should  survive  her,  who  then  were  of  the  respective  ages  of  [4'<?.]»  upon  and 
subject  to  the  following  amongst  other  conditions,  that  is  to  say,  8d  condition, 
that  the  purchaser  should  pay  down  immediately  a  deposit  of  £20  per  cent* 
in  part  of  the  purchase-money,  and  sign  an  agreement  to  pay  the  remainder 

on  or  before  the  —  day  of then  next,  but  that  if  from  any  cause  the 

purchase  should  not  be  completed,  interest  should  be  paid  on  the  balance  of 
the  purchase  money  at  the  rate  of  £5  per  cent,  up  to  the  time  of  completing 
the  purchase,  that  the  purchaser  should  be  entitled  to  all  advantages  from  the 
hour  of  sale ;  4th  condition,  that  the  purchaser  should  have  a  proper  assign* 
ment  of  the  property  at  his  or  her  own  expense,  on  payment  of  the  remainder 
of  the  purchase-money  agreeably  to  the  third  condition  -,  and  the  plaintiff  in 
hci  aaith  that  on  such  exposure  to  sale  as  aforesaid,  to  wit^  on  [SfC.\  the 
plaintiff  was  declared  to  be  and  became  the  purchaser  of  the  said  life-interest 
^d  reversion,  upon  and  subject  to  tlie  aforesaid  conditions,  for  a  certain 
sum  of  money,  to  wit,  £555^  and  then  paid  down  £111,  as  a  deposit  of  j£20 
per  cent,  in  part  of  the  said  purchase-money,  and  then  signed  an  agreement 
to  pay  the  remainder  of  the  purchase-money  on  [t^c.],  and  thereupon  after- 
wards, to  wit,  on  [4*^.]  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  then  promised  the  defendant  to  perform  all  things  in  the 
said  conditions  of  sale  contained  on  the  part  of  the  plaintiff  as  such  purchaser 
as  aforesaid  to  be  performed,  the  defendant  undertook  and  then  promised 
the  plaintiff  to  perform  all  things  in  the  said  conditions  mentioned  on  the  part 
of  the  defendant,  as  such  vendor  as  aforesaid,  to  be  performed ;  and  although 
the  plaintiff,  on  the  day  and  year  first  aforesaid,  and  from  thence  until  and 
upon  the  [4'<^0>  ^^^  ^^o™  thence  hitherto  hath  been  always  ready  and  willing 
to  perform  and  fulfil  all  things  in  the  said  conditions  mentioned  on  his  part 
and  behalf  as  such  purchaser  as  aforesaid  to  be  performed  and  fulfilled,  and 
to  pay  the  remainder  of  the  said  purchase-money,  and  the  expense  of  a 
proper  assignment  of  the  said  life-interest  and  reversion,  and  to  complete  the 
said  purchase,  whereof  the  defendant,  on  [S^c,']  had  notice,  and  was  then 
requested  by  the  plaintiff  to  make  a  proper  assignment  of  the  said  life-interest 
and  reversion  as  aforesaid,  and  to  perform  the  said  conditions  and  his  the 


(f)  8«e  form,  &c.,  Boyman  v.  GaUh,  7  Biog,  379;  6  M.  &  P.  222^  6.  C. 
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defendant's  promise  on  his  part,  nevertheleas  the  defendant  diar^uded  hs 
wid  proiniae  in  this,  to  nit,  that  st  the  time  of  the  said  expoaure  to  ade 
and  from  tbence  until  and  upon  [^c]  and  from  thence  hitherto  he  had  not  i 
good  right  or  title  to  sell  or  assign,  or  cause  to  be  assigned,  to  thedelendaB 
the  said  life-intereat  and  reversion  in  pursuance  of  the  conditiooa  t^  aale,  uh 
did  not  nor  would,  at  the  time  for  completii^  the  aaid  purchiae,  or  at  av 
time  before  or  since,  show  or  make,  or  procure  to  be  made,  to  the  plainttffi 
proper  title  to  the  said  life-interest  and  reversion,  or  make  or  procare  to  la 
made  such  proper  assignment  aa  aforesaid,  or  show  a  title  enabling  him  to  di 
so  according  to  the  said  conditions,  but  wholly  neglected  and  refuaed^  ant 
still  doth  neglect  and  refuse  so  to  do,  by  reason  whereof  [^Spc.  Add  «« 
tpecial  damage,  as  in  Form  6,  ante,  196,  197,  lad  a  comU/or  money  hadtmt 
received,  ifappUcable,  account  slated  and  breach,  ante,  4S,  Fmrm  t. 


WAREHOUSE  ROOM. 

Commeneement  as  ante,  46.]  For  work  done  by  the  plaintiff  and  fia 
warehouse  room  by  him  found  and  provided  in  and  about  the  stowiag 
keeping  and  taking  care  of  certain  goods  before  then  stowed,  kept  and  taka 
care  of  by  the  plaintiff  in  certain  warehouses  and  premises  of  the  plainiif 
for  the  defendant,  at  his  request,  and  for  [^Add  account  stated  and  breach,  m 
ante,  48,  Form  1. 

WARRANTIES. 

1  this  Eubjcct  collected  in  2  Stark.  £v.  3d  td.  I 
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coiiflideratioD,  in  either  of  the  foDowing  cases—  1st  If  there  be  an  express  stipu- 
latioD  in  the  original  agreement  that  the  contract  should  be  rescinded  and  void 
if  the  warranty  be  untnie ;  2dly,  If  both  parties  subsequently  agree  to  rescind  the 
baigain ;  or  3dly,  in  cases  ofj'raud,  with  an  offer  to  return  the  goods ;  see  Gom- 
ptrtt  V.  Denton,  1  C.  &  M.  207  ;  Street  v.  Blmf,  2  B.  &  Ad.  459,  573 ;  Edwards 
V.  Chapman^  1  M.  &  W.  231 ;  and  cases  Chit.jun.  Contr.  In  other  cases  the  de- 
daration  must  be  special  to  try  the  question  of  warranty.  A  special  action  for 
the  breach  of  a  warranty  lies  without  offering  to  return  the  goods  or  complaining 
of  the  breach,  see  Patteshall  v.  Tranter,  3  A.  &  £.  103 ;  S.  C.  Chit.  jun.  Contr. ; 
and  without  proof  of  special  or  any  damage ;  Street  v.  Blay,  2  B.  &  Ad.  459 ; 
Chit  jun.  Contr. 


1.  Declaration  for  the  Breach  of  a  Warranty  of  the  soundness  of  a 

Horse. 

Commencement^  ante,  5.]    For  that  whereas  on  the day  of  — ,  a.  d. 

,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant} 

would  (r)  buy  of  the  defendant  a  certain  horse  (s)  for  a  certain  price,  (()  to  wit> 

£ ,  to  be  paid  by  the  plaintiff  to  the  defendant,  he  the  defendant  under<> 

took  and  then  promised  the  plaintiff  that  the  said  horse  then  was  sound;  (u) 
and  the  plaintiff  avers  that  he  did  then  buy  the  said  horse  of  the  defendant  and 
pay  him  for  the  same  the  said  sum  of  money,  (x)  yet  the  defendant  disregarded 
his  said  promise  and  deceived  the  plaintiff  in  this,  to  wit,  that  the  said  horse, 
at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  was  not  sound, 
contrary  to  the  defendant's  said  undertaking,  whereby  the  said  horse  became 
and  was  of  no  use  or  value  to  the  plaintiff,  and  the  plaintiff  hath  necessarily 
incurred  a  great  charge  and  expense  of  his  money,  to  wit,  to  the  amount  of 

£ ,  in  and  about  the  causing  the  said  horse  to  be  examined,  and  the 

feeding,  keeping  and  taking  care(^)  of  the  same,  and  incidental  thereto. 
["  And  the  plaintiff  avers  that  he,  confiding  in  the  defendant's  said  promise, 


(r)  '•  Had  boaght"  woold  be  bad,  as  an 
sweated  considention  will  not  support  the 
■abseqaeat  promise;  Rateoria  v.  Thomat,  3 
Q.  &  S34 ;  ante,  48,  note  (a). 

(s)  No  Yariance,  althoagh  it  was  a  mare ; 
Wmr9  T.  Jmdm,  2  C.  &  P.  351. 

(0  No  variance,  although  part  of  the  price 
Wat  paid  bv  giriog  goods  of  a  speciBed  value ; 
Bmmds  v.  Burton,  9  East,  349.  In  assumpsit 
oo  the  warraaty  of  a  horse,  the  coDsideration 
aiaied  lor  the  warraotv  was,  that  the  plaintiff 
woaM  purchase  the  horse  for  £63,  but  the 
oiMidefation  as  proved  was,  that  the  plaintiff 
woald  pay  that  sum,  and  if  the  horse  was 
hMlgr  woM  gWe  the  defendaDt  £5  more  or 
the  Dojin^of  another  horse ;  held  no  variance, 
tba  eaDditiooal  promise  omitted  in  the  decla- 
ntkm  biing  too  vague  to  be  legally  enforced, 
and  not  amoantiag  in  point  of  law  to  a  pro- 
mise; Gmthing  v.  Lpin,  2  B.  &  Ad.  232  ; 
aad  set  Smxifp  v.  WiOdn,  1  D.  &  L.  281. 

(a)  Bfeaoing  of  the  term  "  sound ;"  Kiddell 
V.  Bmrnmrd,  1  C.  &  Marsh,  291 ,  S.C.9  M. 
k  W.  60B.  The  sabttance  and  meaning  or 
tael  ttRBt  of  the  warranty  must  be  stated. 


If  it  were  a  warranty,  with  an  exception  as  to 
a  particular  defect,  6lc.  the  exception  should 
be  stated;  see  Jonet  v.  Cowley,  4  B.  &  C. 
446  ;  see  further  PoUherd  v.  Puncheon,  2  D. 
fit  R.  10  ;  Button  v.  Corder,  7  Taunt.  405 ; 
Cray  v.  Coi,  4  B.  fie  C  108.  As  to  amend- 
ment at  the  trial  in  case  of  variance,  see  3  & 
4  W.  4,  c.  42,  8.  23,  po$t.  In  case  there  was 
an  exception  in  the  warranty,  there  should  be 
an  averment  that  the  horse  was  unsound  in 
other  respects  than  in  reference  to  the  ex- 
cepted defect. 

(x)  Aver  the  payment  if  the  fact  be  so; 
but  such  payment  is  not  essential  to  support 
the  action. 

(y)  This  expense  may  be  recovered  if  the 
home  was  tendered  to  the  defendant  within  a 
reasonable  time  after  the  unsoundness  was 
discovered,  otherwise  not ;  Casuell  v.  Coaret, 
1  Taunt.  668  ;  Ellis  v.  Ckinnock,  7  C.  6c  P. 
169.  But  in  any  event  the  keep  can  be  re- 
covered only  to  the  time  when  a  fair  oppor- 
tunity of  re-selling  occurs ;  M'Kensies  v.  £ian- 
coek,  Ry.  &  M.  436,  per  Littledale,  J. 
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did  tflerwards  sod  before  he  dUcoveied  the  uid  unioundoeui  to  w 
[4%.]  sell  the  said  liorse,  to  wit,  to  one  E.  F.  for  a  lai^  sum,  to  wit,  £ 
and  then  warranted  and  promised  the  said  E.  F.  that  the  said  boiw 
aound,  and  that  by  reason  of  the  said  unsoundness  the  plaintifT  was 
waidi,  to  wit,  on  [4-c<]i  compelled  to  pay  to  the  said  E,  F.  a  large  an 

wit,  the  aum  of  £ ,  for  his  damagei  by  him  Rusiained  on  occaaion  < 

■•id  breach  of  warranty,  and  also  a  large  sum,  ta  wit,  j£-^— ,  for  the 
of  the  said  E.  F.  by  )iim  sustained  in  commencing  and  prosecuting  a  c 
action  brought  by  him  in  tlic  said  court  here  against  the  plaintifT  on  th« 
mentioned  warranty  and  promise ;  and  thereby  alio  the  plaintiff  iiu 

great  expenses,  to  wit,  to  the  amount  of  £ ,  in  defending  and  at 

the  said  action ;  (i)  ]  [^If  the  horse  Tvas  not  sold,  the  folloming  tpeciat  di 
may  be  ap}dieaUe ;  see  Clarke  v.  Maynard,  0  A.  &  E.  520 ;  S.C.7  C. 
741 :  "  And  the  plaintiff  avers  that  he  was  forced  and  obliged  to  kee 
aaid  horse  at  his  own  expense  for  a  long  time,  to  wit,  one  month  after  b 
covered  the  said  unsoundness,  and  before  he  could  get  the  same  resolt 
that  the  said  horse  became  and  nus  during  that  time  more  valuable,  b 
to  the  amount  of  £10,  than  it  was  at  the  time  of  the  said  sale,  sole 
reason  of  the  care  and  expense  so  during  the  time  when  the  same  waa 
possession  as  aforesaid  bestowed  upon  the  same  by  the  plaintiff,  ae 
plaintiff  thereby  incurred  the  said  expense  of  ;£I0  of  his  money,"]  ai 
reason  of  the  premises  the  plaintiff  was  and  is  otherwise  injured.  [/ 
count  for  money  had  and  received,  which  n-ould  be  allowed  under  the  nne  i 
Cahoon  v.  Burford,  2  D.  &  L.  234 ;  fi.  C.  13  M.  &  W.  136  ;  account  i 
and  breach  at  ante,  48,  Form  '2. 


2.  On  a  Warrant^/  that  Goods  sold  by  Sample  were  equal 
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aad  thftt  the  same  were  equal  in  quality  and  description  to  the  said  sample 
thereof  so  produced  and  shown  to  the  plaintiff  as  aforesaid,  and  the  plaintiff 
avers  that  he  then  bought  the  said  ten  quarters  of  barley  of  the  defendant, 
and  paid  him  for  the  same  the  said  price  thereof  on  the  terms  aforesaid,  and 
the  defendant  then  delivered  the  said  quarters  of  barley  to  the  plaintiff  3  yet 
the  defendant  disregarded  his  promisa  and  deceived  the  plaintiff  in  this,  to 
wit,  that  at  the  time  of  the  making  of  the  said  promise  of  the  defendant, 
the  said  ten  quarters  of  barley  were  not  equal  in  quality  or  description  to  the 
said  sample  thereof,  and  were  and  are  of  a  different  and  much  inferior  quality 
and  description  and  of  much  less  value,  whereby  the  plaintiff  lost  divers 
gains  and  profits  which  would  otherwise  have  accrued  to  him,  and  is  other- 
wise injured,  [see  conclusionf  Sfc,  of  Form  1.]    To  the  plaintiff's  damage  [4*c. 


3,  Oft  a  Warranty  that  manufactured  Goods  were  fit  for  the  purpas$ 

for  which  they  were  bought,  (b) 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  by 
the  defendant  hereinafter  next  mentioned,  the  plaintiff  was  possessed  of  a 
certain  ship,  and  was  desirous  oi  sheathing  the  same  with  copper,  and  the 
defendant  was  then  possessed  of  certain  copper,  to  wit,  —  cwt.  of  copper 
before  then  manufactured,  ['*  to  wit,  by  the  defendant,"  insert  this,  if  the  fact 
he  S0,]  and  the  plaintiff  was  desirous  of  buying  the  same  for  the  purpose  of 
therewith  sheathing  the  said  ship,  in  case  the  same  was  fit  and  proper  for 
that  porpoee,  of  all  which  the  defendant  then  had  notice ;  and  thereupon 
heretofore,  to  wit,  on  [^cJ]  in  consideration  that  the  plaintiff,  at  the  de- 
fendant's request,  would  buy  of  him  the  said  copper  to  be  used  for  the  pur* 
pose  aforesaid,  at  and  for  a  certain  price,  to  wit,  ;£-*—,  the  defendant  then 
promised  the  plaintiff  that  the  said  copper  was  reasonably  fit  and  proper  to 
be  used  for  the  purpose  (c)  aforesaid,  to  wit,  of  sheathing  therewith  the  said 
•hip  of  the  plaintiff;  and  the  plaintiff  avers  that  he  did  accordingly  then 
buy  the  said  copper  of  the  defendant,  and  the  defendant  then  sold  the  same 
to  the  plaintiff  to  be  used  for  the  purpose  aforesaid,  and  thereupon  the 
idaintiff  then  paid  the  defendant  for  the  same  the  said  price  thereof,  yet  the 
defendant  disregarded  his  promise  in  this,  to  wit,  that  the  said  copper  was 
Hot  at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  nor 
afterwards  hitherto,  reasonably  fit  or  proper  to  be  used  for  the  purpose  of 
sheathing   the  said  ship  of  the  plaintiff,  and   was  then  wholly  unfit  and 


(6)  This  warranty  would  be  implied  by  law 
from  the  contract  of  sale ;  Shepherd  v.  Pybus, 
3  M.  &  G.  868 ;  see  ante»  187,  note  (m) ; 
Jmut  V.  Bright^  5  Bing.  533;  Blueti  v.  Os- 
ft«nM,  1  Stark.  R.  384 ;  Gray  v.  Cox,  1  C.  &c 
P.  184  i  4  B.  &  C.  115,  5/C. ;  see  another 
fono  in  csie.  Brawn  v.  Edgingtony  2  Sc.  N. 
R.496;  5.  C.  2  M.  &  G. 279. 


(c)  The  purpoie  must  be  specially  pointed 
cat,  and  the  above  cause  of  action  could  not 
be  given  in  evidence  under  a  count  alleging 
generally  that  the  copper  was  bought  under  a 
warranty  that  it  was  reasonably  fit /or  uw, 
with  breach  of  that  warranty ;  Shepherd  y. 
Pytms,  3  M.  &  G.  868. 
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improper,  and  of  little  or  no  use  or  value  in  that  behalf,  ["and  the  plaiw 
avers  thai  be,  coofidiog  in  the  defeadant'a  said  promiie,  did  afterward*,  to  « 
on'*  [^c]  use  the  said  copper  for  the  purpose  of  abeathiug  hii  said  iliipt  a 
did  aheatb  the  same  therewith,  and  by  reason  of  the  premises  the  plain 
afterwards,  to  wit,  on  [^.j  incurred  a  great  expenae,  to  wit,  to  the  amount 
jg  ■,  in  having  the  said  copper  removed  from  his  said  ship,  and  canai 
the  same  to  be  sheathed  with  other  and  proper  copper,  and  was  and  is  odx 
wise  injured." ((f)]    To  the  plaintiff's  damage,  [4«- 


4.  On  a  WarroHtff  that  Lemotu  sold  hf  Auction  were  laibat 
Lemons. 
For  that  whereas  the  defendant  heretofore,  to  wit,  on  [4*^.]  caused  1*1 
pat  up  and  exposed  to  sale  by  public  auction  divers,  to  wit,  I2S  faosMi 
lemons,  as  and  for  Lisbon  lemons,  upon  and  subject  to  the  following  (amoof 
other)  conditiona  of  aale,  that  ia  to  say,  [here  ttatt  the  pritutpal  o 
tale  retatiee  to  the  caie} ;  and  the  plaintiff  saith  that  on  auch  t 
aale,  to  wit,  on  [4'C-}  he  became  and  was  the  purchaser  of  the  said  loM 
M  and  for  Lisbon  lemons  as  aforesaid,  and  upon  and  according  to  the  m 

conditions,  for  a  certain  price,  to  wii,  £ ,  and  then  paid  to  the  defiadM 

a  )bi^  sum  of  money,  to  wit,  £ ,  as  a  deposit  of  25  per  cent.  «n  A 

price  of  the  said  lemons,  [occoriii'n^  to  l/ie  conditiont'] ;  and  thereupon  afts 
wards,  to  wit,  on  the  day  and  year  first  mentioned,  in  consideration  of  A 
premises,  and  that  the  plaintiff,  at  the  defendant's  request,  had  then  proraiN 
(he  defendant  to  perform  the  said  conditions  of  sale  on  bis  the  phuotiff' 
part,  he  the  defendant  then  promised  the  plaintiff  to  perform  the  said  cH 
ditions  of  sale  on  the  part  of  him  the  defendant,  and  that  the  said  IenHBi|l 
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5.  FcT  selling  Pictures  as  CanalettVs  which  were  not  so. 

Power  ▼.  Barham,  4  A.  &  E.  473  \  S.C.I  Mood.  &  Rob.  507 ;  and 

7  Car.  &  P.  356. 


Q.  On  the  Warranty  of  a  Horse,  on  an  Exchange  of  Horses,  (e) 

For  that  whereat,  on  the day  of  — ,  a.  d.  — -,  in  consideration 

that  the  plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the  de- 
fendant a  certain  horse  of  the  plaintiff  of  great  value,  and  would  also  pay  to 

the  defendant  £ in  exchange  for  a  certain  horse  of  the  defendant,  he 

the  defendant  then  promised  the  plaintiff  that  the  said  last  mentioned  horse 
then  was  sound ;  and  the  plaintiff  avers  that  he  did  then  deliver  to  the 
defendant  the  said  first-mentioned  horse,  and  did  also  then  pay  him  the  said 
sum  of  money  in  exchange  for  the  said  horse  so  to  be  delivered  to  the  plain- 
tiff; yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that  the 
said  horse  of  the  defendant  at  the  time  of  the  making  of  his  said  promise  was 
not  soondy  whereby  the  same  became  and  was  of  no  use  or  value  to  the 
plaintiff,  and  thereby  [4*c.  state  special  damage  as  m  Form  1,  ante,  and  cim* 
Mk  as  there  directed. 

7.  Upon  the  implied  Warranty  of  a  Vendor  of  Goods  sold  to  the 
Plaintiff,  that  the  Defendant  had  power  to  sell  them.{f) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  mentioned,  the  defendant  had  in  his  possession  certain 

goodsy  to  wit, ,  and  was  apparently  the  owner  thereof,  and  thereupon, 

on  [4'C*]  ui  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
\roald  buy  of  him  the  said  goods  at  and  for  a  certain  sum  of  money,  to  wit, 

Ji ,  the  defendant  then  promised  the  plaintiff  that  he  the  defendant  then 

had  lawful  right  and  title  to  sell  and  dispose  of  the  said  goods  as  aforesaid ; 
and  the  plaintiff  avers  that  he  did  then  buy  of  the  defendant  the  said  goods 
at  and  for  the  said  sum  of  money,  and  did  then  pay  him  the  said  sum  for 
the  same ;  but  the  defendant  disregarded  his  said  promise  in  this,  to  wit, 
that  he  the  defendant  at  the  time  of  the  said  promise  and  sale  had  not  lawful 
right  or  title,  or  any  right  or  title,  to  sell  or  dispose  of  the  said  goods  or  any  of 
them  as  aforesaid  ;  whereby  and  by  reason  of  the  premises  one  E.  F.,  having 
the  lawful  right  and  title  to  the  said  goods,  aflerwards,  to  wit,  on  the  ■  ■    ■ 

(<)  See  a  fonn,  Fairmaner  v.  Budd,  7  Bing.  (/  )  See  Chit  jun.  Contr. ;  AlUn  v.  Hop' 

574;  5  M.  &  P.  634,  S.  C,  and  Form   1,  kins,  13  M.  &  W.94;  KeebU  v.  Payne,  B  A. 

4MM.    A  wamDty  of  soondneBs  is  not  implied  &  £.  554 ;  Lee  v.  Shore,  1  B.  £  C.  94. 

ipoo  the  ezchtoge  of  hones ;  see  Ldi  Neuville  In  cases  of  actual  fraud.  Case  would  be  the 

T.  Nemn§,  3  Camp;  351 ;  Emanuel  v.  Dan$,  more  appropriate  form  of  action. 
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day  of— — ,  A.  D.  — — ,  demanded  posieBsioD  of  the  tame  from  the  plait 
aod  the  plaintiff  was  accordingly  forced  and  obliged  to  deliver,  and  did  i 
deliver  and  gire  up  the  ume  to  the  said  E.  P.,  and  the  Bsid  goods  i 
became  and  were  and  are  wholly  lost  to  the  plaintiff,  and  he  hath  1 
deprived  of  the  benefits  and  profits  he  would  otherwise  have  derived 
acquired  from  the  same,  {^conclude  aa  directed  in  Form  1,  ante,  SOI.]  To 
plaintiff*!  damage  of  £ ,  and  therefore  he  brings  his  suit,  fte. 


WHARFAGE. 

B]f  a  Wharfinger  for  Lighterage,  Wharfage,  and  warehoutv^  Qo> 
ComflKncnnettf  a*  ante,  46,  Form  ].]  For  the  lighterage,  [lee  Font 
mte,  99,]  wharfage,  and  warehouse  room  of  divers  goods,  wares,  and  n 
ehandiae  by  the  plaintiff  before  that  time  shipped  and  landed  in  and 
certain  lighters  and  other  vessels  of  him  the  plaintiff,  and  deposited 
kept  in  and  upon  a  certain  wharf  and  certain  warehouses  and  preroiset 
the  plaintiff,  for  the  defendant  and  at  his  request ;  and  for  [add  account  Mb 
mid  brtack,  ta  ante,  46,  Form  1. 


WITNESS. 

By  a  Witness  for  his  Expenses. 
Conunencement  at  ante,  46.]     For  work  done  and  expenses  (g)  nccessi 
incurred  by  the  plaintiff  in  travelling  and  attending  as  a  wilneai  for  antt 

e  behalf  of  the  ilefenilaiit  and  ai  his  reqiical,  in  order  t 
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lien,  antet  99,  Fomui  1>  2,  3 ;  a  Servant's  salary  or  wages,  ante,  161 ;  Under- 
takers, &c.  ante,  189. 
Wbere  the  plaintiff  was  to  be  paid  an  entire  sum  on  the  completion  of  the  work, 
and  the  defendant  has  vrxongfuWy  discharged  the  plaintiff  from  completing  work 
agreed  to  be  performed ;  or  where,  although  the  contract  contains  no  particular 
cGmse  as  to  payment,  the  plaintiff  claims,  not  only  the  price  and  value  of  the 
work  and  materials  actually  done  and  provided,  but  also  damages  for  the  loss  of 
the  profits  he  would  have  acquired  had  the  defendant  allowed  him  to  finish  the 
work  agreed  for,  the  declaration  should  be  special ;  see  ante^  tit.  "  Master  and 
Servant,"  p.  161,  note  {d) ;  Hulle  v.  Ueightman,  2  East^  145.  It  is  also  proper 
to  declare  specially  where  the  plaintiff  was  to  be  paid  by  a  bill  of  exchange,  and 
the  bill  would  not,  if  given,  have  been  due  when  the  writ  was  issued;  on/e,  176, 
''  Sale  of  Goods."  And  it  is  often  prudent  to  declare  specially  on  a  written 
agreement  to  perform  work,  &c.  although  the  common  count  would  be  suflBcient. 
A  special  count  on  an  agreement,  with  the  common  count  for  the  same  work, 
would  Dot,  in  reference  to  the  new  Rules,  be  now  allowed.  But  there  may  be  a 
special  count  on  an  agreement,  and  the  common  count  for  extra  work,  (as  to 
which  see  Pepper  v.  Burland,  Peake's  R.  103 ;  Wilmot  v.  Smith,  3  C.  ft  P. 
i63 :  Lovelock  v.  King,  I  M.  &  Rob.  60 ;  Chit  jun.  Contr.) 
Where  there  is  a  special  contract  to  perform  work,  &c.  in  a  particular  manner, 
and  the  plaintiff  has  done  work,  sc.  but  has  departed  from  the  contract  in 
regard  to  the  description  or  quality  of  the  work  or  materials,  he  is  entitled 
to  recover  to  the  extent  of  the  real  value  of  the  work  and  materials  actually 
done  and  provided,  and  the  benefit  whereof  the  plaintiff  has  received,  (not 
the  sum  fixed  by  the  contract,)  but  must  not  declare  in  such  case  spedally 
ttpofi  the  contract ;  see  Chit.  Contr. ;  Allen  v.  Cameron,  1  C.  &  M.  832.  In 
Chapel  V.  Hicks,  2  C.  &  M.  214,  which  was  an  action  on  a  special  contract  for 
worL  done  under  the  contract,  and  for  work,  labour,  and  materials  generaUvi  it 
was  held  that  the  defendant  may  give  in  evidence  that  the  work  has  been  done 
improperlv,  and  not  agreeably  to  the  contract;  and  the  plaintiff  in  that  case 
wiU  onlv  be  entitled  to  recover  the  real  value  of  the  work  done  and  the  materials 
supplied :  and  Lord  Lyndhurst,  C.  B.  said,  *'  If  the  plaintiff  has  not  performed 
the  work  in  the  manner  which  by  the  contract  he  agreed  to  do,  ne  cannot 
recover  on  the  contract,  but  must  recover  on  the  counts  m  his  declaration  for  tha 
work  which  he  has  done.  Suppose,  on  a  contract  to  build  a  house  of  Baltic 
timber,  the  contractor  builds  it  of  timber  of  a  different  description,  upon  what 
Principle  is  he  entitled  to  recover,  except  for  the  work,  labour  and  materials  f 
It  cannot  be  consistent  with  reason,  that  a  party  who  has  not  performed  his 
contract  should  recover  the  full  amount  for  which  he  has  stipulated,  and  that 
the  other  party  should  be  driven  to  a  cross  action  against  him  for  not  perform- 
ing the  work  according  to  the  contract."  And  see  Baillie  v.  KeU,  4  Bing.  N.  C. 
638. 
'q  general,  where  the  contract  is  to  complete  an  article,  no  remuneration  is 
recoverable  for  partial  work  done ;  Sinclair  v.  Boxcles,  9  B.  &  C.  92.  But  a 
shipwright  may  recover  to  the  extent  of  partial  repairs  done  to  a  ship,  though 
he  were  employed  (generally)  to  put  it  in  thorough  repair ;  "Roberts  v.  ffove- 
loch,  3  B.  &  Ad.  404.  In  the  case  of  a  contract  to  make  an  article  with  mate- 
rials the  property  of  or  to  be  provided  by  the  workman,  if  the  specific  article 
ordered  has  not  become  the  property  of  the  person  who  employed  toe  workman, 
by  having  been  appropriatea  to  the  use  of,  or  set  apart  and  accepted  by  the 
employer,  or  treated  oy  both  parties  as  his  property,  the  price  of  work  and 
materials  cannot  be  recovered  upon  the  common  count ;  and  the  declaration 
should  be  specially  framed  for  not  accepting  the  article,  stating  that  the  plaintiff 
was  to  manufacture  it,  and  did  so,  and  was  ready  to  deliver  it,  &c. ;  see  Forms, 
ante,  176  to  179;  and  cases  collected  Chit.  jun.  Contr. ;  Atkinson  v.  Bell,  8  B. 
*  C.  277;  Carruthers  v.  Payne,  5  Bing.  270  ;  Maherley  v.  Sheppard,  10  Bing. 
99;  Elliott  V.  Pybus,  10  Bing.  512;  Alexander  v.  Gardner,  1  Bing.  N.  C.  671. 
A  contract  for  goods  of  the  value  of  £10  or  upwards  must  be  in  writing  and 
signed  by  the  party  charged,  although  the  goods  are  to  be  made,  &c.  at  a  luture 
time ;  9  Geo.  4,  c.  14,  s.  7.  As  to  a  parol  agreement  for  additions,  see  Hood" 
ky  V.  Maclain,  10  Bing.  482. 
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1.  Special  Form  for  Work  done  under  an  Affreematt.  H) 
Comrnencement,  ante,  S.]  For  that  whereas  on  [^c]  by  a  cer 
tfaenmadebetneentfae  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  make 
for  the  defendant  [a  three  horse  power  portable  threahing  machiDei  to  ba 
worked  by  a  four  horse  works,  to  thresh  from  twenty  to  twenty-five  qiuKoi 
of  wheat  in  a  day  ;  to  put  up  the  new  machine  at  Tanholt,  where  an  old  ooe 
then  stood,  in  a  complete  workmanlike  manner,  and  to  take  down,  at  ibe  plna> 
tiff's  own  expense,  the  old  one  then  standing  at  Tanholt,  the  defendant  to  de> 
liver  the  old  machine  at  the  plaintiff's  yard  at  P.,  and  also  to  Eetch  tfae  unr 
one  to  T.,  the  old  one  to  be  taken  by  the  plaintiff  at  £20,  and  tl 
to  pay  to  the  plaintiff  j£30  in  exchange  for  the  new  one,  and  the  new  n 
to  be  put  down  in  a  complete  working  state  in  two  months  from  the  date  of' 
the  agreement ;]  and  thereupon,  on  the  day  and  year  first  mentiooed,  n 
consideration  of  the  said  agreement,  and  that  the  plaintiff,  at  the  defeiKlanA 
request,  had  then  promised  the  defendant  to  perform  the  said  agreement  oi 
his  the  plainlifTs  part,  the  defendant  then  promised  the  plaintiff  to  perfbia 
the  said  agreement  on  bis  the  defendant's  part ;  and  the  plaintiff  aTera,  tlut 
he  aflerwarda  and  within  the  time  mentioned  in  the  agreement,  to  wit,  M 
{t[C.']  made  the  said  three  horse  portable  threshing  machine  for  tfae  defbnd- 
ant,  and  did,  within  such  time  as  aforesaid,  to  wit,  on  [4^.],  put  up  tfae  new 
machine  at  T.  where  the  old  machine  stood  as  aforesaid,  in  a  complete 
workmanlike  manner,  and  then  took  down  the  old  one  at  his  own  expenCi 
and  did  then  take  the  same  at  jC'20,  according  to  the  provisions  of  the  nud 
agreement ;  and  although  the  said  new  machine  was  put  down  in  a  com^eM. 
working  state  within  the  time  in  that  behalf  mentioned,  and  waa  capable  of 
working  from  twenty  to  twenty-five  quarters  of  wheat  in  a  day,  and  of  bein| 
worked  by  a  four  horse  works,  according  to  the  said  agreement,  whcreof,j 
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iemUf']  be  the  defendant  then  promised  the  plaintiff  to  permit  and  suffer  him 
to  perform  and  complete  the  said  work  on  the  terms  aforesaid;  and  the 
plaintiff  in  fact  saith,  that  although  he,  confiding  in  the  said  promise  of  the 
defendant,  did  aAerwards,  to  wit,  on  the  day  and  year  aforesaid,  commence 
and  in  part  perform  the  said  work  upon  the  terms  aforesaid,  and  hath  always 
been  ready  and  willing,  and  still  is  ready  and  willing,  to  perform  and  com- 
plete the  whole  of  the  said  work  upon  the  said  terms,  whereof  the  defendant 
batb  always  had  notice,  yet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would  sufier  or  permit  the  plaintiff  further  to  proceed  with  or 
eoinplete  the  said  work,  but  on  the  contrary  thereof  wholly  refused  so  to 
do ;  and  afterwards,  to  wit,  on  [^c J  wrongfully  and  absolutely  discharged 
and  hindered  and  prevented  the  plaintiff  from  performing  and  completing 
the  residue  of  the  work ;  by  means  whereof  he  the  said  plaintiff  hath  lost 
and  been  deprired  of  divers  great  gains  and  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  from  the  completion  of  the  same  work,  and 
the  price  and  value  of  the  work  by  him  so  done,  and  of  the  work  to  be  by 
him  completed,  are  unpaid  and  unsatisfied.  ^Add  account  stated  and  breach^ 
fmkf  48,  Form  2. 

3.  Against  a  Workman  for  employing  bad  Materials  and 

Workmanship.  (Jk) 

For  that  whereas  heretofore,  to  wit,  on  [jBfC.']  in  consideration  that  the 
pUntiff,  at  the  request  of  the  defendant,  had  employed  the  defendant  as  a 
workman,  to  wit^  a  wheelwright,  to  make  a  certain  cart  for  the  plaintiff  at 

and  for  a  certain  price,  to  wit,  £ ,  to  be  therefore  paid  by  the  plaintiff 

to  die  defendant,  the  defendant  then  promised  the  plaintiff  that  the  said  cart 

sboidd  be  made  of  good  and  proper  materials,  and  in  a  workmanlike  and 

jvoper  manner ;  and  although  the  defendant,  under  colour  of  the  said  em- 

Mojment,  afterwards,  to  wit,  on  [4*c.]  aforesaid,  made  for  and  delivered  to 

^'^  plaintiff  a  certain  cart  as  and  for  a  cart  made  of  good  and  proper  mate- 

'^^li,  and  in  a  workmanlike  and  proper  manner,  and  the  plaintiff  then  paid 

the  defendant  the  said  sum  of  £ for  the  said  cart,  yet  the  defendant 

Lth  disregarded  his  said  promise  in  this,  to  wit,  that  the  said  cart  was  not 

le  of  good  or  proper  materials,  or  in  a  workmanlike  or  proper  manner, 

^^^tmi  the  contrary  thereof  the  said  cart,  at  the  time  of  making  and  delivery 

^^^tareof  to  the  plaintiff  as  aforesaid,  was  made  of  bad,  unsound  and  improper 

^^laterials,  and  in  an  unworkmanlike  and  improper  manner,  whereby  the  said 

^ort  became  and  was  and  is  of  little  or  no  use  or  value  to  the  plaintiff,  and 

«^  hatfa  incurred  great  expenses,  to  wit,  £ ,  in  repairing  the  same,  and 

hath  been  deprived  of  the  use  thereof  for  a  long  time,  to  wit, ,  To  the 

fhintiff's  damage  [SfC. 

(Jk)  There  is  an  implied  wamnty  to  the  effect  stated  ia  this  form ;  see  ante,  200,  obs. 

P 


(   «io   ) 


PLEAS  IN  ASSUMPSIT. 


I.  IN  ABATEMENT. 

Ob8.  See  in  general  as  to  pleas  in  abatement,  when  to  be  pleaded  and  how,  and  tha  pno- 
tice  thereon,  and  as  to  demurrers  thereto,  &c.,  ante,  19,  and  notes,  id.  Evidence^ 
Bousfield  V.  Smithj  12  M.  &  W.  405.  Pleas  of  misnomer  are  abolished,  tee  dale, 
2,  3,  (e)  and  (f).  The  general  rule  is,  that  where  the  contract  is  Joint  (not  joint 
and  several)  all  the  parties  must  be  Joined  as  defendants;  see  1  Saund.  291,  nott 
4 ;  1  Chit.  PL  7th  ed.  52 ;  Piatt  on  Gov.  117.  The  nonjoinder  of  9,  plaintiff  is,  in 
actions  of  debt  and  promises,  a  ground  of  nonsuit  under  the  general  issue,  oat  not 
in  detinue ;  Broadbent  v.  Ledwardy  11  A.  &  E.  209  ;  or  case,  PhiUippn^,  ^^^"It 
gettf  10  M.  &  W.  102.  As  to  pleas  in  abatement  when  the  action  is  on  a  biU, 
BUakley  v.  Joy,  13  M.  &  W.  464 ;  and  see  fonn  in  covenant  in  an  action  against 
the  assignee  of  a  lease,  that  the  estate  vested  in  A.  B.  jointly  with  the  defendant, 
Heap  V.  Limiigstone,  11  M.  &  W.  896;  S.  C.  1  D.  &  L.  334;  see  vmt,  tit 
"  Nonjoinder."  The  nonjoinder  of  a  defendant  is  matter  for  a  plea  in  aoatemaU 
only ;  see  1  Chit.  PI.  7th  ed.  52  ;  1  Saund.  154,  note  1,  291,  b,  f,  g.  By  3  &  4 
Will.  4,  c.  42,  s.  8,  <^  no  plea  in  abatement  for  the  nonjoinder  of  any  person  as 
a  co-defendant  shall  be  allowed  in  any  court  of  conunon  law,  unless  it  shall  be 
stated  in  such  plea  that  such  person  is  resident  within  the  jurisdiction  of  the 
Court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated  with  con* 
venient  certahity  in  an  affidavit  verifying  such  plea."  By  sect  9,  "  to  any  plea 
in  abatement  in  any  court  of  law  of  the  nonjoinder  of  another  person,  the  plain- 
tiff may  reply  that  such  person  has  been  discharged  hy  bankruptcy  and  certificate^ 
or  under  an  act  for  the  relief  of  tn<o/t?en/  debtors."  And  sect.  10  enacts,  *'  that 
in  all  cases  in  which,  after  such  plea  in  abatement,  the  plaintiff  shall,  withoat 
having  proceeded  to  trial  upon  an  issue  thereon,  commence  another  action  against 
the  defendant  or  defendants  in  the  action  in  which  such  plea  in  abatement  shall 
have  been  pleaded,  and  the  person  or  persons  named  in  such  plea  in  abatement 
as  joint  contractors,  if  it  shall  appear  by  the  pleadings  in  such  subsequent  action, 
or  on  the  evidence  at  the  trial  thereof,  that  all  the  original  defendants  are  liable, 
but  that  one  or  more  of  the  persons  named  in  such  plea  in  abatement  or  any 
subsc(]ui'iit  pica  ill  abatciiiont,  ^/;r  not  liable  as  a  contracting  party  or  parties,  the 
plaiiitiji' shall  noverllicliss  be  entitled  to  ju(l«rinent,  or  to  a  verdict  and  judgment, 
as  the  case  may  be,  ni^dinst  the  other  ihteudant  or  defendants  who  shall  appear 
to  he  liable,  aiid  every  di  rendant  who  is  not  so  liable  shall  have  judgment,  and 
shall  be  entitled  to  his  c(jsts  as  a<!:ainst  the  plaintiff,  who  shall  be  allowe<l  the 
same  as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  have  so 
pleaded  in  abatement  the  nonjoinder  of  such  person  ;  provided  that  any  such 
defendant  who  .shtdl  have  so  pleaded  in  abatement  shall  be  at  liberty  on  the  trial  to 
adduce'  evidence  of  the  liability  of  the  defendants  named  by  him  in  sucli  plea  in 
abatement." 


1.  Plea  that  a  person  jointly  liable  with  the  Defendant  is  not  sued 

with  him. 

In  the . 

On  tlie day  of ,  a.  d. ,  (a) 


C.  D.x       The  defendant,  by  E.  F.  Ins  attorney,  \or  *'  in  person"  (ft)]  prays 

ats.    >  judgment  (c)  of  the  said  writ  and  declaration,  (rf)  [^or  **  so  far  as  the 

A.  B.J  same  relate  to  the  first  count**  (c)]  because  he  says  that  the  supposed 


(a)  The  day  the  i)lea  is  dcHvorcd,  (rule,  2] ,  (<i  )  This  is  now  the  proper  form  ;  Davits 
note(c/)j  when  to  he  pleaded,  a)U'\  19,  v.  yV/om/jion,  14  M.  &  \V,  164;  6',  C.  3  Dowl. 
note  (6).  cS:  L.  ■\9, 

(b)  See  ante,  19,  note  (i)-  (<?^  This  plea  may  be  pleaded  to  part  of 

(c)  Sec  ante,  19,  note  (:).  plaintiff's  demand,  and  a  plea  in  bar  to  the 
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promises  (/)  [or*'  promise/'  if  one  only  be  ^td,]  in  the  said  declaration 
mentioned  (^)  were  and  each  of  them  was  made  hy  the  defendant  jointly 
with  one  6.  H.  (h)  who  is  still  living,  and  who  at  the  time  of  the  commence* 
mtot  of  this  suit  was  and  still  is  resident  within  the  jurisdiction  of  this  Court, 
to  wit,  at  ,  in  the  county  of  — ,  [state  the  place  ofrendenee^  see  <tf)ra, 
oha.]  and  not  by  the  defendant  alone ;  and  this  the  defendant  is  ready  to 
▼erify  {  whereforCf  inasmuch  as  the  said  G  H.  is  not  named  in  the  said  writ 
nd  declaration  together  with  the  defendant,  he  the  defendant  prays  judg- 
ment of  the  said  writ  and  declaration,  and  that  the  same  may  be  quashed,  &c. 
[to  be  signed  hy  counsel,  and  add  affidavit  of  truth  as  infra. 


2.  Affidavit  of  truth  of  Plea  in  Abatement,  (i) 


In  the 


Between 


A.B plamtiff, 

AND 

C.  D.  (^)   .     .     .    .    defendant. 

C.  D.  of  Fleet  Street,  in  the  city  of  London,  baker,  the  defendant  in  this 
cause,  (/)  maketh  oath  and  saith,  that  the  plea  (m)  hereunto  annexed  is  true 
in  substance  and  fact,  (n)  [add,  in  the  case  of  an  affidavit  of  the  truth  of  a 
flea  of  non  joinder,  as  required  6^  3  &  4  W.  4,  c,  42,  s,  8,  see  ante,  210,  obs., 

^and  that  the  said  6.  H.  mentioned  in  the  said  plea  resides  at  No. , 

in  —  street,  in  the  parish  of  *— — ,  in  the  county  of ."] 

Sworn,  (o)  [^c]  C.  D. 


'Midisiiiay  be  pleaded  with  it ;  if  that  be  the 

jJfHiaf  facta,  and  defendant  do  not  ao  plead, 

^  plaintiff  will  ancceed ;  Hill  ▼.  White,  8 

^^ll8;  AT.  C.  6  B.N.  C.  26;  and  see  2 

.*^*iia.  Stand.  220.    A  new  aasignment  would, 

^  f  imi,  be  improper ;  ibid. 

Cy)  In  debt  the  form  ia,  "  that  the  said 
anppoaed  causes  of  action  in  the  decla- 
i«D  mentioned  and  each  of  them  accrued 
It,  and  the  said  supposed  debts  were 
ich  of  them  was  contracted  and  became 
'from,  the  defendant  jointly  with  one  G.  H. 
is  alill  Ihring  [jSfe.  at  above^,  and  that 
of  each  suppoaed  causes  of  action  ac- 
againat,  nor  waa  either  of  such  debts 
ded  by,  nor  did  either  of  them  become 
I  ftwn,  the  defendant  alone,  and  this,"  [^c] 
^^  Xg)  Inoorrect  to  add  •*  if  any  such  were 
^^%di ;"  antf,  38,  note  (n). 

(&)  The  plea  muat  give  truly  the  names  of 

^t  tM  putiet  Jiable  and  of  no  others.    If  a 

^tity  name  be  omitted,  the  plea  will  not  be 

^tottprtcd ;  Gvdum  ▼•  Good,  6  Taunt.  587  ; 

C^'M  T.  Brook,  I  Car.  k  K.  571 ;  S.  C.  14 

K&  W.  11. 

(i)  TIm  plea  ia  a  iimilily,and  plaintiff  may 
<iga  jadgaieiit  nnlen  tbm  be  tnia  affidavit ; 
4  &  6  Ann.  c  16,  a.  11 ;  2  Chit.  Arch.  Index, 


in  voc.    Exception  in  case  of  matter  of  record, 
id.;  1  Chit  PI.  7th  ed. 

(Jk)  Be  accurate  as  to  the  title  of  the  cause. 
An  affidavit  intituled  "  £•  P.  and  Mary  Ann 
his  wife,  defendants,"  the  declaration  beinr 
"  £•  P.  and  Ann  Mary  his  wife,  defendants,^ 
held  bad ;  Poole  v.  Pembrey,  I  Dowl.  693 ; 
and  see  Fletcher  v.  Leehmere,  2  D.  N.  S. 
848;  5.C.  5  M.&G.  267. 

(I)  The  affidavit  must  give  the  deponent's 
adaition,  though  he  be  the  defendant  and  so 
described  ;  Lawson's  case,  1  C.  &  M.  481  ; 
PooU  V.  Pembrey y  1  Dowl.  P.  C.  693.  And 
his  residence ;  Wheatley  v.  Golnev,  9  Dowl. 
1019.  The  affidavit  may  be  by  a  third  person  ; 
2  Chit.  Arch.  8th  ed.  Index,  in  voe. 

(m)  "  Affidavit"  instead  of  word  "  plea" 
here  would  be  bad ;  Garratt  v.  Hooper,  1 
Dowl.  28. 

(n)  This  form  should  be  adhered  to  ;  affi- 
davit that  *'  the  plea  is  troe"  insufficient ; 
Onslow  v.  Booth,  Stra.  705. 

(o)  If  the  affidavit  is  sworn  before  the  de- 
claration is  delivered,  the  plaintiff  may  treat 
the  plea  as  a  nullity  ;  Bower  v.  Kemp,  1 
Dowl.  281 ;  1  C.  &  J.  287,  S.  C. ;  Johnton 
V.  Popplewell,  2  C.  5c  J.  545.  Bnt  an  affi- 
davit sworn  in  Liverpool  on  the  day  the  de- 
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3.  Replication  that  the  Defendant  i$  $olely  liabU.{p) 

In  the . 

On[ 
A.  B.  ^  The  plaintiff  says  that  his  said  writ  and  declaration  ought 
V.  >  to  be  qna*hed,  because  he  saith  that  the  said  several  pronuM 
CD.  }  not,  nor  was  either  of  them,  made  by  the  defendant  jointly  n 
■aid  G.H.  (r)  in  manner  and  form  as  the  defendant  hath  in  his  tai 
alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  count 


4.  RepUeation  thai  the  party  Tiot  sued  is  resident  out  of  tl 
Jurisdiction  of  the  Court,  (a) 
Tfaeplaindffsays  that  his  said  irrit  and  declaration  ought  not  to  be  qt 
because  he  sailh  that  the  said  P.  H.  was  not  at  the  time  of  the  conn 
raent  of  this  suit  resident  within  the  jurisdiction  of  the  said  Court  of  [" 
or  "  C.  P."  or  "  Exch.  of  Pleas,"  at  the  case  may  6e,]  in  manner  and  I 
the  defendant  hath  in  his  said  plea  alleged ;  and  this  the  plaintiff  pra; 
be  inquired  of  by  the  country,  &c. 


d.  Replication  to  a  Plea  of  Nonjoinder,  that  the  other  Contra 
a  certificated  Bankrupt  or  discharged  Insolvent,  {t) 
The  plaintiff  saith  that  his  said  writ  and  declaration  ought  not  to  be  qi 
because  he  saitb  [_^c.  thoning  the  bankruptcy  and  certificate,  or  discharge 


PLEAS  IN  ASSUMPSIT :— ABATEMENT. 


213 


6.  Pka  of  the  Nonjoinder  of  a  Co-Executor  ds  a  Defendant,  (u) 

The  defendant,  by his  attorney,  prays  judgment  of  the  said  writ  and 

declaration,  because  he  says  that  the  said  J,  L.  made  his  last  will  and  testa- 
ment in  writing,  and  thereby  made,  constituted  and  appointed  the  defendant 
and  one  T.  L.  executors  of  his  said  last  will  and  testament,  and  afterwards, 
to  wit,  on  [4'C.]  died,  after  whose  death  and  before  the  commencement  of 
this  suit,  to  wit,  on  [^r.]  the  said  T.  L.,  together  with  the  defendant,  as 
executors  of  the  said  last  will  and  testament  of  the  said  J.  L.,  duly  proved 
the  last  will  and  testament  of  the  said  J.  L.,  and  then  took  upon  themselves 
the  burthen  of  the  administration  thereof,  and  administered  divers  goods 
and  chattels  which  were  of  the  said  J.  L.  at  the  time  of  his  death,  which 
said  T.  L.  is  still  living  and  resident  within  the  jurisdiction  of  the  said 
Courts  to  wit  [^c] ;  and  this  the  defendant  is  ready  to  verify ;  wherefore* 
inasmuch  as  the  said  T.  L.  is  not  named  in  the  said  writ  and  declaration 
together  with  the  defendant  as  executor  as  aforesaid,  he  the  defendant  prays 
judgment  of  the  said  writ  and  declaration,  and  that  the  same  may  be  quashed. 
[&fii&^,  add  proferty  ante,  15.  Obtain  counsel's  signature,  and  add  affidavit 
of  the  truth  of  the  plea,  as  ante.  Form  2. 


In  the 


7.  PUa  of  the  Coverture  of  Plaintiff,  {x) 


On  [^.] 
The  defendant,  by  E.  F.  his  attorney  [or  "  in  person"]  prays 
judgment  of  the  said  writ  and  declaration,  because  he  says  that 
the  plaintiff,  at  the  time  of  the  commencement  of  this  suit^  was 
and  yet  is  married  to  one  G.  H.,  who  is  still  living ;  and  this  the 
defendant  is  ready  to  verify  ;  wherefore,  because  the  said  6.  H. 
ii  not  named  in  the  said  writ  and  declaration,  the  defendant  prays  judgment 
of  the  said  writ  and  declaration,  and  that  the  same  may  be  quashed,  &c* 
[CoimseVs  signature  and  affidavit  of  truth,  as  ante,  Form  2. 


(«)  See  3  WilKami  on  Ezecuton,  1189 ; 
1  cut.  PL  7tli  ed.  Date,  intituliDg,  &c.  as 
iiForml. 

(s)  The  plaintiff's  coverture  after  the  con« 
tncl  was  made»  and  at  any  time  before  final 
jndaMnt,  ean  only  be  pleaded  in  abatement : 
3  T.  R.  627  ;  5  Dowl.  47  ;  Walkgr  v.  Goi^ 

;,  II  M.  &  W.  78  ;  5.  C.2D.N.  S.777  ; 
eoYCitiire  at  the  time  of  the  contract  may 
bi jplMded  in  bar;  2  Stark.  Ev.  2d  ed.; 
1  Cb.  PL  7th  od.;  JAilntty.  MUnu,  3  T.  R. 
tS7 ;  mnu,  131,  note  (/).   If  a  husband  soo 


alone  when  his  wife  ought  to  be  joined,  the  ob* 
jection  should  be  taken  by  plea  in  abatement; 
Wallu  V.  UarrUm,  5  M.  &  W.  142.  If  a 
wife  sue  alone  on  a  d§ed  made  to  her  when 
sole,  the  plea  must  be  in  abatement ;  though 
this  may  be  pleaded  in  bar,  if  the  plea  go  on 
to  show  that  the  husband  has  by  some  ope- 
rative act  vested  the  interest  in  himself;  Ben' 
dix  V.  Waheman,  12  M.  &  W.  97 ;  S.  C. 
1  D.&  L.  450 ;  see  pait,  '*  Coverture."  As 
to  outlawiy  of  plaint^,  see  Somers  v.  HoU,  8 
Dowl.  506. 
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a.  Plea  of  the  Covertm-e  of  Defendant,  (y) 


In  the - 

On  I 

C.  F.    \      The  defendant,  C.  F.,  sued  by  the  name  of  C.  D.  in  ; 

Mued  by      [-^^^^  jy_  ^^j^  ^^^-j  p^^^^  judgment  of  the  laid  writ  and  d 

'  tion,  becBUM!  she  saya  that  at  the  time  of  the  comtnenoei 

thii  suit  ^e  waa  and  atill  is  married  tn  one  E.  F.,  who 

living ;  and  thia  the  defendant  ia  ready  to  verify ;  iriw 

t  the  said  B.  F.  ii  not  named  in  the  uid  writ  and  declaratii 

defendant  praya  judgment  of  the  said  writ  and  declaration,  and  that  tl 

may  be  quaahed.   [  Coumeri  tignature  and  t^idaeit  of  tnUk,  a*  mic,  F 


A.B. 


9.  Meplication,  that  Defendant  is  not  married,  (z) 


In  the  - 


On[ 
The  plaintiff  aays  that  his  said  writ  and  declaration  ongfat 
e  quashed,  because  he  says  that  she  the  defendant  was  not 
I  she  married  to  the  saidG.H.in  the  said  plea  mentioned,  in  I 
and  form  as  the  defendant  hath  in  her  plea  alleged ;  and  (hia  the  [ 
prays  may  be  inquired  of  by  the  country,  &c. 


A.  B.  ^  Tl 
aU.  >  be  q 
C.  D,  3  she  1 


10,  Plea,  amther  Action  pending  for  the  time  Demand,  (a 


On[ 

The  defendant,  by his  attorney,  [or  "  in  person,"] 

judgment  of  the  said  writ  and  declaration,  because  he  sa< 
1   before  tlie  conimencemenl  of  iliis  suit,  lo  wit,  on  [jr.  dale  (, 


PLEAS  IN  ASSUMPSIT :— ABATEMENT. 


215 


of  our  lady  the  queen  before  the  queen  herself  [or  in  C,  P.  "  of  our  lady 
the  queen  of  her  Bench  at  Westminster,"  or  in  Exchequer y  "  of  our  lady  the 
queen  of  her  Exchequer  at  Westminster/']  against  the  defendant  (a)  in  an 
action  [on  promises^  or  as  the  case  may  &e,]  whereby  our  lady  the  queen 
cmninanded  [set  out  summons']  and  impleaded  the  defendant  thereon  upon  and 
for  the  not  performing  of  the  very  same  identical  promises  in  the  said  decla- 
ratioQ  in  this  suit  above  mentioned  [as  by  the  record  (6)  and  proceedings 
thereof  remaining  in  the  said  last  mentioned  Court  appears],  and  the  defend- 
ant further  saith,  that  the  parties  in  this  and  the  said  former  suit  are  the 
same  parties,  and  that  the  said  former  suit  is  still  depending  in  the  said  [last 
mentioned]  Court ;  and  this  the  defendant  is  ready  to  verify ;  (c)  wherefore 
he  prays  judgment  of  the  said  writ  and  declaration  in  this  suit,  and  that  the 
same  may  be  quashed,  &c.  [Counsels s  signature  and  affidavit  of  truth  as 
tmUt  Form  2. 


11.  Plea  by  an  Attorney  ;  privilege  of  being  sued  in  another  Court,  (d) 

lathe . 

On  [4^.] 

C.  D.  1       The  defendant,  by his  attorney,  (e)  says,  that  before  and  at 

ats.     >  the  time  of  the  commencement  of  this  suit,  he  the  defendant  was 

A.  B.  J  and  thence  hitherto  hath  been  and  still  is  one  of  the  attorneys  of  the 

Court  of  Q.  B.  [or  "C.  P."  or  "  Exchequer  of  Pleas"]  at  Westminster,  and 

during  all  the  time  aforesaid  hath  prosecuted  and  defended  and  still  doth 

prosecute  and  defend  divers  suits  and  pleas  in  the  said  last  mentioned  Court 

fiir  divers  subjects  of  our  lady  the  queen  as  their  attorney,  and  the  defendant 

fiirtber  saith,  that  he  and  all  other  the  attorneys  of  the  said  last  mentioned 

Court  ought,  by  an  ancient  and  laudable  custom  of  such  Court,  from  time 

iiDmemorial  used  and  approved  of  according  to  the  laws  and  customs  of  this 

vealm  and  the  liberties  and  privileges  of  the  last  mentioned  Court,  to  be  free 

«nd  exempt  from  being  compelled  against  their  will,  and  have  not  at  any 

time  been  used  or  accustomed  to  be  compelled  to  answer  any  plea  or  plaint 

ki  any  action  personal,  pleas  of  freehold  felony  and  appeals  only  excepted, 

before  any  justice  or  minister  of  our  lady  the  queen,  or  any  judge  whatso- 


(a\  S^wtbU,  the  pleading  of  another  action 
hr  toe  tame  demand  against  a  person  jointly 
liiUe  with  the  defendant,  might  also  be 
pleaded  in  ioapensioa  of  the  present  suit. 

(1)  Tbit  averment,  if  traversed,  is  satisfied 
by  prodttdDg  a  record  of  a  writ  only ;  but  if  it 
ns  not  been  served,  the  Court  will  not  allow 
it  te  be  made  available  to  support  this  plea ; 
Kirbu  ▼.  Siegers,  2  Dowl.  659,  813. 

(c)  Sumble,  should  not  verify  "  by  the  re- 
oofd;"  ate  cute,  22,  note  (g). 

(d)  Fonn,  &c.  IawU  v.  Kerr,  2  M.  &  VV. 
22o;  tee  attte,  1%  13,  observations  on  Form 
10;  Dtmids^n  v.  CAttmaii,  cited  poU,  216,  note 
(k)i  Chit.  Arch.    This  is  itiU  a  good  plea. 


notwithstanding  1  Vict.  c.  56,  s.  4,  provides 
that  an  attorney  admitted  in  one  Court  may 
practise  in  the  others.  If  the  attorney  has 
waived  his  privilege,  that  should  be  replied ; 
Prior  V,  Smith,  6  Dowl.  299.  An  attorney 
sued  jointly  with  an  unprivileged  person  loses 
his  privilege  of  being  sued  in  his  own  Court ; 
Rastrick  v.  Becku'uh,  2  D.  &  L.  624 ;  and  an 
attorney  of  two  Courts  may  be  sued  in  either, 
Waljord  V.  Fleetwood,  14  M.  &  W.  449  j 
S.  C.  3  D.  &  L.  65. 

{e)  This  may  be  pleaded  by  attorney. 
Hunter  v.  Nec/c,  3  M.  &  G.  181 ;  and  ought 
not  to  be  pleaded  in  person,  Groom  v.  Wortham, 
2Dowl.N.S.657. 
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ever  in  any  Court  whatsoever,  except  before  the  justicee  of  tbe  ni 
of  oar  My  the  queen  of  [^c]  at  Westminster  aibresaid ;  and  the  it 
further  saith,  that  be  u  not  nor  ever  waa  an  attorney,  ofiker  or  mil 
the  said  Court  here ;  (/)  and  this  tbe  defendant  is  ready  to  verify ;  (e) 
fore  he  prays  judgment  if  the  said  Court  bere  will  or  ongbt  to  talu 
zaace(^)  of  the  said  plea.  [ObloM  cotaueti  tignattire,  tmd  aU  ^ 
tnuk  o/plea  (A)  as  anle,  Form  2. 


11.  PLEAS  IN  BAR. 

Ohservations  on  the  Plea  of  No»  Assumptit. 

By  the  New  Rules  it  is  provided  thai 

"  Id  all  Bctioni  of  amanptil  (except  on  bitli  of  exchange  and  prominofy  d 
pka  ofnon  auumptit  shaU  operate  only  as  a  deoial  mjbct  of  the  aprett  an 
promue  aUeged,  or  of  the  nalten  of  fact  fiom  which  tin  amtract  or  ptvmU 
may  be  impued  by  iaw." 


a  action  of  indebitatia  tammptit  tor  gqodx  uU  and  delitend,  the  pic 
'"  '     '  '    f  the  sale  aud  deliveiy  in  point  of  Glct.     In 

moDey  and  the  existence  of  thoae  &cts  which  make  nich  receipt  by  the  den 
receipt  to  the  use  of  the  plaintiff." 

"  In  every  species  otaaamptit  all  aatten  in  confetaom  aitd  aandanct,  inetni 


aaumptil  will  operate  as  a  denial  erf'  the  sale  and  delivei;  in  point 

action  for  money  had  and  received,  it  will  operate  as  a  denial  both  of  tbe  n 


r  voidable  ia  pomi  of  law,  on  the  ground  otjhaid  or  othemae,  shall  be 
pUaded." 

Theobjectsof  thus  restricting  the  operation  of  the  general  issue  wen 
fold ;  Ist.  By  separating  questions  of  law  from  questions  oifaet,  to 
as  much  as  possible  the  former  being  submitted  to  a  jury,  per  Lord  A 
C.  B.,  in  GulMht^  v.  Mathewi,  1  M.  &  W.  503 ;  Sndly,  to  pievoit 
being  taken  by  surprise  at  the  trial,  an  object  whicb  is  gained  by  con 
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adendoD."    What  amounts  to  a  defence  of  illegal  consideration  is  a  question 
■Bcb  oore  fit  to  be  decided  by  the  Court  on  demurrer  than  to  be  submitted 
toajsiy;  see  instance,  Hehhlewhite  v.  AI* Marine,  5  M.  &  W.  462. 

Hie  second  and  third  objects  are  gained  by  requiring  matters  in  confession 
aod  avoidance,  as  well  as  those  in  discharge,  to  be  pleaded ;  the  examples 
diis  head,  given  in  the  Rules  themselves,  arc 


"  Iniiiicy,  coverture,  release,  payment,  ]>erformance,  illegali^  of  conBideration  either 
hf  ttatato  or  common  law,  tewm?,  indoraing,  accepting,  &c.  bills  or  notes  by  way  of 
KooouDodation,  tetroiS,  mutual  credit,  unaeawortliiness,  misrepresentation,  concealment 
aad  denatian." 

See  those  various  titles  post 

Ai  the  operation  of  non  assumpsit  is  less  extensive  when  applied  to  a 
i|Kdal  than  it  is  to  an  indebitatus  count,  it  will  be  proper  to  advert  concisely 
to  tbe  difference  between  those  counts. 

A  tpedal  count  in  assumpsit  usually  contains, 

Pint  An  inducement  or  statement  of  prefatory  matter,  tending  to  explain, 
iri  wmetimea  forming  the  foundation  for,  the  contract ;  as  in  an  action 
•  a  guarantee  for  the  debt  of  another^  that  the  latter  was  indebted,  &c, ; 
rnmOe,  128,  Forms  11,  12. 

Secondly.  The  statement  of  the  contract,  that  is,  of  the  consideration  and 
fc  defendant's  promise  thereon,  (as  that  in  consideration  plaintiff  would  for* 
fan*  to  sue  E.  F.  defendant  promised  to  be  answerable,  &c.) 

Iliirdly.  The  aUegation  of  the  plaintiff^ s  performance  of  a  condition  prece^- 
fal^  (as  that  he  did  forbear,  &c.)  or  of  his  readiness,  &c.  to  perform  his 
|vtof  the  bargain  in  case  of  a  concurrent  consideration,  &c. 

Foorthly.  The  statement  of  the  defendant's  breach  of  promise. 

Kttdy.  The  consequent  damage,  if  special,  to  the  plaintiff. 

The  common  indebitatus  count  never  contains  more  than  three  allegations* 

First  That  the  defendant  "  was  indebted"  in  a  certain  sum  upon  a  spe- 
tiied  account  briefly  described — showing  a  past  or  executed  consideration. 

Secondly.  That  defendant,  in  consideration  thereof,  promised  payment  on 
nfttd;  and, 

Thirdly.  The  breach — that  defendant  did  not  pay. 

Sfoial  CcuntJ] — ^The  inducement^  when  existing  antecedently  to  and  inde*- 
yrienily  of  an  express  contract,  is  not  put  in  issue  by  non  assumpsit. 

Thus  in  SkUcock  v.  Passman,  7  C.  &  P.  289^  where  the  declaration  stated 
in  die  plaintiff  was  a  prisoner  in  execution  for  less  than  £20,  and  in  con- 
that  plaintiff  would  employ  defendant  (an  attorney)  to  obtain  his 
under  the  statute,  the  defendant  promised  to  use  due  diligence  to 
to  so,  Alderton,  B.,  held  that  the  prefatory  allegations  were  not  in  issue. 

la  Pegg  V.  Siead,  9  C.  &  P.  636,  the  declaration  alleged  that  in  consider- 
itei  Aat  the  plaintiff  had  delivered  best  lead  to  the  defendant,  the  de- 

WHt  promiaed  to  deliver  prussiate  of  potass  to  the  plaintiff,  and  breach 

tkci  ha  did  not  do  so ;  Lord  Abinger  held  that  under  non  assumpsit  the 


218  FLEAS  IN  ASSUMPSIT  :—NON  ASSUMPSIT. 

delivery  of  best  lead  wu  admitted,  and  that  the  defendant  could  not 
evidence  to  shovr  that  inferioi  lead  had  been  really  delivered,  {k) 

In  Da  Pinna  v.  Polhill,  8  C.  &  P.  78,  nhere  the  declaratioa  atat 
the  pUiDtiff  bad  composed  an  opera,  and  that  in  coDsideration  that  thi 
tiff  would  sell  fail  copyright  in  it,  the  defendant  undertook  to  buy  it  t 
that  be  refused  so  to  do,  and  plea  of  the  general  issue ;  Tiodal,  C. 
that  under  this  plea  the  defendant  could  not  show  that  the  plaintiff 
aell  by  deed  (if  that  were  neceuary),  oi  that  he  did  not  compoN  tbi 
or  that  he  had  not  the  right  of  selling  it. 

In  the  case  of  a  guarantee  of  an  existing  debt  in  consideration  of  i 
ancei  where  there  is  an  inducement  that  the  third  party  was  indebt 
latter  iact  would  be  admitted  under  non  assumpsit ;  see  plea  den 
post,  "  Guarantee." 

Z.  The  contract ;  that  is,  tlie  consideration  as  alleged  in  the  decl 
and  the  promise  made  in  consequence,  are  both  denied  by  non  asiump 

It  may  therefore  be  shown  under  that  plea,  to  an  action  on  a  gui 
that  the  wriung  produced  in  evidence  to  prove  tt  does  not  support  tl 
consideration  as  that  set  out  in  the  declaration ;  Raikes  v.  Todd,  8  A 
SSi  i  "  If  you  disprove  the  considerabon  laid,  you  of  course  dispn 
contract ;"  per  Lord  Denman,  ibid.  ;  and  see  fieocA  v.  Wlute,  12  Ai 
670.  In  i^ouen^er  V.  Brookes,  1  Scott,  560;  S.  C.  7  C.  &P.  110; 
C.  £87  ;  Tindal  C.  J.  refused  to  aUow  the  defendant  under  noa  assm 
show  that  by  another  contract  between  the  same  parties,  prior  to 
declared  on,  the  plaintiff  was  bound  to  do  the  very  same  act  which  tb 
ration  alleged  be  had  agreed  to  do  as  the  consideration  of  the  defe 
promise,  and  thus  to  show  that  the  latter  promise  was  nudutn  pactu 
notwithstanding  the  observation  of  Parke  fi.  in  Bermion  v.  Daviton,  ! 


PLEAS  IN  ASSUMPSIT :— NON  ASSUMPSIT.  219 

defendant  but  not  of  the  mterent,  of  the  commeQcement  of  the  risk,  of  the  lois,  or  of 
die  alleged  comptiance  with  warrantieB. 

In  notions  againtt  carriart  and  other  bailees  for  not  delivering  or  not  keeping  gooda 
fli&  at  not  returning  them  on  request,  and  in  actions  against  agents  for  not  accounting^ 
tlie  plea  will  operate  as  a  denial  of  any  express  contract  to  tne  effect  allied  in  the 
dsekratioOy  and  of  such  bailment  or  employment  as  would  raise  a  promise  in  law  to  the 
dfeet  aU^;ed,  bat  not  of  the  breach." 

If  a  consideration  whicli  existed  in  all  its  integrity^  as  stated  in  the  deela* 

mtion  at  the  time  of  the  promise,  afterwards  fails,  either  wholly  or  in  part 

(wbeie  the  promise  is  entire),  it  would  seem  to  be  proper  to  plead  such  a 

defence  in  confession  and  avoidance.    See  Chanter  v«  Lees^  4r  M,  &  W,  295  ; 

S.  C.6M.&  W.  698  ;  Head  v.  BaUrey,  6  A.  &  £.  459 ;  FrankUn  v.  Miller, 

4  A.  &  E.  599 ;  Skeate  v.  Beale^  II  A,  &  £.  983 ;  unless  where  there  is  an 

averment  in  the  declaration  that  the  plaintifif  performed  the  consideration^  in 

which  case  a  traverse  of  that  averment  would  let  in  evidence  that  he  only 

pariiatty  performed  it.    See  Atkinson  v.  Raleigh,  15  Law  J,  Exch.  59 ;  wUe^ 

p.  112,  note(<).    Matter  of  cross  action  must  however  be  distinguished  from 

fiulure  of  consideration.     See  Fra$icis  v.  Baker,  10  A.  8r  E.  642. 

Misdescription  of  contract.^ — The  contract  as  stated  is  denied  by  non- 
assumpsit,  and  therefore  a  plea  is  bad^  as  amounting  to  the  general  issue, 
which  sets  up  any  defence  grounded  on  the  fact  that  the  real  contract  between 
the  parties  varies  from  that  set  out.    Thus  if  the  plainti£P  misdescribes  the 
terms,  or  mistakes  the  meaning  of  the  contract  on  which  he  sues,  non 
assumpsit  is  the  only  proper  plea  to  let  in  the  objection  ;  as  where  the  deda- 
radon  complained  of  the  breach  of  an  absolute  agreement  on  the  part  of  the 
defendant  to  buy  a  house  and  pay  for  the  fixtures,  and  the  plea  stated  that 
the  contract  really  was  that  the  plaintiff  was  to  execute  an  assignment  of 
the  lease,  and  put  the  defendant  in  possession  on  his  paying  for  the  fixtures, 
which  the  plaintifi*  was  not  ready  or  willing  to  do,  the  Court  held  that  this 
|ilea  was  bad ;  Nash  v.  Breeze,  11  M.  &  W.  352  ;  S.C.2  Dowl.  N.  S.  1015. 
The  case  of  Kemble  v.  Mills,  1  M.  &  G.  757,  further  illustrates  this  prin- 
ciple }  in  that  case  a  condition,  which,  according  to  the  true  construction  of 
the  agreement  between  the  parties,  was  a  condition  precedent,  was  described 
as  a  concurrent  condition,  and  the  Court  held  that  this  might  be  objected  under 
non-assumpsit. 

Term  qfcontraoi  omtled,'] — So  where  the  whole  of  the  contract  is  not  stated, 
either  in  the  case  of  a  special  or  of  an  indebitatus  count,  that  may  be 
objected  on  non-assumpsit.  (/)  A  plea  is  therefore  bad,  which  attempts  to 
ad((j  a  term  to  the  contract  set  out,  and  then  denies  that  the  conditions  imposed 
by  that  term  have  been  fulfilled ;  Smith  v.  Dixon,  7  A.  &  E.  8.  Thus  where 
the  action  was  for  not  paying  for  goods  by  giving  bills  with  security,  a 
plea  was  held  bad  which  stated  a  custom  of  trade  that  such  security  was 


(0  Bel  plaiatiff  B^  not  let  out  sdpuUtioM  not  connected  with  tboie  on  wkioh  he  suet ; 
CMU  V.  MffirsU,  1  M.  &  C.  841. 
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only  given  when  it  was  demanded  before  the  goods  were  delivered ; 
Whiitaker  v.  Mason^  2  B.  N.  C.  359.  And  so  was  a  plea  to  an  action  against 
a  carrier  for  losing  goods,  that  when  the  defendant  received  them,  it  was 
agreed  that  the  plainti£P  should  accompany  and  watch  the  goods ;  Brind  v. 
Dale,  2  M.  &  W.  775;  and  see  per  Littledale,  J.,  mUiattts  v.  Byrne,  7  A.  & 
E.  183.  There  are  however  some  recent  cases  in  which  new  terms  or  con- 
ditions have  been  added  by  plea ;  see  Pettitt  v.  Mitchell,  4  M.  &  G.  SS6» 
The  objection  was  not  however  taken  on  special  demurrer.  In  an  action  on 
a  policy  of  insurancci  the  defendant  might  show  under  the  general  issue  that 
by  a  contemporaneous  memorandum  it  was  agreed  that  the  policy  should 
include  only  capture  in  case  of  war,  and  that  the  capture  complained  of  was 
not  of  that  description  ;  Heath  v.  Durrani,  12  M.  &  W.  4d8.  The  same 
principles  apply  to  an  indebitatus  count,  the  defendant  cannot  set  up  in  a 
special  plea  a  contract  varying  from  that  stated  in  the  declaration,  vis.  that 
being  indebted  on  a  certain  specified  account,  the  defendant  was  to  pay  the 
amount  thereof  on  request,  i.  e.  immediately. 

The  instances  of  pleas  which  have  been  held  faulty  for  not  confessing  a 
debt  on  the  specified  account,  will  be  found  under  the  separate  heads  of 
defences  which  may  be  given  in  evidence  under  the  general  issue.  See 
Money  paid  ;  Money  had,  SfC. ;  Money  lent ;  Goods  ;  Work  ;  Landlord  and 
Tenant,  ^c. 

Debt  payable  on  request.'] — An  instance  of  a  plea  bad  for  not  confessing  a 
contract  to  pay  immediately,  is  that  of  one  stating  that  the  goods,  &c.,  were 
sold  on  a  credit  which  had  not  expired  when  the  action  was  commenced, 
such  defence  therefore  is  properly  admissible  under  non-assumpsit;  seel 
C.  M.  &  R.  741  ;  1  M.  &  W.  336  ;  5  A.  &  E.  159  ;  Broomjield  v.  Smith, 
1  M.  &  W.  542.  In  Maude  v.  Nesham,  3  M.  &  W.  502,  the  defendant 
pleaded  to  an  indebitatus  count  for  money  paid  for  the  use  of  the  defendant, 
that  the  money  was  paid  under  an  agreement  that  in  consideration  that 
defendant  would  indorse  a  bill  to  the  plaintiff,  the  plaintiff  would  pay  for  him 
such  money  as  lie  should  require ;  this  plea  was  held  bad,  because  as  the 
plaintiff  was  not  to  advance  the  money  until  after  the  bill  had  been  indorsed, 
there  was  no  confession  of  a  contract  to  pay  on  retpiest.  So  to  an  action  for 
money  had  and  received,  a  plea  was  held  bad  which  stated  that  the  defendant 
was  to  have  a  lien  on  the  money  when  received ;  Williams  v^  Vines,  14  Law 
J.  Q.  B.  S26.  Upon  the  same  principle  a  plea  is  bad  which  states  that 
instead  of  the  defendant  being  bound  to  pay  on  request,  he  was  not  to  pay 
until  a  condition  which  was  part  of  the  contract  was  fulfilled,  and  which  had 
not  been  fulfilled,  e.  g.  in  the  case  of  goods  sold,  that  the  goods  should  turn 
out  well ;  Groundsell  v.  Lamb,  1  M.  &  W.  ^52  ;  or  that  they  should  be 
shipped  within  the  current  month  and  landed  in  London,  Alexander  v, 
Gardner,  1  B.  N,  C.  671  ;  or  in  the  case  of  work,  that  the  plaintiff  was  not 
to  be  paid  until  the  work  was  completed,  and  a  surveyor  had  certified  that 
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Act,  Bradky  ▼•  Milner^  1  B.  N.  C.  644 ;  or  that  the  work  was  put  an  end 
to  by  mutual  agreement,  and  that  when  such  was  the  case,  by  a  custom  of 
trade  the  party  was  only  to  be  paid  half  his  claim,  Broad  v.  M^Aylmer^  1 
Har.  &  Wol.  5d£ ;  and  see  Smith  v.  Dixon^  7  A.  &  E.  4 ;  or  that  the  work 
was  done  in  endeavouring  to  prevent  a  chimney  from  smoking,  and  that  the 
plaintiff  was  not  to  be  paid  unless  he  succeeded,  Haynelden  v.  Staffs  5  A.  & 
E.  155.  It  may  also  be  observed  that  the  above  pleas  would  have  been  bad 
on  the  additional  ground  that  they  did  not  confess  that  any  debt  was  ever 
due  from  the  defendant  to  the  plaintiff. 

Inconsistent  contract^] — Under  the  head  of  variance  may  be  classed  those 
pleas  which  have  been  held  bad,  for  setting  up  a  new  contract  inconsistent 
with  the  contract  declared  on.  In  Morgan  v.  Pebrer,  S  B.  N.  C*  457,  where 
the  defendant  pleaded  to  a  count  for  money  paid,  that  it  was  paid  by  the 
plaintiff  (a  stockbroker)  for  the  defendant  on  stockjobbing  differences ;  and 
that  the  original  agreement  between  the  parties  was,  that  the  defendant 
should  deposit  bonds  with  the  plaintiff  to  cover  such  differences,  which  the 
[daintiff  might  sell  to  repay  himself  afVer  notice  to  the  defendant,  with  an 
averment  that  the  plaintiff  had  done  so  without  such  notice,  Tindal,  C.  J., 
observed,  "  what  is  the  plea  in  effect  but  saying,  you  ought  not  to  have  de- 
clared in  an  indebitatus  contract,  because  you  have  entered  into  another  con- 
tract inconsistent  with  it  ?  In  other  words,  as  to  the  contract  declared  on, 
defendant  says  non  assumpsit,** 

In  Oarey  v.  Pyke,  10  A.  &  E.  512,  the  plaintiff  declared  in  the  common 
form  for  work  and  materials ;  the  work  was  really  done  under  a  written 
agreement,  by  which  the  plaintiff  was  to  be  paid  out  of  commission  due  to 
the  defendant,  which  would  pass  through  plaintiff's  hands,  and  a  settlement 
of  accounts  was  to  take  place  every  six  months ;  these  facts  the  defendant 
was  aUowed  to  show  under  non  assumpsit,  and  as  the  plaintiff  proved  no 
luch  settlement  of  accounts,  it  was  held  that  the  defendant  was  entitled  to  a 
nonsuit. 

5.  Con£tian precedent^  nonperformance  o/l]— -This  would  seem  not  to  be 
denied  under  non  assumpsit,  whenever  the  consideration  for  the  promise  is 
executory.  In  GUwm  v.  Harris^  8  C.  &  P.  378,  where  the  plaintiff  declared 
that  in  consideration  that  the  plaintiff  ivouM  assign  certain  shares,  so  that  the 
agreement  might  be  produced  in  Chancery,  and  would  accept  £70,  plaintiff 
promised,  &c.  and  averments  accordingly.  Lord  Ahmger^  C.  B.,  held,  that 
under  non  assumpsit  the  defendant  could  not  insist  that  any  part  of  the  con- 
sideration was  unperformed.  The  plea  in  such  case  should  be  a  traverse  of 
the  performance  of  the  condition  precedent,  concluding  to  the  country,  ante^ 
p.  219. 

But  where  the  consideration  is  executed^  as  is  always  the  case  in  indeUtatus 
oonnts,  the  plea  of  non  assumpsit  denies  the  performance  of  any  condition 
precedent  that  it  may  be  necessary  for  the  plaintiff  to  prove  he  has  per- 
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fbrmed,  before  he  can  sustain  the  action ;  Akxander  t.  Qaritier^  1  Biog. 
N.  C.  671 ;  ChroundseU  v.  Lamb,  post. 

The  case  o( Smart  v.  Hyde^  8  M.  &  W.  72$ ;  S.  C.  1  Dowl.  N.  8.  60;  u 
reconcilable  with  difficulty  with  some  of  the  preceding  cases.  In  that  case 
the  declaration  stated  that  in  consideration  that  plaintiff  would  buy  a  horse  of 
defendant,  the  latter  warranted  that  it  was  sounds  (see  form,  anUf  201,)  with 
breach  that  it  was  not  so ;  the  defendant  pleaded  that  it  was  sold  subject  to  a 
condition  that  the  warranty  should  remain  in  force  only  until  nocm  of  the 
day  after  the  sale,  unless  a  notice  and  certificate  of  unsoundness  were  in  the 
mean  time  given,  which  was  not  done.  On  special  demurrer,  the  Court  held 
that  this  plea  did  not  amount  to  the  general  issue  of  nan  assumpsii.  It  was 
obtenred  by  Parke,  B.,  that  the  plea  altered  neither  the  consideration  nor  the 
promise,  but  that,  admitting  the  contract,  it  showed  it  to  have  been  made 
subject  to  certain  rules,  which  had  not  been  complied  with,  and  that  that 
was  not  a  denial  of  the  contract,  but  a  mere  condition  annexed  to  it  See 
Stuart  V.  WiUony  12  M.  &  W.  11. 

In  Wahnsky  v.  Matthews^  9  M.  &  G.  183,  the  plaintiff  declared  on  a  con- 
tract, that  in  consideration  that  he  had  entered  his  horse  for  a  race,  and  paid 
a  certain  subscription  towards  the  stakes,  the  defendant  promised  to  pay 
over  the  stakes  to  him  if  a  certain  horse  won,  and  it  was  held  that  under 
fiofi  oimmpsit  the  defendant  could  not  show  that  there  was  a  dispute  as  to 
whether  the  horse  was  qualified,  and  that  one  of  the  conditions  was,  that 
disputes  should  be  referred  to  a  committee,  who  had  not  yet  made  any  deci- 
sion. 

Facts  whence  promise  implied,'] — Sometimes,  even  in  a  special  count,  the 
plaintiff  is  unable  to  prove  any  express  promise  on  the  part  of  the  defendant 
like  that  which  he  has  set  out  in  liis  declaration,  but  he  can  prove  facts  from 
which  the  law  will  ijttphj  such  a  promise ;  for  instance,  if  he  proves  that  the 
defendant  is  a  carrier,  and  that  he  delivered  goods  to  be  conveyed  by  him, 
the  law  will  imply  a  promise  on  the  part  of  the  defendant  to  deliver  them 
safely,  ante,  1 00,  obs. ;  in  such  cases  the  matters  of  fact  from  which  the  promise 
is  to  be  implied^  are,  by  the  express  terms  of  the  New  Rules,  denied  by  non 
assumpsit,  and  in  the  above  instance  one  of  such  matters  of  fact  is  the  deli- 
very of  goods  q/*  the  plaintiff i  and  therefore  his  property  in  the  goods  was 
held  in  the  above  instance  to  be  denied  by  non  assumpsit ;  Gilbert  v.  Dale, 
5  A.  &  E.  54-5,  per  Coleridge,  J.,  p.  20%,  d.  So  in  Wallis  v.  Broadbent,  4 
A.  &  E.  877,  where  a  landlord  sued  a  tenant  on  an  implied  promise,  arising 
from  his  holding  over  a  farm  after  a  lease  had  expired,  to  hold  on  the  terms 
of  the  lease,  (see  ante,  150,)  it  was  held  that  the  lease  being  one  of  the  mat- 
ters of  fact  from  which  the  promise  was  to  he  implied,  was  denied  by  non 
assumpsit,  and  that  it  could  not  be  produced  to  prove  such  promise  unless 
properly  stamped. 

In  an  action  against  an  attorney  for  negligence,  the  fact  of  the  defendant 
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beteg  an  attorney,  is  one  of  the  mtfttera  of  fiu^t  from  which  his  promise  to 
tranaaet  the  holiness  skilfully  would  be  implied  by  law,  it  is  therefore 
denied  by  tton  assumpsit ;  AUUs  ▼.  Oardner,  1  Car.  &  K.  564.  Upon  the 
same  principle  a  plea,  which  stated  that  the  promise  declared  on  was  only  to 
be  deduced  from  a  judge's  order,  and  that  that  order  was  afterwards  set 
aside,  was  held  bad,  as  amounting  to  non  assumpsit,  being  in  effect  merely  a 
circuitous  mode  of  asserting  that  no  promise  was  to  be  deduced  from  the 
order;   Wade  v.  Samem^  C.  P.  Jan.  SI,  1846. 

Statute  of  Frauds — (Stomp.]— Sometimes,  by  the  operation  of  the  express 
provisions  of  a  statute,  the  plaintiff*  is  prevented  from  proving  the  matters  of 
&ct  from  which  the  promise  is  to  be  implied,  though  they  may  exist  in 
reab'ty ;  thus  there  may  have  been  a  contract  for  the  sale  of  land,  or  of 
goods  of  a  greater  value  than  £10,  and  nothing  given  to  bind  the  bargain, 
or  a  contract  which  was  not  to  be  performed  within  a  year ;  in  these  cases 
the  plaintiff*  has  no  evidence  sufficient  to  show  that  there  was  such  a  contract, 
unless  he  produces  a  writing  satisfying  the  statute  of  frauds,  he  is  thus  pre- 
vented &om  getting  through  his  case,  the  plea  therefore  of  non  assumpsit  or 
any  other  denying  the  contract  will  be  sufficient  to  let  in  this  defence ; 
BuiUrmere  v.  Hayesj  5  M.  &  W.  460;  Eastwood  v.  Kenyon^  11  A.  &  E. 
441  ;  Tricker  v.  ThomUnsonf  1  M.  &  G.  77iS.     And  it  would  be  demurrable 
to  plead  the  defence  specially ;  Leafy,  Tuton,  10  M.  &  W.  397.  (m) 

Upon  this  principle  any  objection  that  the  writing  necessary  to  evidence 
the  contract  declared  on  is  not  stamped,  or  is  insufficiently  stamped,  may  be 
taken  under  the  general  issue  or  other  plea  denying  the  contract,  for  in  such 
case  the  plaintifi^'s  case  is  stopped  in  limine,  and  he  is  unable  to  prove  the 
coDtraet  at  all;  Cahert  v.  Baker,  4  M.  &  W.  417 ;  Mason  v.  Bradley,  11 
M.  &  W.  590 ;  post,  "  Bills,"  "  Pleas  in  denial,"  obs. 

Breaek^-damages.'] — The  breach  of  the  contract  is  not  denied  under  non 
assumpsit.  In  Smith  v.  Parsons,  8  C.  &  P.  199,  which  was  an  action  for  the 
lireach  of  a  warranty  of  ownership  of  a  horse,  Tindal,  C.  J.,  held  that  under 
this  plea  the  defendant  could  not  show  that  the  horse  was  sound.  In  such 
case  there  should  be  a  denial  of  the  breach  in  the  terms  in  which  it  is 
alleged,  and  the  plea  should  not  be  applied  to  any  special  damage  laid  as 
resulting  from  such  breach ;  Porter  v.  Izott,  1  M.  &  W.  381 ;  Warre  v.  CaiU 
vert,  7  A.  &  E.  143. 

When  goods  are  sold,  or  work  is  done,  under  a  special  agreement  as  to 
quality,  quantity  or  price,  and  the  furnisher  of  the  goods  or  work  violates 
the  terms  of  the  special  agreement,  and  furnishes  articles  of  an  inferior 
quality  to  those  contracted  for,  and  the  other  party,  instead  of  repudiating 

(m)  The  ciM  of  Bamett\»  Glossop,  I  B.  fact  of  there  being  no  written  assignmentunder 

N.  C.  63d,  which  waa  assumpsit  brought  for  the  8  Anne,  c.  19,  s.  1,  should  be  specially 

the  mice  of  a  copyright  bargained  and  sold,  pleaded,  can  scarcely  be  supported  coDititent- 

tidm  which  the  Cout  of  C.  P.  held  that  the  ly  with  the  more  recent  caaet. 
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tbe  aiticIeS)  keeps  ihem,  and  derives  benefit  from  tlieir  uie,  b  mm  kffS^ 
contract  then  arises  between  the  parties  to  pay  for  the  things  kept  u  mu^ 
w  (hey  are  reasonably  north,  and  the  mode  of  declaring  on  this  new  impl^S 
contract  is  on  the  common  indebitatus  counts,  ante,  45,  obi,  and  207. 

It  follows,  therefore,  that  under  the  general  issue,  the  defendant  loaf^ 
the  above  cases,  show  that  the  goods  or  work  are  not  worth  more  tbaa^ 
certain  sum  (which,  if  not  paid  before  action,  should  be  paid  into  comr^)  «^ 
a  special  plea,  showing  the  breach  of  warranty,  fixity  of  price,  or  insnfficiea^ 
of  the  goods,  would  be  bad  on  demurrer.  See  Coannt  t.  Paddom,  iCJL 
&R.547;  Dicken  V.  Neale.  1  M.  &  W.  £56.  And  bo  would  apleaBhowi|| 
that  the  work  was  done  in  an  unskilful  manner,  Jlill  v.  /Illen,  8  M.  &  ff.)  J 
^83 ;  or  under  a  contract  tliaC  only  money  out  of  pocket  should  be  cha^e^' 
Jones  V.  Read,  5  Dowl.  316  ;  Jonei  v.  Nantit/,  I  M.  &  W.  333.  See  foi^ 
"  Attorneys,"  "  Apothecaries,"  "  Goods  sold,"  "  Work." 


OF  THE  EFFECT  OF  NON  ASSUMPSIT  IN  PARTICULAR  CASES. 

Account  Siatid,  (post,  210): — Hoa  assumpsit  to  a  count  upon  an  account  t^itt 
denies  that  the  parties  came  to  an  account,  and  that  the  defendant  was  indcUtd  tf^ 
the  plaintifT  thereon,  Jacoba  v.  Fisher,  1  Com.  B.  17S;  the  defendant  may  IhenfH^ 
prorc  ou  this  plea,  that  be  was  not  in  reality  indebted,  because  there  vere  enHI' 
uj  the  account,  Thomoiv.  Uawket,  8  M.  &  W.  140;  or  because  the  ileuu  were  nd 
that  he  waa  not  priniarily,  but  only  coUateialty,  liable,  Gould  t.  Coombi,  14  Iisv). 
17^,  C.  P. ;  but  not  fraud  or  illegalily  of  conuderatiou,  nor  that  a  labtequent  — ' 
was  in  his  favour,  Fidget  v.  Penny,  1  C.  M.  4  R.  108.  In  that  case,  on 
of  February,  an  account  was  staled  betwccci  the  parties,  and  the  balance  was  il 
of  the  plautiff.  Ou  the  10th  of  March  another  occouut  was  staled,  and  the 
was  in  favour  of  the  defendant,  Tlic  plaintiff  uflerwardi  sued  upon  the  lirat 
stated,  and  tbe  defendant  pleaded  nan  aasumpsit.  It  was  held  thai  under  thii 
be  could  not  avail  himself  of  the  defence  on  the  second  account  stated.  Lord  ' 
hurst,  C.  B.,  observed,  "  Ihe  plaintiff  sued  upon  the  first  account,  and  (he  di 
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4w  etre  in  adling^  it  would  deny  the  reosipt  of  the  goods  for  the  purpose  alleged,  the 
rsteiner  and  the  promise,  but  not  the  sale,  or  the  want  of  due  care  m  selling.  See  the 
irofdt  of  the  role  nnder  the  head  of  **  Carrier/'  pof^. 

Altibation  op  Written  Documents. — Where  the  action  is  founded  on  a  written 

doenment  which  is  set  out  in  the  declaration,  the  general  issue,  or  any  plea  denying  the 

nakinff  of  the  document  in  question,  will  let  in  the  defence  that  it  has  been  rendered 

onavatung  by  any  alteration  which  avoids  it  under  the  Stamp  Laws,  (post,  *'  Stamp,'*) 

IfosoM  T.  Bradky,  11  M.  &  W.  590.     So  it  may  be  shown  under  such  a  plea  that  the 

iostmment  has  been  rendered  void  at  common  law,  (without  reference  to  the  stamp 

acts^)  by  any  alteration  which  causes  a  variance  between  the  instrument  produced  in 

efidenee,  and  that  described  in  the  declaration,  for  such  a  plea  says  in  effect  that 

the  defendant  did  not  execute  the  document  declared  on ;    Cook  v.  Coxwell,  2  C. 

M.  &  R.  291 ;  but  if  the  plaintiff  declare  upon  the  document  in  its  unaltered  form, 

(or  even  in  its  altered  form,  provided  the  alteration  were  not  such  as  to  avoid  it  under 

die  atamp  laws.  Tarry  v.  NichoUon,  2  D.  &  L.  640;  &  C.  13  M.  &  W.  778 ;)  and 

die  delenoant  wishes  to  contend  that  the  alteration,  whether  previous  or  subsequent  to 

tiecotion,  vitiated  it  at  common  law,  then  he  must  plead  the  alteration  specially; 

Bemmmg  t.  Drenery,  7  A.  &  £.  114;  Davidson  v.  Cooper,  13  M.  &  W.  342 ;  see  form, 

pert,  **  ^EIs."    In  Party  v.  Nicholson,  the  plaintiff  declared  as  indorsee,  against  the 

•ocmtor  of  a  bill,  described  in  the  declaration  as  bein^  made  on  the  22d  March;  when 

pnomiced,  it  appeared  the  bfll  had  been  altered  from  tne  2d  to  the  22d  March ;  the  bill 

waa  pajrable  tnree  months  after  date,  and  therefore  the  alteration  did  not  make  a  new 

ilamp  neceesaiy,  and  it  was  held  that  he  could  not  rely  on  the  objection  under  the  plea 

ofwrn  aceait;  Mason  v.  Bradley,  11  M.  &  W.  590;  an/e,p.  223;  post,  «  Bills,"  pre- 

finunaiy  ooeervations ;  and  post,  "  Pleas  in  Covenant,"  *'  Alteration."    In  Sibley  v. 

thkeTf  7  A.  &  E.  444,  which  was  an  action  by  the  indorsee  against  the  indorser  of  a 

m,  whibb,  when  produced,  appeared  to  have  been  altered,  it  was  neld,  that  in  the  absence 

of  «DT  plea  denying  the  maktng  of  the  biU,  that  fact  was  admitted  on  the  record,  and 

therefcce  that  it  was  not  incumoent  on  the  plaintiff  to  explain  the  alterations. 

Afothscaries,  (post,  245). — In  an  action  for  an  apothecary's  bill  the  defendant 
Qaj,  on  nan  auwnput,  put  the  plaintiff  on  proof  of  his  nght  or  qualification  to  practise 
^cecrdhag  to  the  55  Geo.  3,  c.  194.  By  the  21st  section  of  the  act  no  apothecary  shall 
mco?er  any  charges,  unless  he  prove  on  the  trial  that  he  was  in  practice  on  the  1st  of 
Ai^^aet^  1815,  or  has  obtained  a  certificate  to  practise  as  such  from  the  Apothecaries' 
Gonpany ;  the  plea  of  non  assumpsit  suffices,  because  the  proof  of  the  practice  or  cer- 
*iHfn*r  k  by  the  statute  a  part  of  the  plaintiff's  case,  ana  a  condition  precedent  to  his 
VMQffHy ;  Skearwood  v.  Hay,  5  Ad.  &  £1.  383 ;  Wagstafv.  Sharp,  3  M.  &  W.  521. 
Hie  proAiction  of  a  certificate  to  a  person  whose  name  is  identical  with  that  of  the 
plaintiff  (Siuapson  v.  Ditmore,  8  M.  &  W.  47,)  and  purporting  to  be  under  the  seal  of 
tiie  Apothecaries'  Company,  is  sufficient;  8  &  9  Vict.  c.  113.  Unless  qualified,  the 
plaintm  cannot  recover  even  for  the  phials ;  Steed  v.  Henlev,  1  C.  &  P.  574.  See  fur- 
tlier  dut  Contr.  Index,  in  voc.  If  tne  case  were  a  surgical  one,  and  plaintiff  attended 
aa  a  aingeon,  plaintiff  may  show  that  fact  in  answer  to  an  objection  on  tne  above  statute ; 
AUmmr.  U^den,  4  Bmg.  619;  S.  C.  3  C.  &  P.  246. 

ATToajTETS,  (jfost,  251.) — In  an  action  of  indebitatus  assumpsit  upon  an  attorney's 
bSl.of  coets,  the  defence  that  the  bill  ought  to  have  been,  but  was  not,  aelivered  signed  a 
aoonth  before  action,  must  be  pleaded  specially,  post,  Non  assumpsit  would  put  in  issue 
the  feet  tbat  the  plaintiff  was  an  attorney ;  the  retainer  of  the  plaintiff  by  the  defend- 
ant; that  tiie  services  were  in  fact  rendered,  and  the  reasonableness  of  the  charges;  and 
onder  that  plea  neither  party  is  bound  by  the  allocation  of  the  Master  in  the  taxation  of 
the  hill;  Beck  ▼.  Claner,  9  Dowl.  111.  It  may  be  shown  on  non  assumpsit  that  the 
pbintiff's  work  was  utterly  worthless,  by  reason  of  his  incompetency  or  neglect,  &c., 
see  Hill  t.  Allen,  2  M.  &  W.  284 ;  HiU  v.  Feather stonehaugh,  7  Bing.  569 ;  Shaw  v. 
hthtr,  9  Bii^.  287 ;  or  that  he  agreed  to  do  the  business  for  costs  out  of  pocket,  pay- 
ing the  amonnt  into  court,  Jones  v.  Nanny,  1  M.  &  W.  333 ;  Jones  v.  Read,  5  Dowl. 
R.  216;  or  that  Uiework  was  done  by  an  unqualified  person  in  plaintiff's  name; 
PerAer  t.  BUeu,  3  M.  &  W.  230. 

Where  die  defence  is,  that  the  business  was  done  in  preparing  and  enforcing  an 
iOflgd  agreement,  Uiere  must  be  a  special  plea ;  Fotts  v.  Sparrow,  1  Bing.  N.  C.  594 ; 
see  Dsbram  v.  Warren,  1  Tvr.  &  Gr.  153.  In  H.  B.  Bjpberts  v.  Barber,  which  was 
aa  aetioQ  by  an  attorney  for  his  bill  of  costs  for  bringing  an  action  and  preparing  a  deed 

Q 
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of  atsignment  at  the  defendant's  request,  it  was  proposed  to  show  that  tin  daedt  ^MA 
was  an  assienment  of  goods  from  one  Snell  to  the  defendant,  was  frandolan^  aiit»' 
dated,  for  toe  purpose  of  gaining  a  priority  over  a  bonA  fide  executioD  s^gainsl  SaeU's 
goods,  and  that  the  action  was  an  action  of  trespass  brought  by  the  defendant,  on  the 
strength  of  this  deed,  afi;ainst  the  sheriff  for  seizing  nnder  the  execution  againit  SadL 
Pearson  objected  that  uese  facts  were  inadmissible  under  non  assumprit,  but  Tindil, 
C.  J.  held  that  as  they  vent  to  show  that  plaintiff's  senrices  were  rattrely  nstilsM^  tfisy 
might  be  given  in  eridence  under  that  plea,  and  he  left  it  to  the  jiuy  to  taw  wbellMr 
the  plaintiff  was  aware  of  the  facts  when  he  prepared  the  deed,  &c. ;  verdict  Ibr  liw 
defendant;  MS.,  C.  P.,  London  Sittings  after  T,  T.  1841.  In  an  action  s«;«iiiit  an 
attorney  for  negligence,  non  assumpsit  would  put  in  issue  tiie  fiu;t  of  the  plaintiff  bflii^ 
an  attorney ;  Aldis  v.  Gardner,  1  C.  &  K.  564. 

Bailee.  See  the  words  of  the  rule  under  the  head  of  "  Carrier/'  Non  ammprft 
would  deny  the  receipt  of  the  goods  by  the  bailee  for  the  purpose  and  in  the  cbafnoler 
alleged,  and  also  that  he  promised  to  return  or  take  care  of  them,  &c. ;  but  asiamkf 
those  facts,  it  would  adnut  that  he  did  not  take  care  of  them,  or  did  not  retmn  tiiem 
uninjured,  &c. 

Carriers,  (fost,  tit.  "  Carriers,"  and  notes  there.)---By  the  New  Rules  on  Fleadipft 
**  in  actions  affaiost  Carriers  or  other  Bailees,  for  not  delivering  or  not  keeping  goodi  wm, 
or  not  retummg  them  on  request,  and  in  actions  against  agents  for  not  aceouuliufc  te 
plea  of  non  asnunpsit  will  operate  as  a  denial  of  any  express  contract  to  the  eflbct  aBoi|ed 
in  the  declaration,  and  of  such  bailment  or  employment  as  would  raise  a  promise  in  uw 
to  the  effect  alleged,  but  not  of  the  breach"  It  would  appear  therefore  to  den?  tbe  fiwi 
that  the  defendant  was  a  carrier,  or  rather,  that  he  received  the  goods  in  that  chanstor; 
and  also  the  deliverv  to  and  recdpt  by  him  for  the  purpose  alleged ;  Wehh  v.  PliM  i 
M.  &  G.  199,  per  Maule,  J.  Tne  property  of  the  plaintiff  in  the  goods^  satA  abo 
whether  he  (as  the  consignor  or  consignee)  be  the  proper  party  to  sae,  would  aba  bt 
denied  by  non  assumpsit;  Gilbart  v.  Vale,  5  Ad.  &  £.  545.  Any  plea  qoaliiying  die 
common  law  contract,  as  that  the  plaintiff  agreed  to  watch  the  goods,  would  be  Md  as 
amounting  to  non  assumpsit;  Bnnd  v.  Dale,  2  M.  &  W.  775.  A  defence  under  the 
Carriers'  Act  must  be  specially  pleaded ;  Syms  v.  Chaplin,  5  A.  &  £.  634,  fosi. 

Bills  of  Exchange,  &c.  (post,  title  "  BiUs.")— The  New  Rules  abolish  tba  plea 

of  non  assumpsit  to  a  count  on  a  bill  or  note;  sec  post,  ^*  Bills." 

But  where  the  action  is  by  or  against  an  executor,  &c.  on  a  bill  or  note  given  in  the 
lifetime  of  the  testator  or  intestate,  and  the  declaration  charges  a  promise,  after  the 
death,  to  or  by  the  representative  as  such,  sueh  promise  being  collateral  may  properiy  be 
traversed  by  non  assumpsit;  see  Timmisv.  Flatty  2  M.  &'  W.  720 ;  liolleston  v.  Diion^ 
2  D.  &  L.  892.     In  such  case  the  bill  is  indiieernent  to  tbe  promise. 

In  debt  on  a  note  or  bill,  a  plea  of  payment  into  court  of  part,  and  not  indebted  ultra, 
is  bad  on  demurrer;  but  if  issue  be  joined  thereon,  defendant  may  give  in  evidence  any 
defence  allowed  in  the  general  issue;  F inlay  son  x .  Mackenzie,  .'5  Bing.  N.  C.  824; 
post,  **  Bills,"  preliminary'  observations. 

Condition  precedent. — Ante,  221. 

Consideration. — Non  assumpsit  would  appear,  both  in  the  case  of  a  special  and  also 
of  an  indebitatus  count,  to  deny  that  the  promise  was  made  on  the  consideration 
alleged,  that  is,  tbe  existence  of  the  consideration ;  but  assuming  that  such  a  considera- 
tion existed  at  the  time  of  the  promise,  it  would  not,  in  the  case  of  an  executory  consi- 
deration, deny  the  performance  of  it;  ante,  218,  219. 

Copyright. — In  an  action  for  the  value  of  a  copjTight  bargained  and  sold,  a  oefence 
that  it  was  not  assigned  in  writing  as  required  by  ,5  &  6  Vict.  c.  45,  s.  13,  need  not  be 
specially  pleaded;  ante,  223.  See  the  statute  cited  post.  "  When  by  law,"  observed 
Lord  Abinger,  in  Johnson  v.  Dodgson,  2  M.  &  W.  657,  "you  cannot  make  a  particular 
contract  except  in  writing,  to  deny  the  writing  is  to  deny  the  contract."  And  see  Butter- 
mere  V.  Hayes,  T)  M.  &,  \V.  15G ;  Leaf  v.  Tnton,  10  M.  &  W.  397;  Da  Ptnua  v. 
PolhiU,  8  C.  &  P.  78. 

Credit  unexpired. — The  defence  that  by  the  original  contract  the  defendant  was  to 
have  credit  or  time  for  payment  of  the  debt  claimed,  for  a  period  which  had  not  elapsed 
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Um  aolioD  wai  commenced,  may  be  given  in  evidence  under  tion  astumptit,  and 

1  emmoi  he  pleaded  specially,  as  it  shows  a  different  contract  to  that  declared  upon, 

vk  Id  wy  on  requert,  and  denies  a  present  debt ;  Taylor  v.  Hillary,  I  C.  M.  &  R. 
741;  2  C.  M.  &  H.  553;  1  M.  &  W.  336;  Broom  field  v.   Smith,  I  M.  &  W.  542; 


1}uo,^ThtB  defimce  that  there  ficver  was  a  simple  contr<ict  debt,  inasmuch  as  the 

originally  arose  solely  upon  a  deed  and  by  virtue  of  the  defendant's  covenant 

ihMD  to  pay  the  money  or  perform  the  matter  in  respect  of  which  assumpsit  or  debt 

(■Dt  mon  ttie  deed)  is  brought,  is  matter  of  defence  u}K)ii  turn  aswmftsit,  and  cannot 

vopem  be  pleaded  specially;  Edwards  v.  Bates,  2  D.  &  L.  290;  Hallen  v.   Rundcr, 

1  CM.  Ar  K.  26(1:  see  per  Denman,  C.  J.  in  2  Ad.  &  K.  700;  and  sec  Rcgil  v. 

Cnen,  1  M.  ft  W.  328,  and  id.  329,  per  Parke,  H. ;   BalH:r  v.  HarriSy  9  A.  &  £.  532. 

Itt  where  a  remedy,  as  upon  a  simple  contract,  has  once  accrued,  the  defence  that  it 

kabeen  merged  in,  FUmer  v.  Burnaby,  2  M.  &  G.  529,  or  satisfitid  by,  a  subsequent 

dMd,  muM  be  pleaded  specially ;  sec  \Vetton  v.  Foster,  2  Bing.  N.  C.  693 ;  and  see 

JkmJKn  T.  Cooper,  13  M.  ft  W.  342;  Hcming  v.  Trent  ry,  9  A.  &  E.  926;  post,  223, 

Mie  (y),    Asrampdt  may,  however,  be  supported,  though  there  be  a  specialty  security 

bitWMD  the  parties,  provided  such  security  be  collateral  and  there  be  no  covenant  in  it 

iDpqr  the  debt,   Yates  v.  Asion,  4  Q.  B.  196 ;  or  where  a  sum  iH  due  on  an  antecedent 

nrrlilfy,  and  for  a  new  consideration  the  defendant  contracts  by  parol  to  pay  a  sum 

■•fa^'Mg  that  dae  on  the  specialty,  Twight  v.  Prcscott,2  D.  N.  S.  4,  where  see  form 

tflifliaimtion.     A  covenant  not  to  sue  is  not  pleadable  in  bar  of  a  debt;  ThimbUby  v. 

Irnim,  3  M.  ft  W.  210. 

Fkavn  moit  be  ipedally  pleaded;  post.  Fleas,  '* Fraud." 

FkuMiDSy  Statute  or.-^It  is  now  settled  that  a  defence  founded  on  any  section  of  the 
iMMe  of  Frauds,  (20  Car.  2,  c.  3,)  may  be  given  in  evidence  under  the  general  issue 
•iennoi  be  apecially  pleaded:  2  M.  &  W.  657 ;  3  M.  &  W.  170 ;  4  B.  N.  C.  445  • 

T.  ft  W.  456;  I^a/  v.  Tuton,  10  M.  &  W.  397;  Eastwood 


▼.  Hayes,  5  M. 
T.  Xcayov,  11  A.  ft  £.  438.  The  same  rule  holds  also  with  respect  to  representations 
Rfond  to  bo  in  writing  under  the  9  Geo.  4,  c.  14;  Turnley  v.  McGregor,  6  M.  ft  G. 
«;  KO  oNle,  223, 

GooM  Sold.— See  "  Sale  of  Goods,"  post,  230. 

HmiavD  AVD  Wife. — See  '*  Sale  of  Goods,*'  post,  230.     In  an  action  for  a  debt  con- 
iKlidby  tfio  defendant's  wife  before  marriage,  the  marriage  would  not  be  in  issue  under 


luMAL  CoMSiDERATiON.  VoiD  CoNxaACTs. — Thcsc  defences  must,  by  the  express 
IBM cf  the  New  Rules,  be  specially  pleaded;  see  ante,  216;  post,  title  *<  Illegality'* 
■liae  *<  Attorneys,"  ante,  225,  226;  and  Allport  v.  Nutt,  14  L.  J.  272,  C.  P. 

LARDLomn  AND  Tenant. — In  a  special  declaration  b^  a  landlord  against  a  te- 
lai,  Don  asmmpsit  would  deny  the  contract  laid ;  tliat  is,  the  tenancy  on  the  terms 
d^pd,  and  therefore  also  the  matters  of  fact  from  which  such  a  tenancy  is  to  be 
fa|M ;  WallU  t.  Broadbent,  4  A.  ft  £.  877,  cited  ante,  222.  But  in  an  action  for  non- 
Mr,  fcc  by  the  atsignee  of  A.  against  the  defendant,  it  was  held  that  non  assumpsit 
S Mt  dony  the  tenancy  between  A.  and  the  defendant,  or  that  it  was  transferred  over 
I  W  Motion  of  law  to  the  plaintiff,  if  that  were  so  in  tenancies  not  under  seal,  Brydges  v. 
[  uam,  3  Q.  B.  603.  So  non  assumpsit  would  not  dispute  an  allegation  of  continued 
after  the  statentent  of  contract,  nor  the  breach  charged  to  have  been  com- 


;  flieiefore  to  a  ^cial count  for  rent,  &c.  a  surrender,  or  eviction,  (see  those  titles, 
M)  before  the  rent  claimed  became  due,  would  be  matter  for  a  special  plea.  The 
mmtatm  count  for  use  and  occupation  alleges  that  the  defendant  held  the  premises 
^"    and  faj  permiasion  of,  the  plaintiif,  and  that  rent  was  to  be  paid  for  them  on  request ; 


ale.  147 ;  the  tenancy,  therefore,  and  amoimt  of  rent  would  be  both  denied  by  that 
pki;  Beak  r.  White,  12  A.  &  E.  668.  But  an  eviction,  Prentice  v.  Elliott,  5  M.  &  W. 
106;  Sdkjf  ▼.  Brawne,  14  L.  J.  Q.  B.  307 ;  or  a  surrender  before  the  rent  became  due, 
Wakingtan  r.  Harthan,  6  Jurist,  127;  or  that  the  defendant  quitted  because  the 
became  uninbalntable,  Smith  v.  Manuble,  11  M.  &  W.  5,  would  be  bad  if 

q3 
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tpecially  pleaded  to  this  count,  as  such  plea  would  not  confess  that  any  rent  was  eva 
due.  (n)  So  the  defence  that  before  the  rent  became  due  a  mortgagee  of  the  plaintif 
gave  tne  defendant  notice  to  pay  the  rent  to  him,  is  admissible  on  nan  assumputi 
because  such  defence  amounts  to  a  denial  of  the  use  and  occupation  by  the  permiition 
of  the  plaintiff  Doe  v.  Bucknell,  8  C.  &  P.  566 ;  but  the  mortgagee's  claim  must  be 
pleaded  specially  as  to  arrears  of  rent  which  accrued  due  before  he  gave  the  defendant 
notice ;  because  in  thU  case  the  plaintiff's  right  of  action  had  vetted,  and  the  defena 
is  matter  in  confession  and  avoidance;  WaddHove  v.  Barnett,  2  Bing.  N.  C.  538 
Evans  v.  Eliot,  5  A.  &  £.  142 ;  Partington  v.  Woodcock^  6  A.  &  £.  690.  The  sami 
distinction  would  apply  in  cases  where  the  defence  is  that  the  plaintifrs  title  has  er 
pired;  Newport  v.  Hanley,  2  D.  &  L.  921 ;  post,  "Replevin;"  "Avowry  for  Renta,' 
note.  The  defendant  might  show  under  the  general  issue  that  he  held  on  the  termi 
that  on  quitting  he  was  to  be  entitled  to  a  set-off  for  the  fixtures ;  post,  "  Set-off." 

Lunacy.— In  Clarke  v.  Bangerfield,  Exch.  Mid.  Sittings  after  T.  T.  1841,  which  wm 
an  action  in  indebtatus  assumpsit  for  an  attorney's  bill,  Lord  Abinger  hdd  that  ftn 
lunacy  of  the  defendant  might  be  given  in  evidence  under  non  assumpsit,  as  it  showec 
there  was  no  emplovment  by  the  defendant.  Pearson,  for  the  plainti£^  afterwards  movcc 
for  a  new  trial  on  this  point,  but  the  court  refused  the  rule ;  sec  Gore  v.  GibioUf  13  M 
&  W.  623,  post;  and  see  Kirtley  v.  Copeland,  1  Car.  &  K.  319,|>os^ 

Money  Had  and  Received.) — "  Non  assumpsit  operates  as  a  denial  both  of  tin 
receipt  of  the  money  and  of  the  existence  of  those  facts  which  make  such  receipt  b) 
the  defendant  a  receipt  to  the  use  of  the  plaintiff.** ^-New  Rules. 

The  defendant  may  show  under  non  assumpsit  that  though  the  money  was  received 
by  him,  it  was  not  received  for  the  use  of  the  plaintifi)  but  of  a  third  person ;  Clarke  v. 
Dignam,  3  M.  &  W.  478. 

A  special  plea,  that  the  money  received  was  the  amount  of  certain  goods  consiffned 
to  the  defendant  as  a  security  for  any  advances  he  might  make,  with  a  power  of  sue  tc 
reimburse  himself,  and  that  he  sold  the  goods  accordingly,  was  held  bad,  as  amountiiig 
to  non  assumpsit,  as  it  denied  that  the  proceeds  were  received  to  the  plaintiff's  use, 
Solly  V.  Neish,  2  C.  M.  &  R.  355.  So  a  plea,  showing  that,  before  the  money  wti 
received,  there  was  a  contract  that  defendant  might  have  a  lien  on  it;  Williams  y,  vines 
14  Law  J.  326,  Q.  B.  It  is  seldom  necessary  to  plead  specially  in  an  action  for  mone) 
had  and  received.  This  necessity  can  only  arise  where  the  defendant  admits  the  original 
receipt  of  the  money /or  plaintiffs  use  and  as  his  property^  and  grounds  bis  defence  or 
matter  of  avoidance,  that  is,  on  facts  which  show  that  the  j)laintift*'s  riglit  has  subse- 
quently ceased,  as  that  it  was  received  to  be  remitted  to  A.  B.,  and  remittance  accord- 
ingly; McCarthy  v.  Calvin^  9  A.  &  E.  f)07;  and  see  Kington  v.  Kington,  11  M.  &  W 
233.  Non  assumpsit  would  suffice  in  general  in  actions  by  and  against  assignees  o: 
bankrupts,  sheritis,  creditors,  &c.  to  try  the  validity  of  a  fiat  or  of  an  execution  agains 
the  bankrupt's  effects,  or  a  question  of  fraudulent  ])reference.  So  to  an  action  by  th( 
assignees  of  an  insolvent  for  money  had,  &c.  to  their  use,  the  defendant  might  shov 
under  non  assumpsit  that  the  money  was  received  for  the  use  of  the  insolvent  agains 
whom  defendant  has  a  set-oil";  per  Parke,  K,  WainnTii:ht  v.  Clement,  1  M.  &  W.  396 
and  it  suflices  where  a  trustee  is  sued  by  his  cestui  que  trust  for  money  which  he  liold: 
as  a  trustee  merely,  ^f^tchamv.  Eickcy  3  M.  &  W.  408;  Bmtktt  v.  Dimond,  14  M.  & 
W.  \0 ;  or  which  he  has  paid  over  according  to  the  trust,  Moore  v.  Eddowcs,  7  C.  &  P 
1?()3 ;  or  for  money  which  he  has  received  under  a  trust  which  is  still  open,  as  in  sucl 
cases  the  money  is  received  for  the  use  of  the  trust,  and  not  of  the  defendant ;  Case  v 
Roberts,  Holt,  N.  P.  C.  r)01  ;  lulwinds  v.  Bates,  2  I).  &  L.  '209.  A  stakeholder  whc 
duly  holds  or  has  duly  paid  over  stakes  to  the  winner  of  a  legal  wager,  ^'c.  need  not  ir 
general  plead  specially;  certainly  he  need  not  where  the  plaintiff  claims  the  stakes  ol 
the  other  party,  as  winner,  hut  in  reality  is  not  entitled  to  those  stakes ;  see  Chit,  iun 
(.'ontr.  4th  cd.  18G,  187.  The  defendant  may  show  on  non  assumpsit  that  he  received 
the  money  as  partner  with  the  plaintift';  post,  **  Partners." 

Money  Lent. — Non  assumpsit  would  put  in  issue  the  loan;  a  subsequent  dee^ 
must  be  specially  pleaded ;  ante,  "Deed;"  Weston  v.  Foster,  2  B.  N.  C.  700.  If  a 
subsequent  bond  has  the  eftect  of  shifting  from  the  defendant  his  original  liability,  as  in 
the  case  of  a  bottomry  bond  which  transfers  it  to  the  ship,  the  general  issue  will  suffice; 
Hegil  V.  Greai,  1  M.  &  W.  328. 


(n)  In  Dodd  v.  Acklam,  6  M.  &  G.\  C83,       would  rather  appeal  to  be  mattei  of  discharge 
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MoMir  Paid. — Non  assumpsit  denies  the  actual  payment  of  tlie  money  by  the 
jimtiS^  and  also  all  facts  which  would  make  it  eitlier  expressly  or  impliedly  a  pay- 
neot  at  the  defendant's  request,  or  for  his  use,  and  also  that  the  money  was  to  be 
npid  inmiediately.  In  an  action  for  contribution,  it  denies,  therefore,  that  the  money 
pad  was  the  money  of  the  plaintiff,  because  at  the  time  of  the  payment  he  had  a 
gRiter  amount  in  his  own  hands  belonging  to  the  principal ;  Gosselt  v.  Swindon^  1  D. 
I:L  888.  In  Gregory  v.  HartnoU,  1  M.  &  W.  18«'^,  one  part  owner  of  a  vessel  sued 
anolher  for  contribution,  or  money  paid,  the  former  having  paid  all  the  damages  reco- 
TRcd  against  him  as  part  owner  for  the  loss  of  goods  (sliipped  therein  on  freight)  by  the 
K^li^ce  of  the  crew  during  a  voyage;  and  a  special  plea,  that  the  loss  arose  from  the 
fUoBflTs  personal  miscondact;  and  another,  that  although  the  defendant  was  part 
owner  he  did  not  join  and  was  not  concerned  in  the  adventure  upon  the  particular 
loy^  were  held  bad,  as  amounting  to  the  general  issue,  as  not  admitting  tliat  the 
■ooey  ever  was  paid  to  the  defendant's  use,  or  that  he  was  at  any  one  time  uable  for  a 
Ml  of  that  nature.  See  another  instance,  Morgan  v.  Pebrer^  3  Bing.  N.  C.  457,  cited 
afe,22i.  In  Coie  t.  Le  Souefy  5  Dowl.  41,  it  was  held  that  a  plea  showing  that  a 
jdinr  of  insurance,  in  respect  of  which  the  alleged  payments  were  made,  was  so  framed 
hf  fte  plaintiff  as  to  be  utterly  wortliless,  was  good ;  but  qutere^  whether  that  case 
raid  now  be  upheld.  See  per  Patteson,  J.,  Francis  v.  Bakery  10  A.  &  £.  645 ;  and 
Ke  Eawuic  v.  GoUiner,  11  M.  &  W.  849.     It  may  be  e:iven  in  evidence  under  the 

e  issue  that  the  money  was  paid  by  one  partner  for  tne  use  of  another ;  Brawn  v. 
,    If,  6M.  &  W.  122. 

Nonjoinder  of  a  Plaintiff.— The  nonjoinder  of  a  person  jointly  interested,  with 
tbe  plaintiff',  and  who  ought  to  have  been  made  a  plaintiff  with  him  is  a  defence 
BKT  non  assumpsit,  being  m  effect  a  denial  of  the  promise  laid ;  for  a  contract  with 
A.  and  B.  is  no  contract  with  A.  only;  Solfy  v.  Neish,  2  C.  M.  &  R.  358,  359.  In 
Mne  it  is  no  defence;  Broadbent  v.  Ledicard,  11  A.  &  £.  209.  The  misjoinder  of 
tidadant  in  an  action  ex  contractu  would  also  be  a  defence  on  non  assumpsit ;  Eliot 
T.  ifiDrraii,  7  C.  &  P.  334,  per  Coleridge,  J.  The  nonjoinder  of  a  plaintiff'  should  be 
pfeided  in  abatement  in  actions  by  executors  or  assignees,  and  in  actions  es  delicloy 
I  Sraid.  154,  notes ;  and  the  nonjoinder  of  a  defendant  in  an  action  ex  contractu  is  only 
ground  ftr  a  pUa  in  abatement ;  see  antc^  210,  obs. 

Notice  of  Action.— See  title  "  Statute/'  post,  230. 

PiETNEBSBip  OF  Plaintiff  AND  DEFENDANT.  —  The  defoncc  that  the  plaintiff 

■d  defendant  are  partners,  and  that  the  claim  forms  part  of  their  unsettled  part- 

iadnp  account,  is  available  under  non  assumpsit ;  WorraLl  v.  Grayson^  1  M.  &  W. 

166;  SoUy  v.  Neish,  cited  supra;  Gregory  v.  Hartnoll,  1  M.  &  W.  183;  Pearson  v. 

Uioa,  I  M.  &  W.  505.     '<  If  the  plaintiff  was  one  of  the  purchasers  of  goods  sold 

keaonot  say  that  the  defendant  was  indebted  to  him ;"  Payne  v.  Hales,  5  M.  8i  W. 

iS9.    See  the  cases,  &c.  on  the  ^loint  that  one  partner  cannot  sue  another  at  law  in  rc- 

facnee  to  the  unsettled  partnership  accounts.  Chit  jun.  Contr.  Ind.  in  voc,;  1  C.  Sc  M. 

»;  1  Bing.  N.  C.  397 ;  5  B.  &  Ad.  936 ;  10  Bing.  436  ;  Jackson  v.  Stopherd,  2  C.  & 

li.961 ;  Carry.  Smith,  5  Q.  B.  128.     It  is  a  defence,  where  one  firm  is  suing  an- 

idhr,  that  either  of  the  parties  is  a  member  of  both  firms,  id. ;  Chit.  jun.  Contr. ;  form, 

^cir  plea,  Mttinwaring  v.  Newman,  2  B.  &  P.  124  ;  2  Chit.  K.  539,  S.  C. ;  Harvey 

».Iiy,  9  B.  &  C.  536 ;  Bedford  v.   Brulton,  1  Bing.  N.  C.  399.     One  partner  may 

■e  ibe  other  where  there  is  a  balance  struck,  although  it  do  not  extend  to  every  part- 

taihip  account,  provided  it  relate  to  every  part  of  a  particular  transaction  between  the 

pitnen  as  such,  of  an  insulated  and  separate  nature ;  and  there  need  not  be  any  ex* 

M  pTDmise  to  pay  the  balance  struck ;   Wray  v.  Mileston,  5  M.  &  W.  24 ;  Green  v. 

My,  2  Bing.  N.  C.  112  ;  Chit.  jun.  Contr. 

Reht.— See  "  Landlord,"  atite,  227. 

RnciNDiD  Contract.— Where  a  contract  has  been  rescinded  ab  initio,  that  is, 
taider  a  power  to  rescind  contained  in  the  original  contract,  that  fact,  when  set  up 
■  ft  defence  to  an  indebitatta  count,  may  be  given  in  evidence  under  non  assumpsit. 
ftiC  neh  is  not  the  effect  of  a  subsequent  agreement  to  rescind ;  in  such  case  there  is  a 
— Mitntirm  of  one  agreement  for  another,  and  a  special  plea  in  confession  and  avoid- 
woold be  proper;  Stevens  v.  Uffbrd,  7  Car.  &  P.  97. 
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Sale  ojt  Lihd,  &c..— To  b  dcclantioii  for  an  eitate  barguued  and  aoU,  it  wmdd  b 
competent  for  the  defendant,  under  the  general  inue,  Co  £ow  that  th«n  lud  beaa  d 
coQvojuice  or  deed  such  as  the  law  lequirei.     Pec  Parke,  B.,  JbitnKHiT.Da^ptMiS  H 

Sale  of  Gooi>b. — In  iin  action  of  ituMilatm  anunipiit  for  tba  price  of  gaodi  Mile 
the  defcncD  that  tlicy  were  of  to  bad  a  quality  as  to  be  enlirtlii  worthlcM,  conlm 
to  an  expr«n  or  implied  contract,  or  lliat  ihey  arc  not  worth  tnore  upon  a  nnim 
ineruil  tban  a  i^erlain  mm  (paid  into  Court  or  paid  bctbre  action),  by  reawm  of  uair  ni 
being  eonfoTmable  to  a  uraTmnty  given  or  lample  shown,  or  equal  in  quali^towhattki 
ought  to  have  been  by  implication  of  law,  may  be  get  up  on  nun  aumaptU,  a1tb<N^lK 
fixed  price  were  agreed  upon ;  imtr,  45 ;  Cifunni  v.  Paddon,  2  C.  M.  Bt  R.  &47. 
plea  tbat  the  goods  consisted  of  a  machine,  for  which  nothing  was  to  be  paid  unli^ 
worked  well,  was  held  bad  on  special  deiniirrer,  (iroundiell  v.  i^Mb,  I  M.  &  W.  3&3;  ^ 
BO  was  a  plea  which  stated  tbat  a  bout,  warranted  sound  by  Uic  plaintiff  had  luriMd  ^ 
unsound,  and  was  only  worth  a  critain  sum  which  had  been  paid ;  DicAm  v.  Nt^^ 
H.  &  W.  556.  See  other  initaiiccs,  Uayirltkn  t.  Sleff]  5  A.  &  E.  161  ;  Gaf^acv 
AUxander,  cited  at  Icnetb,  ante,  '2'20. 

8o,  under  the  general  issue,  the  defendant  [nay  prove  that  tlie  goods  deliTcred  fbnai 
part  of  serend  parcels  ordered  under  an  entire  contract  for  the  whole  of  the  good*;  tli 
Ihc  part  delivered  were  returned  in  due  time,  and  that  no  aum  were  delivered  hatm 
action,  for  under  eucIi  circumstances  nu  promise  to  pay  for  those  delivered  can  be  iai 
ptied  ;  atile,  219,  "  Failure  of  Consiileratiou  ;"  jiost,  "  Kcscindcd  Conttact;"  and  th 
defence  that  the  goods  were  sold  u|K»i  a  tredil  unexpired  when  the  action  was  am- 
menced,  may  and  must  be  relied  upon  on  the  general  issue,  imte,  '2'2G.  Non  assuuMil 
means  that  there  never  was  any  coiitroci  of  sale  on  crrdit ;  it  may  be  shown  tbentn 
under  it  that  payment  was  made  for  the  goods  at  the  time  tliey  were  bought  and  Uh 
ve^^d,  Sutny  v.  fiamcll,  D  M.&W.  31.1;  but  sec  LillltchilJ  y.  BatUa,  l4L.i.fli. 
356;  or  that  they  were  supplied  in  [lart  payment  of  defendant's  wages,  U'Uiat^ 
Storey,  4  Jurist,  4011.  In  an  action  against  a  man  for  goods  ordered  by  a,  third  P*** 
in  his  name,  (he  authority  of  the  third  person  to  order  the  goods,  whether  auch  auunit' 
arises  from  implication  of  law  or  from  other  circumstances,  may  be  disputed  ondef  Ml 
assumpsit ;  it  follows,  therefore,  that  in  uu  action  against  a  husband  for  gooda  flcdnl 
by  his  wife,  her  adultery,  or  such  otlicr  facts  as  show  that  she  had  no  authority,  expM 
or  implied,  to  bind  licr  hiisbiuid,  mav  be  shown  under  ttofi  auumptit ;  Syma  v.  Gmt 
felloai,  2  B.  N.  C.  .',32;  Sprcadbitrg  v.  Chapman,  8  C.  &  P.  aVl ;  pott,  '•  Hnsb»J 
and  Wife  i"  Sindair  v.  Ucrvty,  2  Chit.  Rep,  0^)2. 

Set-ofi'. — A  sct-of)'  exiMing  independently  of  the  cause  of  action  declared  oa,  mi 

which  can  only  be  relied  mi  liy  re^\soii  iif  lln'  statute,  lunsl  he  upecially  pleadej,  fW*i 
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fou  Avo  Mateuali — Sebvices,  &c.  ipotif "  Pleat''). — The  principles  regulating  the 
nte  of  the  general  ianie  to  an  indtbitatta  count  for  goods  sold  (ante,  230),  equally 

J  to  an  imkSiiatus  cocmt  for  the  price  or  value  of  work  and  materials,  services  ren- 
&&  It  may  be  shown  under  non  assumpsit  that  the  work  was  done  in  an  un- 
ananlike  manner  or  unskilfully,  Bracey  v.  Carter,  12  A.  &  £.  373 ;  Mondell  v. 
1^  8  M.  &  W.  858 ;  although  there  was  a  special  contract  to  pay  at  a  certain 
!;  and  then  the  plaintiff  can  only  recover  upon  a  quantum  meruit.  Cousins  v. 
ion,  aUe^  230 ;  HiU  v.  Allen,  2  M.  &  W.  283 ;  or  that  the  work  or  business  was 
!  iBider  a  contract  that  the  remuneration  was  not  to  be  in  money,  Collincbum  v. 
UH  6  M.  Ic  W.  289;  or  that  no  remuneration  should  be  claimed  except  for  disburse- 
I  ot  money  out  of  pockety  Jones  v.  Read,  ante,  225,  **  Attorney;"  or  under  an  agree- 
:  that  no  reward  should  be  claimed  if  the  work  should  turn  out  to  be  useless,  and 
itkad  done  to,  Hayselden  t.  Stajf,  5  Ad.  &  £.  153,  cited  at  length,  ante,  221 ;  or 
ither  special  contract  by  the  terms  of  which  plaintiff  is  not  entiUed  to  sue,  Selway 
»,  5  M.  &  W.  83  ;  Fayne  v.  Hales,  id.  598 ;  Broad  v.  M'Aylmer,  1  Har.  &  Wol. 
cited  anU,  221. 

I  the  question  upon  the  quatUwn  meruit  is,  what  is  the  real  value  of  the  work  (see 
ipellr.  Hicks,  2  C.  M.  &  R.  214 ;  Bailliey.  Kell,  4  B.  N.  C.  647),  defendant  may 
under  the  general  issue,  without  pleading  a  set-off,  that  he  supplied  plaintiff's  men 
beer  to  reduce  the  rate  of  wages  mr  the  work,  Granger  v.  Ray  bold,  9  C.  &  P.  229 ; 
It  be  did  the  work  himself  for  the  plaintiff.  Turner  v.  Diaper,  2  M.  &  O.  241 ;  or 
iel  materials  for  it,  Newton  v.  Forster, 12  M.  &  W.  772.  To  an  indebitatus  count 
Mi  or  aalaiy,  any  defence  which  establishes  that,  before  the  money  became  due, 
hmtiff  was  properly  discharged  by  defendant  from  his  service  before  the  time  of 
MDt  arrived,  should  and  may  be  relied  upon  under  non  assumpsit ;  Turner  v.  Ro- 
■i  6  C.  &  P.  15 ;  Ridgway  v.  Hmigerford  Market  Co.,  3  A.  &  £.  171;  and  a 
il  plea  of  justification  would  be  open  to  a  demurrer  as  amounting  to  the  general 
,  ts  it  would  state  that  the  money  never  became  due,  as  the  service  was  incomplete ; 
i^  however,  the  dismissal  actually  took  place,  the  question  of  misconduct  cannot  be 
I  into  under  the  general  issue;  Cooper  v.  Whitehouse,  6  C.  &  P.  545.  So  the  de- 
sat  may  show  under  non  assumpsit  that  the  servant  cohabited  with  him  as  his  mis- 
)  IB  that  tends  to  n^ative  a  contract  of  service  ;  Bradshaw  v.  Hayunird,  1  Car.  &  M. 
;  md  see  ante,  228,  "  Lunacy,"  and  Roberts  v.  Barber,  ante,  225, 226.  Where  the 
mtion  is  special  for  wages  or  for  dismissing  the  plaintiff,  the  plea  should  be  special 


1.  Plea  of  Non  Assumpsit. 

1  The  foUowine  form  ought  to  be  adhered  to ;  see  Co.  Litt.  303  a  b ;  Com.  Dig. 
"  Reader,  E."  3—14.     A  special  inducement  of  another  promise,  absque  hoc 

'ttnt  die  defendant  promised  mode  etjormd,  would  be  bad;  id. ;  and  Barrett  v. 
Bsarett,  2  Roll  R.  350;  Faulkner  v.  Chevell,  5  A.  &  £.  213.  A  traverse  of 
any  material  fact  included  in  the  general  issue  is  bad,  Sutherland  v.  Pratt,  1 1 
M.  fr  W.  296 ;  Redmond  v.  Smith,  2  D.  &  L.  280 ;  and  it  would  be  demurrable 
tojpleod  to  an  action  for  goods  sold  and  delivered,  that  they  were  not  sold  and 
dcuvered,  per  Alderson,  B.,  in  Edinborough  Co.  v.  Hebblewhite,  8  Dowl.  807. 

A  plea  of  nd  debet  in  assumpsit  was,  before  the  New  Rules,  held  to  be  a  nullity, 
jutifyinff  the  plaintiff  in  signing  judgment,  Stafford  v.  Little,  Barnes,  257 ; 

'  Tidd,  9tti  ed.  563,  476 ;  Ch.  Arch.  8th  cd. ;  ana  it  would  seem  that  a  plea  of 
moi^aaM  ini^bitatus,  which  is  substituted  by  the  New  Rules  for  nil  debet  in 
dsbt,  would  also  be  held  a  nullity  in  assumpsit.  It  would  clearly  be  demurrable. 
But  the  ^ea  of  not  guilty  in  assumpsit  cannot,  though  demurrable,  be  treated  as 
amdlity;  Ivemyr.Farrant,  1  Dowl.  453.  **  Never  did  promise"  was  held  bad 
CD  demurrer;  iVilliams  v.  Jarman,  13  M.  &  W.  128.  As  to  non  assumpsit  to 
a  eomt  on  a  bill  of  exchange,  sec  post,  "  Bills."' 

Hon  mump  nit,  pleaded  to  a  declaration  containing  several  counts,  is  to  be  taken 
dfMribattvdy,  and  tenders  in  effect  a  distinct  issue  on  each  count.  If  the  de- 
fendant succeed  thereon  as  to  some  of  the  counts,  he  is  entitled  to  the  costs  of 
thooe  eonnts  on  the  issues  thereon;  Cox  v.  Thomason,  1  Dowl.  572 ;  Knight  v. 
Brownf  1  Dowl.  730.  If  there  be  also  a  special  plea  going  to  the  whole  action, 
and  the  defendant  obtain  a  verdict  thereon,  but  fan  on  non  assumpsit,  the  plaintiff 
leeoveia  no  damages,  and  the  defendant  becomes  entitled  to  the  postea  and 
Kosand  ootts;  Frankum  v.  Falmouth,  4  Dowl.  65;  Froben  y.  P/Ullips,  2  M.  & 
W.  40.    But  in  nich  case  the  plaintiff  is  entitled  to  a  deduction  ou  account  of 
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the  cobIs  of  the  issue  on  non  tuxumpsit ;  aud  it  ia  impohlic,  oil 
plead  non  sMiimpait  to  any.  count  or  part  of  a  demand,  which  the  pUntiffn 
clearly  be  able  to  establish  on  this  plea.  Busides,  this  plea  frequently  pwra  1 
plainliir  a  right  to  begin  and  to  reply  on  the  trial ;  Mtrctr  t.  WhaU,  5  Q. 
Aa  to  the  general  iuue  "by  statute,    aeepcwl,  "Debt" 

In  the . 

The  ■ — —  day  of  — ,  a.  d.  ■ 

C.  D.  -v      The  defendant,  by his  attorney,  [or  "  in  his  own  peT>oti,"^i 

ats.     /  ^^y^Cp)  *'"'  ^^(?)  did  not  promise  in  manner  and  fonn  asin  tbed 
A.  B.  y  claration  allied ;  and  of  this  he  puts  himself  upon  the  countiyt  A 


2.  The  like  to  part  of  a  3)eciar€aion.ir) 

In  the . 

The  ^^  day  of ,  a.  d.  — . 

C.  D.  "^     The  defendant,  by his  attorney,  as  to  the  said  [first]  «hii 

ats.    >  of  the  said  declaration  [or  "  as  to  the  said  promise,  to  far  m- 

A.  B.  J  relates  to  the  sum  of  £ ,  («)  parcel  of  the  said  sum  of  £^-^  ] 

the  said  —  count  of  the  declaration  mentioned,"}  says  that  be  did  n 
promise  as  in  the  declaration  is  in  that  behalf  alleged ;  and  of  this  the  di 
fendant  puts  himself  upon  the  country,  &c. 

3.  The  Similiter,  {ante,  23,  Form  2.) 


ACCORD  AND  SATISFACTION. 
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1.  Plea  of  Accord  and  Satisfaction  after  breach. 

Qmmaicementf  ante,  21  or  24,  as  the  case  may  be.']  —  Says  that  after  the 

tccrniog  of  the  said  causes  of  action  in  the  said  declaration  mentioned,  and 

Mare(f)  the  commencement  of  this  suit,  to  wit,  on  [^*c.  any  day]  he  deli- 

vttcd  to  the  plaintiff,  and  the  plaintiff  then  accepted  {t)  and  received  of  and 

Aoni  the  defendant  *  [here  mention  the  thing  given  (u)  in  satisfaction,  which 

^k  as  foUoms  :  "  certain  goods^  to  wit, ,  of  great  value,  (a:)  to  wit. 


■"]  in  full  satisfaction  f  and  discharge  of  the  several  causes  of  action  in 
the  declaration  mentioned ;  and  tliis  the  defendant  is  ready  to  verify^  &c. 
[Cmuud^i  signature. 


2.  That  a  Bond  has  been  taken  in  satisfaction,  (y) 

dt  ta  last  form  to  the  asterisk,]  —  The  certain  writing  obligatory  of  him  the 
Uenduit^  by  him  then  made  and  sealed,  and  as  his  act  and  deed  delivered 

totbe  plaintiff,  in  the  penal  sum  of  ;£ ,  conditioned  for  the  payment  by 

ike  defendant  to  the  plaintiff  of  the  said  sum  of  £ ,  parcel,  &c»  and 

ittenst  for  the  same  on  [4'<^0  in  full  satisfaction  [^c.  as  in  last  form  from 


3.  Replication  that  Defendant  did  not  deliver  in  satisfaction. 

Cmmencement,  ante,  21  or  24.]  —  Saith  that  the  defendant  did  not  de- 
ber(2)  the  said  [horse]  to  him  the  plaintiff  in  full  satisfaction  and  discharge 
<if  the  said  causes  of  action  in  the  said  [second]  plea  mentioned,  in  manner 


(i)  if  the  tccoid  and  satisfactioii  were  after 
^  tbe  plea  tbould  be  altered  accordingly ; 
^fmtt  *•  Payment  after  action.*' 

(t)  Tlw  acoeptance«  as  an  act  of  the  will, 
mi  pn^  reeeiving,  must  be  clearly  proved, 
■iji^  canaot  infir  it  from  the  course  of 
■Mn  between  the  plaintiff  and  defendant ; 
WAmmv.  BiWunut,9M.  &  W.  596. 

(a)  It  is  necessary  to  mention  the  kind  of 
H^  UmrUy  v.  CulvwrwtU,  7  M.  &  W.  180 ; 
i^Md  a  plea  of  accord.  &c.  must  be  specifi- 
ofiv  ynrtd  according  to  the  facts  alleged  in 
l^tliiii  V.  Kirkman,  1  M.  &  W.  418. 

(a)  "  It  ia  not  required  that  the  chattels 
wd  be  of  equal  value*'  (with  the  debt), 
"fcrthe  partf  reeeiviog  it  is  always  taken  to 
W  the  best  jodge  of  that  in  matters  of  uncer- 
^filae ;  Andrtw  v.  Boughey,  Dyer,  72  a ;'' 
^  BiBBaa,  C.  J*  in  Thompion  v.  Percival,  5 
B.lfcAd.993;  and  see  Mitchell  v.  Craig,  2 
1M.H.  8. 356;  5.  C.  10  M.  &  W.  367. 

(l)  iaff,  237, "  Deed."  This  defence  must 
■MpiQiQy  pleaded  where  the  bond  is  given 
var  iht  onginal  debt  has  been  contracted ; 


see  Weston  v.  Foster,  2  fiing.  N.  C.  693.  Aliter, 
where  the  bond  is  given  at  the  time  such  debt 
accrues ;  in  the  latter  instance,  the  specialty 
security  excludes  the  implied  promise,  and 
the  general  issue  suffices;  id.  ibid.  As  to 
merger  of  a  debt  in  a  higher  security,  see  3 
M.  &  G.  213  ;  Yates  v.  Aston,  4  Q.  B.  182. 
When  promissory  note  not  merged  in  subse* 
quent  warrant  of  attorney.  Bell  v.  Banks,  3 
M.  &  G.  264.  See  the  pleadings  and  law 
where  a  bill  or  note  has  been  taken  in  satirfae- 
tioii  of  the  debt,  Sard  v.  Rhodes,  1  Mee.  Ac  W. 
153 ;  5.  C.  4  Dowl.  743,  post, "  Bill  taken." 
The  plaintiff  could  not  reply  that  the  bond  or 
bill  was  unpaid,  t J. ;  on  the  other  hand,  an 
averment  in  the  above  plea,  of  payment  of 
the  bond  or  bill  would  render  it  bad  for  du- 
plicity, Wright  V.  Watts,  3  Q.  B.  89. 

(s)  Or  the  replication  mav  be  that  *'  plain- 
tiff did  not  accept  the  said  horse  from  the 
defendant  iu  full,"  6cc.  A  traverse  "that 
defendant  did  not  deliver,  nor  did  plaintiff 
receive,"  was  held  good  on  demurrer;  Webb 
V.  Weatherley,  1  B.  N.  C.  602. 


i 
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and  form  as  the  defendant  hath  in  the  said  [second]  plea  alleged ;  and  this 
the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


4.  Plea  to  a  Note,  satitfactum  by  Worky  OoodssoU^  and  Money  kui, 

under  an  Agreement  to  that  effect,  (a) 

Cammencementy  ante,  21.]  —  Saith  that  after  the  said  note  was  due  and 
payable,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4^.  J  H  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  that  the  defendant 
should  do  certain  work,  and  provide  materials  for  the  same  for  the  plidntiff; 
and  should  sell  and  deliver  goods  and  chattels  to  the  plaintiff,  md  knd  and 
advance  moneys  to  him  from  time  to  time^  to  the  extent  and  value  and 
amount,  and  in  full  satisfaction  and  discharge  of  the  principal  and  interest 
then  due,  and  the  interest  thereafter  to  become  due,  upon  the  said  pro- 
missory note,  until  the  same  should  be  thereby  fully  paid  off  and  satisfied ; 
and  the  plaintiff  then  agreed  to  accept  such  work  and  materials  so  to  be  done 
and  provided,  and  goods  and  chattels  so  to  be  sold  and  delivered,  and  moneys 
so  to  be  lent,  to  the  extent,  value  and  amount  of  the  principal  and  interest 
then  due,  and  the  interest  thereafter  to  become  due,  upon  the  said  note,  until 
the  same  should  be  fully  paid  off  and  satisfied,  in  full  satisfaction,  payment 
and  discharge  of  the  principal  and  interest  then  due,  and  the  interest  there* 
after  to  become  due,  upon  the  said  note ;  and  the  defendant  ttverSy  that  in 
pursuance  of  the  said  agreement,  he  the  said  defendant  did,  at  the  plaintiff's 
request,  from  time  to  time,  after  the  making  of  the  said  agreement,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  [<^c.  a  day  subsequent  to  the 
agreement  (6)]  do  and  perform  work,  and  find  and  provide  materials  for  the 
same  for  the  plaintiff,  and  sell  and  deliver  goods  and  chattels  to  the  plaintiff, 
and  lend  and  advance  moneys  to  him,  to  the  extent  and  value  and  amount^ 
and  in  full  satisfaction  and  discharge  of  all  the  principal  money  and  interest 
which  at  the  time  of  the  said  agreement  were  due,  and  the  interest  which 
afterwards  became  due,  upon  the  said  note,  until  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  when 
the  said  note  was  thereby  fully  paid  off  and  satisfied ;  and  the  plaintiff  then 
accepted  such  work  and  materials,  goods  and  chattels,  and  moneys  so  lent, 
to  the  extent,  value  and  amount  last  aforesaid,  in  such  satisfaction  and  dis- 
charge as  aforesaid  ;  and  this  the  defendant  is  ready  to  verify,  &c.  [^CounseCs 
signature* 


(a)  The  replicalioD  may  deny  the  agrees  with  the  plea  that  the  agreement  was  made 

ment,  or  the  performaDce  of  it  *'  ia  satisfac-  after  the  performance,  the  plea  will  be  bad 

tioD ;'*  concluding  to  the  country  ;  poxt,  238,  on  special  demurrer;  Stead  v.  Poyfr,  14  Law 

note(/).  J.  C.  P.  261. 

(6)  This  is  essential;  if  it  is  consistent 
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&  PleOf  to  Money  paid  for  Defendant's  iLse,  that  he  became  Uable 
thereto  as  Defendants  surety ^  and  that  he  deposited  Ooods  with 
the  PUnniiff  with  a  Power  of  Sale  to  cover  his  liability ,  and  that 
PlaisUiffsold  the  same  in  satisfaction  of  tfie  demand,  (c) 

Cknnmencementf  auto,  24,  Form  6.]  —  Saith  that  the  plaintiff,  before  die 

making  of  the  said  promise  as  to  the  said  sum  of  £— — ,  parcel,  &c,  and 

More  Che  commencement  of  this  suit,  to  wit,  on  [4*c.],  became  surety  and 

liable  for  the  defendant,  at  his  request,  to  a  certain  person,  to  wit,  one  E.  P. 

Ibr  the  said  sum  of  £~,  parcel,  &c.;  and  that  the  defendant  then  depo* 

med  with  the  plaintiff,  who  then  received  of  the  defendant,  certain  goods  of 

tiie  defendant,  to  wit, ,  of  great  value,  that  is  to  say,  £ ,  and  it  was 

tlien  agreed  between  them,  that  in  case  the  plaintiff  should  be  obliged  to  pay 
the  said  debt  or  sum  of  £*— ^-  for  the  defendant,  he  the  plaintiff  shoold  be 
at  liberty  to  sell  such  goods,  and  apply  the  proceeds  thereof  to  the  extent  of 
such  debt,  in  aatia&ction  and  discharge  of  the  money  he  should  have  so  paid 
for  the  defendant ;  and  the  defendant  avers  that  the  plaintiff  as  such  surety, 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c]  paid 

the  said  debt,  to  wit,  the  said  sum  of  £ ,  parcel.  See  for  the  defendant, 

as  io  the  declaration  alleged,  and  then,  by  virtue  of  the  said  agreement,  sold 
the  said  goods  and  applied  the  proceeds  thereof,  to  wit,  the  sum  of  £— •, 
then  received  by  him  upon  such  sale  as  and  for  such  proceeds»  the  same 
being  suffdent  in  that  behalf,  in  full  satisfaction  and  discharge  of  the  said 

•ma  of  £ ,  parcel,  &c.  and  of  the  defendant's  said  promise  in  respect 

tfaereol^  and  of  all  his  the  plaintiff's  damages  on  occasion  of  the  nonper- 
fonnsa<y  of  such  promise ;  and  this  the  defendant  is  ready  to  verifyf  &g« 
[Caimsefs  signature. 

6.  Plea  of  a  Guarantee  of  a  third  Person,  given  in  satisfaction  of  iks 

Debt  sued  on. 

Pope  V.  Andrews,  9  C.  &  P.  564 ;  and  see  Alexander  v.  Strong,  9  M.  & 
W.  TS4 ;  S.C.t  Dowl.  N.  S.  %56. 


7.  Plea  that  the  Defendant  was  indebted  to  Plaintiff  and  a  third 
Person,  and  that  he  gave  them  jointly  a  Warrant  of  Attorney  for 
their  Debts  in  full  satisfaction. 

Commencement,  ante,  21  or  24.]  —  Saith  that  after  the  making  of  the 
said  promise  in  the  declaration  mentioned  as  to  the  said  sum  of  £ ,  par- 
cel &c.,  and  whilst  the  defendant  was  indebted  to  the  plaifitiff  in  the  said 


(0  See  ft  siailar  pUt,  Bon  v.  Mom,  1  Com.  B*  237* 
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sum  o{£ ,  parcel  &c.  and  before  ihe  commcnceiiient  of  this  snit,  to  nil 

on  [4^.],  he  the  defendant  was  also  indebted  to  one  T.  W.  in  the  lam  c 

£ ,  making  together  the  sum  of  £ ,  and  the  defendant  then,  at  th 

request  of  the  plaintiflT  and  the  said  T,  W.,  signed,  ttaled,  and  as  his  off  aM 
deed  delivered  to  them,  a  certain  instrument,  called  a  warrant  orattomcfk 
confess  judgment,  bearing  date  on  [^c]  last  aforesaid,  directed  to  ceftM 
persons  therein  named,  as  and  ihen  being  attorneys  of  her  Majesty'a  CoMt 
of  Queen's  Bench  at  Westminster  respectively,  or  to  any  other  attorotft 
the  same  Court,  and  thereby  empon-ered  them  [^.  ut  out  the  wamml  ^ 
atlontetf  and  the  dcfeatance'],  and  the  defendant  then,  at  the  request  of  tbei 
the  said  plaintiff  and  T.  W.,  delivered  to  them,  and  they  then  acceptedad 
received  of  and  from  the  defendant,  the  said  warrant  of  attorney  so  exenkd 
by  bim  the  said  defendant  as  aforesaid,  in  full  satisfaction  and  dischu^rf 
the  said  sum  of  money  so  then  due  and  owing  to  them  the  said  plaintiff  iri 
T.  W.  respectively  as  aforesaid,  and  of  all  causes  of  action  in  respect  tha«( 
and  this  the  defendant  is  ready  to  verify  [^c.     CottnteFM  tignature. 


8.  PUa  to  a  Declaration  Jbr  an  Annuitt/,  that  one  G.  P.  vat » 

debted  to  Defendant,  and  Agreement  that  Defendant  thauid  retai 

oat  of  tie  Annuity  due  to  Plaintiff  enough  to  pay  himself  O.  P.'t 

debt,  agaimt  whom  he  should  not  take  Proceedings,  {d) 

Commencement,  ante,  23,  Var.  S.]     —  Says  that  aller  the  making  of  (!■ 

promise  in  the  [first]  count  mentioned,  and  before  any  of  the  annual  ntti 

in  the  introductory  part  of  this  plea  mentioned  became  or  were  paydk 

according  to  such  promise  and  undertaking,  and  before  the  commencemaii 

ri  [.S'c.j  a  (.'crtdiii  person,  to  ivii,  one  G.  P.  was  indebted 
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albretaidy  and  ako  for  and  as  payment  by  the  said  6.  P.  to  the  defendant  of 
the  said  sum  so  due  from  the  said  G.  P.  [with  all  interest  as  aforesaid  J  and 
that  in  the  mean  time  and  whilst  so  much  and  such  of  the  said  annual  sums 
were  becoming  payable,  the  defendant  should  not  enforce  payment  by  the 
said  O.  P.  or  other  the  person  or  persons  for  the  time  being  liable  on  the 
said  note  of  the  said  sum  and  interest,  or  any  part  thereof,  and  the  defendant 
avert  that  he,  relying  on  such  agreement,  did  not  whilst  the  annnal  sums  in 
the  introductory  part  of  this  plea  mentioned  were  respectively  becoming 
payable^  or  at  any  other  time,  enforce  or  receive  payment  from  the  said 
G*  P.  of  the  said  sum  so  due  to  him  from  the  said  G.  P.  as  aforesaid,  or 
any  part  thereof;  and  that  he  the  defendant,  in  further  pursuance  of  the 
same  agreement,  as  and  when  the  several  annual  sums  and  part  of  an  annual 
Bum  in  the  introductory  part  of  this  plea  mentioned  respectively  became  due 
and  payable,  and  before  the  commencement  of  this  suit,  retained  and  appro* 
priated  the  same  to  his  own  use  towards  and  in  satisfaction  and  discharge  pf 
the  said  sum  so  due  on  the  said  note  as  aforesaid  [with  interest  as  aforesaid] 
in  lieu  of  and  as  payment  by  him  to  the  plaintiff  of  the  same  annual  sums 
and  part  of  an  annual  sum  as  aforesaid,  and  in  lieu  of  and  as  payment  by  the 
said  G.  P.  to  the  defendant  of  the  said  sum  so  due  to  the  defendantyfrom 
the  said  G.  P.  as  aforesaid  ^  and  that  the  same  annual  sums  and  part  of  an 
anaual  sum  as  and  when  the  same  respectively  became  payable,  according  to 
the  said  promise  of  the  defendant,  were  not  more  than  sufficient  to  satisfy 
and  discharge  the  said  sum  so  due  on  the  said  note  with  interest  as  afore- 
said, of  all  which  premises  the  plaintiff  then  had  notice;    and  this  the 
defendant  is  ready  to  verify  [4*c.     CounseVs  signature. 


9.  Plea  of  satisfaction  to  one  of  three  Plaintiffs. 
Wallace  v.  Kelsall,  7  M.  &  W.  264.  («) 


1 0.  Plea  that  Plaintiff  and  E.  F.  were  indebted  to  Defendant^  and 
Agreement  that  such  Debt  should  be  set  off  against  the  Debt  sued 
foTf  Defendant  paying  the  difference. 

Commencement,  ante,  23,  Var.  5.]  —  Saith  that  af^er  the  said  sum  of 
dB'—^t  parcel,  &c.  became  due^  and  before  the  commencement  of  this  suit, 
to  wit,  OD  [4^*]  one  E.  F.  and  the  plaintiff  were  indebted  to  the  defendant 
in  a  hurge  sum  of  money,  to  wit,  £— ,  for  \_set  out  shortly  the  subject-matter 
tf  the  debt];  and  the  said  respective  sums  last  aforesaid  being  due  and  in 


(c)  It  was  held  io  that  case  that  authority  from  the  other  plaintiflls  to  make  the  settlement 
BSid  iwt  be  avened  or  proted. 
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arrear»  heretofore  and  before  the  commenceinent  of  this  suit,  to  wit,  oo  [4^*] 
it  was  mutually  and  respectively  agreed  by  and  between  the  definiidmit*  the 
Mid  E.  F.,  and  the  plaintiff,  that  the  defendant  should  abaodoQ  all  daim 
against  the  plaintiff  and  the  said  £.  F.  for  the  said  debt  so  due  from  Aem  to 
the  defendant  as  aforesaid,  and  that  the  defendant  should  pay  to  the 
the  sum  of  £  ,  being  the  difference  between  the  said  sum  of 
the  introductory  part  of  this  plea  mentioned,  and  the  said  sum  of  ;£— — -,  and 
that  the  plaintiff  should  thereupon  abandon  all  further  claim  as  to  the  sum  of 
£*'  '  ,  parcel  of  the  said  sum  of  ;£—  in  the  introductory  part  of  thii 
plea  mentioned,  and  should  not  take  any  proceedings  against  the  defendant 
to  recover  the  same,  and  that  the  said  respective  sums  of  £         and  jfi— — 

ahoold,  upon  such  payment  of  the  said  sum  of  £ being  so  made,  be  set 

off  against  each  other,  and  all  claims  and  causes  of  action  in  respect  of  dw 
said  sum  of  £  ■,  parcel  &c.,  and  of  the  said  sum  of  ^— *  ao  due  as 
aforesaid,  and  every  part  of  such  sums,  should  be  satisfied  and  disdiaifed; 
and  the  defendant  avers  that  in  pursuance  of  the  said  agreement,  he  the 
defrndant  hath  ever  since  the  making  thereof  abandoned  all  daim  for  the 
said  debt  against  the  said  plaintiff  and  the  said  £.  F.  or  either  of  them }  and 
the  defendant,  after  the  making  of  the  said  agreement,  and  before  the 
oommeneement  of  this  suit,  to  wit,  on  [4*c.]  in  pursuance  of  sueh  agree- 
ment, paid  to  the  plaintiff,  and  the  plaintiff  then  received  of  and  from 

the  defendant,  the  said  sum  of  £ ,  being  the  difference  between  the 

said  sum  of  ;S^— *  and  the  said  sum  of  ;6—  so  due  as  aforesaid, 
upon  the  terms  aforesaid ;  and  the  said  respective  sums  of  £— —  and 

£ were  thereupon  set  off  against  each  other,  and  all  claims  and  causes 

of  action  in  respect  of  the  said  sura  of  £ ,  parcel  &'C.  and  of  the  said 

sum  of  £ so  due  as  aforesaid,  and  every  part  of  such  sums,  thereupon 

were  and  are  thereby  satisfied  and  discharged ;  and  this  the  defendant 
is  ready  to  verify  [^Spc,     CounseVs  signature. 


11.   That  Plaintiff  was  indebted  to  one  7".  J.  and  agreement  that  J)e- 
fendant  should  pay   T,  J.  the  debt  sued  for,  Plaintiff's  debt  to 
T.J.  being  extinguished.(f) 

Commencement  as  ante,  23,  Var.  5.]    That  the  plaintiff,  after  the  said  cause 

of  action,  as  to  the  said  sum  of  .£ ,  parcel,  &c.  had  accrued,  and  before 

the  commencement  of  this  suit,  to  wit,  on  [cj-c]  was  indebted  to  one  T.  J.  in  a 


(/)  Where  a  plea  averred  a  set-off  on  ac- 
count of  a  debt  due  from  plaintiff  to  defendant 
and  then  alleged  that  an  account  and  settle- 
ment of  that  debt  and  of  the  debts  in  the  de- 
claration was  accepted  by  plaintiff  in  award 
and  satisfaction,  it  was  held  sufficient  in  the 
replication  to  allege  merely  that  plaintiff  was 


not  indebted  in  manner  and  form,  &o. ;  Lear- 
mouth  V.  Gvaiidiiie,  5  M.  &  W.  658.  A 
replication  traversing  both  an  agreement  for 
an  accord,  and  also  its  performance,  is  doable; 
De  Wotf».  Beavan,  13  M.  &  W.  160;  6'.  C. 
2  1).  &  L,  345. 
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laige  fiini  of  iiMiiiejri  to  wit»  £— *-i  and  the  taid  T.  J.  was  then  indebted  to 

the  plaioliff  in  another  large  sum  of  money^  to  wit,  £ ,  the  said  two  last 

mentiooed  suma  reapectiTelj  exceeding  the  sum  in  the  introductory  part  of 
thia  plea  mentionedi  and  thereupon  it  was  then  mutually  agreed  by  and  be- 
tween the  plaintiff,  the  defendant  and  the  said  T.  J.,  that  an  acoonnt  shoald 
be  had  and  stated  by  and  between  the  said  T.  J.  and  the  plaintiff,  concerning 
the  moneys  in  which  they  were  so  respectively  indebted  to  each  other  as 
albresaidy  and  that  the  plaintiff  should  be  accredited  in  such  account  with 
the  said  amn  of  ;£— ',  parcel,  &c.,  and  that  the  plaintiff  should  be  allowed 
the  amount  thereof  in  such  account  as  though  the  same  were  a  debt  due 
from  the  aaid  T«  J.  to  the  plaintiff;  and  that  the  said  T.  J.  should  accept  the 
defendant  mstead  of  the  plaintiff  as  his  debtor  as  to  the  said  sum  of  ;{— — **, 
and  that  aU  claims  and  causes  of  action  of  the  plaintiff  against  the  defendant 
m  respect  thereof  should  be  thereby  discharged  and  satisfied,  and  that  aa  to 
anch  aum  ao  to  be  allowed  in  such  accounts,  all  claims  and  causes  of  action 
of  the  said  T.  J.  against  the  plaintiff  in  respect  thereof  should  be  thereby  dia- 
chaiged  and  satisfied ;  and  the  defendant  further  saith,  that  in  pursuance  of 
such  agreement,  afterwards,  and  before  the  commencement  of  thia  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  an  account  was  had  and  stated  by 
and  between  the  said  T.  J.  and  the  plaintiff  concerning  the  moneys  in  which 
they  were  ao  reapectively  indebted  to  each  other  as  aforesaid,  and  the  plain- 
tiff was  then  accredited  in  such  account  with  the  said  sum  of  £— -,  parcel, 
kt4f  and  the  plaintiff  was  then  allowed  by  the  said  T.  J.  the  amount  thereof  as 
though  the  same  had  been  a  debt  due  and  owing  from  the  said  T.  J.  to  the 
plaintiff,  and  the  said  account,  the  balance  whereof  against  the  plaintiff 

amounted  to  £ ,  was  then  finally  stated  and  settled  in  pursuance  of  the 

fiaid  agreement,  with  such  credit  allowed  therein,  and  the  said  T.  J.  then 
accepted  the  defendant  as  hia  debtor  as  to  the  said  sum  of  £<  ,  parcel, 
&c,  on  the  terms  aforesaid,  and  the  plaintiff  then  accepted  such  premises  in 
fttD  aatisftctfon  and  discharge  of  the  said  causes  of  action  as  to  the  said  sum 
of  ^— — i,  parcel,  &c* ;  and  this  the  defendant  is  ready  to  verify.    [^CounseVs 


12.  Plea  that  Defendant  was  indebted  to  one  F.  F.,  and  agreement 
thai  Plaintiff  should  accept  F.  F.  as  his  Debtor,  in  lieu  of  De- 
fendant, (j/) 

Commeneemeni  as  ante,  23,  Form  5.]  —  Saith,  that  afVer  the  makii^  of  the 

aaid  promises  in  the  said  declaration  mentioned,  as  to  the  said  sum  of  £ , 

parcdy  &G.,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4*c.]  one 
P.  F.  was  indebted  to  the  defendant  in  the  sum  of  £ ,  for  [the  pice  and 


(g)  Ste  the  caiet  ChiU  jun.  Coat.  Bird  y.  Gammon,  3  B.  N.  C.  890  ;  as  to  replicatioo,  tee 
■on  to  ISBl  fiMM. 
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Tslue  of  goods  before  thea  sold  and  delivered  by  the  defendint  to  the  wl 
F.  F.  at  bis  request] ;  and  it  waa  thereupon  then  mutiiBlly  agreed  bj  ud 
between  the  plaintiff;  the  defendant  and  the  said  F.  F.,  (A)  that  the  defend- 
ant should  cetinquish  and  abandon  his  said  claim  against  the  said  F.  F.  fet 
the  said  sum  of  £  —  bo  due  to  the  defendant,  and  that  the  said  F.  F.  iboaid 
pay,  and  he  then  promised  the  plaintiff  to  pay  him  on  request,  the  said  litf 
mentioned  sum  of  money  to  him  the  plaintiff*  instead  of  the  defendant,  ud 
that  the  plaintiff*  should  and  would  accept  and  take  the  said  F.  F.  at  the 
debtor  of  him  the  plaintiff  for  the  said  last  mentioned  sum  of  money,  in  lien 

of  the  defendant,  in  respect  of  the  said  sum  of  £ ,  parcel,  &c,  ind 

should  have  no  further  claim  against  the  defendant  in  respect  of  duvid 
sum  of  £——,  parcel,  &c. ;  and  the  defendant  further  says,  that  in  pur- 
suance of  the  said  agreement  so  made  as  aforesaid,  he  the  defendant  did  then 
relinquish  and  abandon,  and  hath  thence  hitherto  relinquished  and  abandoned 
his  said  claim  against  the  said  F.  F.  for  the  said  sum  of  £■  so  doe  U) 
him  the  defendant  as  aforesaid,  and  the  plaintiff^  then  accepted  the  aaid  F.  F. 
u  his  debtor  on  the  terms  aforesaid ;  and  this  the  defendant  is  ready  tc 
verify,  [<^c.  Counsel's  signatuTe. 


13.  Plea  that  the  Contract  was  made  with  an  Agent  of  the  Pltdntiff 
againtt  whom  Defendant  had  a  set-off,  and  that  Defendant  eredittd 
the  Agent  with  the  amount  of  the  Cause  of  Action,  which  Plmtijff 
accepted  in  satisfaction. 

Steward  V.  Aberdein,  4  M.  &  W.  ail. 
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m^f^  Uftamg  that  diat  debt  was  the  same  debt  as  a  sum  of  4/.,  pareel 
M0M  ooont  (the  acorant  stated),  and  then  answering  4L,  was  held  bad 
wing  ia  the  body  of  it  two  sums,  while  professmg  in  its  commencement 
«r  cSly  one.  It  impeaied  to  be  the  opmion  of  Parke,  B.  in  that  case, 
)  ibnn  adopted  in  Mee  v.  Tomlinson  was  correct,  but  in  Foot  v.  Baker, 
0. 335,  note  (b),  it  is  observed,  that,  inasmuch  as  the  plaintiff  claims 
If  in  the  two  counts,  the  account  stated  must  be  understood  as  alleged 
)lainti£^  to  have  been  stated  of  sums  other  than  that  separately  demanded 
Int  count,  whether  it  be  so  expressed  in  the  count  or  not,  and  therefore 
abo?e  mode  of  pleadins  would  be  bad  for  duplicity,  as,  besides  the  q>edal 
it  would  operate  as  a  plea  of  the  general  issue  to  the  last  count,  or  to  an 
ed  moiety  of  both  counts ;  tedqu,?  In  Rayner  v.  Wrightf  3  Q.  B.  922, 
I  plea  pleaded  to  a  count  for  work,  and  also  to  another  count  on  an  account 
ivened  matter  of  defence  applicable  only  to  the  work,  it  was  held  bad  for 
'an  averment  that  the  account  was  stated  concerning  the  work  mentioned 
int  count.  This  objection  would  however  seem  not  to  apply  where  the 
B  framed  as  ante,  46, 48,  and  the  defendant  pleads  to  a  certain  sum 
if  the  money  mentioned  in  that  count  (as  ante,  23,  "  Variation,"  5),  and 
era!  issue  to  the  residue ;  as  non  conttat  that  such  residue  does  not  in 
le  only  account  stated  between  the  parties. 

of  plea  that  an  account  was  stated  o£  and  concerning  a  specialty  debt  not 
le,  Hopkins  y.  Logan,  7  Dowl.  361 ;  but  gu,  wheUier  such  a  plea  does 
rant  to  non  aasumpnt ;  and  see  Lord  Falmouth  y.  Thomas,  1  C.  &  M.  89. 


ADMINISTRATORS.  (•) 
See  *'  Executors/'  post. 

U  the  Letters  of  Administration  granted  by  a  Bishop  to 
Uifff  claiming  as  Administrator,  are  void,  because  the  In^ 
id  bona  notabilia  in  another  Diocese,  (k) 

On  the day  of ,  a.  d. • 

"^      The  defendant,  by his  attorney  [or  "  in  pe'^" 

I  80D,"]  saith,  that  the  diocese  of  Chester  is,  and  at  the 
g  as  time  of  the  death  of  the  said  £.  F.  was,  within  the  pro- 
%  &c.  ^  vince  of  York,  and  that  the  said  diocese  of  Carlisle  is, 
one  of  tne  death  of  the  said  E.  F.  and  at  the  time  of  the  granting 
ettera  of  adminbtration  was,  within  the  province  of  York,  and 
E.  P.,  at  the  time  of  his  death,  was  an  inhabitant  of  and  com- 
e  parish  of  K.,  in  the  county  of  Westmoreland,  and  within  the 
le  Bishop  of  Carlisle ;  and  the  defendant  further  says,  that  the 

few  Rales,  leg.  21, "  In  ac-  within  the  same  province,  the  administration 

{anst  administrators,  &c.,  the  mtut  be  granted  by  the  metropolitan  of  the 

neh  the  plaintiff  or  defendant  province ;  id,  -,  see  in  general  1  Wms.  on 

feooid  to  sue  or  be  sued,  shall  Executors ;  Huthwaiu  v.  Phaire,  1  M.  &  G. 

I  be  eoBsidered  as  in  issue  un-  169.    Assets  in  Ireland  are  assets  abroad ; 

nied."  WhyU  v.  Rae,  3  Q.  B.  493.  As  to  administra- 

•old   be   specially   pleaded ;  tion  within  a  peculiar,  Lytant  v.  Barrow,  2  B. 

>  6  B.  &  C.  491.    If  the  other  N.C.  486.  The  replication  may  bea  denial  that 

it  the  intestate  had  bona  nota*  the  intesute  had  any  goods,  flee,  to  the  value 

iflbeot  ffovtnet,  the  diocesan  aforesaid,  or  any  part  thereof  in  the  diocese, 

lat  admmistration ;  but  where  &c.,  concluding  to  the  country. 
I  kiMiiista6Uia  ia  two  dioceies 

R 


not 
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said  E.  F.  ID  his  lifetime,  and  at  the  time  of  his  death,  had  drrm  goodi  u 
chattels,  riglits  and  credits,  wliich  were  boiM  notidniia  in  the  aevenl  d 
of  tbe  Bishop  of  Cariisle  and  of  the  Bishop  of  Chester,  within  tbe  saidpr»- 
vince  of  York,  that  is  to  say  goods  and  chatteb  to  the  value  of  jfl-  ■■■  aod 
npnards  within  the  diocese  of  the  Bishop  of  Carlisle,  to  wit,  M  die  pariah  at 

K.,  and  also  other  goods  and  chattels  to  the  value  of  £ and  npwsidi' 

within  the  said  diocese  of  the  Bishop  of  Chester,  to  wit,  at  and  in  the  nil 
county  of  Westmoreland ;  by  reason  whereof  the  said  letters  of  a 
tion  are  void  in  law ;  and  this  the  defendant  is  ready  to  verify,  &c. 


2.  Plea  that  Defendant  i*  not  Administrator.  {I) 

C.  D.  sued  as     ~1       The  defendant,  by his  attorney,  [or  "  in  pa> 

administrator,  &c.       son,"]  says  that  he  is  not  nor  ever  hath  been  admiai^ 

ats.  trator  of  the  goods,  chattels  or  credits  which  were  ef 

A>  B.  J   the  said   E.  F.  deceased,  in  manner  and  form  a*  tl» 

plaintiffhath  in  his  said  declaration  alleged ;  and  this  the  defendant  is  ready 

to  verify,  &c.  (m) 


See  the  forms  of  declaration,  ante,  51.     Effect  of  non  tutvugtat,  ante,  ttKif  .. 
The  following  forms  may  suffice  on  this  head ;  see  other  pleas,  pott,  "iSm^ 
ter  and  ServanL" 


■  Pleas  (to  Form  2,  ante,  5\,)—ht.   That  Defendant  did  not  utT 
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5  &e  pbdatiff  tiich  of  the  said  goods  as  remained  uiiBold  by  him  the  de- 
hadant  in  nuumer  and  form  as  the  plaintiff  hath  in  the  said  first  count  allied ; 
nd  of  tiiit  die  defendant  puts  himself  upon  the  country,  &c. 

8.  And  finr  a  furdier  plea  [to  the  said  first  count,]  the  defendant  sap,  that 

rfte  the  said  sale  of  the  said  goods  and  chattels  in  the  said  first  count  men- 

tonedy  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c],  [esact  day 

ml  wuierial,']  he  the  defendant,  when  so  requested  as  aforesaid,  rendered  to 

lie  piaintiira  tme  and  just  account  of  the  sale  of  the  said  goods  and  chattels 

sal  of  the  moneys  arising  from  the  said  sale  thereof,  and  then  delivered  up 

lithe  phuntiflT such  of  the  said  goods  as  then  remained  unsold  by  him  the 

Mndant,  [of  cohtk  the  traverse  will  depend  en  tJte  form  of  the  aUegation 

Asiri};  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Pleoi  (to  Form  3,  ante,  62,)  that  Defendant  used  due  care  in 

selling. 

And  for  a  further  plea  to  the  first  count,  the  defendant  says,  that  he  did, 
tDwit,  from  the  time  of  the  making  of  the  promise  and  undertaking  in  the 
ane  count  mentioned,  until  and  at  the  time  when  the  [sugar]  in  the  same 
count  mentioned  was  sold  and  disposed  of  as  therein  mentioned,  use  due 
flse  and  diligence  in  and  about  the  endeavouring  to  sell  and  selling  and 
lipsiDg  of  the  said  [sugar]  for  the  plaintiff;  and  of  this  the  defendant  puts 
Kaidf  upon  the  country,  &c. 


I  Pfaos  (to  Form  4,  ante,  63,)— U^  That  Plaintiff  did  not  order 
Defendant  to  sell  at  the  price  mentioned. 

2d,  That  Defendant  could  not  obtain  the  price. 
3<{.  Tliat  defendant  sold  part  at  such  price. 
4th.  That  Defendant  used  due  care  in  trying  to  obtain  the  price. 
5th.  That  Plaintiff  consented  to  delay  the  Sale,  and  then  allowed 
Defendant  to  sell  for  the  best  price. 

1.  Cmmeneemewt^  ante^  21  or  24.]    —  Says,  that  the  plaintiff  did  not 

or  direct  the  defendant  in  manner  and  form  as  the  plaintiff  hath  above 

Alt  behalf  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 

f  &c* 
t  And  for  a  further  plea  to  the  said  [first]  count  the  defendant  says,  that 
» sodi  agent  as  in  the  said  count  mentioned  could  not  nor  might  by 
doe  care  and  diligence  have  obtained  for  the  sugar  in  the  said  first 
M  mentioDed  a  higher  price  than  the  same  was  sold  at  as  in  the  same 
iat  mentioned ;  and  of  this  he  puts  himself  upon  the  country,  &c. 
3.  And  for  a  further  plea  to  the  said  [first]  count,  so  far  as  the  same  re- 

b2 
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lates  to  pan,  to  wit,  forty-five  bogsheads  of  the  sugar  therein  men^^e^ 
and  the  causes  of  actioa  in  respect  thereof,  the  defeodant  says,  that  he  did 
within  a  reasonable  lime  after  lie  was  so  ordered  and  directed  as  in  the  same 
count  mentioned,  to  wit,  on  [i^.],  sell  and  dispose  tliereof  at  die  price  at 
which  he  was  io  ordered  and  directed  to  sell  as  in  the  said  first  count  ineD< 
tioned,  and  in  obedience  to  such  order  and  direction :  and  of  this  he  puti 
himself  upon  the  country,  &'c. 

4.  And  for  a  further  plea  to  the  said  [first]  count  tlie  defendant  says,  that 
he  did,  lo  wir,  from  the  lime  when  he  was  so  ordered  and  directed  as  in  the 
said  first  count  mentioned,  continually,  until  the  said  sale  of  die  said  sugxi 
in  that  count  mentioned,  use  due  care  and  diligence  in  obeying  the  said  ordei 
and  direction ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &Ci 

5.  And  for  n  further  plea  to  the  said  first  count  the  defendant  says,  that 
after  he  was  so  ordered  and  directed  as  in  the  same  count  meDtioned,  and 
before  he  was  able,  using  due  care  and  diligence  in  tliat  behalf,  to  obey  such 
order  and  direction,  lo  wit,  on  {^■c.'\,  and  from  thenceforth  continually  until 
the  said  sale  of  the  said  sugar,  as  in  the  same  count  mentioned,  he  the  de- 
fendant, with  the  assent  and  by  the  authority  of  the  plaintiff,  abstained  front 
selling  the  same  sugar,  and  then,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  said  [<^'C.],  with  the  assent  and  by  the  authority  and  command 
of  the  plaintiff,  sold  and  disposed  thereof  at  the  best  price  which  he  the 
defendant,  using  due  care  and  diligence  in  that  behalf,  could  then  obtain  for 
the  same,  to  wit,  the  price  in  the  same  count  in  that  behalf  laeotioaed ;  aoA 
this  the  defendant  is  ready  lo  verify,  &c.  (w) 


4.  Plea  to  a  Count  for  Money  had,  §-c,  that  the  Defendant  received  U 
as  Plaintiff's  Agent,  oTid  that  it  teas  stolen  from  him. 
Commencement,  ante,  21  or-  24.]  —  Says,  that  the  said  sum  of  £  ; 
parcel,  &c.,  was  received  by  him  the  defendant  as  the  agent  and  servant  of 
the  plaintiff,  and  for  bis  use  and  by  his  permission  to  be  kept  by  the  defend- 
ant as  such  agent  and  servant  in  bis  possession  and  custody  for  the  plaintiff, 
until  the  defendant  could  pay  over  the  same  to  the  plaintiff;  and  the  de- 
fendant  further  saith,  that  after  he  had  so  received  the  said  sum  of  £  ■, 
parcel  &c.,  as  such  agent  and  servant  as  aforesaid,  and  before  the  same  or 
any  part  thereof  was  demanded  of  him  by  the  plaintiff,  and  whilst  the  sum 
was  so  in  his  the  defendant's  said  possession  and  custody  as  such  agent  and 
servant  as  aforesaid,  and  before  the  defendant  could  or  might  pay  over  the 
same  to  the  plaintiff,  and  before  any  default  in  that  behalf  on  the  part  of  the 
defendant,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c],  (be 
utd  sum  of  jC-^^,  parcel  Sec,  was  unlawfully  and  feloniously  taJten,  aiolen 

(m)  Dt  in/aria  roi|^l  be  Kpfied  lo  ihjt  plea. 
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ried  away^  by  persons  to  him  unknown,  from  and  out  of  the  said  pos- 
ind  custody  of  the  defendant  as  such  agent  and  servant  as  aforesaid,  (n) 
his  defiudty  and  although  he  then  took  due  and  reasonable  and  proper 
the  same ;  and  this  the  defendant  is  ready  to  verify. 


APOTHECARIES.    See  ante,  p.  225. 


ARBITRAMENT  AND  AWARD. 


of  Arbitrament  and  Award  {without  performance^  to  a  De- 
^oration  upon  a  Contract  to  recover  general  Damages,  (o) 

meement^  ante^  21.]  —  Saith,  that  after  the  making  of  the  promises 
id  declaration  mentioned,  and  before  the  commencement  of  this  suit, 
n  [4^«]  certain  differences  having  arisen  and  being  then  depending 
ig  the  same  between  the  plaintiff  and  the  defendant,  they  mutually 
d  themselves  (p)  to  refer  and  did  then  refer  the  said  matters  in 
e  to  the  award,  order  and  arbitrament  of  W.  H.  and  T.  F.,  and  in 
f  should  not  agree,  then  to  the  umpirage  of  T.  P.,  and  agreed  that 
non  of  the  said  arbitrators  or  umpire  should  be  final,  so  as  the  said 
r  umpirage  should  be  made  in  writing  ready  to  be  delivered  to  the 
jesy  or  such  of  them  as  should  desire  the  same,  on  or  before  the 

jT  of then'  next ;  and  the  defendant  further  saith,  that  afler- 

3  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  that  the 
It  had  then  promised  the  plaintiff  to  perform  and  fulfil  the  said 
r  umpirage  in  all  things  to  be  contained  therein  on  the  part  of  the 
It  to  be  performed  and  fulfilled,  he  the  said  plaintiff  then  promised 
3dant  to  perform  and  fulfil  the  said  award  or  umpirage  in  all  things 
ktained  therein  on  his  the  said  plaintiff's  part  to  be  performed  and 
;  and  the  defendant  further  saith,  that  the  said  W.  H.  and  T.  F. 
espectively  taken  upon  themselves  the  burden  of  the  said  arbitration, 
having  agreed  upon  the  matters  so  referred  to  them,  the  said  T.  P. 
Q  in  due  time,  and  before  the  commencement  of  this  suit,  to  wit, 


nprnrim  might  be  replied. 

ID  general  RoL  Ab.  "  Arbitra* 
;  Com.  Dig.  "  Accord,"  (A.  1); 
'*  Arbitnuoent ;"  Chit  jun.  Contr. ; 
\iUmer,  2  C.  &  J.  47.  and  form 
weym  ▼.  Edicards,  1  Y.  &  J.  19 ; 

V.  Tuttertall,  1  A.  &  E.  491. 
•  srtibKth  that  it  is  no  plea  to  an 
necovw  a  dUbt  tbat  the  parties  re- 
dum  to  aibitratioDf  and  that  the 
MMiikd  m  certain  som  to  Im  paid 
nlais  mrntoi  or  a  tender  of  tbat 
igtd;  uA  that  in  an  action  to  re- 


cover general  damaget  on  a  special  contract, 
arbitrament  and  award,  without  performance, 
may  be  pleaded  to  a  count  on  the  original 
contract.  And  see  Edwards  v.  Baugh,  11 M. 
&  W.  641,  as  to  this  plea  puis  darrein  eon' 
tinuanee.  Stow  v.  Bloxam,  2  £sp.  804.  A 
plea  of  a  -pending  arbitration  cannot  be 
pleaded  in  bar  to  the  original  caase  of  action  ; 
Harris  v.  Reifnoids,  14  Law  J.  241,  Q.  h, 

(p)  As  to  the  avermenU  showing  the  sub- 
miaion  and  award,  tee  anU,  73  to  75,  Forms 
1,2. 
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on  the  (lily  of ,  in  the  year  aforeaaiil,    took    ujion  hiiDcdf  ihe 

buithen  of  the  said  aibitraiion  and  umpirage,  and  having  duly  examined 
.  wad  coDiidcred  the  said  lubjeci- matter  in  difference  b«tiveen  tlio  plunuff 
vind  defendant,  he  the  liaid  T.  F.  did  then  make  and  publish  hiE  award  and 
umpirage  in  writing,  undiir  his  hund,  of  nnd  concerning  the  premises,  rtady 
to  be  delivered  to  the  said  parties,  and  did  thereby  then  award  and  declare 
and  concerning   the  said  matters  in   differenoe   lo  referred,  that    the 

'  defendant  should  pay  the  plaintiff  the  sum  of  £ .  on  the  day  of 

—  then  next,  as  by  the  said  award,  reference  being  thereunto  had,  will 
re  fully  appesr  ;  and  this  the  defendant  is  ready  tg  verify,  &c. 


2.  Replication  thereto. 
[TAs  reylication  may  be,  if  ihi-  reference  tu  arbitration  be  ikmed,  "  thai  the 
flaintiffand  deleodaiit  did  not  submit  themselves  to,  or  agree  to  refer,  ai 
refer  the  said  matters  in  ditferenie  tu  the  awiird,  order  or  arbitrament  of 
iae  said  W.  H.  and  T.  i'.,  or  in  case  iliey  should  not  agree,  then  to  the  um- 
pirage of  the  said  T.  V.  in  nianncr  and  form  an  the  defendant  hatU  in  hit 
'  uid  pica  alleged  ;  and  of  tliis  the  defendant  puts  himself  upon  the  country, 

&c. ;  '■  vrif  the  award  be  denied,  "  that  the  said did  not  make  the  said 

auppoaed  award,"  S^c.,  see  pDfU  Picast  "  Award  ("  or  the  plaintiff  may  replf 
a  revocatiuH  of  the  mliaiitsion,  (jtix  id.)  or  iierr  assign  that  the  malters  in  dii- 
putt  mentioned  in  ike  dedaration  arc  other  tliaa  and  diffcrail  lo  the  aiatlni 
nferred;  see furlher,  pout,  lit.  "  Award," 254.] 


ASSIGNEES  OF  A  BANKRUPT. 

Om.  See  Forms  of  Declarations,  ante,  G2  lo  <i5.  Pleas  of  set  oS,  and  mutual  oedh,  b 
actions  by  ot  against  assignees,  post,  "  Set  off."  Payment  to  asagnees,  pott, 
"  Payment"  By  the  New  Rules  on  Pleading,  (reg.  21,)  ■'  in  aD  aelioni  by 
and  against  assigneos  of  a  bankrupt  or  Insolvent,  Sec,  the  ckaracler  in  which  toe 
plainUff  or  defendant  la  staled  hi  the  record  to  sue  or  be  sued,  shall  not  be  ctm- 
aidereil  as  in  issue,  unless  special!}/  denied."  Non  aaumpiU  is  therefore  instdS- 
cient  to  put  the  assignee  oi'  a  bankrupt  upon  proof  of  the  bankruptcy,  or  lui 
title,  though  he  sue  on  u  cause  of  action  stated  to  accrue  to  him  in  toe  ca:fadtj 
of  assignee. 

The  Bankrupt  Act,  6  G.  4,  c.  IG,  a.  90,  enacts  "that  in  any  action  tiy  or  aga/tut 
any  assignee,  commissioner,  or  person  acting  under  the  warrant  of  the  oom- 
mimioners,  for  any  thing  done  aa  such  commissioner  or  under  such  weznnt,  no 
proof  shall  be  required  at  the  trial  of  the  petidoning  creditor's  debt,  or  of  the 
trading  or  act  of  bankruptcy  respectively,  unless  tbc  other  pai^  in  such  actiiai 
shall,  if  defendant  at  or  before  pleading,  and  if  plainti^  befiire  issue  joined,  pn 
notice  in  writing  to  such  assignee,  &c.  that  be  intends  to  diqiute  imne  aod 
which  of  such  mstteis." 

By  6G.4,  c.  16,  S.82,  "if  the  bankrupt  shall  not  (if  within  the  UmtadKiiwdeni  at 
the  time  <^  the  issuing  of  the  fiat)  witbio  two  c^endar  moaths  after  tbe  a^jniia^ 
tion,«'(ifbewaioHtofthe  United  Kiofdom)  within tmlwinanthi^trthaa^ 
judioatiia,  have  ^ivea  notice  of  bit  intention  to  di^«rte  dMVMUMM^iMllaM 
proceeded  thetem  with  due  dOigence,  Ae  rf^MwtoM  tdna  fcrfwafta— fc- 
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aaun  at  ihe  tlnu  of,  or  pievioiu  to,  the  sdjudication  of  the  petitioning  creditor's 
IM  at  debU,  and  of  the  trading  and  act  or  acts  of  bankniplcy,  shall  be  condu- 
um  (stdmfc  of  the  metten  therein  rccptdively  contained,  in  all  actioiii  at  law  or 
aiiti  in  equi^  brought  by  the  asiigneei  for  any  debt  or  danand  for  which  lAe 
tmirmt  taighl  have  iiataiaed  an  action  or  mil.       See  1  &  2  W.  4,  c.56,  s.  17; 

I  Stait.  Et.  3d  ed.  129;  Arrhbold's  Bankrupt  Law,  by  Flather,  10th  ed.  462; 
Kitcheiia-  t.  Pomtll,  3  A.  &  £.  232. 

B);3&6  Vict.  c.  122,  a.  24,  the  "London  Gazette"  ia  made  conclusive  evidence 
in  all  BctioDB  against  the  bankrupt,  and  in  all  actions  broueht  by  the  assignees 
for  an;  debt  or  demand  for  which  the  bankrupt  might  have  Bustained  any 
Ktion,  that  be  was  adjudged  a  bankrupt  before  date  of  fiat,  and  that  the  fiat 
ivued  on  the  dav  when  it  ii  stated  io  the  Gazette  to  bear  date ;  but  this  doet 
Mt  ipply  to  ti^nd 

II  M.  h  Vf.  £06. 


le  dav  when  it  is  stated  m  the  Gazette  to  bear  date ;  but  (his  doet 
0  ti^ndimtioiu  made  before  Uth  Nov.  1842;  EdwartU  v.  iSAcmn, 


1.  Demai  that  PlaiTttiffg  are  Assiffnees.(q) 

C.  D.  1.  Nomutumptit.    And  for  b  further  plea  in  this 

■ts.  J  behalf  the  defendant  saich,  that  the  plaintifl^  were  not 

A.  B.  and  another)  V  nor  ore  tbey  asaigneea  of  the  debts,  estate  and  effects 

niing  as  \  of  the  said  E.  F.,  a  bankrupt,  in  manner  and  form 

M^nees,  &c.  u  the  plaintiffs  have  above  in  the  said  declaration 

Aged]  and  of  tbii  the  defendant  puts  himself  upon  the  country,  &c. 

2.  Notice  to  be  given  with  the  above  Plea,  (r) 

bibe . 

A.  B.  and  G.  H.  nwn^  as  assignees  of  E.  F.  an  alleged  bankrupt,  plaintiff, 

and 
C.  D.,  defendant. 
Take  notice  that  the  above-named  defendant  intend*,  on  the  trial  of  this 
MM,  to  dispute  the  tra^Mg,  petitioning  creditor' t  debt,  and  act  of  bankruptcy, 
[rif  QM  o»ly  ej  tuch  matlert  be  disputed,  name  it  according  to  the  plea,']  of 


-.  (i)  Fwttr  «.  WtUtr.  1  H.  h  G.  686 ;  the  same  holds  id  trover,  Bveklm  v.  Fro,t,  B 

^rafm.  U-:..   Setll  «.  Tlumti,  6  C.  &  P.  A.  &  E.  645;  and  ejeclment,  broughl  by  as. 

JII.     lalnflL-..Sftacr,  1  C.  M.  &  R.  433,  ligDeei,  Dot  i.  Johnion  V.  Lheritdgt.  II  M. 

i«udetid>.!.  il.ttunnictioDbjthesuig-  &  W.  gl7. 

Jiao(ibani.i  ,|4,adininiaai  of  their  lille  u  (r)  Seeonlr,  note  (o).      This  notice  must 

MVBCtsbv  iliv'i'ifsDdaat,  ID  lexers  iddresud  be  specific;   aoi'ice  of  iatemioa  to  dispute 

.klWuliciiur  Hi  tbe  commiinoD  and  lo  one  "  the   bankniplcy"  is  insufficient;    Trimliy 

4f  U>c  i£ug!ices,an  f>ni>rf/Mt«e*ldeDcGor  v.  Unwia,  6  B.  &  C.  537.     If  Ibe  notice 

Ab.Muio  di<p«iawithitrictproof,  though  betodiipute  "the  act  of  bankruptcy"  only, 

An  ■  1  piu  desjiu  the  title  of  (be  plain-  and  (he  plaioiifT  succeed  a(  the  dial  in  prov- 

itt  u  u&igiKtd,  atu  notice  to  diipD(e  has  iog  an  act  of  bankruptcy,  then  a  trading,  and 

.!•«  (iien  ;  («t  6  b  6  Vict.  c.  122,  cited  a  peUtioDing  creditor's  debt,  to-eiitlmt  mth 

•HI,  lAa.       L'uihr  tUi   pUa   and   the   no-  that  act,  but  no  others,  are  admitted ;  Purter 

ttK  (ohich  oiuK  ia  all   csiei  be  delivered  >.  Walker,  I  M.  Si  G.  666. 

mb  ihc  pica,  the  ptea  aloaa  being  inauffi-  If  the  notice  to  dispute  be  not  given  m  due 

tmti.  Mivn  V.  Htplual,  7  C.  &  P.  IIS),  the  lime,  the  part^  ihould  oblaio  a  judge's  order 

btdisf ,  ilic  pc-iiiioMng  cndilor's  debt,  (be  act  for  leave  to  withdraw  his  plea,  dc,  pleading 

ri  taaknipury,  oi^  &e  validity  of  Ihe  fiat,  dt  nno,  with  such  notice ;  see  Di  Charme  v. 

Mj  (all  0(  ID)  af  Ibam)    be  pot  in  issoe,  Lant,  2  Camp.  324 ;  Radmxrt  v.  GcBld.  I 

-Jattor  T.  flobuA,  4  Bi^  N.  C.  390  i  and  Wightw.  80 ;  PooU  v.  BtU.  I  Stark.  K.  S2B. 
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£.  F.  above  named,  on  which  the  fiat  in  bankiuptcy  Utelj  award 
issued  against  the  said  E.  F.,  and  under  which  the  plainlifi  claim 
assignees,  is  supposed  to  be  founded.     Dated  [^c. 

,  defendant's  attorney,  [or  "■ 

To  A.  B.  and  G.  H.,  the  above  named  plaintiffii, 
and  to -^^i  their  attorney  [or  "agent."} 


3.  PUa  to  an  Action  hy  Asiignees  for  Money  had  and  reeei 
their  Use,  that  the  Defendant  paid  over  the  Money  to  boi 
Creditors  of  the  Bankrupt  hy  his  command,  without  Notice 
previous  Act  of  Bankruptcy,  {s) 

Commencement,  ante,  21,  S4.]  —  Says  that  the  said  money  was  n 
by  the  defendant,  to  wit,  on  [i$-c.]  after  the  said  £.  F.  committed  an 
bankruptcy,  and  before  the  issuing  of  any  fiat  in  bankruptcy  agaitut ) 
said  £.  F. ;  and  that  upon  such  receipt  thereof  the  said  defendant  he 
continued  to  hold  the  same  before  the  issuing  of  the  fiat  in  bankruptcy 
the  said  E.  F.  upon  which  the  plaintiffi  now  sue  as  such  assignees  at 
said,  for  the  use  and  behoof  of  the  said  E.  F.  only  ;  and  that  the  title 
plaintiffs  of  and  to  the  same  money  as  assignees  as  aforesaid  is  a  i 
relation  only  to  an  act  of  bankruptcy  previously  committed  by  t] 
£.  F. ;  and  the  defendant  further  says  that  while  he  so  held  the  said 
for  the  use  of  the  said  E.  F.  as  aforesaid,  and  before  any  fiat  in  banl 
had  been  or  was  issued  against  the  said  E.  F.,  and  before  be  the  del 
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ktd  my  knowledge  or  notice  that  any  prior  act  of  bankruptcy  whatever  had 
fcecB  or  wai  committed  by  the  said  E.  F.,  and  before  the  commencement  of 
diis  soit,  to  wit,  on  [4*0.],  he  the  said  defendant,  on  the  behalf  and  by  the 
andioriCy  and  oonmand  of  the  said  E.  F.,  really  and  bon4  fide  paid  over  to 
loertun  person,  to  wit,  one  X.  Y.,  then  being  a  true,  just  and  boni  fide 
oeditor  of  the  said  E.  F.,  to  wit,  to  the  amount  of  the  said  last  mentioned 
iDOoey,  and  such  debt  then  being  actually  due,  in  arrear  and  unpaid  firom 
&enid  E.  F.  to  the  said  X.  Y.,  the  said  sum  of  money  in  the  introductory 
fvtof  this  plea  mentioned,  and  that  such  payment  was  not  at  any  time  nor 
Bi  ftaudolent  preference  of  the  said  X.  Y.  as  such  creditor  as  aforesaid 
vidiio  the  true  intent  and  meaning  of  the  statutes  in  that  case  made  and 
pDfided,  and  this  the  defendant  is  ready  to  verify  [^c. 


L  Pita  of  Payment  to  a  Bankrupt  after ,  but  without  Notice  of  an 
Act  of  Bankruptcy y  and  before  Fiat  issued,  {t) 

CsmmemeemenU  ante^  21.]  —  Says  that  after  the  accruing  of  the  said 
Meral  canaei  of  action,  and  after  the  said  E.  F.  committed  an  act  of  bank- 
nytey,  to  wit,  the  act  of  bankruptcy  on  which  the  fiat  in  bankruptcy  is 
fended  under  which  the  plaintifis  now  sue  as  such  assignees  as  aforesaid, 
Wi  before  the  date  and  issuing  of  the  said  fiat  in  bankruptcy,  and  before 
fee  eommencement  of  this  suit,  and  before  the  defendant  had  any  know- 
higb  or  notice  of  any  prior  act  of  bankruptcy  committed  by  the  said  E.  F., 
li  iriC,  on  [4^0>  ^®  ^®  ^^  defendant  really  and  bond  fide  paid  to  the  said 
^  BbF.  who  then  accepted  and  received  of  and  fi'om  the  defendant  divers  large 
warn  of  money,  to  wit,  to  the  amount  of  all  the  moneys  in  the  said  [first] 
MBt  of  the  declaration  mentioned,  in  full  satisfaction  and  discharge  of  all 
fein^ls  and  causes  of  action  in  that  count  mentioned,  and  this  the  defend- 
«t iiiMidy  to  verify  [4*c. 

k  Pba  toon  Action  by  Assignees,  tkat  tke  Bankrupt  assigned  tke 
Debt  to  a  tkird  person  before  Bankruptcy,  (u) 

'  Aad  tor  a  further  plea  as  to  the  sura  of  £ ,  parcel  of  the  monies  itl 

ooont  mentioned  and  the  causes  of  action  in  respect  thereof,  the 

aaith  that  before  the  said  C.  (the  bankrupt)  became  bankrupt,  and 

the  commencement  of  this  suit,  to  wit,  on  [(^-c.]*  by  a  certain  in<« 

(v)  then  made  between  the  said  C.  of  the  one  part,  and  one  D.  of 


(«)  9m  mm  (0»  «»t«f  248,  and  observe  the 
iMM  li  iht  |Im»  fott,  title  **  Payment." 

gfS«M,  &e»  Liriu  T.  Guthrit,  1  Biog.         (o)  The  assfgnnieDt  need  not  be  io  writiag; 
en  I  ad  kw,  TM§ti  T.  Georg§,  5  A.     7t66etf  v.  Gwrge,  5  A.  &  £.  107. 
ftliU?;  ndittGfllcv.Lmf, Q.B.Feb. 


12, 1846.    Pleas  of  set-off  and  mutual  icre- 
dit  to  actions  b^  assignees,  post,  "  Set-off.*' 
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tlu  other  part,  and  wliicli  said  iodeature  waa  tbeD  duly  sealed  and  ddh 
by  the  laid  C,  after  reciting  that  ibe  said  D.  had  lent  and  adraocc 
the  wid  C.  £——,  and  that  [tet  out  ani/ further  recitaU  that  naybentee. 
to  explain  lie  trantaction,^  the  said  C,  before  he  became  bankrupt  m  m 
uid,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c.3>  in 
■uance  of  the  said  agreement,  and  for  the  considerations  aforesaid,  ai 
IQi,  to  the  said  C.  paid  by  the  said  D.,  did  bargain,  sell,  assign,  transbi 
■et  over  unto  the  said  D.  and  Co.,  their  executors,  [4'<^.],  allind  eTery[ 
[set  out  the  operative  part  of  the  deed,]  and  all  right,  title,  and  interest, 
perty,  benefit,  daim,  and  demand  whatsoever  at  law  or  in  equi^  of  bin 
■aid  C,  of,  in,  and  to  the  same  premises,  and  every  part  thereof,  to  1 
hold,  recover,  receive,  take,  and  enjoy  [J^c.'],  and  all  and  singular  othe 
remedies  thereby  assigned  or  intended  so  to  be  unto  the  said  D.,  hia 
cutors,  [^c]  in  trust  that  he  the  said  D.  did  and  should  in  the  first  ] 
tbereout  dednct,  retain  to,  and  reimburse  himself  (he  said  sum  of  ^'• 
witb  interest  fin  tlie  same  at  £5  per  cent.,  and  in  the  next  place  to  pay 
the  surplus,  if  any,  unto  the  said  C,  his  executors,  adminislrators,  or  ass 
or  to  such  person  or  persons  as  he  or  they  might  appoint  to  receive  the  t 
and  to,  for,  and  upon  no  other  use,  trust,  intention,  or  purpose  whatsm 
whereof  he  the  said  defendant,  before  the  said  C.  became  bankrupt  asil 
said,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4'^']'  ''^  ""' 
and  the  defendant  further  saith,  that  from  the  time  of  the  making  of  ike 
indenture  until  and  at  the  time  when  the  said  money  in  the  introductory 
of  this  plea  mentioned  became  due  and  payable,  the  said  sum  of  sc- 
lent by  the  lald  D.  to  the  said  C.  as  aforesaid,  together  with  interest  did 

amonndug  tc^ther  to  £ ,  was  due  and  owing  from  the  said  C.  to 

said  D.,  and  exceeded  the  said  amount  in  the  introductory  part  of  tliis 
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oMlit  i^7f  Form  1,  substituting  the  words  *<  insolvent  debtor"  for  *'  bank- 
rape."   See  titles  "  Insolvent"  and  "  Set-off,"  post,  392. 


Plea  to  an  action  by  Assignees  of  an  Insolvent ^  that  the  latter  before 
kit  imprisonment  assigned  the  debt  to  W,,  and  payment  to  W. 

BipHcaiianf  that  tlie  assignment  was  voluntary ^  and  made  by  the 
luolveni  when  in  insolvent  circumstances,  and  within  three  months 
of  the  Imprisonment. 

See  these  forms,  Peacock  v.  Harris,  5  A.  &  £.  449. 


ATTORNEYS. 


(b.  Effect  of  noD  anumpsit,  ante,  225.  See  the  law  respecting  attorneys,  ante,  67, 
obi.;  Chit  Contr.  Index  in  voc.;  Chit  Arch.  Pr.  8th  ed.  45.  Maintenance, 
must  be  q>ecially  pleaded;  Findon  v.  Parker,  11  M.  &  W.  675 ;  pott,  '*  Illegality.** 


I.  Plea  to  an  action  on  an  Attorney's  bill,  that  the  Plaintiff  had 

taken  out  no  certificate  (a?). 

Coamencefnent,  ante,  21,  24.  (y)]  —  Says  that  this  action  is  brought  for 
Ae  recovery  of  certain  fees,  rewards  and  disbursements,  for  and  in  respect 
of  entiin  business,  matters  and  things  theretofore  done  by  the  plaintiff  for 
Ik  defendant  as  an  attorney  [or  <*  solicitor"],  an4  the  defendant  further 
Mb  that  at  the  time  the  said  business,  matters  and  things  were  done  as 
livestid  by  the  plaintiff,  to  wit,  on  [^c],  he  the  plaintiff  as  such  attorney  as 
afcietaid  did  then  carry  on  certain  proceedings  [to  wit,  conduct  and  manage 
a  certain  cause  in  which  A.  B.  was  plaintiff  and  C.  D.  defendant,  (z)]  in  the 
Court  of  Queen*8  Bench  at  Westminster,  without  having  previously  obtained, 
m  dwQ  having  any  stamped  certificate  then  in  force,  contrary  to  the  form  of 
Ae  statute  in  such  case  made  and  provided,  and  that  the  said  business, 
■Mers  and  things,  for  the  recovery  of  the  fees,  rewards  and  disbursements, 
iiTCipect  of  which  this  action  is  brought,  were  done  by  the  plaintiff  as  such 
^ttoniey  as  aforesaid  whilst  he  was  without  such  certificate  as  last  aforesaid, 
^  this  the  defendant  is  ready  to  verify,  [^c.     CounseVs  signature. 


W  By  6  &  7  Vict.  c.  73.  s.  26,  "  No 
pMi  iAm  as  an  attorney  or  solicitor  shall 
^  ftasecate,  defend  or  carry  on  any  action 
Vint,  or  any  proceediogs  in  any  of  the  courts 
ihniiii,  wnboot  having  previooslT  obtained 
^  aiBped  ccftificate,  which  shall  be  then  in 
^ict,  shall  bo  capable  of  maintaining  any 
^ain  or  snt  at  law  or  in  equity  for  the  reco- 
^  if  aaj  1m,  reward  or  atsburMmeot,  for 
V  a  mptei  of  aoj  bvsiDCtt,  matter  or  thing, 


done  by  him  as  an  attorney  or  solicitor  as 
aforesaid,  whilst  he  |shall  have  been  without 
such  certificate  as  last  aforesaid."  This  de- 
fence must  be  specially  pleaded  ;  Hill  v. 
Sydney,  7  A.  &  £.  956. 

(y)  As  to  answering  the  account  stated,  see 
ante,  240 ;  pott,  252,  note  («). 

(s)  Or  *'  sue,"  or  "  prosecute,"  or  **  de- 
fend a  certain  action,"  at  the  cote  may  be. 


.  • 
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2.  Plea  that  the  Bill  was  not  deliver td  a  month  before  actum,  (a) 
Commencement^  ante,  21,  24.]  —  Says  that  the  said  action  was  and  is 
commenced  after  the  making  and  passing  of  an  act  of  parliament  made  and 
passed  in  a  session  of  parliament  holden  in  the  6th  and  7th  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  intituled  "  An  Act  for  conscdidating 
and  amending  several  of  the  Laws  relating  to  Attorneys  and  Solicitors  prac- 
tising in  England  and  W^les,"  and  that  the  same  is  now  maintained  by  the 
plaintiff  against  the  defendant  for  the  recovery  of  certain  fees,  charges  and 
disbursements  claimed  (6)  by  the  plaintiff*  to  be  due  to  him  from  the  defend- 
ant,* and  in  respect  of  certain  business  theretofore  done  by  the  plaintiff  as 
an  attorney  [or  "  solicitor"]  for  the  defendant  as  in  the  said  first  count  men- 
tioned.] And  the  defendant  further  says^  that  the  plaintiff  did  not  on^r 
calendar  (c)  month  .before  the  commencement  of  this  suit  deliver  unto  the 
defendant,  he  being  the  party  to  be  charged  therewith,  or  send  by  the  post 
to,  or  leave  for  him  at  his  counting  house,  ofHce  of  business,  dwelling  house 
or  last  known  place  of  abode,  or  at  either  of  such  places,  any  bill  of  such 
charges,  (d)  fees  and  disbursements  subscribed  with  the  proper  hand  of  the 
plaintiff,  either  with  his  own  name  or  with  the  name  or  style  of  any  partner- 
ship of  which  the  plaintiff  was  or  is  at  any  time  a  member,  or  inclosed  in  or 
accompanied  by  any  letter  subscribed  in  like  manner  referring  to  any  sach 
bill  as  aforesaid,  as  by  the  statute  in  such  case  made  and  provided  is  re- 
quired, [and  the  defendant  further  says,  that  the  said  account  (e)  in  the 
last  count  mentioned  was  stated  of  and  concerning  and  included  in  the  said 
sum  in  the  (first)  count  mentioned,  and  that  the  said  two  sums  are  one  and 
the  same  debt,]  and  this  the  defendant  is  ready  to  verify,  ^^c. 


(a)  See  form,  Engieheart  ▼.  Jdoore,  4 
Dowl.  &  L.  60.  This  defence  must  be  spe- 
cially pleaded,  Lane  v.  Glenny,  7  A.  be.  E. 
83;  Jiobinson  v.  Rowland,  6  Dowl.  271  ; 
and  it  is  an  issuable  plea,  Wilkinson  v .  Pa ^e, 
1  D.  &  L.  9 1 3.  By  6  &  7  Vict.  c.  73,  s.  37, 
"  No  attorney  or  solicitor,  nor  any  executor, 
administrator  or  assign  of  any  attorney  or 
solicitor,  shall  comntence  or  maintain  any 
action  or  suit  for  tlie  recovery  of  any  fees, 
charges  or  disbursements,  for  any  business 
done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  niunih  after  such  attorney  or 
solicitor,  or  executor,  administrator  or  assign 
of  such  attorney  or  solicitor,  shall  have  deli- 
vered unto  the  party  to  be  charged  therewith, 
or  sent  by  the  post  to  or  left  for  him  at  his 
counlmfi  house,  office  of  business,  dwelling 
house  or  last  known  place  of  abode,  a  bill  of 
such  fees,  charges  and  disbursements,  and 
which  bill  shall  either  be  subscribed  with  the 
proper  hand  of  such  attorney  or  solicitor  (or 
in  case  of  partnership,  by  any  of  the  partners 
either  with  his  own  name  or  with  the  name 
or  style  of  such  partnership),  or  of  the  exe- 
cutor, administrator  or  assign  of  such  attorney 
or  solicitor,  to  be  enclosed  in  or  accompanied 
by  a  letter  subscribed  in  like  manner,  referring 
to  such  bill."  The  same  section  provides 
"  That  it  shall  not  in  any  case  be  necessary  in 
the  first  instance  for  such  attorney  or  solicitor 
or  the  executor,  &c.,  in  proving  a  compliance 
with  this  act,  to  prove  the  contents  of  the  bill 


be  sufficient  to  prove  that  a  bill  of  fees,  charges 
or  disbursements,  subscribed  in  the  manner 
aforesaid,  or  inclosed  in  or  accompanied  by 
such  letter  as  aforesaid,  was  delivered,  sent  or 
left  in  manner  aforesaid,  but  neveithelesss  it 
shall  be  competent  lor  the  other  party  to  show 
that  the  bill  so  delivered,  sent  or  left,  was  not 
such  a  bill  as  constituted  a  bona  6de  com- 
pliance with  this  act."  If  the  defendant  has 
given  a  bill  oi  note  for  the  charges,  the  above 
plea  would  afford  no  defence  to  an  action  on 
the  bill;  Jeffreui  v.  Kians,  14M.&\V.210; 
S.  C.  3  Dowl.  ibc  L.  52. 

{b)  This  is  a  sufficient  confession  of  the 
causes  of  action  ;  Scadding  v.  Eyles,  15  L.  J. 
364.  y.H. 

(r)  In  Parker  v.  Gill,  10  Jurist.  1096, 
Palteson,  J.  refused  to  set  aside  a  demurrer 
as  frivolous,  which  objected  that  this  word  was 
omitted. 

{d)  The  bill  must  give  substantial  informa- 
tion as  to  the  Court  in  which  the  business 
was  done  ;  Engleheart  v.  Moore,  4  Dowl.  fit  L. 
60.  It  cannot  be  taxed  in  a  common  law 
Court  unless  done  in  one ;  Bush  v.  Sayer,  7 
M.  &  G.  1027.  The  statute  is  retrospective; 
Brooks  V.  Bockett,  Q.B.  Jan.  14th,  1B47. 

(e)  The  account  stated  maybe  answered 
in  this  way  ;  Scadding  v.  Eytes,  15  L.  J.364. 
Q.  B. ;  ante,  240.  An  admission  that  the 
bill  is  due  will  not  prevent  the  above  statute 
from  applying  ;  Brook*  v.  BocktU,  Q.  B.Jan. 
14th,  1847. 
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!»  that  the  Plaintiff  was  never  admitted^  or  that  he  was  not 

'  enrolled^  as  an  attorney,  (c) 

kit  form  to  the  asieruh,']  —  for  and  on  account  of  the  prosecuting, 
on  and  defending  by  the  plaintiff  for  the  defendant  of  certain 
oita  and  proceedings  in  divers  courts  of  law  and  in  equity,  in  his 
iff't  own  name  \or  ''in  the  name  of  a  certain  other  person,  to  wit, 
"]  without  being  admitted  [or  "  enrolled"]  (d)  in  manner  and  form  as 
ly  the  said  statute,  and  this  the  defendant  is  ready  to  verify,  \Spc.[e) 

cation  to  Farm  2,  that  the  Plaintiff  did  deliver  a  BilL  (/) 
icemetUt  ante,  £3]  — >  Saith  that  he  did  one  month  before  the  com- 
at  of  this  suit,  to  wit,  on  [^c],  deliver  to  the  defendant  [or  **  send 
«t  to  the  defendant,"  or  **  leave  for  the  defendant  at  his  dwelling- 
V  the  case  may  he,follomng  the  words  of  the  plea,']  a  bill  in  writing 
1  charges,  fees  and  disbursements,  subscribed  with  the  proper  hand 
intiff  with  his  own  name,  [or  "  with  the  name  and  style  of  a  certain 
ip  of  which  the  plamtiff  was  and  is  a  member^  to  wit,  X,  and  Go," 
Bed  in  a  certain  letter,  (g)  &c."  as  the  case  may  &e,]  in  manner  and 
"equired  by  the  statute  in  such  case  made  and  provided,  and  this 
iff  prays  may  be  inquired  of  by  the  country,  &c, 

to  an  Action  (see  Forms^  ante,  68  to  70)  against  an  Attorney 
for  Negligence,  ^c.--^Denial  of  the  Negligence.  (A) 

^cement,  ante,  21.]  —  And  for  a  further  plea  in  this  behalf  the  de- 

■^——i— ———»—«— —^i» 1 1«  ■  II  ■»— ^— — »—        I  111.  I      — —■——<— —.^—. 

&  7  yict.  c.  73,  1. 35,  "  in  case  it  was  indorsed  to  plaintiff  after  dae ;  ^RddU- 

aball  ni  hit  own  name  or  in  the  ton  v.  Chawhert,  1  M.  &  G.  97;   S,  C.  8 

^  other  person,  sue  out  any  writ  or  Dowl.  545. 

commence,  prosecute  or  defend,  (e)  T^ie  replication  may  be  that  the  said 

IT  siut,  or  anjr  proceedings  in  any  fees,  &c.,  were  not,  nor  were  any  of  them, 

r  or  eauity,  without  being  admitted  for  or  on  account  of  the  prosecuting,  ficc,  any 

1  as  aioieiaid,  or  being  himself  the  action,  &c.,  in  any  court  of  law  or  (see  Moore 

defoodant  in  such  proceedings  re-  v.  Boulcott,  3  Dowl.  145,}  equity,  concluding 

«fvy  such  person  shall  and  is  to  the  country.    See  also  B%ch  v.  Ftnn,  7  C, 

le  iaeapable  to  maintain  or  pro-  &  P.  397. 

letion  or  suit  in  any  court  of  law  (/)  De  xi\jwria  cannot  be  replied;  Simom 

I  wy  fee, reward  or  disbursements,  v.  Lloyd,  2  Dowl.  &  L.  981. 

of  prosecuting,  carrying  on  or  (g)  See  Taylor  v.  Hodgton,  3  Dowl.  U  L. 

mf  such  action,  suit  or  proceeding,  115. 

s  in  relation  thereto."  (h)  Effect  of  non  assumpsit,  antt,  226 ; 

I  Chit.  Arch.  8th  ed.  p.  48.    This  see  other  forms,  Wright  v.  NtwtoM,  3  Scott, 

e  pleaded  where  the  party  never  595.    On  this  issue  the  plaintiff  must  prove 

sd  or  enrolled  as  an  attorney ;  it  the  negligence ;  see  ante,  68.   It  is  not  every 

ined  that  it  adheres  closely  to  the  mistake  or  misapprehension  of  an  attorney 

e  statnte,  a  plea  adding  to  this  that  that  will  make  hmi  liable  to  an  action  for 

r.wM  not  authorized  or  qualified  to  negligence.    The  question  in  such  an  action 

a  ac^eitor»  was  held  bad  for  dupli*  is  wl^ther  the  attorney  has  used  reasonable 

faw  in  matter  beyond  the  clauses  in  skill  and  care;  see  ShUeock  v.  Pauman,  7  C. 

^iUmmi  T.  JoMt,  2  Q.  B.  276.  &  P.  289 ;  see  cases  cited,  ante,  68,  note  (n). 

Aeceplor  of  abilL    Fl^,  that  the  When  the  prefatory  allegations  in  the  decla- 

ivw  to  drawer,  an  attorney,  for  rations  are  in  issuoi  ante,  217« 
that  be  waa  not  admitted,  and  tliat 
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fendant  saidi  that  he  the  defendant  did  use  due  and  proper  care,  skill  aid 
diligence  in  and  about  the  ["  bringing,  prosecuting  and  conducting  the  taid 
action  in  the  declaration  mentioned,"  according  to  the  tertiu  t^  the  promte 
IM  t»  the  declmvtion],  and  of  this  the  defendant  puts  binuelf  upon  tbo 
coBOtry,  &c  

AUCTIONEER. 

The  forms  of  pleas  to  actions  against  agents  for  not  selling  for  the  beat 
price,  not  sccomiting,  &c.  may  readily  be  applied  to  declarati<His  against 


Osa.  Bm  plaai,  7  Wantw.  611 ;  and  for  law,  a  CfaiL  Atch,  Inds  m  vot.t  2  fltHk 
End.  Iitl«  "  Award ;"  iin(«,  73,  note  (n).  Non  aautmtit  to  the  ipaoud  oawM 
on  an  nwBrd,  Fomu  1,  2,  ante,  73,  74,  would  onlj  put  in  inue  thBsabmladaaW 
■grMmmt  to  rrfbr.  It  would  not  deny  llu  appuDtmont  of  the  timpiM,  tha  tm 
eniaisamtnt  of  the  time  for  makiue  the  awtid,  that  it  wu  in  fact  made,  otftl 

nonpafonnanc«  of  its  proriuons  oy  the  defendant;    separate  t: ~' 

itlnAltg  to  tba  oountiT,  of  all  or  any  of  theia  all^atiou  may  be 
Non  amtmpsit,  pleaded  to  an  indebitidiu  count,  ante,  75,  Fonn  6,  w 


elnoDg  to  tba  oenntn,  of  all  or  any  of  theia  all^atioa*  may  be  attOj  At 
'  ,  pleaM  to  an  indebitidiu  count,  ante,  75,  Fonn  6,  wonU  in 
t£e«e  allMiations  as  matter*  of  fkct  ftoai  which  the  proouH  wi 
.    —     .„,        ...  .      .       ,    ^/^  g^^ 


Non  amtmpsit,  pi 
a  denial  of  all  the 


a  speoal  count  it  that  the  arbitrator  would  not  deliver  it 
within  the  preBcribed  time,  the  plea  should  not  be  a  traverse  of  the  makiog  i 
the  award,  hut  a  spedal  form  stating  that  defendant  requested  the  arbitral  t* 
deliver  the  award  to  him  according  to  the  Bubmiislon,  but  that  he  reftoed,  fts.| 
1  3aund.  337  h.  nolo  3.     Where  the  declaratlan  itiolf  show*  that  the  awaidk 
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the  laid  supposed  award  [or  *'  umpirage/']  in  the  said  first  count  mentioned, 
of  and  concerning  the  said  matters  in  difference  so  referred  as  aforesaid,  in 
mamier  and  form  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  de- 
fendant poti  himself  upon  the  country,  &c.  (h) 


BAILEES. 


Effect  of  non  assumpsit,  ante,  926. 


1.  Plea^  that  Defendant  did  take  due  care,  ifc, 

Cmmeneement,  ante,  21,  24.]  —  Saith  that  he  did  use  due  care,  skiU  and 
mce  in  and  about  the  [''  bleaching  the  said  table-cloths,"  or  ''  did  take 
iat  and  proper  care  of  the  said  goods  and  chattels  whilst  he  had  the  same 
■  Idi  possession  and  charge  for  the  purpose  aforesaid,"  or  *'  that  be  did  re- 
Uver  the  said  goods  to  the  plaintiff  when  he  was  so  requested  as  afore- 
wii^  skttmg  the  performance  of  the  promise  in  the  terms  laid  m  the  declara- 
!■];  and  of  this  the  defendant  puts  himself  upon  the  country,  &e.  (t) 


1  Plea  to  an  action  against  a  Livery  Stable  Keeper  for  not  taking 

mreafa  Horse^  that  the  carelessness  consisted  in  tying  up  the  Horse 

wUk  one  Halter,  which  was  done  at  the  Plaintiff^ s  request. 

ammemctmentf  ante,  21,  24.]    —  Saith  that  he  did  always,  whilst  he  had 

As  dmge  of  the  said  horse,  take  due  and  proper  care  thereof  in  all  re- 

ipdi,  except  in  tying  the  said  horse  up  with  only  one  halter,  and  that  the 

Mndant,  whilst  he  had  the  said  horse  in  his  charge  as  aforesaid,  tied  the 

Mi  hone  up  with  one  halter  only,  which  was  not  a  safe  and  prudent  act, 

If  fte  direction  of  the  plaintiff,  and  that  the  defendant  would  have  kept 

tksnd  horse  properly  secured  with  two  halters  whilst  he  had  the  charge  of 

ftisnd  horse,  if  the  said  plaintiff  had  not,  on  the  said  day  in  the  declaration 

Hitioiiedy  ordered  and  directed  the  defendant  not  to  tie  up  the  said  horse 

vidi  two  halters,  but  with  one  only ;  and  the  defendant  further  saith,  that 

k  WIS  not,  whilst  he  had  the  charge  of  the  said  horse,  guilty  of  any  care- 

hness,  negligence,  improper  conduct  or  default  in  taking  care  of  or  keeping 

At  laid  horse,  other  than  and  except  the  carelessness,  negligence,  improper 

ttadnct  and  de&ult  in  tying  up  the  said  horse  with  one  halter  only  as  afore- 

ail,  aid  which  are  the  carelessness,  negligence,  improper  conduct  and  default 

ilAe declaration  mentioned;  and  this  the  defendant  is  ready  to  verify,  &c. 


(I)  Tkt  prodnctioD  of  the  award  and  rule  borne  v.  Hart^  see  last  note. 

if  cmtwill  prave  this  issne  on  the  part  of  the  (i)  See  forms,  &c.,  Mo$i  v.  Smith,  1  M.  & 

llHMiff  in  iUfcnS  iiiiCm«»,  labject  to  the  G.  239;  S.  C.  8  Dowl.  19,  and  1  Sc.  N.  R. 

nlratttdbj the  defendant;  Gti-  25. 


959  PLEAS,  &e.»  IN  ASSUMPSIT:— BANKRUPT. 

BANKRUPT. 


L  Plea  ofDrfendanfi  Bankruptcy  and  Certificate  before  Action,  {h) 

Obs.  This  plea  h  founded  on  the  statute  5  &  6  Vict  c  122,  s.  37,  hj  wldoh  it  ii 
enacted,  **  that  any  bankrupt  who  shall,  after  his  certificate  shall  oaen  been  ooB- 
firmedy  be  arrestea  or  have  any  action  brought  against  him  for  any  deb^  dnm, 
or  demand  proveable  under  the  fiat,  shall  oe  discharged  upon  entering  an  ap- 
pearance, and  may  plead  in  ^neral  that  the  cause  of  action  accrued  bobre  be 
necame  bankrupt,  and  may  give  the  act  of  parliament  and  the  qpedal  matter  in 
evidence ;  and  such  bankrupt's  certificate,  and  the  confirmation  thereof  shall  be 
tufiicient  evidence  of  the  trading,  bankruptcy,  fiat,  and  other  proceedings  pr^ 
cedent  to  the  obtaining  such  certificate."  The  above  general  plea  of  banknqplqf 
is  sufficient  in  the  case  of  an  action  for  the  recovery  of  a  debt  or  demand  con- 
tracted before,  though  not  payable  until  after  the  act  of  bankruptcy  ex  fiat,  or  of 
a  debt  bonft  fide  contracted  and  payable  after  the  act  of  bankruptcy  and  heian 
ihe  fiat,  and  which  is  proveable  by  virtue  of  the  act,  Charlton  v.  Kkigt  4  T.  R. 
156;  Stedman  v.  Martinnant,  12  East,  664 ;  Westcott  v.  HodMi,  5  9. 9f  Aid. 
12;  Attwood  v.  PartridgCt  4  Bins.  209;  but  not  if  the  daim  be  for  damaget  and 
not  for  a  debt.  Green  v.  Bickneu,  8  A.  &  £.  701.  As  to  what  causea  of  action 
are  barred  by  the  certificate,  see  Archboldt  Bankrupt  Law  6y  Flaikcr^  10th  €d« 
348,  119 — 182.  A  public  officer  of  a  company  cannot  plead  his  own  bank- 
ruptcy in  bar  of  an  action  in  which  he  is  sued  as  representative  of  the  company; 
Steward  v.  Dtmn,  11  M.  &  W.  63.  If  the  certificate  were  not  allowed  uml 
i^er  plea  pleaded,  it  should  be  pleaded  puis  darrein  continuance^  stating  dw 
proceedings ;  see  form,  pott,  Todd  v.  Maxfield,  6  B.  &  C.  105.  The  cenctal 
plea  of  banlmiptcy  must,  it  is  held,  conclude  to  the  country ;  Sheen  t,  iSantii, 
6  Bing.  686;  see  MUes  v.  Willianu,  I  P.  Wms.  258;  10  Mod.  160  and  247, 
S.  C. :  Wheatley  v.  WUUam,  1  M.  &  W.  537,  ted  qtuere;  see  Lobb  v.  StanUy^ 
5  Q.  B.  574.  It  does  not  require  the  signature  of  counsel  in  either  of  the  cooti; 
ante,  22,  note  (jk).  The  defendant  cannot  give  his  bankruptcy  in  evidence  imdsr 
the jraneral  issue;  Gowland  v.  Warren,  1  Camp.  363 ;  Stedman  v.  Mariinnmt^ 
12  fast,  664.  The  plaintiff  cannot  reply  gpecmUy  to  a  plea  of  the  defendant's 
bankruptcy  pleaded  generaUy  under  the  statute ;  he  has  merely  to  add  die  sum- 
liier  to  the  general  plea  of  bankruptcy,  under  which  he  may  show  any  special 
matter  proving  the  invalidity  of  the  certificate,  or  defeating  or  avoiding  its  ope- 
ration, either  in  respect  of  tne  grounds  mentioned  in  the  act,  Wilson  v.  Kemp,  2 
M.  &  Sel.  549;  Hughes  v.  Morlcy,  1  B.  &  Al.  22;  sec  sect.  130  of  6  G.  4,  c.  16; 
or  an  account  of  fraud,  &c.,  Horn  v.  Ion,  4  B.  &  Ad.  78.  To  support  the  plea 
of  bankruptcy,  the  defendant  has  only  to  produce  his  certificate  duly  allowed ; 
Taylor  v.  WeUford,  Moody  &  M.  503;  6  G.  4,  c.  16,  s.  126.  The  plaintiff 
cannot,  it  seems,  in  answer  at  the  trial,  show  matter  which  impeaches  toe  vali- 
dity  of  the  Jiat  only,  without  affecting  the  certificate ;  see  Bateson  v.  Hartsink, 
4  Esp.  R.  43,  45 ;  Eden,  2d  ed.  426,  427 ;  and  the  words  of  the  126th  section 
of  the  act.  The  plea  puts  merely  the  certificate  in  issue.  In  the  case  of  the 
bankruptcy  and  certificate  of  one  of  several  debtors,  he  need  not  be  made  a 
defendant;  Form  5,  ante,  212,  n.  (t).  If  joined,  and  he  plead  his  certificate, 
the  plaintiff  may  reply ;  see  id. ;  or  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  other  debtors ;  Nokc  v.  Ingham,  1  WUs.  89 ;  Moravia  v. 
Hunter,  2  M.  &  Sel.  444 ;  2  Rose,  264,  S.  C. ;  Grant  v.  Jackson,  Peake,  R., 
203.  A  bankrupt's  promise  to  pay  a  debt  barred  by  his  certificate,  must  be  in 
writing,  and  signed  by  him  or  his  agent;  6  G.  4,  c.  116,  s.  131 ;  5  &  6  Vict 
c.  122,  s.  43;  Lohh  v.  Stanley^  5  Q.  B.  574.  When  the  promise  is  conditional, 
(but  not  otherwise,)  it  seems  the  declaration  should  be  special,  showing  such 
condition,  &c. ;  see  Chit.  jun.  Contr.  "  Condition ;"  and  form,  ante,  157.  Under 
the  similiter  to  the  common  plea  of  bankruptcy,  the  defendant's  absolute  ratifica- 
tion or  new  promise,  before  or  after  his  certificate,  might,  it  seems,  be  given  in 
evidence  ;  hirkpatrick  v.  Tattersall,  13  M.  &  W.  765.  A  plea  by  a  b^krupt, 
that  the  plaintiff  had  elected  to  prove  under  the  commission,  see  6  G.  4,  c.  16, 
s.  59,  held  bad;  Harley  v.  Greenwood,  5  B.  &  Al.  95. 


(Jk)  Fleas  in  actions  by  the  asiig^tts,  ante,  246  to  249« 
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257 


On  [4-e.] 

,      And  the  defendant,  by ,  his  attorney,  8aith(A:)  that  hereto- 

•  fore  and  before  the  commencement  of  this  suit,  to  wit,  on  [4*c.  date 
(f  eer^kate]^  he  the  defendant  became  a  bankrupt  within  the  true 
id  meaning  of  the  statutes  in  force  concerning  bankrupts,  and  that 
oaed  causes  of  action  (Q  in  the  declaration  mentioned,  and  each  of 
emed  to  the  plaintiff  before  the  defendant  so  became  a  bankrupt ; 
fii  the  defendant  puts  himself  upon  the  country,  &c.   ^See  supra,  obs. 


of  Defendant t  Petition  and  final  Discharge  under  5^6 
Vkt.  c.  116,  onrf  7  ^  8  Fifc^  c.  96.  (w) 

meementf  emte,  21,  24.]  —  Saith  that  afler  the  accruing  of  the  said 
lebu  and  causes  of  action  in  the  said  declaration  [or  ''  introductory 
thia  plea,"]  mentioned  and  before  the  commencement  of  this  suit, 
a  [^.  date  of  presenting  petitionjt  a  petition  for  the  protection  of 
ndant  from  process  was  duly,  and  according  to  the  form  of  the 
in  audi  case  made  and  provided,  presented  by  the  defendant  to  her 
■  Court  of  Bankruptcy,  and  thereupon  afterwards,  and  before  the 
iement  of  this  suit,  to  wit,  on  [^c.  date  of  final  order],  a  final  order 
ctioo  and  distribution  (n)  was  made  in  the  matter  of  the  said  peti- 
L  Y.,  Esq.,  (o)  a  commissioner  of  the  said  Court  of  Bankruptcy, 
loriaed  in  that  behalf;  and  the  defendant  further  saith,  that  the  said 
M>ts  and  causes  of  action  in  the  declaration  mentioned  and  every 


i  assmniptit  m^ht  also  b«  pleaded ; 
■at  adniable  where  the  certificate 
Mf  Mmee,  and  there  ia  no  gronod 

a  the  deM,  aa  defendant,  if  he 
ha  liable  to  costa  of  provioe  it. 
» ipm  mnst  be  adhered  to ;  ukarl' 
N  4  T.  R.  155 ;  5J^ii  v.  Garrttt, 
18,  689;  Whmtlfy  v.  WiUiamt,  1 
07,  per  Parfce,  B. 
ass  are  the  acta  which  apply  to 
jad  to  the  benkraptcj  laws,  whose 
lal  euaed  300/.,  and  to  all  other 
L  sabieet  to  thoae  laws.  The  plea 
8«lfie  lOdi  aeetion  of  5  &  6  Vict, 
ieh  anaela  that  '*  if  any  soit  or  ac- 
ifht  aninst  any  petitioner  for  or  in 
iBjr  dabi  contracted  before  the  date 
a  MlilMNif  it  "ahall  be  a  sufficient 
'  eitbe  sud  auit  or  action  that  sach 
B  daly  pteaenled,  and  a  final  order 
ian  and  distribation  made  by  a 
Mr  dttlj  anthorittd,  whereof  the 
of  the  order  aisned  by  the  com- 
pidi  proof  of  hia  nandwnting,  shall 
aemdnoe."   This  form  was  held 


good  on  special  demarrer  in  Cook  v.  Henton, 
14  Law  J.  295,  overruling  Fiihir  v.  Gib- 
bon, 2  D.  &  L.  869.  Any  deviation  from  the 
exact  words  of  the  10th  section  of  the  statute 
(unless  the  proceedings  were  set  out  at  leosth 
under  the  4th  section)  would  render  the  plea 
bad;  Leaf  v.  Robton,  2  D.  &  L.  646;  S,  C. 
13  M.  &  W.  651 ;  Gillan  v.  Doane,  15  L.  J. 
25,  C.  P. 

SimbU,  a  commissioner  of  bankruptcy  has 
no  power  under  these  statutes  to  discharge  a 
person  in  custody  for  damages  recovered  for  a 
tort ;  Thomat  v.  Hudson,  2  D.  &  L.  873.  See 
a  form  of  plea  of  discbarge  under  the  general 
insolvent  act,  1  &  2  Vict  c.  110,  pose  "In- 
solvenL" 

As  to  an  interim  order  for  protection,  see 
Marth  v.  WooUey,  1  D.  &  L.  84 ;  S.  C.  5 
M.  &  G.  675. 

(n)  A  form  omitting  this  word  was  held 
bad  on  special  demurrer ;  NieholU  v.  Payne, 
2  D.  &  L.  629. 

(o)  Name  of  commissioner  must  be  stated ; 
Tyler  v.  Shenton,  Q.  B.  Feb.  12, 1846. 
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of  them  and  every  part  tliereof,  were  contracted  before  the  date  of  llu 
of  the  laid  petition  in  the  said  Court  of  Bankruptcyi  and  thii  the  defi 
13  ready  to  verify,  &c.     [^CoutueVi  lignalure. 


3.  Replication;  that  the  Plaintiff  wm  not  named  at  a  CredUor 
Defendant's  Insolvent  Schedule,  (p) 
Conanencement,  ante,  33.]  —  Sayt  that  the  said  petition  had  not| 
time  of  its  being  so  presented  aa  aforeaaidi  nor  at  any  time  aflerwarda, 
and  true  schedule  annexed  to  it  of  all  such  matters  and  things  as  in  i 
the  said  statute  is  required,  in  this,  to  wit,  that  it  did  not  then,  nin 
ever,  contain  the  name  of  the  plaintiff  so  then  being  a  creditor  of  the  d 
ant,  to  wit,  to  the  amount  of  the  debt  in  the  said  declaration  mentione 
this  the  plaintiS' prays  may  be  inquired  of  by  the  country,  &c.  (q) 

4.  The  Defendant's  Bankruptcy  after  Action  brought,  (r) 

Comntncement,  ante,  SI,  2i.]    And  the  defendant,  by ,  hi*  tb 

saith  that  the  plaintiff  ought  aat  further  to  maintain  hia  action,  becauae  I 
that  [at  in  Form  6,  poil,  260,  from  the  f  dtmm  to  ike  aiterukt  taking 
wrile  throughout  "defendant "/or  "plaintiff,"  and  then  proceed  IAim:]  A 
defendant  further  aaith,  that  the  said  several  meetings  were  duly  afn 
for  hia  surrendering  himself,  and  making  a  full  disclosure  and  diaox 
bii  estate  and  effects,  and  finishing  his  examination  under  tlw  ai 
according  (o  the  form  of  tbe  said  statutes  in  that  cate  made  and  pro 
Defetnlanl  sut-"!""**  '*"**  '^^  defendant,  on  the  said  [§c.]  at  the  pi 
rapdera  and  aub-  ^  appointed  in  that  behalf,  duly  surrendered  himself  to  i 
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\0  pli09  80  appointed  in  that  behalf,  finished  his  examination,  upon  oath, 
Mfove  the  aaid  oonimissioner ;  and  the  defendant  upon  such  his  examination 
Bade  a  full  disdoeuie  and  discovery  of  his  estate  and  effects ;  and  the  de- 
cndant  further  saith  that  he  hath  always,  from  the  time  of  the  issuing  of  the 
aid  fiat  hitherto,  in  all  things  confonned  himself  to  the  statutes  concerning 
Mmkrupts,  and  that  he  the  defendant  having  so  duly  surrendered,  and  in  all 
hings  conformed  himself  to  the  laws  in  force  at  the  time  of  the  issuing  of 
ha  said  fiat  in  force  concerning  bankrupts,  afterwards,  to  wit,  on  [^c.  day  of 
kppliet  to  Court  )  appUcation]^  the  said  defendant  applied  to  the  said  Court  [or 
or  esrtificale.  i  u  District"  Court]  of  Bankruptcy,  to  appomt  a  public  meeting 
bv  the  allowance  of  a  certificate  of  conformity  to  the  defendant  as  such  bank* 
vpt  as  Mbresaid,  and  that  afterwards,  to  wit,  on' the  —  day  of-——,  a.  d.  — *-, 
be  said  Court  [or  *<  District"  Court]  of  Bankruptcy  appointed  the  —  day 
»f  ~— ,  A.  !>•  — — *  for  the  allowance  of  the  said  certificate  to  the  said  defend- 
^blic  Sitting    \  <^^  ^  ^^^  bankrupt  as  aforesaid,  and  then,  to  wit,  on  the  said 

H*«tod.         J Jay  of ,  A.  D. ,  the  said  Court  [or  "District" 

[llourt]  of  Bankruptcy  appointed  a  pubh'c  sitting  of  the  said  court  for  the 
illpwance  of  the  said  certificate  to  the  said  defendant  as  such  bankrupt  as 

ifbresaid,  to  be  holden  at [state  the  place]  on  the  —  day  of  — «-, 

u  D.  — —  [itaJte  the  day]  pursuant  to  the  statute  in  that  case  made  and  pro* 
of  which  said  last  mentioned  public  sitting  twenty-one  days'  notice 
given  in  the  London  Gazette  and  to  the  solicitor  to  the  assignees, 
iecffrd«'*g  to  the  statutes  in  that  case  made  and  provided;  and  the  said  Court 
Vr  *' District"  Court]  of  Bankruptcy,  having  regard  to  the  conformity  of  the 
lefimdant  as  such  bankrupt  as  aforesaid,  and  to  his  conduct  as  a  trader 
leibre  as  well  as  after  his  bankruptcy,  afterwards,  and  after  the  commence- 
nBDt  of  this  suit  and  before  the  defendant  had  pleaded  therein,  to  wit,  on 

:kutffi«Bii1>»-  •!  C^^']*  ^^^°^  ^^®  ^^  defendant,  as  such  bankrupt  as  afore* 
Wut  his  Ctr-  S  said,  entitled  to  the  said  certificate  of  conformity,  and  then 
^  allowed  the  same ;  and  the  said  court  afterwards,  and  after 
lie  commencement  of  this  suit  and  after  the  said  causes  of  action  accrued, 
of  1  to  wit,  on  [4^.]»  ^^  writing  under  hand  and  seal,  certified 
'  to  the  Court  of  Review  that  the  said  defendant  as  such 
bankrupt  had  made  a  full  discovery  of  his  estate  and  effects^  and  in  all 
liiDga  ecmformed  to  the  laws  relating  to  bankrupts,  and  that  there  did  not 
ippaar  any  reason  to  doubt  the  truth  or  fulness  of  such  discovery,  and  the 
laid  defoidant  as  such  bankrupt  afterwards,  and  after  the  commencement  of 
lui  sniti  to  wit,  on  [4^.],  made  oath  in  writing  that  the  said  certificate  was 
ibtainad  fiurly  and  without  fraud,  and  the  allowance  of  the  said  certificate 
fas  after  such  oath  was  made,  and  after  the  commencement  of  this  suit  and 
lAar  the  aaid  causes  of  action  accrued,  and  before  this  day,  to  wit,  on  the 
— —  day  of'  t  A.  p.  — — -»,  confirmed  by  the  Court  of  Review,  pursuant 
0  dia  ttatatea  in  that  case  made  and  provided ;  and  the  defendant  further 

s2 
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sailh  tliat  the  snid  several  eauaes  of  action  in  the  said  declaration  meniioncd 
BccrueJ,  aniJ  each  and  every  of  them  did  accrue,  to  the  plaintiff  before  the 
defendant  so  became  a  bankru|>l  as  aforesaid,  and  this  the  defendant  ia  ready     ' 
U>  verify;   wherefore  he  prays  judgment  if  the  plaintiff  ought  /urlher  »-^ 
maintain  bis  aforesaid  action  thereof  against  bim,  &c.     {^Coutuel'i  iignalvn^^ 


f).  Plea  puii  darrein  continuance  of  Defendant't  Bankruptcy  and      *' 
Certificate.  x 

Thig  form  may  Ba»ily  be  adapted  from  ibe  lout  one ;  sec  form,  Dann  v.  Hi//,  2  Uow^ 
N.  S.  10G2;  S,  C.  11  M,  &  W.  170.     It  »hould  be  adopted  when  the  defence  haaari^eb  ' 
iitUr  the  defendant  has  pleaded  before  to  Ibe  actioa,  and  must  then  be  pleaded  wiUun 
nght  dnyi  alter  inch  defence  arose,  unleai  a  judge  give  further  time.     Ah  to  the  law  oa 
this  subject,  see  Chit.  Atrh.  Pr.  8ih  ed.  index,  in  var.     A  judge  wml  receive  mcb  a 

Sea,  LvdlatBv.  Ti/kr,  7  C.  Sc  P.  537  j  but  a  plaintiff  may  ahtnys  disctmtjnuc  after 
without  paying  MHlB,  and  6  O.  4,  c.  16,  s.  59,  is  not  in  such  case  applicable; 
V/aotUK  T.  Smilk,  9  A  ft  £.  505.  By  pl«tding  this  plea,  llio  defendant  Bbandau 
aU  Ilia  fbmler  pleas;  Chit.  Arcb.,  iupra. 


6.  Plea  of  Plaintiff's  SanUruptcy  before  suit,  and  since  ca«ie  of 
action  accrued.  («) 

Commaicemeitl,  uHlf,  81,  S4.]  —  Saitb  that  heretofore  and  before  the 
commencement  of  this  suit,  f  and  before  and  on  [.l|r.  any  dai/  befiire  Aalt  of 
thr  act  ofliankruptci/,']  and  thence  continually  ttniil  and  at  and  after  the  time 
of  issuing  the  fiat  in  bankruptcy  hcieinafler  next  mentioned,  the  pisiniilf  tru 
n  dealer  and  chapman  and  a  rrader,  to  nil,  [a  builder]  within  and  subject  to 
the  statutes  then  in  force  concerning  bankrupts,  and  as  such  trader  heretofore, 
to  wit,  on  the  day  and  year  last  aforesaid,  became  nnd  was  indebted  to  one 
P.  C,  [lAe  petitioning  creditor,'}  a  subject  of  this  realm,  in  the  sum  of  £50 
[or  "  ;£100,"  if  under  the  old  acts,}  and  upwards,  for  a  true  and  jutt  debt, 
and  thereupon  the  plaintiff,  so  being  such  trader,  and  being  and  contiouinf 
so  indebted  as  aforesaid,  heretofore  and  before  the  commencement  of  tliis 
suit,  and  after  the  accruing  of  the  said  several  causes  of  sclion(t),  to  wit. 


(i)  See  the  acln  6  G.  4,  c.  16 ;  1  &  a  W.  itbi  istaed,  and  berore  plea  pleaded,  tba  plea 

4,  c.  56  1  5  ic  6  Vict.  c.  i22.    The  bank-  ihould  be  in  bar  oF  ibe  furlhtr  roaialeaaiKC 

Tuptey  of  a  sole  plaiDtifT  is  an  issuable  plea,  n(  the  aclioR  ;  lee  rorm  4,  anf*.     IFaAtrplea 

milii  V.  Hulltd,  5  B.  N.  C.  465  ;  but  not  pleaded,  Ihe  pin  muit  be  puu  darrmt  tm- 

the  bankruptcy  of  one  of  Iwo  plainliffi,  Slu-  (iKuan«.    The  gMitcel  pie"  "" 

flei  V.   HMdnemk,  4  I).  N.  L'.  141 ;  S.  C.  only  given  In  a  bankrupt  w 

6  DohI.  196.     I^ee  form  of  laUer  plea,  Dmh  cases,  all   the  ptoceedinga  niul  be  N 

V.  Jama,   t  A.  (c  E.  B09,  which,  however.  Pill  v.  Chap/iilou.  B  M.  &  W.  616. 

wilt  DOW  requiie  alleralioo  as  in  Ihe  lext.  (0  Smible,  ibis  ii  a  material  allMaiM, 

Ai  10  (he  causes  of  action  which  pass  to  beciuw  an  uoceiiiGcaled  banbapt  (Iifce  uqr 

the  »««igne«s,  see  Ihgtri  t.SptHet,  13  M.  ft        olher  agent)  may  conlr-*  --  '-'■ 

W.  671  i  Draki  V.  Bttkhatu,  1 1  M.  it  V  '-  ••-  ■— -'■  -'  -^-- 
315;  S.  C.  B  M.  &  W.  B46.    Whea  this 
•  good  defence  in  trespass,  Hegtri  v.  Spent 
nfm.    If  Ihe  bankruptcy  aroaeaflerlhe  w 
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^on  [4*^*]  [day  the  act  of  bankruptcy  was  committed '\,  became 
coBMabuk*  Sand  was  a  bankrupt (ti)  within  the  true  intent  and  meaning  of 
^^  the  statutes  in  that  case  made  and  provided ;  and  thereupon, 

tbe  said  last  mentioned  debt  continuing  due,  afterwards,  and  before  the 
coumieDcement  of  this  suit,  and  after  the  accruing  of  the  said  several  causes 
of  action,  to  wit,  on  [4*c.  day  the  Jiat  usued'],  the  Right  Honourable 
John  Singleton,  Baron  Lyndhurst,  then  being  Lord  High  Chancellor  of 
Gieat  Britain,  upon  reading  the  petition  made  to  him  by  the  said  P.  C.  [the 
pctiUomng  credUari]  against  the  plaintiff,  and  the  said  P.  C.  having  made 
LofdChtncdlor  )  such  affidavit  as  by  law  is  required,  duly  made  and  issued  his 
Mntt  Fiat  5  ^jjg  g^jj  Chancellor's  fiat  in  bankruptcy,  under  his  hand  and 
directed  to  her  Majesty's  Court  of  Bankruptcy,  (x)  and  whereby  the  said 
Lcnrd  ChanceUor  then  authorized  the  said  P.  C.  to  prosecute  his  said  com- 
plaint in  her  said  Majesty's  said  ['* District"]  Court  of  Bankruptcy,  as  by 
tbe  laid  fiat  duly  filed  and  entered  of  record,  and  now  in  the  said  Court 
of  Bankruptcy,  reference  being  thereunto  had,  wiU  fully  appear,  and  the  said 
fiat  was  then  forthwith  issued  and  transmitted  by  the  said  Lord  Chancellor*s 
Secretary  of  Bankrupts  to  her  Majesty's  said  [or  "  District "]  Court  of 
Bankruptcy.  By  virtue  of  which  said  fiat  and  by  force  of  the  statutes  in 
SQch  case  made  and  provided,  X.  Y.,  Esq.  [the  commissioner^  then  being  a 
commiationer  of  her  Majesty's  said  [or  "District"]  Court  of  Bankruptcy, 
tod  a]^K>inted  by  virtue  of  the  statute  in  such  case  made  and  provided,  and 
having  duly  taken  the  oath  in  the  presence  of  the  Lord  High  Chancellor,  as 
preMribed  and  appointed  to  be  taken  by  commissioners  of  bankruptcy  ac- 
to  the  said  statute,  aflerwards,  and  before  the  commencement  of 


CommiiiioiMr     ">  ^^^*  *"^^' '°  ^'''  ^^  ^^^'  ^^^  of  adjtidicatum],  did  in  due  form 
MiittdgM  Plain*  I  of  law  find  and  adjudge  that  the  plaintiff  had  become  and 

^  *  ^  was  a  bankrupt  according  to  the  true  intent  and  meaning  of 
the  stattites  in  that  behalf  concerning  bankrupts  before  the  issuing  of  the 
said  fiat,  and  did  thereupon  then,  and  before  the  commencement  of  this  suit, 
adjudge  and  declare  him  to  be  a  bankrupt  accordingly,  as  by  the  said  adjudi- 
cation  now  remaining  of  record  in  the  Court  of  Bankruptcy  in  London,  refer- 
ence being  thereunto  had,  will  more  fully  appear.  And  the  defendant  further 
taith,  that  before  and  at  the  time  of  the  making  of  the  said  adjudication  one 
O.  A.  [the  official  assignee^']  was  and  from  thence  hitherto  hath  been  and  still 
still  is  one  of  the  official  assignees  of  the  said  [or  "District"]  Court  of  Bank- 
ruptcy, and  duly  nominated  and  appointed  by  the  Lord  High  Chancellor  of 


fraiD  bringiog  the  actioD,  unless  it  went  on  to  and  see  Gwinnes  v.  Carroll,  2  Mao.  &  Ry. 

ifcr  that  the  assignees  bad  interposed  ;  Her-  132. 

bert  T.  Sttytr,  2  D.  &  L.  49;  5.  C.  5  Q.  B.  (x)  [f  a  country  iiat,  under  5  &  6  Vict. 

966.  c.  122,  say,  **  directed  to  tbe  Court  of  Bank- 

(«)  This  allegaBoii  is  suflScieot,  without  ruptcy  in  the  —  district,  in  the  county  of 

Matiaf  aoj  act  of  baokniplcy;   Herbtrt  v.      ," 

&yffr,  3  Dowl.  &  L.  49;  &  C.  5  Q.  B.  965; 
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England,  according  to  the  statutes  in  that  case  made  and  provided ;  (y)  n 
defendant  funber  says  that  afterwards,  and  before  the  conunenceinent  o 
suit,  to  wit,  on  [4«.  day  of  appointtnenl  of  offSciat  auignte],  the  mid  S 
Esq.,  so  being  such  commissioner  as  aforesaid,  by  writing  nnder  hk 
AopoiQimeator^^PP"''^'^^  ^^^  '^''*  ^'  ^-  '°  ^^  ""^  official  aasignee  0 
OBlciti  Ai-  5  estate  and  effects  of  the  said  plaintiff  under  the  said  & 
act  with  the  assignee  or  assignees  to  be  thereafter  duw 
the  creditors  of  the  said  bankjupt,  as  by  the  memorandum  of  die 
appointment  now  remaining  of  record  in  the  Court  of  Banlcruptcy  in 
don,  reference  being  thereunto  had,  will  more  fully  appear ;  and  the  dt 
ant  further  says,  that  afterwards,  and  before  the  commencement  of  tint 

NoUm  of  Adj«.  ■)  ^  "'**  °"  f *'^'  ^'^  "J"  ^^"^^  conlainifig  notice  ofa^ 
diciiioain        Mion],  the  said  [or  "District"]  Court  of  Bankruptcy  c 
*"    '  -'  notice  of  such  adjudication  to  be  given  and  published  i 

London  Gazette,  and  thereby  appointed  two  public  sittings  of  the  ni 
"District"]  Court,  to  be  holden  at  the  Court  of  Bankruptcy  in  [Badi 
Street,  in  the  City  of  London,  or  us  the  case  may  &£,]  for  the  plain 
surrender  and  conform,  the  last  of  which  sittings  was  appointed  for  an* 
day  not  less  than  thirty  days  and  not  exceeding  sixty  days  from  such  s 
AppiUDioMDt  of  1  tisement,  to  wit,  on  [4-c.  day  ofJiTit  meeting\,  and  whic' 
Mce^ngt.  J  iag[  mentioned  day  was  the  day  limited  for  such  sunen 

the  pliuntiff;  and  the  plaintiff  was  thereby  required  to  surrender  himi 
X.  Y.,  Esq.  a  commissioner  of  licr  majesty's  Court  of  Bankruptcy,  i 
day  and  year  last  aforesaid,  at  eleven  of  the  clock  in  the  forenoon  pre* 
and  on  [tgc.  day  of  second  silting],  at  twelve  of  the  clock  at  noon  pre* 
at  the  Court  of  Bankruptcy,  in  Basingball  Street  in  the  City  of  Londm 
at  the  said  first  sitting  the  plaintiff  was  required  to  submit  tn  be  cxa' 
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ider  the  said  fiat  proved  their  debts  to  be  £10  and  upwards,  to  be 
t  of  the  estate  and  efiecta  of  the  plaintiff,  and  afterwards,  and  before 
DmenceiDeiit  of  this  suit,  to  wit,  on  [^-c]  aforesaid,  the  said  X.  Y., 
I  bj  )  Esq.,  so  being  such  commissioner  as  aforesaid,  approved  of 
"°''^'  i  and  ratified  and  confirmed  the  said  choice,  and  appointed  the 
.  A.  assigiiee  of  the  estate  and  effects  of  the  plaintiff  accordingly,  and 
irds,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and 
.J.  .^year  last  aforesaid,  the  said  C.  A.  accepted  the  said  trust 
iMpli  (and  iq»pointment,  as  by  the  memoranda  of  the  said  nomina- 
^^^  ^  tion  and  choice,  and  of  the  said  appointment,  and  of  the  said 
tnce  of  -the  said  trust  and  appointment,  now  respectively  remaining  of 
in  the  said  Court  of  Bankruptcy  in  London,  reference  thereunto 
ively  being  had,  will  fully  appear.  By  reason  of  which  said  premises 
force  of  the  statutes  in  such  case  made  and  provided,  the  said  O.  A. 
I  said  C.  A.  then,  and  before  the  commencement  of  this  suit  and  after 
A  supposed  causes  of  action  accrued,  («)  became  and  were  and  are 
!es  of  the  estate  and  effects  of  the  plaintiff  as  such  bankrupt  as 
idj  and  entitled  (a)  to  the  said  supposed  debts  and  causes  of  action, 
is  the  defendant  is  ready  to  verify,  &c.(6)    \Cqwm€V9  tigfuUure* 


9a  to  an  Action  for  Money  paid;  the  bankruptcy  of  Defendant^ 
that  the  money  was  paid  by  Plaintiff  as  a  surety  for  a  debt  of 
kndant  before  his  Bankruptcy. 

Jackson  v.  Magee,  3  Q.  B.  48. 


ta  toa  Note,  that  a  prior  Indorser  became  bankrupt  before  the 
yrsement  to  Plaintiff.  Replication  that  it  was  received  by 
iniiff  before  Fiat,  without  notice  of  prior  act  of  Bankruptcy. 

n  v.  Steer,  1  Q.  B.  707 ;  and  ^see  Brcuthwaite  v.  Gardner,  infra, 
);  and  set  post,  ^78,  note(p). 


lit  it  a  material  averment ;  antt,  260, 

If  the  baokinptcy  were  before  the 

if  Ktioa  accraed,  the  plea  must  state 

anigoees  have  iotenered,  and  re- 

die  Mjmwt  of  the  debt  to  them, 

V.  B&rtak,  7  East,  53,  and  that 

I  tiie  plaintia'  hat  been  twice  a  bank- 

1  htt  aot  paid  the  seoond  time  15<.  ia 

id  of  hit  debts;  Herbert  ▼.  Sayert  2 

..  109 ;  5.  C.  5  Q.  13.  965.     The 

tej  of  the  drawer  of  a  bill  before  the 


bill  was  drawn,  and  that  the  assigneet  inter* 
fered,  is  no  plea  to  an  action  by  an  indorsee 
against  the  acceptor ;  Braithwaite  v.  Gard- 
ner, Q.  B.,  il.  T.  1846;  sec  Green  v.  Steer, 
1  Q.  B.  707. 

{a)  Not  necessary;  Dangerjield  v.  Thomat, 
9A.&E.  212. 

(6)  The  replication  might  deny  that  plain- 
tiff became  bankrupt  in  manner  and  form, 
&c. ;  see  form.  Cotton  v.  Jamn,  3  C.  6c  P. 
505  ;  M.  &  Malk.  273,  S.  C. 
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7.  Pka;  tkal  the  Plaintiff' has  been  twice  a  Bankrupt, and  that  ht 

did  not  pay  16s.  in  the  pound  on  the  second  Jiat. 

Young  V.  RUIuvorth,  S  A.  &  E.  iru. 

But  this  fbnii  will  require  an  uvermeDt  that  the  aiaignew  liavo  iiilerlFred  \  unlf, 
p.  303,  n.  {»).     It  ii  an  suable  plea;  Mackas  v.  Wood.  7  M.  &  W.  420. 


8.  Plea,  the  Bankruptcy  oftfte  Plaintiff,  before  the  causes  of  Action 

accrued,  and  that  Defendant  afterwards  paid  the  Assignees. 

Scl  out  the  proceedings  under  tlie  bankruptcy  at  length,  as  iii  t'onu  6,  ante,  SfiOL  I 
down  to  the  choice  of  aseigneen,  and  then  aver  payment  to  them,  ea  pott,  Picas  "  Paff  I 
meat."     See  form,  &c.  Sicvcri  v.  BomtU,  3  M.  &  G.  JS21.  ' 


9.  Replication  to  a  Plea  of  the  Bankruptcy  of  one  of  the  Plaintiffiii 
that  he  assigned  his  Share  and  Interest  to  the  other  Piaintiffi 
before  the  bankruptcy,  (c) 

Commencement  aa  ante,  S3.]  —  tjay  tliat  before  the  commencenient  of  ttiii 
suit,  and  before  the  said  plaindlf  J.  W,  became  a  bankrupt  as  in  the  said 
plea  mentioned,  to  wit,  on  [^'C'li  ■'"d  on  divers  daya  and  times  afterwards, 
the  plainlifia  were  ca~pai'tnera  in  tiic  business  of  [distillers,]  and  carried  on 
the  said  business  as  such  co-partners,  and  that  heretofore  and  before  such 
bankruptcy,  and  before  the  comtn  en  cement  of  this  suit,  to  wit,  on  {j^c."],  the 
said  co-partnership  was  dissolved  upon  certain  terms,  to  wit,  the  terms  con- 
tained in  the  indenture  hereinafter  mentioned  and  set  forth  and  aa  therein 
alleged,  and  the  plaintiHs  further  say,  that  the  said  promise  in  the  declara- 
tion mentioned  was  made,  and  the  said  several  moneys  and  causes  of  action 
therein  mentioned  became  due  and  accrued  to  the  plaintifTs  as  such  t»>-part- 
ners  during  their  said  co-partnership  and  before  the  making  of  stich  indm- 
ture  ;  and  the  plaintifl's  further  say,  that  at  and  upon  the  dissolution  of  the 
said  co-partnersliip,  and  before  the  said  J.  W.  became  a  bankrupt  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  on  [^c.]  aforesaid,  by 
a  certain  indenture  then  made  between  the  said  plaintiff  J.  W.  of  the  one 
part,  and  the  said  plaintiffs  W.  S.  and  M.  S.  of  the  other  part,  which  ioden- 


(c)  Se«  fonn  and   law,  than  v.  Jamtt,  I  A.  &  E.  392  ;   and  nc    D'Anay  r.  Clo- 

Ad.  &  E.  809,DDIfl(a)j  Snilh  *.  5ai|jb,  2  nnu,  13  M.  &   W.  796.    Tbc  i«plkalWB 

C.  (c  M,  231  ;  Tibbttlt  v.  Gti-rgt.  5  A.  &  E.  ma;  be  ai  W  the  whole  or  part  of  tha  ■!•• 

115;  Bncfc  V.  Lw,  1  Ad.  &  E.  804.     And  n»Dd,  ■' that  it  iccrned  aner  tb«  ampmeal, 

lec  a  replication  ihal  the  plaintilT  ii  ■aing  ai  wilhoat  ihia,  ibo  all  (he  eilate  and  intcftsl, 

Irailee  only  of  his  wife'i  marriage  seulemenl,  &c.,  weis  auignedin  maDner,"  fic,  leaDara 

PuTttham  V.  llunl,  8  M.  .V  \V.  743;  and  i.  Juinu,  tibi  lup.     Plea  to  an  aelioa  byw 

that   he   ia  luing  in    trust   (or  3   creditor  ID  jignnt,thil  the  baakreptiuigned  tJiadM  I* 

whom  be  had  assigned  a  bond  (on  which  a  third  person  befoie  action,  ante,  249,  F«m 

acIioD  brought),   DvtigtrJMd  v.  Thimai,  9  S. 
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^  sealed  with  the  seal  of  the  said  J.  W.,  tiie  plaintiffs  now  bring  here  into 
irt,  after  redtiog  that  [set  out  the  indenture  in  the  past  tensCy  (d  )  at  least 
t  parts  mkieh  show  the  assignment  of  the  bankrupt's  share  and  interest  to  the 
r  partners'] ;  of  all  which  the  defendant  afterwards  and  before  the  said 
J*  became  a  bankrupt,  and  before  the  commencement  of  this  suit,  to  wit, 
[4'c.]  aforesaid,  had  notice ;  (e)  and  the  plaintiffs  further  say,  that  the 
DtifiB  W.S.  and  M.  S.  have  always  performed  the  said  indenture  on 
r  part,  and  that  the  action  was  commenced  under  and  by  virtue  of  the 
indeotare  upon  and  in  respect  of  the  said  causes  of  action  in  the  decla- 
m  mentioned,  and  to  recover  the  moneys  therein  mentioned,  for  the  sole 
and  benefit  of  the  said  W.  S.  and  M.  S.,  who  alone  became  and  were 
■re  beneficially  interested  therein  and  entitled  thereunto  by  virtue  of  the 
indenture,  and  not  in  any  manner  for  the  use  or  benefit  of  the  said  J.  W. 
lis  said  assignees  or  creditors  under  the  said  fiat,  [and  that  the  assignees 
be  said  J.  W.  under  the  said  fiat  have  not  claimed  and  cannot  claim  nor 
itj  dahn  any  benefit  from  the  said  causes  of  action  in  the  declaration 
liooed,  or  either  of  them,  or  any  part  thereof] :  and  this  the  plaintiffs 
ready  to  verify,  &c. 

BILLS  OF  EXCHANGE. 

I.  Pleas  in  demalJ] — **  In  all  actions  upon  bills  of  exchange  and  pro' 
missory  notes  the  plea  of  non  assumpsit  shall  be  inadmissible.  In 
inch  actions,  therefore,  a  plea  in  denial  must  traverse  some  matter  of 
fiict;  ex.  gr.  the  drawing,  or  making,  or  indorsing,  or  accepting, 
or  presenting,  or  notice  of  dishonour^  of  the  bill  or  note.*' — New 

Rvles. 

h  pleading,  therefore,  to  a  declaration  which  contains  a  count  on  a  bill  and  inde* 
ktatos  ootuits,  care  should  be  taken  to  confine  the  plea  which  is  meant  to  apply 
to  the  cause  of  action  on  the  bill,  to  the  count  setting  it  out;  see  Worley  v.  tiar- 
Htm,  3  Adol.  &£.  689 ;  Hughes  v.  Pool,  G  M.  &  G.  271 ;  and  then  the  general 
iMiie,  or  other  plea  to  the  indebitatus  counts,  should  be  pleaded  to  the  residue 
of  the  declaration ;  for  if  the  general  issue  be  pleaded  to  the  bill  count,  the  plain « 
tifTmay  (if  the  defendant  be  under  terms  to  plead  issuablv)  sign  judgment  on 
the  whole  declaration.  Chit,  Arch.  8th  ed.  222;  or  on  that  count,  Setoell  v. 
Ikk,  8  Dowl.  309;  Kelly  v.  Villebois,  3  Jur.  1172;  Chit.  Arch.  Pr.  8th 
«i  219;  and  see  Parrett  v.  Goddard,  9  M.  &  W.  458;  in  the  latter  case 
lie  diould  enter  a  nolle  prosequi  to  the  indebitatus  counts,  Fraser  v.  New- 
(m,  8  Dowl.  773.  If  the  defendant  he  not  under  terms  of  pleading  issuably,  the 
plea  of  non  assumpsit  to  a  count  on  a  bill  or  note  is  clearly  demurrable,  Donald- 
m  V.  Thompaon,  6  M.  &  W.  319 ;  Morse  v.  James,  11  M.  &  W.  831 ;  hut 
tmblet  not  a  nullity,  though  a  judge  would  probably  set  it  aside,  or  make  de- 
ftndHDt  plead  another  plea,  with  costs,  1  Chit.  Arch.  8th  ed.  226.  If  issue  be 
jomed  on  a  plea  of  non  assumpsit  to  a  bill,  the  facts,  irom  which  the  promise  to 
Mj  it  are  implied,  such  as  the  acceptance,  &c.  are  put  in  issue  and  may  be  given 
m  CTiclaice;  Hay  v.  Fisher^  2  M.  jlc  W.  728 ;   Finhi/son  v.  Mackenzie,  3  Bing. 


H  llepfiiBtof  this  tssignoMDt  is  ne«  James,  1  Ad.  &  £.  809,  note  (a);  Buck  v. 

mjt  DasmrfMt  t*  Thomas,  9  A.  &  £.  Lee,  1  Ad.  &  E.  804 ;  Belcher  v,  Campbell, 

jMr  mA  It  be  in  writbg,  Tibbetu  v.  Q.  B.  15  L.  J.  11 ;  knowledge  is  however 

nik  6  A«  fc  E.  115.  equivalent  to  actual  notice,  Tibbetts  v.  George, 

JTbk  alkiplioa  is  enential ;  Dtan  v,  supra. 
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N.C.  8M;  .$.  C.  6  Dowl.  71.  If  the  general  issue  be  plMd«d  to  m oaoBfc on • 
bill,  and  in  the  same  plea  another  defence,  without  a  ruk  to  plead  aefoal 
matters,  the  plaintiff  is  justified  in  signing  judgment  for  the  omianonof  the  rule; 
Hockley  v.  Sutton,  2  Dowl.  700.  Where,  howerer,  the  ttatement  of  the  biH  li 
only  inducement,  as  in  an  action  by  or  against  an  executor  on  a  bill  of  &e  tct> 
tator,  with  a  promise  to  or  by  the  late  executor  (see  Forms  20  and  22,  ante,  p. 
91 ),  non  assumptit  may  be  pleaded ;  the  effect  of  which  would  be  to  admit  the 
making  of  the  bill,  but  to  deny  the  promise  byor  to  the  executor,  OUberi  or 
Timmu  v.  Piatt,  5  Dowl.  748 ;  S.  Cf.  2  M.  &  W.  720 ;  RoUeston  v.  Dixon,  2 
Dowl.  &  L.  892. 

Under  a  plea  in  denial,  t.  e.  denying  the  drawing  or  making,  or  indoning  or 
accepting  a  bill  or  note,  as  the  case  may  be,  the  objection  that  it  is  not  properly 
stamped  may  be  taken ;  Dawson  v.  Macdonald,  2  M.  &  W.  26 ;  M*Dowal  T. 
Lytter,  ib.  52;  Field  v.  Hood,  7  A.  &  £.  114 ;  ante,  230.  It  aeemt,  how- 
ever, that  a  special  plea  to  that  effect  would  not  be  demurrable ;  see  Haj^wari 
V.  Smith,  4  Bing.  N.  C.  684.  By  31  Geo.  3,  c.  25,  s.  19,  a  bill  or  note  not 
duly  stamped  cannot  "  be  pleaded  or  given  in  evidence  or  admitted  in  any 
Court  to  be  good  or  available  for  any  purpose;"  it  cannot  be  looked  at  by 
the  jury ;  Jardine  v.  Payne,  1  B.  &  Ad.  663.  The  original  debt  may  be  reeih 
vered  on  a  count  thereon,  although  there  were  laches  in  presenting  the  bill,  fte., 
if  it  be  void  for  want  of  a  proper  stamp ;  Wilson  v.  Vysar,  4  Taunt  288 ;  Alms 
Hodges,  7  T.  R.  241 .  Payment  of  money  into  Court  upon  a  count  on  a  bill 
waives  the  objection  as  to  the  stamp ;  Israel  v.  Benjamin,  3  Camp.  40. 

If  a  bill  has  been  altered,  so  as  to  render  it  void  either  at  common  law  (as  to  which 
see  Crotty  v.  Hodges,  4  M.  &  G.  561),  or  under  the  stamp  laws  (as  to  which  see 
Chit,  on  Bills,  9th  ed.  185),  and  it  be  declared  upon  in  its  altered  Ibnn,  ^Mt 
defence  may  be  taken  under  pleas  denying  the  drawing,  &c..  Cock  v.  Cox» 
iDcll,  2  C.  M.  &  R.  291 ;  Calvert  v.  Baker,  4  M.  &  W.  417;  and  if  any  material 
alteration  be  apparent  on  the  face  of  the  bill  when  produced  in  evidence,  it  will 
then  lie  on  the  plaintiff  to  prove  that  it  was  made  under  such  circumstances  as 
not  to  render  it  void.  Knight  v.  Cletnents,  8  A.  &  £.  215 ;  Clifford  v.  Par^, 
2  M.  &  G.  909 ;  but  not  if  there  be  no  such  plea  in  denial,  SUdey  v.  Fisher,  7 
A.  &  £.  444.  But  if  the  bill  be  declared  on  in  its  original  state,  the  subse- 
quent alteration  must  be  specially  pleaded  ;  Davidson  v.  Cooper,  13  M.  &  W» 
343;  S.  C.  1  D.  &  L.  377;  Mason  v.  Bradley,  11  M.  &  W.  590;  t6.  388.  See 
form,  &c.  post,  273.  Where  the  subsequent  alteration  is  such  that  it  affords  a 
defence  under  tlio  stamp  laws,  then  a  j)lca  in  denial  will  suffice  to  let  in  that 
objection  ;   iMason  v.  Hradlci/,  ^iipra. 

The  defendant  can  neither  compel  a  })laintifi' to  produce  a  bill  at  the  trial,  nor  go  into 
secondary  evidence  of"  its  contents,  if  liu  pleads  only  pleas  in  confession  and 
avoidance,  and  gives  no  notice  to  jiroducc  il,  G ooihrt d  \ .  Armour,  3  Q.  B.  956  ; 
LauTctict  v.  Clorh,  l.">  Law  J.  Kxcli.  10  ;  S.  C.  3  D.  &  L.  87  ;  unless  on  a  plea 
Impeaching  llie  bill  on  tlie  «,M'ound  of  altcrfilion,  Barktr  v.  ]\lulcoIm,  7  M.  &  W. 
101. 

The  defendant  may  also  show,  under  pleas  denying  the  acceptance,  &c.,  that  his 
name  has  been  wilfully  forged,  see  Grifjiths  v.  Paj/iic,  11  A,  &  E.  131  ;  or  that 
the  circumstances  are  such  as  to  negative  an  authority  from  the  defendant  to 
the  party  accepting  the  bill  in  his  name,  which  authority  might  otherwise  be 
implied,  as  that  it  was  fraudulently  accepted  by  the  defendant's  partner  in  the 
name  of  the  partnershij)  firm  lor  his  own  private  purposes,  of  which  the  plaintiff 
had  notice,  Jones  v.  Corbelt,  2  (i.  B.  S28 ;  Wilson  v.  T^xrhy  2  M.  &  G.  197; 
see  Mwigravc  v.  Drake,  .")  Q.  B.  185. 

A  plea  denying  the  indorsement  to  the  plaintiff  denies  not  only  the  signature,  but 
also  a  litlivay  with  intent  to  transfer  the  bill,  Mnrston  v.  Allen,  8  M.  &'  W. 
491;  and  therefore,  if  a  declaration  by  Ji  holder  of  a  bill  derive  title  to  the 
plaintiff  by  alleging  an  indorsement  from  A.  to  B.,  evidence  that  A.  gave  the 
Bill  to  M.  ibr  a  special  purpose  only  (viz.  to  keep  for  him),  and  that  M.,  in 
fraud  of  that  special  purpose,  gave  it  to  B.,  who  as  well  as  the  plaintiff  took 
it  with  knowledge  of  that  fraud,  is  admissible  under  a  plea  denying  the  indorse- 
ment from  A.  to  B. ;  ibid.  But  the  Court  of  Q.  B.  has  held  that  this  is  only 
applicable  where  the  facts  negative  an  indorsement  between  parties  to  the  bill 
other  than  the  plaintiff,  and  not  where  the  indorsement  is  from  the  last  in* 
dorser  to  the  plaintiff;  Hcn/iS  v.  Caul  field,  5  Q.  B.  81,  $cd  qu.  So  also,  under 
a  pica  denying  the  indoi-scment,  it  may  be  given  in  evidence  that  the  bill  was 
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mtod  ftom  ih»  conduct  of  the  plaintiff  in  suing  on  the  bill,  Adam  v.  Jwes,  12 
iu  &  £.  455 ;  and  if  a  declaration  allege  that  a  note  was  made  to  a  plaintiff  in  a 
certain  capacity  (e.g.  as  manager  of  a  certain  bank,  the  plamtiff  not  suing  in 
Aatckmrieter^  onff,  13),  a  plea  is  an  argumentative  denial  of  the  making  of  tlw 
note,  which  denies  that  he  was  such  manager;  per  Maule,  J.  RobertionY, 
Steward^  1  M.  &  G.  512.  If  the  bill  be  indorsed  by  an  agent  in  the  name  of  a 
firm,  the  authority  of  the  agent  to  make  the  indorsement  may  be  questioned 
under  a  plea  denying  the  indorsement ;  Feam  y.  Filica,  8  Scott,  N.  R.  241 ; 
5.  C.  14  L.J.  15,  C.  P. 
il  to  niwefiiig  the  account  stated,  see  antCy  240. 


I.    PLEAS  IN  DENIAL. 

1.  Drawer  or  Indorsee  v.  Acceptor  ;  denied  of  Acceptance.  (/) 

Cmmencement  ante,  21,  24.]    The  defendant,  by his  attorney,  as 

tp  the  said  [/rs<]  count,  saith  that  he  did  not  accept  the  said  supposed  bill 
tf  exchange  in  that  count  mentioned  as  therein  alleged  ;  and  of  this  he  puts 
bnelf  upon  the  country,  &c.  [7/*  the  declaration  contain  any  indebitatus 
tmt  tn  oAKlion  to  the  comU  on  the  bill^  then  add  the  following  or  other  appro- 

And  as  to  the  residue  of  the  said  declaration,  the  defendant  says  that  he 
ii  not  promise  \orifin  debt  "never  was  indebted*']  in  manner  and  form  as 
Ihndn  ii  alleged ;  and  of  this  he  puts  himself  upon  the  country^  &c. 


2.  Indorsee  v.  Acceptor ; — Denial  of  Indorsement,  (g) 
Commencementy  ante,  21,  24.]     The  defendant,  by  his  attorney,  as 


to  the  said  {Jirsi]  count,  saith  that  the  said  G.  H.  [Me  drawer']  did  not  indorse 
die  Slid  bill  of  exchange  in  the  said  [Jirst']  count  mentioned  to  the  plaintiff, 
[bt  "  to  tbe  said  L.  M."  if  any  intermediate  indorsement  be  disputed,  (A)  ]  as 
k  thit  coimt  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c.    [^Addplea  to  the  other  counts  as  in  Form  1. 


3.  Indorsee  v.  Drawer; — Denial  of  the  Drawing,  (i) 
Cifmmencement,  anlCy  21,  24.]     The  defendant,  by his  attorney,  as  to 


(/)  Hhs  plea  merely  denies  tbe  accept- 
tatf  tbe  bfll  as  let  oat  ID  the  declaratioD. 
Ai  Ii  akaiatioo,  mmte,  p.  266 ;  improper 
*apb  mte^  p.  266.  If  tbe  pUiDtiff  succeed 
ii  pmisg  fm  aeetpUDce,  the  drmmne,  but 
M  lbs  iirioiieBtnts,  will  be  admitted ;  per 
h^  B.  Brmd  v.  Humptkirt,  1  M.  &  W. 
Ill*  Up  tbvefore,  tbe  acceptor  deny  the 
Antm^ffaintUriMy  reply  tbe  acceptaoce  by 
•if  ef  «ti|fsl«  Strndermm  v.  CoUwmh,  4  M. 
k  0«  nO;  m  mmMc  demur^  ibid.  225, 
Mi(«);  msA  OTt  Bmrntm  y.  Duek,  11  M. 
ft  W.m  ;  Afwmmi  t.  CajfrtfM,  13  M.  & 
W.4a;  S.C.  2  D.  &  L.  44a  It  is  not 
in  tbe  Ural  niBtaace  to  prove  tbe 
of  tbe  deiendant  with  tbe  party  who 
I  the  bin ;  ttedm  ▼.  Rydo,  4  Q.  B. 
;  &Mil  V.  Evami,  ikid.    The  defendant 


will  succeed  on  tbe  above  plea  if  it  turn  out 
that  he  was  odIv  an  indorser ;  Gwinnett  v. 
Herbert,  5  A.&  K.  436.  A  plea  by  an  in- 
dorser that  he  "  did  not  make  or  draw,  &c./' 
was  held  not  a  nullity  -,  Allen  v.  Walker,  2 
M.  &  W.317. 

(g)  Or  the  plea  may  be,  **  did  not  indorse 
in  maDoer  and  form,  &c. ;"  Waters  v.  Lord 
Thanet,  7  Dowl.  251.  It  requirae  no  other 
proof  from  tbe  plaintiff  than  the  indorser's 
nandwriting ;  as  to  the  defendant's  admission 
under  it,  see  ante,  obs. 

{h)  See  ante,  82,  and  id.  note  (s). 

(t)  The  plaintiff  has  only  to  prove  on  the 
trial,  in  answer  to  this  plea,  the  defendant's 
handwriting.  The  remainder  of  the  plaintiff's 
case  is  admitted. 
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th«  said  [Jirii]  count,  saitli  that  he  did  not  make  the  smid  suppoa 
exchange  in  the  said  {_firtt]  count  mentioned  as  in  that  count  ■!!«( 
of  this  the  defendant  puts  himielf  upon  the  country,  &c.  [^Add  fl 
other  ctmnU,  at  in  Fonn  1,  p.267. 


4.  To  the  like  ;-~J}enial  that  Bill  ioat  pretenttd  for  Acc^ta 
Cammtncement,  ante,  SI,  24.]  Tlie  defendant,  by  —  his  attort 
the  said  [J&ft]  count,  saith  that  the  said  bill  of  exchange  in  the  sa 
count  mentioned,  was  not  presented  to  the  said  E.  F.  for  accej 
manner  and  form  as  the  plaintiff  hath  above  alleged ;  and  of  thi 
fendant  puts  himself  upon  the  country,  &c.  {^Add  plea  to  the  otlu 
(uiaForm  1,  p.  267. 

6.  IndoTtee  v.  Drawer ; — Denial  of  Presentment  for  Paym 

■  Commencement,  ante,  SI,  34.]     The  defendant,  by his  attom 

the  said  |jfrs{]  count,  saith  that  the  said  bill  of  exchange  in  the  u 
count  mentioned,  nas  not  presented  to  the  said  G.  H.  for  paymen 
day  when  the  same  became  due,  (m)  in  manner  and  form  as  the  plaii 
above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coui 
lAdd  plea  to  the  other  counfi,  at  tn  Form  1,  p.  267. 

6.  To  the  like; — Denial  of  Notice  of  Non-payment.  (« 

Commencement,  ante,  21,  2+,]    The  defendant,  by    —  his  atton^ 

the  said'[_^r«(]  count,  saitli  that  he  had  not  due  notice  of  the  non- 
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7.  Pag^  or  Indorse  v.  Acceptor  of  a  Bill  with  a  qualified  Accept- 
OKV,  (Form  11,  ante,  85); — Denial  of  Presentment  according  to 
Acceptance,  (o) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

tlie  laid  [Jbret']  connt,  saith  that  the  said  bill  of  exchange  in  the  said  iJirst] 


ooimt  mentioned,  was  not  presented  at  the  said  Messrs.  G.  and  H.,  bankers, 
XjondoD,  aforesaid,  [this  should  be  in  the  words  of  the  acceptance,']  as  in  that 
eooot  alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 
^Aiiplea  to  the  other  counts,  as  ante.  Form  1,  p.  267. 


8.  Dramer  y.  Acceptor  of  a  Bill,  accepted  payable  on  a  contingency, 

(Form  14,  ante,  87) ; — Denial  that  the  event  has  occurred*  {p) 

Ccmmencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 

tkeiaid  {Jurst"]  count,  saith  that  he  did  not  receive  the  said  debt  in  the  said 
[frd]  count  mentioned  in  that  behalf,  [according  to  the  fact,']  as  in  that 
count  alleged ;  and  of  this  he  puts  himself  upon  the  country,  &c.  [Add 
fkstothe  other  counts,  as  ante.  Form  1,  p.  267. 

9.  Drawer,  not  being  Payee,  and  having  tahen  up  the  Bill  v.  Acceptor, 

(Forpi  2,  ante,  81) ; — Denial  that  Bill  u)as  returned,  {q) 

Commencement,  ante,  21,  24.]     The  defendant,  by bis  attorney,  as  to 

die  laid  [first]  count,  saith  that  the  said  bill  of  exchange  in  the  said  [first] 


eooQt  mentioned  was  not  returned  to  the  plaintiff  (r)  as  in  that  count  alleged ; 
ad  of  this  the  defendant  puts  himself  upon  the  country,  &c.  [Add  plea  to 
Aeolher  counts,  as  in  Form  1,  p.  267. 


10.  Indorsee  ▼.  Drawer,  default  acceptance,  (see  Form  6,  ante,  83); — 

That  Drawer  did  accept,  (s) 

Comimencement,  ante,  21,  24.]    The  defendant^  by his  attorney,  as  to 

tk  said  [first]  count,  saith  that  the  said  E.  F.  did  accept  the  said  bill  of 
onhsiige  in  the  said  [first]  count  mentioned,  when  the  same  was  so  pre- 
^Mttad  to  him  for  acceptance  thereof;  and  of  this  the  defendant  puts  himself 
ifQD  die  eonnflrj,  &c.     [Add  plea  to  the  other  counts,  as  in  Form  1,  p.  267. 


M  Wi  plea  only  requiiei  proof  from  the 
IMittfctt  he  preieoted  the  bill  at  the  par. 
terivphee;  aee  1  &2G.4,  c.78;  Gibber. 
■mIit, S  Biog.  214 ;  Sh^ltany.  Braithwaite, 
III.fcW.SM;  HaUUad  v.  Shelton,  5  Q. 

M  nil  flea  pott  the  platDtiff  od  proof 
Aiiihe  eMrtMfaocj  has  happened,  but  aamits 


(q)  The  plaintiff  has  only  to  prove  upon 
this  plea  that  be  took  up  the  bill  after  its  dis- 
honour. 

(r)  If  the  allegation  be  that  **  the  bill  was 
taken  up  and  paid  by  the  plaintiff/'  then  the 
traverse  should  be  framed  accordingly. 

(i)  The  plaintiff  will  defeat  this  plea  simply 
by  proving  a  presentment  for  acceptance  before 
action. 


»       PLEAS  IN  ASSUMPSIT  :-iiiii^  . 

I,  Jndorue  v.  Drawer  of  Bill  payable  after  ai^hl,  default  accept- 
once  Cor  payment  J : — Denial  that  Bill  teas  presented  for  acceptance 
in  due  time.  (0 

OmMWiiHiiiif.  ante,  31,  ^i.)    The  defendant,  by biB  attorney,  u  to 

Ilwiri4[^nt]  count,  laith  that  (he  said  bill  in  the  [jtril]  count  niontiontd, 
wu  not  duly  and  within  a  reaaonable  and  proper  time  in  that  bebalf,  pie- 
sented  to  iho  itid  E.  F,  for  bit  acceptance  ibereofi  and  of  tbii  the  defend- 
ant puts  himself  upon  the  country,  Hic  [Add  plea  to  Ike  other  eomU,  9*  •■ 
Form  1,  p.  iGJ. 

12.  Indorsee  V.  Drawer,  default  aeceptanct ; — That  the  Defendtat 

had  not  due  notice  of  Non-acceptance,  (a) 

Comtnencnncnf,  ante,  21,  3i.]     The  defendant,  by hix  attorney,  at  to 

the  anid  [./fmi]  count,  saiih  that  he  had  not  due  notice  of  the  non-acceptaooe 
of  the  Riiid  bill  of  exchange  in  the  said  (j!r«f]  count  mentioned,  aa  in  that 
count  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coiintiy,  tic. 
\_Add  flea  to  the  other  counts,  as  ia  Form  1 ,  p,  267. 

13.  Against  Dratcei",  default  payment,  alleging  that  Drawer  tovldnot 
be  found,  {see  Form  16,  ante,  88); — That  due  nearch  and  in^irj/ 
were  not  made  for  him.  {v) 

Comvtencemetil,  ante,  2),  S4.]    The  defendant,  by bis  attorney,  aa  to 

the  »aid  [frit']  count,  saith  tlwt  diligent  Hcafcli  and  inquiry  were  not  mwle 
for  and  nl\er  the  said  E.  F.  aa  in  that  count  alleged ;  and  of  this  the  dafe&d- 
ant  puts  hiniBelf  upon  the  country,  &c.  [/idd  pica  to  the  other  rounta,  a*  in 
Form  1,  p.  'iC'7. 

14.  Indorsee  v.  Drawer,  alleged  to  have  dispensed  with  presentment, 
(see  Fonn  18,  ante,  89) ; —  That  he  did  not  dispense  tkeremtk.  (c). 
Commencement,  ante,  SI,  Si.]     The  defendant,  by hia  attorney,  aa  b 

the  aaid  [/rif]  count,  saith  that  he  did  not  dispense  with  the  presentment  ( 
the  said  bill  of  exchange  in  the  said  [frit']  count  mentioned,  for  payme 
thereof,  nor  did  be  diacliai^  the  plaintiff  from  presenting  thf  said  bill  to  t' 
said  £.  F.  for  payment  thereof,  according  to  the  tenor  and  effect  of  the  & 


'    '^tlluh  1.  BavdoH,  9      uaich  ac  inquiry  u 
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bin  M  in  die  laid  [Jrtt]  count  alleged ;  and  of  this  the  defendant  puts  him* 
Mlf  upon  the  oonntry,  &€•    [^Add  plea  to  the  other  counts,  as  in  Form  1,  p.  267. 


1£.  Indanee  y.  Drawer,  alleging  the  latter  had  no  effects  in  Drawee^ s 
hands,  and  that  no  notice  was  given,  (see  Form  15,  ante,  SI  );^^ 
Pka  that  there  were  effects,  (z) 

Cmmencementf  ante^  21,  24.]  The  defendant^  by  •— —  his  attorney,  as  to 
tbe  Slid  [first']  count,  saith  that  at  the  time  when  the  said  bill  in  the  said 
\^JM\  count  mentioned  was  drawn,  [or  "  after  the  drawing  of  the  said  bill, 
and  before  the  same  became  due  and  payable,  and  before  the  commencement 
oCtlus  suit,  to  wit,  on  [4^-])"  ^  "  ^^  ^^^  ^^™^  when  the  said  bill  became  due 
md  payable,"  according  to  the  fact ^^  the  said  £.  F.  had  in  his  hands  divers 
eActs  of  the  defendant  of  great  value,  to  wit,  to  the  amount  of  the  said 
lMn;(a)  and  of  this  the  defendant  puts  himself  upon  the  country,  &c.  [Add 
flm  to  the  other  counts,  as  in  Form  I,  p.  267. 


16.  In  the  like  case ; — That  there  was  a  consideration  for  the  Bill, 

Commencement,  ante,  21,  24.]  *  The  defendant,  by his  attorney,  as  to 

the  laid  [frst']  county  saith  that  there  was  a  value  and  consideration  (6)  for 

the  making  and  drawing  the  said  bill,  [or,  if  the  consideration  arose  after 

irmmg  and  before  acceptance,  slate  **  for  the  acceptance  of  the  said  bill  by 

die  Mid  E.  F./'  or,  if  the  consideration  accrued  after  acceptance  and  before 

ftpteU^  state  "  for  the  payment  of  the  said  bill  by  the  said  E.  F."  (c)]  to 

will  to  the  value  and  amount  of  the  said  bill ;  and  of  this  the  defendant  puts 

tisMsif  upon  the  country,  &c.    [Add  plea  to  the  other  counts,  as  in  Form  1, 

^l«7. 


17.  Indorsee  or  Drawer  of  Foreign  Bill,  default  acceptance  for  pay* 
mmt,)  (Forms  32,  33,  ante,  p.  91); — That  the  Bill  was  not  prO" 
tested,  or  due  notice  given,  (d) 

Cmmeneement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 


(i)  Tbt  ddtndant  has  to  prove  efiects  as 
di|^;  Fittjgirald  v.  Williams,  6  B.  N.  C. 
SL  TW  plaintitf  hM  adduce  no  other  evi- 
Iwt  ikan  lach  as  may  tend  to  disprove  the 
yi».  laecaiea  cited,  antt.  87,  note  (6). 

{§)  Or  defendant  may  plead  that  he  had 
1  MHDable  expectation  that  he  would  have 
W  Aen;  see  Form,  pest,  285.  * 

(I)  It  awma  that  the  nature  and  extent  of 
^ cewideration  need  not  be  stated. 

(e)  WImts  it  is  doubtful  when  the  consi- 
JMbm  ame,  it  may  be  advisable  to  plead 
McfiUy  •*  tliat  there  was  a  consideration  for 
iMiaf  tl«  ssid  bik  tod  for  the  acceptance 


and  payment  thereof  by  the  said  £.  F.  For 
assuming  that  such  an  allegation  requires 
proof  of  a  consideration  existing  at  the  times 
when  the  bill  was  drawn  and  accepted  and 
became  due,  {sed  qu,) ;  yet  it  is  probable 
that  the  judge  at  the  trial  would,  under  3  dc  4 
Will.  4,  c.  42,  8.  23,  allow  an  amendment  to 
be  made,  so  that  evidence  of  a  consideration 
existing  at  either  of  those  periods  would  be 
sufficient. 

{d)  The  plaintiff  has  only  to  prove  due  pro- 
test or  notice  {as  the  case  may  be)  in  antwfr 
to  this  plea. 
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the  Mid  [/»<]  count,  saith  that  the  uid  bill  of  excbai^  in  the  Mid  [ 
count  mentioned  was  not  duly  protested  for  non-BcceptaBce  tbereol 
"  Don-paymect  thereof,"  or  "  that  the  defendant  had  not  doe  nodee  • 
said  suppoaed  dishonour  and  protest,"  according  to  the  fact,']  as  in  that 
all^d;  and  of  this  the  defendant  puts  himself  upon  the  conotry 
[^Add  plea  to  the  other  counts,  as  in  Form  1 ,  p.  367. 

It.    FLEAB  IN  CONFESSION  AND  AVOIDANCE. 

18  Drawer  or  Indorsee  V.  Acc^tor  ;  Plea  of  Payment  bg  ti 
Defeiuiant  to  the  Plaintiff,  (e) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attwneyi 

the  said  lfirtt(f)'\  count,  says  that  after  the  said  bill  became  dm 
payable,  and  whilst  the  plaintiff  was  the  holder  of  the  same  and  befb 
commencement  of  this  suit,  lo  wit,  on  [i^c.  any  day"],  the  defendant  p 
the  plaintiff,  and  the  plaintid'  then  accepted  and  received  of  and  fro 

defendant,  a  large  sum  of  money,  (g)  to  wii,»  £ [enottgh  to  cover  pri 

and  tnterett,  ^c.{h)]  in  full  satisfaction  and  discharge  of  all  the  pri 
and  interest  then  due  on  the  said  bill,  and  of  all  causes  of  action  in  n 
thereof,  and  this  the  defendant  is  ready  to  verify,  &c.  ^jfdd  jtka 
other  counts,  ante.  Form  I,  p.  367. 

19.  Indorseev.  Acceptor;  Plea  of  Payment  to  I>rawer',»Jum 
Fact*  to  make  it  a  good  Payment  against  the  Plaintiff,  (t) 

Commmcemml,  ante,  21,24.]   The  defendant,  by his  attorney,  as 

aaid  [jErjt]  count,  says  that  after  the  said  bill  became  due  and  payable,  (, 
whilst  the  said  E.  F.  [the  drawer']  was  the  bolder  thereof,  and  before  tli 
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;  and  the  defendant  further  saith  that  the  said  E.  F.  [the  drawer] 
ioned  the  said  bill  to  the  plaintiff,  and  the  piaintiflf  first  took  and 
1  the  same  from  the  said  E.  F.  [the  drawer']  after  the  said  payment 
lame,  and  afVer  the  same  became  and  was  due  and  payable,  and  this 
indukt  is  ready  to  verify,  &c.  [Add  plea  to  the  other  counts  as  ante, 
,  p.  267. 

ularsee  v.  Drawer; — Payment  by  Acceptor  to  Plaintiff  after 

due.  (m) 

neneementf  ante^  21,  24.]    The  defendant,  by his  attorney,  as  to 

i  [/r#f]  count,  says  that  after  the  said  bill  became  due  and  payable, 
list  the  plaintiff  was  the  holder  thereof,  and  before  the  commence- 
'  this  suit,  to  wit,  on  [Sfc,\  the  said  A.  B.  [the  acceptor]  paid  to  the 
*,  who  then  accepted  and  received  of  and  from  the  said  A.  B.  a  large 
iDODey^  to  wit,  [proceed  as  in  Form  IS/rotn  the  asterisk, 

dorsee  v.  Acceptor; — Plea  that  the  Bill  was  altered  as  to  its 

Date  by  the  Drawer,  (n) 

)eiicement,  ante,  21,  24.]  And  for  a  further  plea  as  to  the  said  [Jirst] 
he  defendant  says  that  the  said  bill  of  exchange,  at  the  time  the  same 
wn,  and  at  the  time  of  the  acceptance  thereof  by  the  defendant,  bore 
fTit,  the  20th  day  of  May,  in  the  year  of  our  Lord  1845 ;  and  the 
It  further  saith  that  after  the  said  drawing  and  acceptance  thereof,  (o) 
r  the  same  was  completely  issued  and  negociated,  (p)  to  wit,  by  the 
It  as  such  acceptor  as  aforesaid,  and  before  the  said  indorsement 
and  before  the  commencement  of  this  suit,  to  wit,  on  [Sfc],  the  said 
ritboat  the  consent  of  the  defendant,  altered  and  changed  the  said 
i  material  part  thereof,  (q)  to  wit,  the  date,  to  wit,  by  erasing  and 


\  tbe  Dotes  to  Forms  18  and  19,  ante, 
it  Conn  may  easily  be  adapted  to  the 
fowot  by  the  drawer ;  in  an  actioo 
onsrv.  acceptor,  a  drawer  may  pay 
n  (3  Camp.  194)  or  after  due,  aod 
;  Cmthw  ▼.  Lawrence,  Z  M.  6l  S. 
•  promissory  notes,  see  Bariram  v. 
k»  &  E.  274 ;  Latarut  v.  Cowie,  3 
(4;  mtta,  169,  note  (d).  A  plea 
H  the  bill  was  paid  when  dae,  and 
m  to  plaintiff's  hands  withoat  con- 
,  was  beU  bad  for  duplicity ;  Deu- 
flbcft.  6  B.  N.  C.  594. 

I»  dM  law  apon  this  subject,  see 
■r  91017,  Baylev.  Byles  and  Chitty 

Askimaom  ▼.  nawdon,  2  A.  Ac  £. 
^fhU  ▼.  Callingwood,  1  Car.  6c  K. 
I  tor  tttt  holders  to  explain  and  jus- 
lai  aheratioos,  Sibleif  v.  Fuher,  7 
14;  bat  lb*  defendant  would  have 
oo  tbis  iHoe,  the  plaintiff  being 


obliged  to  produce  the  bill  without  notice. 
Barker  v.  Malcolm,  7  M.  &  W.  101 ;  5.  C.  7 
C.  Ac  P.  101  ;  ante,  266,  obs.  The  alteration 
of  a  bill  after  it  was  issued,  avoids  it  under 
the  stamp  laws,  although  the  alteration  were 
by  consent ;  unless  it  were  made  in  order  to 
correct  a  yistake  and  to  effectuate  the  original 
intention  of  the  parties ;  Chit.  Stamp  Laws, 
Index,  in  voc.;  Chitty  on  Bills.  9ih  ed.  185. 
As  to  when  this  defence  should  be  specially 
pleaded,  ante,  *'  Alterations,"  p.  225;  and 
obs.  p.  266. 

(o)  This  is  a  material  averment ;  Lazarus 
V.  Lougton,  5  M.  &  W.  629. 

(p)  This  averment  is  material ;  Wright  ▼. 
We^twood,  1  Dowl.  N.  S.  802. 

(9)  An  alteration  in  an  immaterial  part 
will  not  vitiate  -,  Sanderson  v.  Symone,  \  h,6c 
b.  426 ;  Walter  v.  Cubley,  2  Crom.  &  M. 
151 ;  ChiUy  on  Bills,  9th  ed.  194. 


274        PLEAS  IN  ASSUMPSIT :— BILLS  OF  EXCHANGE. 

oblitenting  the  t&id  date  of  the  SOth  day  of  May,  in  the  yeu  of  oar 
IBiS,  and  inserting  instead  thereof  in  writing  on  the  said  bill  the  date  i 
said  89th  day  of  May,  in  ^e  year  of  our  Lord  1845,  as  and  for  tbi 
date  of  the  said  bill,  and  that  the  said  alteration  was  not  made  in  com 
of  any  mistake  originally  made  in  the  framing  of  the  said  bill,  (r)  or  t 
iher  tbe  first  intentions  of  the  parties  thereto  or  any  of  them  ;  and  th 
defendant  is  ready  to  verify,  &c.  [Add  plea  to  the  other  coiatU  at 
Form  l,p.  207. 


22.  Payee  V.  Maker  of  a  Note; — Pka  that  it  vat  given  by  a  Di 
amt  for  a  Bill  (on  which  he  was  once  liabU)  in  ignorance  thi 
BUI  had  been  ntbsegnensly  avoided  by  alteration. 
Bell  r.  Gardiner,  4  M.  &  G.  11 ;  S.C.I  Dowl.  N.  S.  663  ;  and  ae 

this  defence,  Kelly  v.  Solari,  0  M.  8c  W.  54. 


23.  Drawer  V.  Acceptor; — Plea  tiat  the  acceptance  tras  for  Plai 
accommodation  and  without  value. 
Commencement,  ante,  21,  24.]  The  defendant,  by  — —  his  attomej 
the  said  Q/frjf}  count,  saith  that  lie  accepted  the  said  bill  for  the  aco 
dation  (f)  of  the  plaintiff,  and  that  there  never  was  any  value  (t)  or 
deration  (u)  for  such  acceptance,  or  for  the  defendant  paying  the  aoK 
the  said  bill  or  any  part  thereof,  and  the  plaintiff  always  held  and  no« 
the  same  without  value  (()  or  consideration,  and  this  the  defendant  is 
to  verify,  &c.     [^Addplea  to  the  other  count*  ai  in  Form  1,  ante,  267. 
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idanee  ¥•  Acceptor; — Plea  that  the  acceptance  was  for  the 
ioommodaium  of  the  Drawer,  who  indorsed  without  vaiue.  (x) 

t,  ante^  21,  24.]    The  defendant,  by  -— —  his  attorney,  as  to 


d  {Jirst'\  eount,  saith  that  he  accepted  the  said  bill  for  the  accommo- 
of  the  said  E.  F.  [the  draner'],  and  that  there  never  was  any  value  or 
iratioD  for  such  acceptance;  and  the  defendant  further  saith  that 
lever  was  any  value  or  consideration  for  the  said  indorsement  of  the 
il  by  the  said  E.  F.  to  the  plaintiff,  [or  <<  to  the  said  G.  H."  the  first 
t :  deny  the  consideration  for  each  indorsement  if  there  be  several :  (y)] 
e  plaintiff  always  held  and  now  holds  the  said  bill  without  any  value 
tideratioo,  and  this  the  defendant  is  ready  to  verify.  [^Add  pleas  to 
T  comUs  as  in  Form  1,  ante,  267. 


'imilar  Plea  in  the  above  case,  that  the  Acceptance  was  for  the 
Accommodation  of  the  Plaintiff. 

Thompson  v.  Clubley,  1  M.  &  W.  212. 


\dorsee  v.  Acceptor  ; — Plea  that  the  Sill  was  accepted  for  the 
ommodation  of  the  Drawer,  and  was  taken  by  Plaintiff  after 

mencementf  ante,  21,  24.]  And  for  a  further  plea  to  the  said  [first'} 
the  defendant  saith  that  tlie  said  bill  of  exchange  in  that  count  men- 
was  accepted  by  the  defendant  before  the  same  became  due  or  pay- 
t  the  request  of  and  for  the  accommodation  of  the  said  E.  F.  [the 
J,  to  enable  him  to  raise  money  thereon  or  indorse  the  same  for  his 
le  and  benefit  before  the  same  should  become  due  and  payable,  and 
and  that  there  never  was  any  value  or  consideration  for  the 


I,  &c.  MUU  ▼.  Berber,  1  M.  k 
to  the  last  form.  The  de- 
Bail  begin  00  thiiplea;  id,,  and  Whit- 
UmtUs,  1  A.  &  £.  366 ;  Mercer  ▼. 
I Q.  B*  The  mle  is  now  settled  that 
IB  tide  of  the  plaintiff  to  the  bill  be 
nl  oa  the  ground  of  fraud  or  dureu^ 
iheiiB  that  the  bill  has  been  lott  or 
kt  plaiBtiff  cannot  be  called  upon  to 
MiMntioD  in  the  first  instance }  Mills 
:  Lewis  ▼.  Parker,  4  A.  &  K. 


hkgmria  night  be  replied, pon,  202; 
ftm  tint  the  plaintiff  might  also  re- 
■f  Ml  wlttt  the  precise  eonsideration 
fMrii  moUd,  he.,  concluding  with  a 
iMb  ■■  ^s^uch  case  he  would  have  to 
Mi  v«  Bmmws,  2  A.  &  E.  483 ;  Ed- 
3mm,  7  C.&  P.  633  i  BaiUy  v.  Cat- 
WL  &  Rob.  379 ;  the  defendant  might 
WB,  that  tha  goods  were  paid  for,  ^per 


Alderson,  B.,  Rowlandstm  v.  Uoaniree,  6  C. 
&  P.  551. 

(y)  Where  an  indorsee  is  the  plaintiff  it 
must  be  shown  that  he  took  without  consider- 
ation, or  the  plea  will  be  bad  on  special  de- 
murrer; Reynolds  v.  Irvin^t  3  Dowl.  453; 
see  note(/),  p<*st,  277.  It  is  not  sufficient  to 
show  merely  that  the  acceptance  was  without 
value ;  Low  v.  Chifney,  1  B.  N.  C.  267 ; 
French  v.  Archer,  3  Dowl.  130;  Laeey  v. 
Forester,  2  C.  M.  &  R.  59 ;  S.  C.  3  Dowl. 
668;  Noel  v.  Boyd,  4  Dowl.  415. 

(t)  See  form,  &c.,  Stein  v.  YgUsias,  1  C* 
M.  &  R.  565 ;  it  is  no  defence  that  the  de- 
fendant had  a  set-off  against  the  indorser; 
Burrough  v.  Moss,  10  B.  &  C.  558 ;  post,  277, 
note  (k);  and  see  Watkins  v.  Bensusan,  9  M. 
&  W.  422;  Whitehead  v.  Walker,  10  M.  H 
W.  696. 


T  2 
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Baid  acceptance  thereof,  or  for  the  paymeDt  by  the  ilefcndant  of  the  amount 
of  the  said  bill  or  any  part  thereof;  (a)  and  the  defendant  further  saith  that 
the  said  bill  remained  and  uaa  oiilstanding  in  the  hands  of  the  said  E.  F. 
[the  dran-er],  and  not  given  up  lo  the  defendant,  as  it  ought  to  have  been, 
until  and  at  and  al\er  the  time  when  the  same  became  due  and  payable, 
without  any  fault  or  negligence  on  the  part  of  the  defendant,  and  wilhaut  any 
tnithority  or  permissioii/rom  the  defendant  lo  negociale  the  said  bili  aJUt  the 
same  became  due  or  payable;  (b)  and  the  defendant  further  saith  that  after 
the  said  bill  became  due  and  payable,  (c)  and  before  the  defendant  could 
procure  the  return  thereof  to  him,  to  wit,  on  [i?*e.],  he  the  said  E.  F.  [the 
dratver]  indorsed  and  delivered  the  said  bill  to  the  plnintiiT,  and  that  the 
plaintiff  did  not  take  or  receive  the  aaid  bill  until  after  the  aame  waa  due 
and  payable,  and  this  the  defendant  is  ready  to  verify,  &c.  [Add  pleas  V> 
the  other  counts  as  in  Form  1,  ante,  S67. 


27.  Indorsee  y.  Acceptor; — Plea  tkat  the  Bill  teas  delivered  to  the 
Drawer  without  consideration,  and  for  a  tpecial  purpose,  viz.  (to  be 
discounted  for  the  Defendant),  tkat  the  Drawer  indorsed  it  away 
in  violation  of  that  special  purpose,  and 

I.    T/iat  the  Plaintiff  took  it  with  Notice. 
II.   Tkat  he  took  it  after  due. 
III.   That  he  took  it  icithout  Consideration,  (d) 

Commencement,  ante,  SI,  li.']    The  defendant,  by his  attorney,  as  to 

the  said  [frst']  count,  says  that  heretofore  and  before  the  said  bill  ivas  due 
or  payable,  to  wit,  on  [.^c.  any  day],  he  the  defendant  delivered  the  said 
bill  to  the  said  E.  F.  [the  dranrer]  and  the  said  E.  F.  then  first  received  the 
said  bill  from  the  defendant,  and  thence  until  he  indorsed  the  same  as  here- 
after mentioned  held  the  same  on  certain  terms  and  for  a  special  pur- 
pose (e)  only,  to  wit,  (/)  [that  he  might  get  the  same  discounted  for  the 


{a)  The  defeiulaDl's  father  oncd  ihc  payee 


that  a 


Daily  di 


of  family  affeclioD,  the  above  Facti  would  Dot 
anpportlhttplea;  CooJii  v.  Lo'ig,  1  Cai.  ^  M. 
Sit);  >eeBliaiinH,3T4,nule<.i). 

<»)  SeeCAarlfii.  Mardin,  lTauDt.:!!4; 
5lur«i>anl  i.  Ford.  4  M.  &  G.  101  i  and  se« 
obMrvalioni  en  (bii  defence,  Chilly  on  Bills, 
"■•   -iJlB.n  -    ■  ■ 

--J 
V.  Di 

A.<.ii«IU.  HarriBB.  1  M.&  W,6!l.  The 
proof  Ilea  on  defeodinl;  Parkin  v.  Mmh,  7 
C.  &  P.  408.  Di  injuria  might  be  replied, 
pmJ,  til.  "De  Injuria." 

(d)  If  A.  deliver  or  Uanifcr  a  bill  to  B.  for 


lar  purpnit,  lo  be  effccied  thron|b 
me  meoium  of  the  bill  far  A. 'a  beaelit,  (u 
to  discount  the  bill,  Stc.)  B.  cannot,  by  in- 
doniae  Ihe  bill  lo  C,  even  fo>  >  ralaable 
consideralioQ.  hs  a  debt,  &c.,  give  C.  any 
light  of  aclioD  ihereon  agalnal  A.,  if  C.  at  tM 
lime  he  leceived  Ihe  intirumeat  had  nolice  nS 
the  circuniitBncn.  and  Ihe  iraasfer  to  him  ba 
in  .iotaiion  of  good  faith,  and  »ill,  if  upheld, 
(lefeal  the  purpoui  for  which  B.heM  ihebiK; 
Delau«vu  V.  PdilcMl.  1  Slaik.  439;  £w« 
>.  Kvmer.  I  B.  &  Ad.  529  ;  Chitly  oD  Bilb, 
9lh  ed.  73,  80,  23S. 

(e)  In  ordei  lo  make  out  dila  pica,  the  de- 
fendant would  have  lo  ibow  both  that  the  bill 
»ai  delivered  lo  Ihe  drawer,  and  alao  that  ba 
held  it,  for  Ihe  tpecial  purpose  illegad;  Edm 
V.  Turtli.  IQ  M.  ic  W.  635. 

(/)  Or  the  ipcciil  pnipoH  may  ba  "Ait 
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iefendimt  and  pay  over  the  proceeds  of  such  discounting  to  the  defendant]  ; 
nd  the  defendant  further  says  that  the  said  E.  F.  [the  drawer]  did  not  at 
Dj  time  get  the  said  bill  discounted  for  the  defendant,  or  pay  over  to  him 
oy  proceeds  thereof  [of  course  the  special  purpose  must  be  negatived  in  the 
tms  in  which  U  is  averred],  but  in  violation  of  and  contrary  to  the  said 
inns  and  purpose  on  which  he  so  took  and  held  the  said  bill  as  aforesaid, 
lad,  without  the  defendant's  consent  or  authority,  the  said  E.  F.,  before  the 
qnmencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  in- 
ixied  the  said  bill  to  the  plaintiff,  and  the  plaintiff  then  first  took  and 
mnred  the  same  from  him  on  other  and  different  terms  and  in  violation  of 
vd  contrary  to  the  said  special  terras  and  purpose  on  which  the  defendant 
id  10  delivered  the  same  to  the  said  E.  F.,  and  on  which  the  said  E.  F. 
■d  so  first  received  the  same  from  the  defendant  as  aforesaid,  and  that  there 
ever  was  at  any  time  any  value  or  consideration  for  his  the  defendant's  said 
neptance  of  the  said  bill  except  as  aforesaid ;  *  and  the  defendant  further 
itb  [add  one  of  the  following  averments  as  the  case  may  require,  but  not  more 
mu  ame  in  the  same  plea,  (g)  ] 

I.  Notice  to  Plaintiff  of  the  Facts.  (A)] -that  the  plaintiff,  (i)  before 
and  at  the  time  when  the  said  bill  was  first  indorsed  to  him  and  when 
he  first  received  the  same,  had  full  notice  of  the  several  premises  in  this 
plea  mentioned,  and  this  the  defendant  is  ready  to  verify,  &c. 

II.  Bill  taken  by  Plaintiff  after  due,  {k)  ] — that  the  said  bill  was 
payable  and  overdue,  (/)  according  to  the  tenor  and  effect  thereof, 
before  and  at  the  time  when  the  same  was  first  indorsed  to  the  plain- 
dfl^  (/)  and  before  and  at  the  time  when  he  first  took  and  received  the 
same,  and  this  the  defendant  is  ready  to  verify,  &c. 


Iiaki  E.  F.  sboald  take  care  of  the  bill  for 
lldefMiUnt,  and  should  not  negociate  or 
|Mt«ith  it  to  aoj  other  person ;  see  Bramuh 
t-Btkuu,  1  Biog.  N.  C.  469.    lo  an  action 
II  i  bill  or  note,  where  the  defence  is  want  of 
■■Ueratioo,  the  defendant,  whether  he  be 
ibaeeeptofy  maker  or  iodorser,  most  show 
~        relj  under  what  circumstances,  or 
ivlmt  terns,  or  for  what  purpose  the  in- 
given,  that  is,  he  must  show 
from  which  the  abtencM  of  considera- 
tMsld  appear ;  per  Parke,  B.,  MilU  v. 
S  C  M.  &  R.  103.     A  plea  simply 
the  wtut  of  consideration  is  bad  on 
r,  tboogb  good  after  verdict ;  Easton 
1  C.  M.  &  R.  798 ;  Stoughton 
JTiliMrvy,  2  C.  M.  &  R.  72;  S.  C,  3 
706;  Si^iens  ▼.  Undenoood,  4  B.  N. 
1;  Trimdtr  v.  SmedUy,  3  A.  &  £.  522. 
Il  a  |4ca  D^gativing  consideration  for  the 
NbtyT  ««lj  was  held  bad  on  general  de- 
mmz  Gtmkem  ▼.  Piiman,  3  A.  &  £.  521. 
tAi  nets  are  auch  that  the  indorsee  got  hold 
fitta  feSl  vithoiit  the  drawer  having  ever  had 
W  iaitntitm  to  deliver  it  to  him  so  as  to  en- 
■i  iMa  to  «■•  it  lor  any  purpose,  then  deny 
;  set  iCiTtton  V.  AUin,  8  M. 


&  W.  494 ;  ante,  obs.  p.  266. 

(g)  Where  a  single  plea  similar  to  the  one 
in  the  text  contained  both  the  averments  of 
want  of  consideration  to  the  plaintiff,  and 
also  notice  to  him  of  the  previous  facts,  it  was 
held  bad  for  duplicity  ;  Leaf  v.  Ilobson,  13  M. 
&  VV.  651  ;  6.  C.  2  D.  &  L.  646. 

{h)  This  in  general  puts  the  plaintiff  in  the 
same  position  as  the  party  against  whom  the 
preceding  facts  would  afford  a  defence,  were 
he  the  plaintiff,  and  that  although  the  plaintiff 
may  have  received  the  bill  before  due,  and  for 
a  good  consideration ;  Delaunay  v.  Mitchell, 
iupra,  note  (d). 

(t)  See  note  (o),  infra,  p.  278. 
{k)  An  indorsee  of  an  overdue  bill  takes 
it  subject  to  all  the  equities  arising  out  of  the 
bill  transaction  itself,  but  not  subject  to  any 
collateral  claim,  such  as  set-off,  existing  be- 
tween the  earlier  parties ;  Whitehead  v.  Walker, 
10  M.  &  W.  696. 

(/)  As  to  when  a  promissory  note  payable 
on  demand  is  overdue,  so  as  to  be  affected  in 
this  way  with  the  equities  available  against  a 
previous  holder,  see  cases  cited  ante,  169, 
note  (d). 
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Ill,  No  cansideraiian  for  ihe  Indoriemtnt  to  Piaintiff.  ['m)'\ — that 
there  never  was  any  value  (n)  or  consideration  for  the  said  indoraement 
of  the  said  bill  by  the  said  E.  F.  {ike  draner']  to  the  pbiniiff,  (o)  or  ft* 
his  being  the  holder  of  the  said  bill ;  {p)  and  this  the  defendant  is  ready 
to  verify,  S:c.     {^AddpUa  to  the  oilier  count*  a*  ante,  267,  Form  1. 


28.  Indorsee  v.  Acceptor; — Plea  that  the  Acceptance  teas  for  (A* 
Drawer's  Accommodation,  who  indorsed  it  to  A.  to  discount  it  for 
Aim,  bat  that  A.,  in  violation  of  that  purpose,  indorsed  to  lh« 
Plaintiff  with  Notice. 

Lee,  V.  Hoffttadt,  9  C.  &  P.  559. 


29.  Indorsee  v.  Drawer; — Plea  that  the  Bill  was  drawn  for  the  Ac- 
ceptors Accommodation,  and  indorsed  by  the  Defendant  to  A.  to 
discount  for  the  Acceptor,  and  t/tat  A.,  in  violation  of  that  purpose, 
indorsed  to  the  Plaintiff  with  Notice. 

Laeii  V.  Parher,  +  A.  &  E.  838. 


30.  Indorsee  v.  Acceptor  ; — Plea  that  the  Defendant  accepted  without 
value,  and  thai  the  Bill  was  settled  in  an  Account  icith  a  prior 
Indorsee,  and  that  Plaintiff  took  the  Bill  after  it  was  due.  (y) 
Commencement,  ante,  SI,  2+.]   And  the  defendant,  by his  attorney,  u 

to  the  [first']  count  says  that  he  accepted  the  said  bill  for  the  accommodation  of 


< 


(m)  TboDgh  ihe  dcfeDdant  pn>v«  the  whole 
plea  except  this  aietment,  thai  will  DDt  tie 
luScieat  to  call  upon  the  plaiDliff  lo  prove 
coDiideratHin :  Brr>unir.PAilpot,2M.  &  Rob. 
386  i  ■••((,  275.  note  (i). 

(n)  Valut.  ■iweUaac      *■      - 


thli  plea  the  plainuff  wi 


>.  27*.  I 


e  {().     Uode. 


Mired  thM  he  gave  an|i  olae  for  the  bill,  aa 
fail  knoxledEC  or  privitj  wiih  pretjoui  mis- 


the  drawer  and  ihe  plaintifTi  the  allegaiioii 
■hoold  be  repealed  in  reltlinn  toeach  ioilorse- 
menf,  aeg«livin|{  value  from  E.  F.  [ihedrawer] 
to  Ihe  finl  indoiiee,  and  again  from  the  fim 
indonee  to  the  lecond  indonee,  and  lo  on  to 
the  pliiniiff. 

(p)  It  i<  not  aofficient  merely  to  denj  con- 
aidention  for  the  iodoraement  fry  tht  drawir, 
becanae  he  might  hive  indorsed  the  bill  in 
■nd  ihe  plaintiH'  have  leceived  it  rrom 


negative  lAf  plaiBtiffht'iagx  holder  lor  nloe, 
Arboin  v.  Andmon,  1  Q.  B.  19B  ;  bat  ohei* 
Ihil  allegation  was  omined  in  the  plea,  ■  r«- 

iDg  ii.  was  held  good ;  id.  In  framing  inch 
a  repIicaliOD  it  maj  aametimn  be  impnnant 
to  derive  litle  from  a  person  who  dtlicerrd  it 
to  the  pliintilT  without  isdoraing  it ;  \a  Grtn 
V.  Slirr.  1  Q.  B.  707.  ffherr,  to  a  plea  that 
a  prior  indorser  became  bankrupt  before  the 
iaJoraement  to  plaialiff,  the  plaintiff  replied 
thai  it  was  received  by  him  bflnd  fidt  before 
fiat  and  without  notice  of  a  prioT  act  of  bank. 
rupiojF,  and  theie  was  a  rejoinder  denjiai 
that  it  was  received  (ij(  iltf  plaintiff  bent  Jidi, 
ftc.  it  was  held  thai  the  plainlilT  conid  not, 
under  thii  issue,  show  g  constructive  indone- 
ment  lo  bim  Ihrongh  snolher  pei«>Q  whg« 
name  was  not  on  the  bill,  but  who  bad  n- 
ceived  it  bvni  fiit  before  fiat ',  aea  tXta  Birf- 
bll  V.  fiFHinii,  cited  poa,  281,  Fonn  33.  A 
iu/urtd  would  generallj  be  tbe  proper  rapli- 
cation  in  denial  of  aujof  tbew  pleai;  folt, 
"  De  Injurii." 

(f )  It  would  aeem  that  ibia  dcfciwe  night 
b«  taken  nndei  Ihe  Muep  Um,  an  a  pl«*  tf 
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the  said  E.  F.  {the  drawer']  and  that  there  never  was  any  value  or  considera- 
tioii  for  such  acceptance,  and  that  there  never  was  any  value  or  consideration 
lor  the  indorsement  of  the  said  bill  by  the  said  E.  F.  to  the  said  G.  H.  [the 
fast  mdanee] ;  and  the  defendant  further  saith  that  the  said  J.  K.  [the  plain- 
tiff *s  indaner]  was  the  holder  of  the  said  bill  when  the  same  became  due  and 
payable,  and  that  after  the  said  indorsement  to  the  said  J.  K.  and  whilst  he 
was  the  holder  of  the  said  bill  and  before  the  said  bill  was  indorsed  to  the 
plaintiff,  and  before  the  commencement  of  this  suit,  to  wit,  on  ['^c,  here 
iUUe  the  settlement  between  the  Jirst  and  second  indorsers^  which  may  be  as 
fallows :  (f)  **  the  said  G.  H.  and  the  said  J.  K.  had  divers  accounts  depending 
between  them,  and  were  respectively  indebted  to  each  other,  and  an  account 
was  then  had  and  stated  and  settled  between  them  respecting  such  accounts 
and  debts,  including  the  said  bill,  and  the  said  J.  K.  then  had  credit  in  such 
account  for  the  full  amount  of  the  moneys  then  due  and  claimable  upon  and 
in  respect  of  the  said  bill,  and  the  amount  or  balance  then  found  to  be  due 
upon  such  account  from  the  said  J.  K.  to  the  said  G.  H.,  after  giving  such 
credit,  was  then  paid  and  satisfied,  and  all  claims  thereon  of  the  said  J.  K. 
were  then  extinguished,"]  and  the  defendant  further  saith  that,  after  such 
satisfaction  of  the  said  bill  as  aforesaid,  the  same  remained  in  the  hands  of 
the  said  J.  K.  without  consideration  or  value  and  without  the  consent  of  the 
defendant  until  the  plaintiflT  took  the  same  as  after  mentioned,  and  the 
indorsement  thereof  by  the  said  J.  K.  was  in  violation  of  good  faith  and 
without  the  consent  of  the  defendant ;  and  the  said  defendant  further  saith 
that  the  said  bill  was  first  indorsed  and  delivered  to  the  plaintiff  and  he  first 
took  and  received  the  said  bill  long  after  the  same  became  due  and  payable 
according  to  the  tenor  and  eflect  thereof,  and  after  the  said  bill  had  been  and 
was  satisfied  and  paid  as  aforesaid,  to  wit,  on  [4'<^*] ;  and  this  the  defendant 
is  ready  to  verify,  &c.(«)     [Add  plea  to  the  other  counts  as  ante,  267,  Form  1. 


31.  Indorsee  y.  Acceptor; — Plea  that  the  Bill  was  indorsed  to  the 
Plaintiff  after  it  was  due,  and  that  the  Defendant  paid  part  to 
a  prior  Holder,  and  gave  him  another  Bill  in  renewal. 

Commencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as 


«M  meeejnt,  as  the  paytneot  by  an  accommo- 
^tieo  diawer  is  equivalent  lo  payment  by  the 
teceptor,  and  renders  the  bill  incapable  of 
being  rebsued  without  a  freah  stamp ;  see 
Lazarus  v.  Comitt  3  Q.  B.  459,  where  the 
(acts  were  specially  pleaded.  Similar  defence 
to  a  note,  Barirum  v.  Cuddu,  9  A.  &  E  274. 
(r)  8ce  another  form  Cirippt  v.  Davit,  12 
v.  &  W.  169.  or  it  would  sudioe,  instead  of 
tbe  part  within  the  brackeu,  to  state  a  pay- 
SMBt  of  tbe  bill  hy  tbe  first  indorsee  to  the 
BMond,  as  mntSg  Form  18,  or  to  state  an  ac- 


cord and  satisfaction  according  to  any  of  the 
precedents,  ante,  p.  233,  mutatit  mutandit, 

(x)  De  injuria  might  be  replied  to  this 
plea  ;  see  Mitchell  v.  Cragg,  10  M.  &  W. 
369  ',  Gibbons  v.  Mottram,  6  M.  &  G.  692  ; 
pintf  *'  De  injuria/'  and  as  the  whole  of  the 
plea  would  then  be  in  issue,  it  would  seem 
that  plaintiff  might  prove,  under  this  repli- 
cation, that  the  bill  was  indorsed  to  him  before 
due,  that  he  indorsed  it  away,  and  that  it  was 
reiunied  to  him  on  being  dishonoured. 


suim 
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to  the  l_first]  count  of  the  aaiU  declaration,  soya  that  at  the  lime  the  said  biH 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  the  g&mf 
W8S  in  the  hands  of  the  said  G.  H.  in  the  said  declaration  tneniioned,  as  the 
lawful  holder  thereof  for  value,  and  that  before  the  said  bill  became  due, 
and  whilst  the  said  G.  H.  continued  to  bold  ihe  same,  and  before  tiie  com- 
mencement of  this  suit,  to  wit,  on  [^c],  it  was  agreed  between  tbe  defendant 
and  the  said  G.  H.  that  the  defendant  should  pay  to  the  said  G.  H.  part  of 
the  amount  of  the  said  bill,  to  wit,  the  sum  of  £50,  and  that  the  defendant 
should  also  accept  a  certain  bill  of  exchange  for  and  on  account  c 
residue  of  the  amount  of  ihc  said  bill,  to  wit,  the  further  sum  of  £50, 
drawn  by  the  said  G.  H.  upon  him  the  defendant,  payable  four  months  afti 
the  date  thereof  to  the  said  G.  H.  or  his  order  ;  and  the  defendant 
gays  that  afterwards,  and  before  the  said  bill  in  the  first  count  mentioned 
became  due,  and  whilst  the  same  continued  and  was  in  the  hands  of  the  said 
G.  H.  as  the  holder  thereof,  and  before  the  sanie  was  indorsed  to  the  plain- 
tiff, and  before  tbe  commencement  of  this  suit,  to  wit,  on  [^c],  the 
defendant,  in  pursuance  of  the  said  agreement,  paid  to  the  said  G.  H.  the 
■aid  sum  of  ^50,  and  did  then  accept  and  deliver  to  the  said  0.  H.  such 
bill  of  exchange  as  aforesaid  for  the  sum  of  ^£0  then  drawn  by  the  said 
G.  H.  upon  him  the  defendant,  and  payable  to  the  said  G,  H.  or  order  four 
months  after  the  date  thereof,  for  and  on  account  of  the  residue  of  the  said 
bill  in  the  said  lirst  count  mentioned  )  and  the  said  G.  H.  then  accepted  and 
received  on  the  terms  aforesaid  (he  said  sum  of  £50,  and  the  said  bill  for 
£50,  so  accepted  by  the  defendant  as  aforesaid,  and  the  defendant  then 
became,  and  mas  [and  is]  liable  to  pay  the  said  bill  for  £50,  according  lo  the 
tenor  and  effect  thereof ;  (f)  and  the  defendant  further  saitb,  [at  ante,  277, 
Form  27  ;]  and  this  the  defendant  is  ready  to  verify,  &c.  [jidd  plea  to  the 
olhercounU  ai  ante,  367,  Form  1. 


,  Plea  that  the  Plaintiff  accepted  a  composition  for  the  Bill  from 
a  prior  holder,  without  Defendant's  cOTisent. 
Hoalditch  V.  Caulff,  4  Bing.  N.  C.  i\S. 


33.  Indorsee  v.  Indorser; — Plea  that  the  Plaintiff  indorsed  the  Bill 
away  before  due  to  a  person  unknown,  who  presented  it  to  the 
Acceptor,  by  whom  it  was  refused,  of  which  Defendant  had  no 
notice,  (u) 

Bartletl  t.  Benson,  Exch.  \5  Law  J.  S3. 

(l)  ir  ih«derendanlhu  paid  the  bill  given  or,  if  oat  due  whvD  tbe  aclian  wti  earn- 

in  reaewal,  slils  th«  Ficl  thui ;    "tod  the  mcnced.  illega  that  "  lbs  timcforpijmcal  of 

dercndanl  iven  thai  he  paid  the  aiLd  bLlI  far  iha  laid  bill  for  £G0  hid  DOl  tlipMd  >t  lb« 

£50  wbea  ibe  ume  became  dae  and  pajibie  ume  of  tbe  caoioiencMiieEit  of  thia  >aiu" 
•ccordiog  lo  Ibe  lean  and  eSecl  thereof:"  (u)  The  coutl  appeared  M  Ibiai  in  tUa 
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34.  Drawer  ▼.  Acceptor  ; — Plea  that  the  Bill  was  accepted  on  a  con-- 
^deration  to  be  received  in  future^  which  failed  before  it  took  effect 
(e.g.  that  the  Plaintiff  should  sell  Goods  to  the  Defendant,  which 
hi  failed  to  do.)  (r) 

Cmmencemeni,  ante,  21,  24.]  The  said  defendant,  by  ——his  attorney, 
II  to  the  said  [^Jirst']  count  of  the  said  declaration  says  that  the  said  bill  was 
fawD  and  accepted  by  the  defendant  for  and  on  account  and  as  a  security 
far  the  price  of  certain  goods  (x)  then  bargained  and  sold  by  the  plaintiff  to  the 

IMmdant,  and  which  goods  were  to  be  delivered  by  the  plaintiff*  to  the  defend- 
'  iBt before  the  said  bill  should  become  due  and  payable  according  to  the  tenor 
ad  effect  thereof,  to  wit^  on  the  [<^c.],  and  that  there  never  was  at  any  time 
aij  value  or  consideration  for  the  defendant's  acceptance  of  the  said  bill, 
or  fat  his  paying  the  amount  thereof,  or  any  part  thereof,  except  as  afore- 
■iB,(jr)  and  the  defendant  further  saith  that  although  he  was  always  before 

die  said  bill  became  due  and  payable,  and  before  and  on  the  said day 

of  A.D. aforesaid,  ready  and  willing  to  accept  and  receive  the  said  goods 

ipon  the  terms  aforesaid,  yet  the  plaintiff*  did  not  nor  would  then  or  at  any 
etber  time  deliver  such  goods  or  any  part  thereof  to  the  defendant,  but  hath 
iriiolly  neglected  and  refused  so  to  do  ;  [whereupon  the  defendant,  afler  such 


thtt  as  the  pUiDtiff  had  stated  in  his 
Miiation  an  iDaorsemeot  from  the  drawer 
li  UBiclf,  it  woald  be  a  departure  to  reply  to 
duiplea  that  the  unkoowo  person  iodorsed  to 
^  for  valne  before  due,  and  that  the  plain- 
tif  Ittd  DO  knowledge  of  the  refusal  by  the 
Kccpior ;  see  ante,  44. 

(•;  See  other  forma  Wellt  v.  Hopkins,  4 
M.  &  W.  7 ;  Camae  v.  Warriuer,  I  Com.  B. 
)S6.  Ii  is  material  to  attend  to  the  d  istinction 
iMveen  origiual  absence  of  a  coosideration, 
lad  i/ci{ar«  of  the  consideration  upon  which 
^  iaitnimeot  was  given.  In  the  former  case 
tuples  should  aver  as  ante,  p.  274.  that  there 
^raiRewr  any  consideration.  In  the  latter, 
^  plea  should  show  as  above  the  original 
CMMeiation  and  its  failure,  1'he  total 
Man  of  consideration  on  a  bill  may  arise 
*^  the  consideration  for  the  bill  was  to  be 
CKriid  into  effect  at  a  future  time,  and  failed 
>  bug  so ;  as  where  a  man  gives  another 
}fnm\uoij  note  for  the  trouble  he  will  have 
il  bttag  bis  eiccutor,  and  the  maker  dies  first ; 
%  V.  Hinde,  2  C.  &  M.  516;  6  C.  &  P. 
)I6,  S.  C.  Tbua  it  would  be  a  good  plea  to 
ibiU,tbatit  was  given  for  the  purchase  money 
•f  aa  estate  which  had  not  been  conveyed  to 
tbe  delendant,  that  there  was  no  writing 
«ilkb  tbe  Sutute  of  Frauds,  and  that  the 
pUaiiff  bad  refused  to  give  possession  of  or 
,— lij  iht  estate,  J  met  v.  Jones,  6  M.  &  W. 
Hi  m  tkat  it  was  given  on  condition  plaintiff 


would  pay  debts  for  defendant  which  he  had  not 
done.  Cole  v.  Creuwell,  1 1  A.  &  E.  661 .  The 
partial  failure  of  consideration  involving  a 

Question  of  unliquidated  damages,  affords  no 
efence,  as  in  the  case  of  a  bill  for  the  price 
of  an  unsound  horse  warranted  sound,  but 
which  has  not  been  taken  back  ;  '^  East,  483 ; 
14  East,  486;  Mann  v.  Lent,  10  B.  &  C. 
877 ;  Spiller  v.  Weitlake,  2  B.  &  Aid.  155  ; 
or  for  work  which  has  been  badly  done, 
Trickey  v.  Lame,  6  M.  &  W.  278 ;  5.  C.  8 
Dowl.  174;  nor  can  the  failure  of  part  of  the 
consideration  be  pleaded  as  a  defence  to  the 
whole  bill,  Clarke  v.  iMtarus,  2  M.  &  G. 
167  ;  Camac  v.  Warriner,  1  Com.  B.  356. 
The  above  plea  might  readily  be  adapted  to  a 
case  where  the  plaintiff  was  an  indorsee,  by 
adding  one  of  the  averments  at  the  end  of 
Form  27,  p.  276,  observing  the  notes  there. 

(i)  "  Or  lend  and  advance  money,"  &c., 
or  **  perform  certain  services."  In  the  latter 
ca*>e  It  should  be  averred  that  the  time  for 
performing  the  services  had  elapsed ;  Abbott 
V.  Hendricks,  I  M.  &  G.  791.  This  may 
readily  be  adapted  accordingly. 

(y)  A  plea  showing  a  consideration  for  the 
acceptance  of  a  bill  is  repugnant  and  defec- 
tive, if  it  conclude  "  that  defendant  has  not 
received  any  value  or  consideration  for  the 
payment  thereof;"  Bynss  v.  Wiflie,  1  C.  M. 

&  R.  686  ;  ante,  39,  Form  10,'and  41,  note 

(6). 


isz 
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default  of  the  pkiniifT,  and  before  the  said  bill  became  due,  to  nit,  on  [i^.], 
gave  notice  to  the  plaintiff  that  he  should  rescind  and  then  rescinded  and 
TBcated  the  said  contract ;  and  the  defendant  further  saith  thai  the  plaintiS', 
■ince  hia  said  default,  bath  beld  and  now  holds  the  said  bill  without  value  or 
consideration  ;  (:)  ]  and  this  the  defendant  is  ready  to  verify,  &c.  (a)  \Add 
plea  to  the  other  counttas  ante,  207,  Form  1. 


35.  Drawer  v.  Acceptor ; — Plea  that  the  BUI  was  accepted  subject  to 
an  investigation  of  Accounts  between  the  Parties,  and  that  it  was 
afterwards  found  that  there  was  no  Balance  against  the  Defendant,    , 

Commencement,  ante,  31,  21.]     And  the  defendant,  by his  attorney, 

U  to  the  said  \^JirU~\  count  of  the  said  declaration,  saith  that  before  and  at 
the  lime  when  the  said  bill  of  exchange  therein  mentioned  was  draivn  and 
accepted  as  aforesaid,  there  had  been  and  were  divers  accounts  between  the 
plainiiiTand  the  defendant,  but  such  accounts  were  then  open  and  unsettled. 
Mid  it  had  not  then  been  ascertained  whether  or  not  the  balance  of  the  said 
ftccouniB  was  in  favour  of  the  plaintiff;  and  the  defendant  further  saith  that 
U  the  time  when  the  said  bill  was  drawn  and  accepted  as  aforesaid,  it  was 
tgreed  by  and  between  the  plaintiff  and  defendant  that  the  said  accounts 
■Lauld  be  investigated  by  the  plaintiff  and  defendant,  and  an  account  stated 
between  them  respecting  the  same  at  a  future  time,  to  wit,  before  the  said 
bill  should  become  due  and  payable  according  to  the  tenor  and  efiect  thereof, 
and  that  in  the  event  of  its  appearing  and  being  found,  upon  the  statement 
and  settlement  of  stich  aeeount,  that  the  defendant  was  not  indebted  to  tiie 
plaintiff  in  any  sum  of  money  as  the  balance  thereof  or  otherwise,  that  the 
defendant  should  not  be  called  upon  by  the  plainliflf  or  be  liable  to  pay  to 
him  the  said  bill  or  any  part  of  the  amount  thereof;  and  the  plaintiff  then 
drew  and  the  defendant  then  accepted  the  said  bill,  and  the  plaintiff  then 
received  the  same  upon  the  terms  of  the  said  agreement,  and  not  upon  any 
other  terms  or  consideration ;  and  the  defendant  further  saith  that  after- 
wards, and  before  the  said  bill  became  due  and  payable  according  to  the 
tenor  and  effect  thereof,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the day  of a.  d. ,  \_exact  day  not  material^,  the  said  ac- 
counts were  investigated  accordingly  by  the  plaintiff  and  defendant,  and  an 
account  was  then  stated  and  settled  between  them  concerning  tbe  same,  and 
upon  such  accounting  it  then  appeared  and  was  found  by  them  that  the 
defendant  was  not  indebted  to  the  plaintiff  in  any  sum  of  money  whatever 


(t)  Stmbli,   the    kllrgatioD   li«iween   the 
brick«1>  is  not  oeceuary. 

(a)  Dt  injurii  miglil  be  replied  ;   IVttian       ....... 

v.  tfiltei,  5  A.  &  £.  237,  psii ;  but  if  goods      W.  7 


ality  were  deliiered  bjr  the 
laiuiiii  auu  aui-epted  by  (be  defendsDl,  tb*t 
iDuld  be  replied  j  WilU  v.  Urpkin;  t  M.& 
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kfetpect  thereof  nor  was  nor  is  the  defendant  indebted  to  tbe  plaintiff 
upon  or  in  respect  of  the  said  accounts  or  otherwise,  nor  hath  he  the  said 
defendant  received  any  value  for  the  said  bill,  and  by  reason  of  the  pre- 
wn,  the  plaintiff,  at  the  time  of  the  commencement  of  this  suit^  held  and 
Mir  bolds  the  said  bill  without  any  consideration,  and  seeks  to  enforce  pay- 

Bent  thereof  unjustly  and  in  violation  of  the  terms  of  the  said  agreement ; 

nd  this  the  defendant  is  ready  to  verify,  &c.     [^Add  plea  to  the  other  counts 

MaR(e,267,  Form  1,  and  a  plea  of  payment  or  set-off,  according  to  the  fads, 

k  Ik  whole  declaration. 

96.  Plea  to  a  Cheque,  that  it  was  given  by  Defendant  as  executor,  to 
Kcure  a  Legacy,  which  the  Plaintiff  was  not  to  receive  until  the 
9tker  Legatees  consented,  which  they  had  not. 

Sjnller  v.  Spincer,  2  M.  &  G.  295. 


87,  Drawer  v.  Acceptor,  or  Indorsee  v.  his  Indorser  ; — Plea  that  the 
Acceptance  or  Indorsement  was  obtained  by  Fraud,  {b) 

Commencement,  ante,  21,  24.]    The  defendant^  by his  attorney,  as 

to  tbe  said  Q/Erff]  count,  saith  that  his  the  defendant's  acceptance  [or  "in- 
fawment"]  of  the  said  bill  of  exchange  in  the  said  first  count  mentioned, 
M  obtained  and  procured  by  the  plaintiff  and  others  in  collusion  with  him 
I7  fraud  and  covin;  and  this  the  defendant  is  ready  to  verify,  &c. (c) 
[did  flea  to  the  other  counts  as  ante,  267,  Form  1. 

98.  Plea  to  a  Note,  that  it  was  signed  by  Defendant  as  a  Surety  for 
A.B.,  to  whom  Plaintiff  was  to  advance  a  sum  of  Money,  and  that 
Plmmtiff,  without  Defendant's  consent,  advanced  a  less  sum. 

^  V.  Compton,  5  B.  N.  C.  144 ;  and  see  Green  v.  Gosden,  2  M.  &  G.  446  ; 

Brown  v.  Wilkinson,  13  M.  &  W.  214. 


S*  Indorsee  v.  Acceptor: — Plea  that  the  Drawer  obtained  the  Ac" 
teptanee  by  Fraud,  and  that  Plaintiff  took  the  Bill  with  notice 
thereof,  or  without  value,  or  after  due.  {d) 

Cmmieneement,  ante^  21,  24.]    And  the  defendant,  by his  attorney, 

Jf)  8m  pMl,  title  "  Fraud."    IVhere  tbe      Lemn  v.  Ueilly,  1  Q.  B.  349.    See  next  form 
BnMi  is  by  stt  indonee  end  tbe  fraud  was      aod  notes. 


by  tbe  drawer  or  a  prior  iodorser,  (c)  Dt  it^uriA  might  be  replied,  pen, "  De 

lb  pita  tbovld  slate  soch  fact,  and  then  show  inj  urik." 

^tbtpluotiff  took  the  bill  with  notice  of  {d)  Supra,  note  (6).    In  this  case    the 

itfcna  or  ivitlMiit  consideratioo ;  Bramah  proof,  by  the  defendant,  of  the  fraud,  puts  tbe 

^.iuhtr,  I  BiDg.  N.  C.  465;  per  Tindal,  plaintiffonproof  of  the  consideration  given  by 

C.J.,  Fmur  T.  FmnoH,  1  C.  M.  &  R.  849 ;  bin,  &c.  3  Duncan  t.  Scott,  1  Camp.  100  ; 
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as  to  the  said  [/rjf]  count,  aailli  ihst  the  said  acceptance  of  the  said  bill  of 
exchange  was  obtained  from  him  the  defendant  by  the  said  C  S.  [iSt 
tfran-'fr],  and  others  in  collusion  with  him,  by  fraud  and  covin,  practised  upon 
bim  the  defendant  by  the  said  C.  S.  and  the  said  others  in  collusion  niA 
biin ;  and  the  defendant  furthci  saith,  ■  [proeeed  at  in  Farm  27,  ante,  877, 
/rom  the  anlcrhk,  obtcrviug  Uie  notes  there,  (c) 


aunt,  ssith  (hat 
indorsed  to  the 

in  [*c.].  he  the 
ing  payable  to 


40.  Indorsee  v.  Acceptor  ("or  Drawer  J; — That  Plaintiff  /tas  indonrd 
away  the  Bill.  (/) 
Commencemfnt,  ante,  21,  24.]  —  As  to  the  said  [frst']  c 
after  the  said  bill  of  exchange  in  that  count  mentioned  was 
plaintiff,  and  before  the  commencement  of  this  suit,  to  n'Jt,  i 
plaintiff  indorsed  and  delivered  the  said  bill  (the  same  be 
order  and  transferable  by  indorsement)  upon  and  for  a  valuable  and  sutfi- 
eient  consideration,  to  a  person  whoHe  name  is  lo  the  defendant  unknown,  [or 
"  to  one  G.  H,"]  and  the  defendant  then  became  and  was  and  is  liable  to  pay 
the  said  sum  in  the  said  bill  specilied  to  the  said  person  to  whom  the  said 
bill  was  so  indorsed,  and  who,  from  the  time  of  such  indorsement  until  and 
at  and  afler  the  time  when  this  action  was  commenced,  hath  been  and  is  the 
holder  of  the  said  bill ;  and  this  the  defendant  is  ready  to  verify,  Stc.  [//i/d 
plea  lo  the  other  counta,  as  in  Form  I,  ante,  267, 


41,  Drawer  or  Indorsee  v.  Acceptor  ; — That  the  Bill  has  been  lost 

by  the  Plaintiff,  ig) 

CommencemeTtl,  ante,  21,  24..]     —  As  to  the  said  [/rs(]  count,  saith  tb»t 

Bayley  v.  Bida.</(,  13  M.  &  W.  73  :  -nti.  p. 

275,  note  (i).    It  is  not  sufficienl  lo  aWngc 

lh>t  the  plaintiff  wai  guilly  of  gmii  nfgligmce 

ID  taking  Ihe  bill ;   Ulliir  v.  Ilich,  10  A.  & 

E.   788,   n  (lie   holder  of  negociatile  s«gu- 

lilics,  iraDsTerable  by  delivery,  oi  indoite merit       lo  reply  il 

in  blank,  ma;  gine  a  lille  whi  '    '      ' 


s  him.  I 
Iheaf 


•'ardi  I 


a  Ih^m 

J/nynd  r.  fniltr,  2  C.  &  HI.  237  ;  Foitir  y'. 
PtnTion,  1  C.  M.  &  R.  849.  Gross  negli- 
gence may,  howeter,  be  fviJtncr  under  the 
■btiva  plea,  ai  one  of  the  iogredienlt  (rom 
which  a  jury  mi;  infei  malajidu  ;  Goodman 
V.  HaTvty.  4  A.  &  E.  870.  Bui  unless  the 
jury  mme  lo  the  concluiion  that  the  piaintilT 
»u  in  pntit;  with,  or  had  k[io«led|e  of,  the 
conduct  of  *  previous  iodorur.  it  will  tie  do 
defence  lo  an  aclioD  on  the  bill,  even  Ihal 
inch  previous  indoraer  stole  it,  ibid. ;  and 
ATbaia  V.  Andtrtm,  1  Q.  B.  604;  Robi«$m 
V.  lUuBaldi,  1  C.  &  D.  626;  S.  C.  I  Q.  B. 
196. 


ma;  lepl;  that  Ihe  plaintiff  waa  ihe  holder  tl 
the  time  of  the  commencemeDt  at  ihii  init, 
without  Ibis,  that  A.  B.  was  the  holder,  itc. 
See  form.  &c.  fi-u.trv.  tt'tUh,  9  M.  St  W. 
639.  Instances  of  bad  replicatioDS  lo  ttiis 
plea.  Sckitd  v.  Kilpia.  8  M.  &  W.  676; 
BaiuR  *.  AmM.  8  Dowl.  357 ;  S.C.6U.k 
W.  559.  In  Fnur  v.  WiUh.  AldenoD.  B., 
teemed  lo  think  that  the  plea  itself  w»i  bad. 
BC  an  aiynDieniaiive  denial  that  ihe  plaintiff 
was  the  holder  at  ibe  comnienremeni  of  ibe 
suit.  If  an  overdue  bill  be  iodoned  iftei 
■clion  bronchi,  the  indoner,  with  notice  of 
the  aclion,  baa  no  right  of  aclioD  od  the  InB  ; 
Jana  •.  Lane,  3  Vou.  &  Col.  2B1. 

(g)  See  the  law  upon  ibis  subject,  Chiti; 
on  Uilli,  9lh  «d.  2£& ;  Banurd  T.  RMnma, 
7  B.  &  C.  90. 
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wnjn  been  and  still  is  ready  to  pay  the  said  bill  of  exchange  in  the 
*]  count  mentioned,  on  the  same  being  produced  and  given  up  to 

that  the  said  bill  hath  not  ever  been  produced  or  presented  to  him 
nt  thereof] ;  (h)  and  the  defendant  further  saith  that  the  plaintiff, 
2came  the  holder  of  the  said  bill  as  aforesaid,  to  wit,  on  [^c.  exact 
itma/],  lost  the  said  bill,  and  thence  hitherto  hath  been  and  still  is 
find  or  produce  the  same,  or  give  up  the  same  to  the  defendant  on 

the  same ;  and  the  said  biU,  from  the  time  when  the  said  plaintiflf 
ame,  hath  not  been,  nor  is  the  same  in  the  possession,  custody, 
controul  of  the  plaintiff;  and  the  defendant  says  that  the  said  bill, 
i  when  it  was  so  lost  as  aforesaid,  was  indorsed  in  blank,  and  not 
and  was  and  is  transferable  by  delivery ;  (t)  and  this  the  defendant 
>  verify.     [Add  plea  to  the  other  counts,  as  in  Form  1,  ante,  267. 


by  Drawer  to  Declaration  averring  "  no  effects"  with 
e,  instead  of  notice  of  dishonour^  {see  ante,  87,  Form  15); — 
Defendant  expected  Assets,  i^c,  {b) 

\cementf  ante,  21,  24.]  —  As  to  the  said  \Jirst']  count,  saith  that 
.  at  the  time  when  the  said  bill  of  exchange  in  that  count  mentioned 
id  was  due  and  payable,  he  the  defendant  had  reasonable  ground 
1  to  expect  and  suppose  and  did  then  expect  and  suppose  that  the 
ould  be  paid  by  the  said  E.  F.  when  due,  according  to  the  tenor  and 
eof,  in  this,  to  wit,  (/)  that  before  the  same  became  due,  to  wit,  on 
he  defendant  placed  in  the  hands  of  one  O.  P.,  his  agent  in  that 
ertain  sum  of  money,  sufficient  for  the  payment  of  the  said  bill,  to 

im  of  £ ,  with  directions  and  authority  to  him  the  said  O.  P. 

the  said  sum  to  the  said  E.  F.,  to  enable  him  to  pay  and  satisfy 
U  when  due,  according  to  the  tenor  and  effect  thereof;  and  the 
avers  that  he  did  not  at  any  time,  before  or  at  the  time  when  the 
scame  due,  according  to  the  tenor  and  effect  thereof,  withdraw  the 
or  any  part  thereof  from  the  hands  of  the  said  O.  P.  or  revoke 
»rity  to  him  given  as  aforesaid  ;  (m)  and  the  said  O.  P.  ought  to 
ered  the  said  sum  to  the  said  E.  F.  for  the  purpose  aforesaid ;  and 


t  as  to  this  allegation  ;  omit  it  if 
dsly  pretented  for  payment,  and 
afWwards.  The  loss  even  after 
rafibrds  a  defence;  Hantard  v, 
U  iupra.  Bat  the  bill  need  not 
after jadgmeot by  default;  Lane 
I  D.  N.  S.  562 ;  S.  C.  2  Q.  B. 

ilkcatioD  if  material;  Wain  ▼. 

A.  &  E.  616. 

f  on  Bills,  9th  ed.  436. 

r,  whether  it  be  necessary  to  state 


the  ground  for  this  expectation  1  Upon  prin- 
ciple it  would  seem  to  be  proper  to  do  so ; 
but  in  case  of  doubt  or  complexity  a  general 
plea  not  showing  such  reasons  should  be 
risked  instead  of  this  form  ;  or  the  plea  may 
state  that  defendant  had  effects,  6lc,  conclude 
to  the  country,  see  form,  &c.  Terry  v.  Parker, 
6  A.  &  £.  504. 

(m)  Or  instead  of  the  above,  state  any 
other  reasonable  ground  of  excuse  upon  the 
same  principle;  see  the  cases  in  Chitty  on 
Bills,  433,  &c.  and  notes,  9ih  ed. 
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ify,  &c.     lAii  plea  to  the  other  emaiiM  ta 


Ak  lh«  der«»Ml*nt  i*  Tc«dy 
HI  Fonn  l,an(ir.  3(J7. 


43.  Plea  to  a  nmilar  Dectaralioa,  that  one  P.  was  liable  to  Defend- 
ant for  the  amount  of  the  Bill,  and  that  there  mere  muttial  accotmtt 
hetnteen  P.  and  the  Acceptor,  and  that  Defendant  drew  and  the 
Acceptor  accejited  for  and  on  account  of  the  premises,  and  in  tke 
belief  that  the  Acceptor  would  pay  when  due,  and  Replication  in 
denial. 

Terry  v.  Parker,  G  A.  &  E.  50a.  (n) 


44.  Indorsee  v.  Drawer; — Plea  of  discharge  by  time  given  to  tht 

Acceptor,  (o) 

Commencement,  ante,  31,  St.]     —  Aa  to  Oit  said  [frsl']  count,  sailh  tlist 


I 


iftcT  the  said  bill  of  exchange 
before  the  commencemeut  of  tins  ; 
rial,']  it  was  agreed  by  and  hetwet 
■aid  bill,  and  the  said  E.  F.  [{A«  i 
that  the  plainiilT should,  for  3  ce 
wit,  the  consideration  hereinafter 
pnymcnt  of  the  am 
tho  bill  of  exchang 
■hould  become  du 


that  count  mentioned  became  due,  and 
n  [i^-c,  exacC  day  not  foale- 
n  the  plaintifT,  then  being  the  holder  of  the 
cceptorl,  without  the  defendant's  consent, 
tain  good  and  sufficient  consideration,  to 
nentioned,  give  the  said  V..  F.  time  far  the 
aunt  due  upon  the  said  bill  for  s  certain  period,  to  wit,  unt3 
e  hereinafter  mentioned  to  have  been  given  to  the  plaintiff 
e  according  to  the  tenor  and  efiect  thereof;  and  that,  for 
»cciiring  the  payment  of  (he  amount  due  upon  the  said  bill  in  the  said  first 
count  mentioned,  and  for  and  on  account  thereof,  the  plaintiff  should  draw 
upon  the  said  £.  P.  and  that  he  should  accept  a  certain  other  bill  of  ex- 
change,  bearing  date  a  certain  day,  to  wit,  the  day  and  year  last  aforeuid, 
for  the  amount  of  the  said  first- mentioned  bill,  nith  interest  due  thereoa 

and  expenses  in  respect  thereof,  to  nit,  the  sum  of  ;£ ,  payable  a  certain 

time,  to  wit,  [two  months]  after  the  date  thereof,  to  the  plaintiff  or  order ; 
and  the  defendant  further  saith  that  in  pursuance  of  such  agreement  the 


(n)  It  would  also  be  id  laiwer  la  *  decli- 

(  nUoD  containing  auch  sn  averment,  U  ihom 

Ihtt  the  defendtnt  had  a  remedy  oier  Bgainil 

(iUed  to  DOUce;   Nartim  v.  Piekering,  8  B.  & 
C.  610  i  Cory  V  Scoif .  3  B.  &  Aid.  619. 

(«>  Ai  10  thii  delence.  lee  Priu  r.  Ed- 
UHndi.  10  B.  ii  C.583  ;  W\il/itld  v.  Hadfa. 
1   H.A(  W.  GTg.        Jiii  neceuii?   to   ihow 


snUDE  to  B  judge  1  ordBT,  it  miul  appear 
b;  the  order,  ir  let  out  ia  ibe  pies,  ibit  pto- 
ccediuga  iteie  in  the  mean  line  tlijed, 
Michatl  V.  JUym,  6  M.  &  G.  TOa^  and  ihai 


■  longer  time  was  thui  giien  tbio  thai  in 
wbich,bvibepnciiceorihe  Conn,  judgmeat 
might  hive  IweD  obtained  igiinii  Uie  ir- 
eeplui;  Ktnnard  v.  XmH,  4  M.&G.  474. 
But  if  the  plea  meielj  atar,  ■■  in  tha  leit,  aa 
agntraini  to  forbear,  then,  it  aeeou,  that  tb* 
fact  that  Ihe  agreement  itaa  bj  a  jniln'i 
order,  and  that  no  longer  time  wu  ginn  tbaa 
ibe  accepIOT  would  bin  had  b^  ibc  piacbca 
of  the  Court,  ahanU  b«  tpecialij  nplitd; 
/hoc  •.  D-niet.  g.B.  Hit.  T.  1B4«.  Bat 
Wigbtman,  J.,  aeeined  to  Ifaink  in  that  cut 
(bat  iboie  facia  might  be  proved  aadeii  re- 
plication denying  (be  forbtaraoce.  Sm  ■!•• 
Ja«H  *.  William,,  13  M.  &  W.  828. 
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pbdnuflT  afterwards  and  before  the  comnieDceinent  of  tbis  suit,  to  wit,  on 
[^*]>  (p)  drew  and  the  said  E.  F.  then  accepted  such  last-mentioned  bill 
foriecnring  the  payment  of  the  amount  due  upon  the  said  bill  in  the  I  first'] 
eovnt  mentioned,  with  interest  as  aforesaid,  and  for  and  on  account  thereof; 
and  the  said  E.  F.  then  delivered  the  said  bill  so  accepted  by  him  as  afore- 
«id  to  the  plaintiff,  and  the  plaintiff  then  received  the  same  for  and  on 
Hooantof  the  said  bill  in  the  first  count  mentioned,  and  all  the  moneys  due 
tbereoD,  on  the  terms  aforesaid,  without  the  defendant's  consent ;  (q)  and 
tke  defendant  further  say^  that  he  did  not  at  any  time  consent  to  approve  of 
or  ratify  the  said  agreement ;  (r)  and  this  the  defendant  is  ready  to  verify, 
&C.  [Add  plea  to  the  other  counts  as  in  Form  1,  ante^  267. 


45.  Plea  of  Discharge  by  taking  a  Cognovit. 
Hall  V.  CoUy  4  A.  &  E.  577. 


46.  Indorsee  v.  Indorser — Discharge  by  giving  time  to  a  Party 
intermediate  between  the  Plaintiff  and  the  Defendant, 

Lfm  V.  HoU^  5  M.  &  W.  250.  N.  B.  It  was  held  in  that  case  that  the 
adonement  of  the  party  to  whom  the  time  was  given  was  material  to  be 
fmred. 

ff.  Plea  to  a  Declaration  by  Bankers  on  a  Billy  that  it  was  drawn 
for  a  Customer's  account^  consisting  of  Moneys  advanced  on  un^ 
stamped  Checks  liable  to  the  stamp  duty,  {s) 

Commencement,  ante,  21,  24.]  —  As  to  the  said  [Jirst']  count,  says  that 
kfine  and  at  the  time  when  the  said  bill  of  exchange  was  indorsed  to  the 
Mid  banking  company  as  aforesaid,  the  defendant  resided  and  carried  on 

fcwmcti  at  L P ,  in  the  county  of  W ,  and  the  said  banking 

tapany  carried  on  and  transacted  the  business  of  bankers  at  W ,  in  the 

^iMDty  of  S        ■,  being  at  a  greater  distance  than  fifleen  miles,  to  wit,  at  the 

tttaaee  of  thirty-five  miles  and  upwards,  from  L. P aforesaid,  and 

fctaid  banking  company  did  not  carry  on  or  transact  the  business  of  bankers 
It  any  time  within  the  distance  of  fifteen  miles  from  L P aforesaid ; 


(f)  flee  fmt^  p.  269,  nole  (t ).  charge  the  subsequent  parties ;  Clark  v.  WiU 

^  <f)  It  a|i^n  to  be  safer,  if  Dot  necessary,  ton,  3  M.  &  W.  208  ;  Lyon  v.  Holt,  5  M.  £c 

IB  ttii  above  case  to  show  that  the  arrange-  W.  250. 

^■Ifv  giving  tioie  was  actually  perfected  (r)  As  to  tbis  allegation,  Smith  v.  Winttr, 

«rf  curidl  into  efiect  by  the  pUintifF  ukiog  4  M.  &  W.  461. 

fcatv  bilL    But  io  general  a  mere  binding  (t)  This  pka  is  founded  on  the  stamp  act, 


to  give  time  between  prior  parties      55  G.  3,  c.  184,  s.  13 ;  9  G.  4,  c.  49,  s.  15. 
li  AthQI^  lettBded  upon  afrtth  and  sufficient       See  Greene  v.  Alldat/f  1  Gale,  216. 
f  would  seem  ifno  facto  to  dis- 
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Mid  the  defendant  farther  says  that  the  consideration  given  by  the  said  bank- 
ing company  for  the  indorsement  of  the  said  bill  by  tlic  defendant  to  tbem, 
consisted  and  doth  consist  of  certain  moneys  heretofore,  to  wit,  on  [i^^-})  ^"^ 
on  other  days  and  times  before  the  commencement  of  this  suit,  |>aid  and 
advanced  by  the  said  company  to  and  for  and  on  the  account  of  the  defend- 

.  ant,  at  hia  request,  upon,  in  pursuance  and  in  payment  of  certain  drafia  and 
orders  then  respectively  made  and  issued  by  the  defendant,  and  drawn  by 
him  upon  the  said  banking  company,  and  which  drafts  and  orders  were  re- 
•pectively  for  sums  above  40*.  payable  to  the  bearer  on  demand,  and  made 
And  issued  by  [lie  defendant  in  England,  at  a  greater  distance  than  fifteen 

mites  from  W aforesaid  and  any  place  where  the  said  banking  company 

transacted  the  business  of  bankers,  to  wit,  at  L P aforesaid,  and 

were  not  stamped  as  bills  of  exchange,  nor  was  either  of  them  stamped  as  a 
bill  of  exchange  or  with  any  stamp  duty,  as  required  by  law  in  that  behalf, 
nor  did  the  said  drafts  and  orders,  or  any  or  either  of  them,  truly  specify 
and  express  the  place  where  lliey  were  respectively  issued ;  and  the  defend* 
ant  further  says  that  the  said  banking  company  then  paid  the  said  drafts 
and  orders  respectively,  and  caused  and  pennitied  the  same  to  be  paid  as 
aforesaid,  then  well  knowing  that  the  same  were  respectively  made  and  issued 
at  a  greater  distance  than  fifteen  miles  from  W aforesaid  and  any  place 

I,  where  the  said  banking  company  carried  on  and  transacted  the  business  of 
bankers,  and  knowing  that  the  place  where  the  same  were  respectively  made 
and  issued  was  not  truly  specified  therein,  and  knowing  that  the  same  did 
not  fall  within  ilie  ex.cmptian  in  favour  of  drafts  or  orders  for  the  payment 
of  money  to  the  bearer  upon  demand  drawn  upon  bankers,  or  persons  acting 
or  transacting  the  business  of  bankers,  contained  in  the  statutes  in  such  case 
made  and  provided,  and  the  schedule  thereto  annexed,  but  were  liable  re- 
spectively to  stamp  duty  in  that  behalf,  contrary  to  the  statutes  in  such  case 
made  and  provided ;  and  the  defendant  says,  that  there  never  was  any  con- 
sideration for  the  said  banking  company  taking  or  holding  the  said  bill  other 
than  and  except  the  said  moneys  so  paid  and  advanced  by  them  in  pur- 
suance and  in  payment  of  the  said  drafts  and  orders  hereinbefore  particularly 
mentioned  1  and  this  the  defendant  is  ready  to  verify,  &c.  \_Add  plea  to  the 
other  counit  as  in  Form  I,  ante,  £67. 


48.  Indorsee  v.  Acceptor  ; — Plea  that  an  intermediate  indorser  vcat  a 
married  woman;  and  Replication  that  she  indorsed  tcith  the  autho- 
rity of  her  Husband. 

Prince  t.  Brunatii,  I  B.  N.  C.  +35. 
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49.  Pka  that  the  Plaintiff  is  a  convicted  Felon. 

BMttock  ▼•  DoddSf  2  B.  &  Aid.  258 ;  and  see  as  to  the  law  on  this  subject, 
Lmbert  ▼.  Taylor,  4  B.  &  C.  1 38 ;  Doe  v.  Fritchard,  5  B.  &  Adol.  765. 


I  Indarsery.  Acceptor; — Plea  no  consideration  for  Acceptance,  and 
tku  hf  agreement  between  the  Drawer  and  Plaintiff ,  the  latter  was 
vdji  to  enforce  the  Note  on  certain  conditions,which  the  Drawer  had 
Ml  amqfUed  with. 

Edmirds  ▼.  Jones,  2  M.  &  W.  414 ;  S.  C.  5  Dowl.  385. 


51.  Payee  v.  Maker  of  a  Note  ; —  That  it  was  given  to  a  Loan  Society 
h/tke  Defendant  as  a  surety  only,  and  that  it  was  not  to  be  enforced 
witiout  notice. 

Brown  v.  Langlty,  4  M.  &  G.  466. 


B.  Indorseev.Maher  of  a  Note; — That  it  wasgiven  to  secure  advances 
from  one  Bank  to  another,  and  was  not  to  be  enforced  if  those  ad- 
fences  were  repaid  before  the  Note  became  due,  which  they  were. 

Richards  v.  Macey,  14  M.  &  W.  484. 


Q.  Indorsee  v.  Indorser ; — Plea,  that  the  Drawer  (who  indorsed  to 
Brfendant)  and  the  Plaintiff  were  the  same  persons ;  (s)  Replication, 
<ia(  the  Defendant  indorsed  for  the  Acceptor's  accommodation,  to 
wk»  Plaintiff  gave  consideration. 

Wilders  v.  Stevens,  15  L.  J.  108,  Exch. 


BILL  TAKEN  FOR  THE  DEBT. 


'•  flea  that  the  Defendant  accepted  a  Bill  of  Exchange,  not  yet  due, 

on  €u:count  of  the  Debt.  (0 

Csmrnencement,  ante,  21,  24.]    —  As  to  the  suni  of  £ ,  parcel  of  the 

fi)  Aft  to  thb  defence,  lee  Buhop  v.  Hajf'  security,  without  showing  that  the  bill  wis 

^4T.  R.  470.  taken  *'  in  satisftction  of  the  claim  and  da- 

(0  It  is  a  good  pl4a  to  an  action  for  a  dtbt  mages,"  &c. ;  see  the  cases  Ktanlakev,  Mor- 

^  itltgnidated  oamaget,  Griffitht  v.  Oictn,  gap,  5  T.  R.  513 ;  Kendriek  v.  /^niax,2  C.  & 

llf.lc  W.  56),  that  tbe  defendant  has  ac-  J.  405  ;  Simon  v.  Llotjd,  2  C.  M.  &  R.  187  ; 

piMor  indoriod  to  the  plaintifT  "  for  and  but  this  only  applies  to  a  negociable  security, 

intlkcraoTa  tnll  or  other  negociable  Griffiths  v.  Owen,  13  M.  &  W.  68  ;  S,  C.  2 

u 
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moneys  in  the  declaration  mentioned,  (u)  and  the  said  causes  o(  acti 
spect  thereof,  says  that  afler  the  making  of  the  aaid  promises  as  to  the 

of  £ ,  and  hefoie  the  coraroencement  of  this  suit,  to  wit,  on  [^ 

bill,']  'the  plainltfTmade  and  drew  his  certain  bill  of  exchange  (j)  in 
bearing  date  [i^c],  and  thereby  required  ibe  defendant  [two  nHMit 
the  date  therepf,  which  period  had  not  elapsed  at  the  time  of  the  co< 
mentof  this  suit,  (y)  to  pay  to  tbe  plaintiflTor  order  (s)  a  certain  sni 

the  BUtn  of  £ >,(a)  and  the  defendant  then  accepted  the  taid  I 

tioned  bill,  and  then,  and  before  the  commencement  of  this  suit,  t 
[^c]  delivered  the  same  to  the  plaintiff,  who  then  took  and  reel 
same  of  and  from  the  defendant  (b)  for  and  on  account  of  tbe  sai 

£ ,  parcel,  &c.  and  the  said  causes  of  action  in  respect  thereof; 

the  defendant  is  ready  to  verify,  &c.  (c)  ^Add  plea  to  the  residue  o 
elaration,  ai  in  Form  1,  ante,  p.  267. 

D.  &  L.  190.    The  ciglii  lo  lue  for  Ifae  mi- 

5iDil  debt  reiivei  in  luch  oM  if  the  bill  be 
iiboBomed,  til.  Wfaere  Ibe  Bciian  Is  on  b 
billoc  Qole,  the  plea  sbould  allege  Ihatbolb 
■be  oDe  giKD  ID  inbitiiutioti  and  alao  the  one 
on  wbich  tbe  sctioD  ia  brougbt  were  oul- 
SUnding  at  (he  commeDcemeDt  of  the  luit, 
GMtktdt  <i.CotUrtU,i  M.  &  W.  20,  Boji- 
iiU  >.  Chamfnty:  2  M.  &  W.  435.  or  elw 
Ibe  ncood  bill  ibould  be  pleaded  li  failing 
been  jivn,  Criif  t.  Gri^thi,  2  C.  M.  &  R. 
169.  ind  tiksD  in  accDnTiDd  laliiractioD  at 
the  debl  and  damagn.  In  the  latter  caie.  bb 
the  remedy  would  not  reiiK  with  the  dii- 
bonaar  of  Ifae  lecond  bill,  a  replicaUoa  Ihii 


(.)  A  • 
in  a  maleriil  pari  iroold  not  be  as 
Ibe  trial  ;  David  v.  Pr««,  5  Q.  1 
■  blink  Blimp  wu  accepted  bj  (hi 
■od  Temitted  Id  the  plaintiff  to  fill  i^ 
it  (hould  be  10  pleaded  i  Bahrri, 
M.  &  C.  312. 

(  y)  It  leeDiB  to  be  neceouj  to 
.  where  defendant  ai  accept 


It  be  proved  ako  where 


dbill.  a  replicaUoa  Ihitil 
d  wHB  held  bad.  Sard  v. 
KWa.  I  U.  &  W.  155,  ind  we  form  of  plea 
there  ;  aod  lee  TAmnpun  *.  Ptrtnai,  6  B.  & 


>M<  V.  Cgllr*fl,3  M.  &  W.  20. 

tiak4V.  JUpTgan.ST.  R.51S,tbe| 

thai  the  note  waadue  hi^iitt  acliun 
the  note  wai  made  by  a  third  pen 
doraed  bj  defendant.  It  ii  not  i 
^how  lli.it  the  bill  «:<i  paid  by  lh< 
ui  indorsed  away  befoie  aotioa  b} 
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pUcaium  (to  a  Plea  that  the  Defendant  accepted  a  Bill  on 
account)  that  the  Hill  was  dishonoured  when  due.  (d) 

Mcem^fUy  ante^  23.]  And  the  plaintiff,  as  to  the  said  plea  as  to 
turn  of  £— ,  parcel,  &c.  saith  that  the  said  hill  of  exchange  in  the 
mentioned  became  and  was  due  and  payable  according  to  the  tenor 
t  thereof  before  the  commencement  of  this  suit,  to  wit,  on  [Sfc.\  but 
defendant  did  not  nor  would  when  the  same  became  so  due  and 
s  aforesaid,  or  at  any  other  time  before  or  since,  pay  the  amount  of 
lill  or  any  part  thereof ;  and  the  plaintiff,  before  and  at  the  time  of 
lencement  of  this  suit,  held  and  now  holds  the  said  bill  unpaid  and 
d,(«)  although  the  defendant  hath  oflen  been  requested  (/)  to  pay 
;  and  this  the  plaintiff  is  ready  to  verify,  &c.  [Add  plea  to  the 
Us  as  ante^  Form  1,  p.  267. 


that  the  Defendant  accepted  a  Bill  not  due,  in  payment  of  the 
and  for  Plaintiff 's  Accommodation,  and  delivered  it  to  the 
tiff  without  a  Drawef^s  name  attached  thereto. 

mum  Y.  Lloyd,  2  C.  M.  &  R.  187  ;  S,  C.  3  Dowl.  813.  {g) 


the  Defendant  indorsed  a  Bill  to  the  Plaintiff  on  account  of 

the  Debt. 

the  fast  form^  p.  289,  to  the  asterisk.']  —  the  defendant,  for  and  on 

>f  the  said  sum  of  jE ,  parcel,  &c.,  and  the  said  cause  of  action  in 

lereof,  indorsed  and  delivered  to  the  plaintiffa  certain  bill  of  exchange 
It  bearing  date  [4*^0*  heretofore,  to  wit,  on  the  day  and  year  last 
» drawn  by  the  defendant  (Ji)  on  and  accepted  by  one  E.  F.,  and 
the  defendant  requested  the  said  E.  F.  to  pay  to  him  the  defendant 


It  ii  not  iiroper  where  the  defeod- 
ivtthat ffieh  wu  the  csm,  tnd  the 
Kti  M  a  siibinMot  ditbonovr  of 
m  ant  form,  iimt  auign  if  soeh 
i«Oi  Motived  lur  a  fonner  nmiltr 


H  Mnwmm  t.  Hawdm,2  A.  &  E. 

*M<ijMi  tttteition  is  neoeuary,  be- 
1^1*^  W  •  dileBce  to  ao  action  for  a 
Nlililkas  beto  gtven  for  it  by  de- 
rf^  i^  ^vMandiof  in  the  bands 
mM;Mr  Parke,  B.  Boydell  v. 
l£>»*tW.486;  and  aee  Gotd- 

iSSt^  » ;  «««.F  MO,  n.  (a). 
|hy  ^Mttt  beisig  the  aeoeptor  was 

^■MMiBt  were  tbe  drawer  or 


tfid^rMT  of  die  bill,  it  should  be  averred  that 
it  was  presented  for  payment  when  due,  and 
that  defendant  had  due  notice  of  dishonour ; 
see  forms  anti,  83  to  86. 

(g)  The  plaintiff  replied  that  the  bill  re- 
mained in  his  hands  uonesociated  and  unpaid, 
and  without  any  drawer  s  name  put  to  it ; 
Held  that  the  replication  was  no  answer  to 
the  plea,  and  that  the  plea  was  good,  at  least 
as  it  was  not  demurred  to.  SenAu,  it  was  not 
open  even  to  a  demurrer.  The  plea  there  may 
easily  be  adapted  to  the  case  where  the  de- 
fendant imdaned  a  bill  to  the  plaintiff  on  ac- 
count of  the  debt 

(A)  Or  if  a  third  person  were  the  drawer, 
aver  that  fact  and  state  his  indorsement  to  the 
defendant. 


u  2 
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r  order  [two  montlis]  after  the  date  iliercof  [add,  if  (Ac  /ael  be  to,  "  whid< 

period  had  not  elapsed  when  tliis  action  was  commenced,"]  the  •tiiD  of  £ 

for  value  received,  and  the  plaintitT  then  took  and  received  [.Jc.  proceed  and 
eonelude  at  in  Form  1,  p.  S80. 

6.   That  Defendant  indorsed  to  the  Plaintiff  on  account  a  Bill  upon 
a  third  Person,  and  was  discharged  from  it  by  laches.  (») 

Commencemenl,  ante,  21,  2+.]     As  to  the  sum  of  £ ,  parcel  of  the 

moneys  in  the  said  declaration  mentioned,  and  the  said  causes  of  action  in 
respect  thereof,  saitli  that  [i^'C.  proceed  at  in  last  form  to  the  end,  ihoming  that 
plaintiff  look  the  bill  on  aceount,  and  then  proceed :]  and  the  defendant  avers 
■hat  the  said  bill  so  taken  by  tlie  plaintiS'  as  in  this  plea  mentioned,  becatne 
find  was  due  and  payable  before  the  commencement  of  this  suit,  to  wit,  on 
[JS-c],  but  was  not  presented  for  payment  thereof  on  the  day  when  the  wwoe 
became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  [qr  "  tb«I 
the  defendant  had  not  due  notice  of  the  non-payment  of  the  said  bill  when 
tlie  same  became  due  and  payable  according  to  the  tenor  and  effect  thereof," 
according  to  the  fact  {ky]\  and  this  the  defendant  is  ready  to  verify,  &c. 
\_/tddplea  to  the  other  counts,  ante.  Form  I,  p.  2G7. 


mpsif,  ante.  226  ;  see  the  Forms  in  Case,  piul. 


1 .  Plea  that  the  Plaintiff  did  safely  carry  and  deliver  the  Goodt. 
Commencement,  ante,  Si,  2i.'\     1.  \_Plead  non  assumpsit,  if  the  bailmemt  or 


(0  This  must  be  swcially  pleaded,  aad  on- 
DOt  be  relied  on  under  nun  aiiunfiiil ;  Gran 
V.  Snilhin,  1  Q.  B.  T9B.  It  would  piobablj 
be  suSicienl  in  ihii  plen  to  ihow  meiely  ihal 
the  pliintiir  took  anolher  bill  on  iccaunl, 
upon  lh«  piinciple  of  Form  1,  ante,  2Zy  ;  be- 
CEUte  il  wilJ  be  yraumed  thai  il  hai  operated 
u  atlisFiclian  for  Ihe  debt  ualil  ihe  contrary 
beihawn;  Hibdi«  v.  Htrijuk,*  Eip.  46i 
Merrrf  v.  Chmt,  4  M.  &  G.  804  ;  S.C.2 
D.  N,  S.  619  j  Check,  Gri^lAi  r.  Oicin,  13 
M.  &  W.  68.  The  pl.inllfr  would  then  ba 
bound  in  tiii  replication  la  den;  thai  he  took 
the  bill  for  and  on  iccounl  of  Ihe  bill  men. 
(ioned  in  the  fini  count  ei  alleged  ;  orlo  ahnw 
lh>l  the  renewed  bill  wis  preiealed  Tor  pay- 
ment when  due,  but  wai  diihonoured,  of 
which  the  defendant  bad  due  nnlica  ;  ao  thai 
the  pliinliffwu  reilored  to  hia  foimer  righla. 
Where,  however,  the  defendant  hai  a  cleat  de- 
fence by  reaaan  of  ihe  renewed  bjil  having 


been  satis6ed  before  actioo,  or  the  plaintifT 
haling  indorsed  il  away,  aod  not  tbeii  being 
the  holder,  oi  ao  accouDi  of  Ucbet  in  pre- 
aenting  it  or  givi  tig  notice  of  dish  on 


malter  » 


'efon 


upon  the  principle  of  Ihe  i 

proliiily  and  delay  may  ihuaoe  avoioea. 

(i^)  Or,  "  that  Ihe  said  bill,  &c.  wu  d«lr 
paid  by  the  said  E.  F.  when  due;"  or  if  paid 
afleiwardi,  se«  Form  8,  aaU,  372;  or  if  the 
plainliff  altered  ihe  bill,  >ho*  that  fact;  <«e 
onlf,  '273,  374,  Forms  31,  23;  AUtm 
V.  Laagdale.  3  B.  &  Ad.  660;  ^Damim  *. 
Haurdm.  2  A.  &  E.  638.  In  Ibe  latter  caai 
il  sai  held  that  though  plaintiff  alter  m 


acetpled  by 
iwn  by  pliiolifffor  goodi  aold,  plaintiff  i 


yet  sue  for  the  price.  Plea  Ibal  the  plaiwV 
kept  a  bill  delivered  to  him  an  naiCHmUe 
lime  before  presenlment  for  acceptancs ;  5rrB- 


PLEAS  IN  ASSUMPSIT :— CARRIERS.  298 

iaid  m  the  declaration  be  diiputed,']  And  for  a  further  plea  in  this 
he  defendant  saith  that  he  did  take  care  of  the  said  goods  and  chat- 

tafelj  and  securely  carry  and  convey  the  same  from aforesaid 

aforesaid,  and  there  within  a  reasonable  time  in  that  behalf  safely 
irely  deliver  (Z)  the  same  for  the  plaintiff,  according  to  the  defend- 
1  promise;  and  of  this  tlie  defendant  puts  himself  on  the  country,  &c. 


!  btf  a  Carrier  by  Land,  that  he  is  protected  by  the  Carriers' 
the  Goods  being  above  the  value  of  £10,  and  the  value  not 
red  or  insured,  (m) 

encemeni,  ante,  21,  24.]  And  for  a  further  plea  in  this  behalf^  as  to 
of  the  said  declaration  as  relates  to  the  said  [jewellery,]  the  defend- 
that  the  same  was  contained  in  one  package  or  parcel,  which  was 
by  the  defendant,  as  such  common  carrier  as  aforesaid,  [or  if  the 
on  charge  the  loss  of  a  package,  say,  **  that  the  said  package  con- 
oly]  goods  and  property  of  a  certain  description,  to  wit,  jewellery, 
id  declaration  mentioned,"]  and  exceeded  in  value  the  sum  of  jflO, 
the  said  package  was  heretofore,  to  wit,  on  the  day  and  year  in  the 
on  mentioned,  delivered  by  the  plaintiff  to  the  defendant,  as  a  corn- 
ier by  land  of  goods  for  hire,  to  be  carried  and  conveyed  from  and 
aces  in  the  declaration  mentioned,  at  a  certain  office  or  receiving 
the  defendant  for  the  receipt  of  goods  to  be  carried  by  him  as  such 
carrier  as  aforesaid ;  and  the  defendant  further  siRth  that  before 
he  time  when  the  said  goods  and  chattels  of  the  plaintiff  were  so 
1  at  the  said  office  as  aforesaid,  the  defendant  had  caused  to  be 
ind  there  was  then  affixed,  according  to  the  form  of  the  statute  in 
e  made  and  provided,  in  legible  characters,  in  a  public  and  con- 
part  of  the  said  office,  a  notice,  whereby  he  the  said  defendant 
that  a  certain  increased  rate  of  charge  therein  mentioned  was 
to  be  paid  over  and  above  the  ordinary  rate  of  carriage,  as  a  com- 
1  for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance 
igst  other  things)  jewellery ;  and  the  defendant  further  saith  that  at 
of  the  delivery  of  the  said  goods  and  chattels  at  the  said  office  as 
I9  the  value  and  nature  thereof  were  not  declared  by  the  person 
or  delivering  the  same,  and  neither  the  said  increased  charge  nor 
;igement  to  pay  the  same  was  accepted  by  the  person  receiving  the 


II  to  be  the  proper  form  where  (m)  AnU,  100,  ob«.    See  forroi,  &c.  Htn- 

iifoaoided  on  defendaot*!  ab-  ion  v.  Dibden,  2  Q.  B.  646;  Sym$  v.  Chaplin, 

law  promise  and  responsibility  6  A.  &c  E.  634;  Brind  v.  DaU,  8  C.  &  P« 

'  *       '  207 ;   Davey  v.  Maum,  1  C.  &  Marsh.  46. 


IJiJt  if  the  safety  of  tbe  goods ;  see 
■Mmioa^aiile,  102,  Form  6. 
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•ame  at  the  nid  office ;  [and  the  defendant  further  aaith  that  he  tod 
due  and  reasonahle  care  of  the  said  goods  and  chattels,  in  and  aboat  tb 
conveyance  thereof,  whilst  he  had  the  same  in  his  care  and  diarge  ai  aiK 
carrier,  as  io  thia  plea  mentioned ;  (n)]  and  this  the  defendant  is  ready 
verify,  Sec. 


3.  Replicatiotu  thereto. 
The  repHcatioa  nay  be,']  "  that  the  goods  were  not  [jewellery]  as  aUegn 
in  the  plea,  within  the  meaning  of  the  act,"  [that  ti,  if  the  dedaralkm  io  sa 
n>  detcribe  themy,  or,  t,  "That  at  the  time  the  said  goods  were  delivered  it 
the  said  office  as  aforesaid,  there  was  not  affixed  in  legihle  character!  is  a 
puhlic  and  conspicuous  part  of  the  said  office  the  said  supposed  notin  in 
the  said  plea  mentioned,  as  therein  alleged  ;  or,  S,  "  that  the  value  and  nttme 
of  the  said  goods  and  chattels  were  at  the  time  of  the  delivery  of  the  nil 
goods  and  chattels  at  the  said  office  as  aforesaid,  declared  by  the  plaint^ 
who  deUvered  the  same  as  aforesaid,  and  that  the  said  increased  charge  ns 
then  paid  at  the  said  office ;"  or,  4,  "  That  an  engagement  to  pay  the  uid 
increased. charge  was  then  accepted  by  the  person  receiving  the  same  tlit 
said  office,"  [conclvdittg,  in  either  of  Ihe&e  eatei,  to  the  country.']  Or  tk 
plaintiff  may  reply,  under  the  %th  §ectum  of  the  carrier^  act,  tee  ante,  100,  oiti 
S, "  Thai  whilst  the  said  goods  and  chattels  were  in  the  charge  and  posscmn 
of  the  defendant  as  such  common  carrier  as  in  the  declaration  raentioDC^  t* 
wit.  on'  [4'C-l  i^  nme  were  unlawfully  and  feloniously  stolen,  taken,  »i 
carried  away  by  a  certain  then  servant  of  the  defendant,  [to  nit,  ooi 
E.  F.  (o)]  whereby  the  same  were  not  safely  and  securely  carried  or  c» 
veyed  or  delivered  as  aforesaid,  but  then  were  and  now  are  wholly  loit  tt 
the  plaintiff*  solely  by  reason  of  such  felonious  act,  and  this  the  plaintiff  i> 
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CHECKS. 


Nod  assumpsit  cannot^  it  seemsy  be  pleaded  to  a  count  (see  Forms,  ante, 
109,)  on  a  Check,  although  the  rule  mentions  only  Bills  and  Notes;  see 
flite,  265,  obs.  The  Pleas  267  to  289  will  in  general  be  applicable  to 
declarations  on  Checks.  The  plea  may  be,  that  defendant  "  did  not  make 
the  said  supposed  draft  or  order,"  &c. ;  or  ^*  that  it  was  not  duly  presented 
lo^"&c.,  "for  payment,"  &c.;(p)  or  '*that  defendant  had  not  due  notice  of 
aoo-payment,"  &c. ;  or  if  plaintiff  sue  as  assignee,  the  plea  may  deny  the 
tnos&r.  Under  a  plea  denying  the  making  of  the  check,  defendant  may 
give  in  evidence  that  it  was  drawn  more  than  fifteen  miles  from  the  place 
•iiere  it  was  made  payable,  and  was  falsely  dated,  contrary  to  9  G.  4,  c.  49, 
tl5;  M*Dowal  v.  Lyiter,  2  M.  &  W.  52 ;  and  see  Field  v.  Woods,  8  C.  & 
t.5ii  ante,  '*  Stamp,"  230  ;  and  Bradley  v.  Bardtley,  15  L.  J.,  Exch.  115. 


COMPOSITION  WITH  CREDITORS. 


L  Plea  that  Plaintiff  and  the  Defendant's  other  Creditors  agreed  to 
take  a  Composition  on  Defendant's  Debts,  {q) 

;  amte,  21,  24.]  —  As  to  the  sum  of  ;£50,(r)  parcel  of  the 
in  the  said  [first  count  of  the]  declaration  mentioned,  and  the  said 
of  action  in  respect  thereof,  says  that  after  the  accruing  of  the  said 
of  action  in  the  introductory  part  of  this  plea  mentioned,  and  before 
Ae  commencement  of  this  suit,  to  wit,  on  [4^0.],  the  defendant  was  indebted 
to  the  plaintiff  in  the  said  sum  of  £50,  parcel,  &c.,  and  to  divers  other  per- 
Wm  respectively,  in  divers  large  sums  of  money,  and  was  in  bad  and  em- 
Wrused  circumstances,  and  unable  to  pay  or  satisfy  the  plaintiff  and  the 
■ii  other  creditors  of  the  defendant  respectively  their  debts  in  full,  whereof 
Ae  plaintiff  and  the  said  other  creditors  then  had  notice ;  and  thereupon  the 
jfcfcndant  then  offered  and  agreed  to  and  with  the  plaintiff  and  his  the 
Mndant's  other  creditors  to  pay,  and  the  said  plaintiff  and  the  said  other 
osditors  of  the  defendant  then  mutually  agreed  with  each  other  and  with  the 
Umdant  to  accept  of  him^  a  certain  composition,  to  wit,  at  the  rate  of  \Qs, 
■  the  pound,  as  a  composition  for,  upon,  and  in  full  discharge  and  satisfac- 


M  Aft  to  which  lee  Strl§  v.  NorUm,  2  M. 
Am. 401 ;  AUundtr  v.  Burekfi§ld,  3  Scott, 
i.  K.  555;  S.  C.  at  N.  P.  1  Car.  &  Marsh. 
M;  Miff,  109,  DOta  (m). 

(qy  See  form,  &c.  Cocper  v.  PhiUipt,  1  C. 
LicR.  649;  3  DowL  196;  Woodham  v. 
1, 6  A.  5c  £.771.  As  to  the  evidence 
IP  sappert  this  plea,  see  Deacon  v. 
krfter/;  9C.&  P.  686;  5.  C.  2  M.  &  G. 
17.    Aq  agieemcDt  with  other  creditors  of  a 


debtor  to  accept  a  compositioo  bars  the  claim 
lo  the  residue  of  the  debt,  if  the  debtor  per- 
form his  part  of  the  contract,  because  it  is  a 
fraud  on  the  part  of  one  creditor  to  attempt 
to  enforce  payment  of  the  remainder  of  the 
demand,  in  violation  of  the  general  and  tacit 
understanding ;  see  the  law.  Chit.  juo.  Contr. 
5th  ed.  Index,  in  x^oc, ;  Vine  v.  Mitchell,  I 
Mo.  Ac  R.  337. 

(r)  i4nfe,  280,  nole(ii). 
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tion  of  their  said  respective  debts  in  full ;  (<)  *  and  the  defeodai 
taitb  that  (t)  the  said  composition  or  sum  of  lOt.  in  the  pound  oi 
(una  of  £50,  and  the  said  causes  of  action  in  respect  thereof,  amoui 
sum  of  £25  parcel  thereof,  and  that  be  the  said  defendant  aftenr 
before  the  commencement  of  this  suit,  to  wit,  on  [ij-c],  paid  to  the 
and  the  plaintiS*  then  accepted  and  received  of  and  from  the  de&i 
■aid  sum  of  £S5,  as  anci  for  such  composition  upon  the  said  sum  ( 
£50,  parcel,  &c.  and  the  said  causes  of  action  in  respect  thereof,  in  j 
of  the  said  agreement ;  and  this  the  defendant  is  ready  to  verify,  & 
plea  to  the  rest  of  the  declaration. 


]  OTHBR   FOBHB,  &C. 

2.  Plea  to  a  Note,  that  it  was  given  to  secure  to  Plaintiff 
Advantage  over  Defendant's  other  Creditors,  who,  with  th 
tiff,  had  agreed  to  accept  a  Composition  from  Defendant. 
Hoteden  v.  Haigb,  11  A.  &  E.  1033.(u) 


3.  Indorsee  v.  Acceptor  of  a  Bill ; — Plea  of  a  Composition 
between  the  Drawer  and  other  Creditors  of  the  DefeHda. 
paid  after  Bill  became  due ;  Pat/ment  of  the  Composition;  • 
4Ae  Drawer  paid  the  residue  to  the  Plaintiff  after  the  £U 
due. 

Jonei  V.  Senior,  4  M.  &  W.  129;  S.  C.  6  Dowl.  701. 

<i)  "  The  Mid  campoiilion  of  lOi.  in  the  £50,  jpveel,  &c.  at  the  rctpeetii 

pouDd  lo  be  Mcured  to  cich  of  Ibc  uid  ere-  aficed  upoa  u  ■foreuid."    If  tl 

dilori,  iDiluding  the  plaintiff,  by  pro  mi  i$orj  iioo  were  lob*  paid  before  ibtne 

a  of  ihe  defendam  for  5i.  in  the  pound  menctd.  but —  -■  --■'    ■"■ 
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4.  Pl&i  of  an  Agreement  between  the  Defendant  and  his  Creditors 

not  to  sue  him  if  he  would  execute  a  Trust  Deed. 

Matthews  v.  Taylor,  2  M.  &  G.  667. 

5.  Replication  to  a  Plea  of  Release,  setting  out  the  Deed  of  Release 
on  oyeTf  from  which  it  appeared  that  the  Release  was  to  he  void  in 
case  the  Bills  securing  a  composition  were  not  paid,  and  averring 
that  they  were  not.  (x) 

Neville  v.  Boyle,  1 1  M.  &  W.  26. 


6.  Plea,  a  Composition,  payable  by  Instalments ;  that  Plaintiff  dis- 
charged Defendant  from  tendering*  it  at  the  stipulated  Times,  and 
Tender  thereof  before  Action. 

Commencement,  ante,  21,  24.]  —  As  to  the  said  sum  of  j£20  :  ds.  [the 
JuU  debt"]  parcel  of  the  [<^c.  proceed  as  in  last  form  to  the  asterisk,  and  then 
proceed :]  such  composition  of  5s.  in  the  pound  to  be  paid  by  the  defendant 
to  the  plaintiff  and  the  said  other  creditors  of  the  defendant  respectively  as 
follows,  to  wit,  half  thereof  down,  and  the  remainder,  to  wit,  six  months 
then  following,  and  the  plaintiff  and  the  said  other  creditors  of  the  defendant 
then  mutually  agreed  with  the  defendant  and  with  each  other  not  to  proceed 
against  the  defendant  for  the  recovery  of  the  residue  of  the  said  respective 
debts  and  demands,  unless  default  should  be  made  in  payment  of  such  com- 
position ;  and  the  defendant  further  saith  that  the  composition  or  sum  of  5s. 
in  the  pound  on  the  said  sum  of  ^20 :  9^.  amounts  to  a  large  sum^  to  wit^ 
the  sum  of  £5 :  fts.  Sd.,  and  that  he  the  defendant,  at  the  time  of  making 
the  said  agreement  in  this  plea  mentioned,  was  and  always  from  thence 
hitherto  hath  been  and  still  is  ready  and  willing  to  pay  the  plaintiff  the  said 
composition  on  the  said  sum  of  £20 :  9s.  parcel,  &c.  but  to  receive  the  same, 
or  any  part  thereof  of  the  defendant,  he  the  plaintiff  hath  always  wholly 
refused,  and  the  plaintiff  then  discharged  the  defendant  (y)  from  tendering 
or  paying  to  him  the  plaintiff  the  said  composition  at  the  times  for  payment 
thereof;  and  the  defendant  further  saith  that  after  the  making  of  the  said 
agreement,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c],  he 
the  defendant  was  ready  and  willing  and  then  tendered  and  offered  to  pay 
to  the  plaintiff  the  said  sum  of  £5  :  2s.  3d.,  parcel,  &c.  to  receive  which  of 


(x)  A  rejoinder,  sUtiog  that  the  plaintiff  12  M.  &  W.  254  ;  5.  C.  1  D.  &  L.  479. 

aeccpled  another  note  in  latisfactioD  of  the  {y)  See  supra,  noie(t),zndReayy.  Whiu, 

bUb  before  default,  was  held  bad  as  a  de-  8  C.  fit  M.  748. 
paitort.     See  another  form  Hydt  v.  Watts, 
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the  defendant  the  pUinliff  then  nholljr  refuted ;  and  ibe  « 
brings  here  into  Court  tbe  said  >um  of  £5  :  St.  Sd.  parcel,  &c.  ready  t 
paid  to  the  plaintifi*  if  be  will  accept  the  same ;  and  ihia  tbe  defotda 
ready  to  verify.     [Add  plea  to  the  reiuiue. 


7.  RepUcation — Denial  of  the  Agreematt.  {t). 
Comimeneement,  anU.il,  24.]  The  plaintiff  as  to  tbe  said  ^ea  to  tbe 
sam  of  £S0,  parcel,  &c.  aaith  that  it  nai  not  agreed  by  tbe  defendant 
the  plaintiff  and  the  said  other  creditors  of  tbe  defendant,  tbat,  [4^.  $b 
the  alleged  agreemenl,']  in  manner  and  form  as  tbe  defendant  hath  in  hta 
plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  cotn 


CONSCIENCE,  COURT  OF. 


Ost.  The  mode  of  taking  advantage  of  llie  ■tstuCesrdatii'e  to  the  Courts  of  Roqi 
(see  Tidd'i  Pr.  9th  edit.  960,  and  see  Chit.  Arch.  Stfa  edit.)  ia  by  [dei, 
gotioii,  or  motion.  When  there  a  a  proAibitory  cUu«e  in  the  Act  of  Pi 
ment,  as  in  Weatminater,  declaring  that  no  action  for  any  debt  noder  Ml, 
recoreraUe  in  the  Court  of  Requeata,  ■hall  be  brought  against  any  penm  w: 
tbe  jotiidiction  in  any  other  Court,  the  defence  muit  be  pleaded ;  vid  tha  a 
even  where  ibe  act  gives  no  form  of  plea,  and  ccmtaini  no  directions  i^mb 
■abject  fiirtber  than  by  enacting  that  no  judgment  sball  in  snch  case  be  est 
on  the  verdiet,  Jackman  t.  Cotier,  5  M.  &  W.  117;  S^mtLU  t.  TVmi 
Q.  B.  644 ;  if  not  pleaded,  the  Court  will  not,  after  verdict,  enter  s  miggti 
or  *U7  the  proceedings,  Tayhr  r.  Blair,  3  T.  R.  «U  ;  1  East,  354  a;  C 
V.  HoKiUt,  1  Harr.  &  W.  177;  ReynoUt  t.  Telmim,  2  Q.  B.  S«4;  Kk 
Wajford,  1  D.  &  L.  790.  But  where  the  local  act  enacted,  "  dwt  if  it  A 
appear  to  tbe  judge  befhre  whom  any  action  might  bs  tned,  that  lbs  C 
iiaron  had  juriidiction,  then,  unlesa  the  jud^  ehould  certify,  &c.  thejilii 
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tifi^  the  costs  of  the  application  and  demurrer  will  be  allowed,  as  well  as  those  of 
the  trial  and  former  proceedings,  tboueh  not,  strictly  speaking,  costs  of  the  de- 
fence; see  Tidd,  ubi  supra.    In  Sandall  v.  Bennett,  2  A.  &  £.  204,  the  Court 
hdd  that  the  Middlesex  County  Court  Act  could  not  be  pleaded.     See  as  to 
soggestioDs,  Allen  v.  Turner,  2  Dowl.  N.  S.  21.    The  aflSdarit  need  not  nega- 
tive the  exceptions  in  the  act;  Fomfrey  v.  Cottrell,  1  D.  &  L.  845.    The  sug- 
gestion shomd  be  made  within  the  time  for  moving  for  a  new  trial,  Garratt  v. 
aabingion,  ibid.  820 ;  or  indeed  at  any  time  before  final  judgment  is  actually 
ngneC  Harding  v.  Howard,  9  Jurist,  733;  Cross  y.  CoUins,  5  B.  N.  C.  194 ; 
Robmson  t.  Pearson,  6  M.  &  G.  690;  5.  C.  1  D.  &  L.  756.    See  further,  as 
to  how  these  acts  should  be  taken  advantage  of,  and  what  cases  are  within  them, 
Glut  &  Hulme's  Statutes,  873,  889,  890,  in  notes;   Wame  v.  Beresford,  2  M. 
&W.  848. 
Wot  BrixloD  Aet,  31  Geo.  2,  c.  23,  amended  by  46  Geo.  3,  c.  88. 
Blackheath,  6  &  7  WilL  4,  c.  cxx.,  amended  by  1  &  2  Vict  c.  Ixxxix.,  by  which 
UwAnittftDe  jurisdiction  of  the  Court  was  taken  away  except  for  debts  under  40f. 
aeesect  2 ;  and  see  Cross  ▼.  CoUins,  5  B.  N.  C.  194. 
SoQthwark,  46  Geo.  3,  c  Ixxxvii.,  and  4  Geo.  4,  c.  cxxii. 
Tower  Hamlets,  23  Geo.  2,  c.  20,  s.  21,  amended  by  19  Geo.  3,  c  68,  and  2  Will. 

4,c.  15 ;  Elsies^  t.  KiH>y,  9  M.  &  W.  536. 
Middlesex,  23  Geo.  2,  c  33.    Suggestions  under  this  act,  Forbes  v.  Symonds,  9 
Dowl  37 ;    ditto  after  trial  before  sherifl^  Batchelor  v.  DuiUey,  2  M.  &  G. 
333. 
London,  5  &  6  WilL  4,  c.  94. 
See  also  the  8  &  9  Vict  c.  127,  s.  9,  by  which  power  is  given  to  the  queen  in 

council  to  extend  the  jurisdiction  of  all  Courts  of  Requests  to  £20. 
It  ii  a  constant  and  invariable  rule,  that  none  of  these  acts  extend  to  cases  where 
the  debt,  being  originaUy  above  the  limited  amount,  is  reduced  under  it  by 
Beus  dfti  set-off  or  tender;  see  Jenkinson  v.  Moreton,  1  M.  &  W.  300.    But 
where  the  reduction  is  made  by  payment  in  part,  or  the  defence  of  infancy,  or 
the  statute  of  limitations,  the  plaintiff  is  not  entitled  to  costs  where  the  damages 
are  under  the  limited  amount ;  Tidd,  9th  ed.  958,  959 ;  Bailey  v.  Chitty,  2  M. 
1^  W.  28;  Moreau  v.  Hicks,  2  A.  &  £.  782.    Nor  do  the  acts  extend  to  actions 
farooght  for  unliquidated  damages,  though  the  plaintiff  recover  less  than  ^he 
iom  fixed  by  the  act;   Wr^kt  v.  Skinner,  2  C.  M.  ft  R.  746;  Roberts  v. 
Humby,  3  M.  &  W.  120 ;  0}llis  v.  Groom,  4  Scott,  N.  R.  574.    Under  the 
Middlesex  Act,  a  su^K^tion  cannot  be  entered  after  a  judgment  by  default ; 
Waiter  ▼.  Deane,  8  Scott,  N.  R.  760.    And  where  a  defendant  pap  into  Court 
leas  than  40f.,  and  the  plaintiff  accepts  it  in  satisfaction,  he  is  entitled  to  costs ; 
Tarraniv.  Morgan,  2  Cf.  M.  &  R.  252;  MUkrv.  Williams,  5  Esp.  19;  aliter, 
if  plaintiff  reply  damages  ultra,  and  do  not  recover  40».;  Bernard  v.  Turner,  1 
M.  «6  W.  680;  5  DowL  170,  S.  C. 
Bmisten  are  HaUe  to  be  sued  in  these  inferior  courts ;  WellenhaU  v.  Wakefield, 
3  M.  &  Seott,  805 ;  10  Bing.  335.    But  attorneys  still  retain  thehr  privilege  of 
bdnff  SKed  in  their  own  Coi:ffts,  unless  the  act  constituting  the  inferior  Court  ex- 
pready  8ob|ect  them  to  its  jurisdiction,  as  is  the  case  in  the  London,  West- 
ninsler.  Tower  Hamlets,  Southwark,  and  East  Brixton  Acts,  but  not  the  Mid- 
dlesex County  Court  Act,  Tidd,  New  Prac.  175,  176.    But  where  an  attorney 
is  plaintiff  he  may  sue  in  the  superior  Courts,   Wright  ▼.  Skinner,  1  M.  &  W. 
144;  except  where  the  debt  does  not  exceed  40f.  and  comes  within  the  juris- 
diction of  the  Westminster  Act,  6  &  7  WilL  4,  c  137,  s.  86.    In  the  London 
Act,  there  is  an  exception  in  favour  of  actions  for  rent,  though  the  sum  reco- 
vmd  do  not  amount  to  £10.    And  in  Kidd  v.  Mason,  3  Dowl.  96,  it  was  held 
that  an  actioii  for  the  use  and  occupation  oi  furnished  lodgings  was  within  the 
39  &  40  Geo.  3,  c.  104,  s.  13,  (a  sunilar  enactment),  and  might  therefore  be 
IxoQght  in  the  superior  Courts. 
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?lea  that  the  Debt  i$  under  40s.,  and  that  the  Defendant  is  liahU 
3  be  summoned  to  the  Westminster  Court  of  Heqvusts,  under  tht 
tat.  6  ^  7  Will.  4,  c.  cxixvii.  (a) 

Commencement,  ante,  21,  24.]  —  Saitb  that  this  action  waa  com- 
mceU  after  the  lOili  tiuy  of  October  next  aAer  the  |)asiiing  of  an  act  of 
.rliament  made  and  passed  in  a  session  at  parliament  held  in  the  (iib  and 
di  years  of  the  reign  of  bis  late  majesty  William  the  Fourth,  intituled  "  An 
iCt  to  repeal  two  Acts  of  the  reign  of  King  George  tbc  Second  f<>r  ibe  re- 
lovery  of  Small  Debts  nitbin  the  City  and  Liberty  of  Westminster,  and  for 
granting  more  effectual  powers  for  thai  purpose."  And  tbe  defeDdant  fur- 
ther saitb  that  at  tbe  time  of  tbe  commencenient  of  this  suit,  be  the  defend- 
ant was  inhabiting  and  residing  (b)  within  ibe  jurisdiction  of  tbc  said  Court 
of  Requests  in  tbe  said  act  of  parliament  mentioned,  and  then  nas  and  still 
is  liable  to  be  warned  or  summoned  before  the  said  Court  of  Requesta ;  and 
ibe  defendant  further  saitb  that  the  said  several  promises  in  the  said  decla- 
ration mentioned  (c)  did  not  nor  did  any  part  thereof  respect  or  concern 
any  dispute  or  difference  whatsoever  in  respect  of  any  act  done  in  tbe  exe- 
cution or  discharge  of  any  public  olRci-  or  employ,  in  respect  of  any  liabdiiy 
or  supposed  liability  implied  in  o'r  inferred  from  the  holding  of  such  office 
or  employment,  or  arising  therefrom,  or  in  consequence  thereof,  or  the  right 
or  title  to  any  lands,  tenements  or  bereditaments,  or  real  estate  whatsoever, 
or  the  title  of  the  freehold,  or  lease  for  years,  or  a  lease  by  parol  of  any 
lands,  tenements  or  hereditaments,  or  of  any  chattels  real  whatsoever,  or  any 


(u>  The  37lh  leclioa  at  lbs  act  giiM  Iba 
Court  of  It«qut9<i  juiitdictioD  <□  the  amoaat 
of  £6,  tubjecl  Id  bd  eiceplion  {sees,  34). 

au  accouut  orig.Dill^   eicesJing   1<01   surd. 
Tha  ciceplioD.  however,  does  not  tpply  lo  aa 

£b  and  upwarda,  and  reduced  below  that 
aura  by  paymrnl  (rom  lime  to  lime,  if 


,.  £5* 


le  ;  Poa 


BanyaTd,  3  M.  &  W.  434  ;  6 
S.C.  Aliler.  if  ihe  debt  origiaally  eicen 
£S,  although  the  plainltlT  recover  leu  Ihai 
40t.,  Crt™  ».  Boullor.  4  B.  N.  C.  308 
Debti  undei  40(.  are  recoverable  ootf  io  ih. 
Couit  of  Itequesis  ;  if  belweeo  ibal  lum  aoi 

jansdiciion.     See  lect.  B6. 

(b)  It  mutt  be  thown  that  the  defendan 
reiided  withta  the  jumdiclioo  al  the  limi 
when  the  •clion  was  commenced,  Marfan  v 
Ilicki,  2A.it  £.  TS2i  but  umbti.  he  aem 
Dot  reside  wilhiD  Ihe  jurudicliOD  at  the  lim< 
of  pleading,  Manitirtd  v.  Breattn,  I  A.  &  t 
3S1.  CouQlj  Couils  hi>e  in' general  n< 
JDiitdklioD,  eicepl  whcce  Ihe  cauae  of  aclioi 
ariaea  eotiraly  within  ihetr  limits  ;  ll'il^  r 
Troyla,  2  H.  Blackl.  29  ;  Todd  >.  Eotly.  ■. 
Ihiwl.  N.  S.  1045.    And  this  is  the  rule  alsi 


with  reganl  to  some  Courta  of  ReqnBats ;  ee 
47  Geo.  3,  c.  li.  But  in  owsl  cuai  il  t 
suflicieot  that  Ihe  defendant  leiidei  withia  il 
jufisdicliOQ,  e»en  iliougb  the  plainiilT  mv 

Graham  t.  Browut.  I  Dowl.  309;  SamUf 
Hulltn.  5  Uowl.  332.  Where  thera  an 
veral  derendanis,  aod  iher  are  not  all  lit 
to  t>e  summooed  to  the  Court  of  Requi 
Ihe  plsinliff  must  bring  hit  aclioD  in  ibe  i' 
rior  Courl,  aud  Ihe  plea  here  given  will  b 
applicable;  R«l>iat.m  v.  Panon,  1  D. ' 
156;  S.C.6  M.  &  G.690. 

(r)  Ifihere  be  ao)' eireptlons  of  psit 

rior  Court,  such  eiceplioas  should  be 
tived  in  ihe  plea,  la  SandaU  v.  Ba 
A  &  E.  204.  3  Dowl.  294.  S.  C,  wb 
Middlesex  Act  »js  pleaded,  TauDIOD, 
served.  "  This  plea  i9  drfective  in  | 
iw.      By  the   19lh  teclion  (of  23  G 


33.) 


ought  in 


ia  under  40i.  1'he  pleilhererore  ab( 
gone  on  to  allege  that  ihe  cauae  of 
the  present  caie  was  Dot  one  of  tbt 
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lum,  being  the  balance  of  any  account  originally  exceeding  £5,  or  any  debt 
arising  by  reason  of  any  cause  concerning  or  properly  belonging  to  the 
Ecclesiastical  Court,  or  any  agreement  by  way  of  composition,  or  by  way  of 
retainer  of  tithes,  or  any  bye-law,  or  any  debt  for  tolls  or  customs  due  to 
any  corporation  or  company,  or  the  franchises,  privileges  or  chartered  rights 
of  any  body  politic  or  corporation,  or  any  premium  or  any  policy  of  in- 
twance,  or  any  rent  whatsoever  ;  and  the  defendant  says  that  he  was  not  at 
tbe  time  of  the  commencement  of  this  suit  indebted  to  the  plaintiff  for  or 
by  reason  of  the  said  promises  in  the  declaration  mentioned,  or  any  part 
tiiereof,  in  any  sum  or  sums  of  money  amounting  in  the  whole  to  the  sum  of 
^]{d)  and  this  the  defendant  is  ready  to  verify. 


2.  Replication  thereto,  Defendant  not  liable  to  be  summoned,  &c.  (e) 

Cmmencementf  ante,  21,  24.]  The  plaintiff  saith  that  at  the  time  of  the 
conmencement  of  this  suit  the  defendant  was  not  inhabiting  or  residing  (/) 
withm  the  jurisdiction  of  the  said  Court  of  Requests,  nor  was  he  liable  to 
k  warned  or  summoned  before  the  same  in  manner  and  form  as  in  the  said 
fhi  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country, 
&e. 

3.  Replication,  that  the  Debt  exceeds  AOs. 

Commencement,  ante,  21,  24.]  The  plaintiff  saith  that  before  and  at  the 
^  of  the  commencement  of  this  stiit,  the  defendant  was  and  still  is  in- 
debted to  him  the  plaintiff  in  divers  sums  of  money  exceeding  40^.,  to  wit, 
b)  tbe  amount  in  the  declaration  mentioned^  for  and  by  reason  of  the  said 
Franiset  and  causes  of  action  in  the  declaration  mentioned ;  and  this  the 
fUntiff  prays  may  be  inquired  of  by  the  country,  &c. 


(i)  Wber*  a  Court  of  Requests  has  ex- 

chaif  jmisdictioo  over  debts  up  to  a  certs  in 

■■•III*  tbe  pleft  most  state  in  terms  that  the 

'Aiduit  was  never  indebted  beyond  that 

iMtit    li  IS  not  sufficient  to  allege  **  that 

h  was  never  indebted  in  a  sum  beyond"  a 

Malhr  saoi  which  is  specified ;  for  a  plea 

MM  be  shaped  so  that  tne  averments,  if  tra- 

vBMd,  iirill  be  material  and  conclusive,  whe- 

ikv  ImmI  for  the  plaintiff  or  the  defendant ; 

•■I  wmk  an  averment  ss  this  last  would  not 

It  M^  if  famd  for  the  plaintiff;  Burroughs  v. 

JMrsM.  0  A.  &  £.  499. 

(#)  If  tbe  plaintiff  in  these  esses  rely  on 
aay  acefUom  in  tbe  local  acts  as  to  tbe  nature 


of  the  debt,  kc,  where  such  exception  does 
not  occur  in  the  same  clause  of  the  act  as 
the  prohibition  from  suing  in  the  superior 
Courts,  the  plaintiff  must  reply  such  excep* 
tion  specially.  Where  the  prohibition  and 
tbe  exception  are  in  (he  same  clause,  he  may 
either  demur  specially,  (see  tupra,  note  (c)), 
or  reply  the  exception ;  ThibauU  v.  Gibson,  I 
D.  &  L.  263  ;  6'.  C.  12  M.  6c  W.  88. 

(/)  As  to  what  is  an  inhabiting  or  re- 
siding within  the  jurisdiction  of  a  local  Court, 
see  Jenks  v.  Taylor,  I  M.  &  W.  580 ;  Burton 
V.  Campbell,  6  &cott,  582  ;  Thompson  v.  Gill, 
6  Dowl.  155;  Robinson  v.  Ptarson,  i  D.  & 
L.  756 ;  Taylor  v.  Powell,  8  Jur.  1169,  B.  C. 
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COPYRIGHT. 

Declaration  for  not  paying  for  Copyright,  and  Plau. 
Da  Pinna  t.  Pothill,  S  C.  Sc  P.  78 ;  anU,  226.     See  the  new  C 
Act,  5  &  6  Vict.  c.  45.  

COVERTURE. 

I.  Plea  of  Defendant" t  Coverture  when  the  Contract  was  ma 
Commencement,  ante,  21,  84.]  The  defendant  in  person  (see  t 
note  (x),  ante,  214,  Form  8,)  says  that  at  the  time  of  the  making  of 
protniae,  she  the  defendant  was  and  tbat  she  still  is  the  nife  of  one  E 
is  still  living ;  and  this  the  defendant  is  ready  to  verify. 

[Comueft  mgm 

'2,  Replication  thereto,  denial  of  the  Marriage.  (_h) 
Commencement,  ante,  23,  Form-8.]  —  Saith  tbat  the  defendant  at 
of  the  making  of  the  said  promise  was  not  married  to  the  taid  E. 
the  said  plea  alleged  ;  and  this  the  plaintifiT  prays  may  be  inquired  c 
country,  &c. 

DE  INJURIA. 


Ow.  Tbii  gancnl  form  of  replicatioti,  by  whidi  tke  teliek  of 
pla  are  denied,  (Crcgtte'i  aue,  8  Co.  67,)  «>■  fint  d  " 
on  contracta  in  luac  v.  Farrer,  1  M.  &  W.  65,  »ul 


plea  are  denied,  (Crt/gate'i  aue,  8  0>.  67,)  «>■  iint  decided  to  be  good 
on  contracta  in  Iiaac  t.  Farrer,  1  M.  &  W.  6JS,  mbject  to  the  lame  t 
Cmgale'i  cat,  8  Co.  Rep.  67 ;  pint,  "  Tre^pan."     It  ii,  therefbn,  o 
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eaUe  where  the  plea  states  affirmative^  an  excuse  for  the  non-performance  of 
the  duty  laid  in  the  declaration ;  see  per  Wightman,  J.,  in  Simom  v.  Lloyd,  2 
D.  &  L.  981 ;  Hob.  76 ;  Yelv.  157 ;  Com.  Dis.  Plead.  F.  18.  Sed  qu.  ?  "  The 
defendant's  breach  of  promise  may  be  considered  as  a  wrong  done,  and  the 
matter  included  under  the  general  traverse  abique  tali  causA,  and  thereby  denied, 
aa  matter  of  excuse  alleged  for  the  breach,"  per  Lord  Abinger,  in  haac  v.  Farrer, 
tupra. 
Where  it  is  doubtful  whether  the  plea  amounts  to  an  excuse  or  not,  it  would  be 
generally  safer  to  traverse  a  particular  fact  contained  in  it,  than  to  reply  tie 
injttrid.  The  Courts  of  Queen's  Bench  and  Exchequer  have  differed  as  to 
whether  the  former  kind  of  replication  would  be  an  admission  on  the  part  of  the 
plaintiff  of  the  facts  not  denied,  or  only  a  waiver  of  requiring  pro^  of  those  facts, 
the  party  being  content  to  rest  his  claim  on  other  facts  in  dispute ;  Edmunds  v. 
Groves,  2  M.  &  W.  642 ;  Smith  v.  Masters,  9  M.  &  W.  304;  Carter  v.  James, 
13  M.  &  W.  145;  Binghamy.  Stanley,  2  Q.  B.  117 ;  Rogers  v.  Lord  Maid- 
stone, 4  Q.  B.  816.  (0  Where  the  plea  is  not  such  that  de  injurilk  can  be 
replied,  the  objection  is  only  matter  of  special  demurrer,  Parker  v.  Riley,  3  M. 
&  W.  230 ;  but  as  its  operation  is  to  deny  the  facts  mentioned  in  the  plea,  care 
should  be  taken  not  to  reply  it,  when  the  nature  of  tlte  plaintiff's  ease  requires 
a  replication  in  confession  and  avoidance ;  see  instances.  Wells  v,  Hofkins,6  M. 
&  W.  7,  dted  ante,  282,  note  (a) ;  Renno  v.  Bennett,  3  Q.  B.  768,  cited  anU, 
164,  Form  16. 

Pleab  to  which  Db  Injuria  can  or  cannot  be  replied. 

Accord  and  satisfaction.  Payment. — Matter  of  defence  arising  after  the  breach  of 
promise  has  occurred,  cannot  logically  be  said  to  form  an  excuse  for  the  previous 
breach  of  promise ;  on  this  principle  de  injurid  could  not  be  replied  to  a  plea, 
ante^  289,  stating  that  another  bill  had  been  taken  by  the  plaintiff  "  for  and  on 
account"  of  a  bill  or  debt  after  due;  Crisp  v.  Griffiths,  2  C.  M.  Ar  R.  159. 
Still  less  can  de  injurift  be  replied  where  the  plea  amounts  to  payment  or 
accord  and  satisfaction  after  breach,  Barnes  v.  Price,  1  Com.  B.  214.  Thus, 
where  in  an  action  by  an  indorsee  v,  acceptor,  the  plea  stated  the  payment  of  a 
composition  on  the  bill  to  a  prior  holder  before  due,  and  a  payment  to  the  plain- 
tiff after  due  of  the  consideration  which  he  had  given  for  the  bill,  this  replication 
was  held  bad ;  Jones  v.  Senior,  4  M.  &  W.  123.  So  where  a  plea  stated  facts 
showing  either  that  the  defendant  was  absolutely  discharged  ftom  the  debt  form- 
ing the  consideration  for  the  bQI  before  he  accepted  it,  and  that  his  acceptance 
was  in  ignorance  of  that  fact,  so  that  the  acceptance  was  never  binding  on  him, 
or  if  it  were  binding,  that  the  plaintiff  himself  had,  after  such  acceptance, 
released  the  debt,  it  was  held  that  de  injuria  could  not  be  replied ;  Hartley  v. 
Manton,  5  Q  B.  247.  But  this  would  seem  not  to  apply  where  the  action  is 
on  a  bill  not  between  the  immediate  parties,  and  satisfaction  to  an  intermediate 
holder  is  stated  in  the  plea,  with  an  averment  that  it  was  indors^  after  due,  or 
with  notice,  &c.  to  the  plaintiff;  for  in  such  case,  the  subsequent  indorsement  of 
the  bill  to  the  plaintiff  raises  the  promise,  the  breach  of  which  is  excused  by  the 
prior  facts ;  'Noel  v.  Rich,  2  C.  M.  &  R.  360.  Thus,  to  a  plea  that  the  bill  was 
satisfied  by  the  defendant  whilst  in  the  hands  of  a  prior  holder,  and  was  indorsed 
to  the  plaintiff  when  overdue,  de  injurid  would  be  good,  per  Parke,  B.,  Mitchell 
V.  Crogg,  10  M.  &  W.  369;  Herbert  v.  Sayer,  2  D.  &  L.  49;  5.  C.  5  Q.  B. 
965 ;  as  also  where,  to  an  action  by  indorsee  v.  maker  of  a  note,  the  plea  was 
that  it  was  given  as  a  collateral  security  for  a  bill,  upon  an  agreement  that  it 
should  not  be  negociated,  and  that  defendant  had  paid  (he  bUl,  of  which  plaintiff 
had  notice.  Gibbons  v.  Mottram,  6  M.  &  G.  692.  So  thn  replication  would  be 
cood  where  the  bill  declared  on  is  averred  in  the  plea  to  have  been  given  in  satis- 
recdoD  of  previous  debts ;  see  Scott  v.  Chappelow,  4  M.  &  G.  336 ;  5.  C.  2 
Dowl.  N.  S.  78 ;  post. 

Attorneys.  Affirmative  excuse. — De  injurift  could  not  be  replied  to  a  plea  stating 
the  nondelivery  of  an  attorney's  bill  according  to  statute,  as  such  defence  would 
not  amount  to  an  affirmative  excuse ;  Simons  v.  Lloyd,  2  D.  &  L.  981. 

Authority  from  the  Plaintiff. — Where  the  plea  claims  any  authority  mediately  or 

(i)  In  Bentall  v.  Curtis,  C.  P.,  London      said  that  his  opinion  upon  this  point  coin- 
tliop  after  M.  T.  1845,  MS.,  Cresswell,  J.,      cided  with  that  of  the  Court  of  Excbeqaer. 
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iininediBlely  from  the  plaintiff,  such  ai  n  right  to  reUin  money  \iy  previom 
license  from  the  iilainliff.  tee  Sollg  v.  Jiiuk,  2  C.  M.  &  R.  355,  and  Criip  j. 
Griffillu,  tupra,  pet  Poike,  B.,  there  de  injurifi  cannot  be  replied ;  Crogatt't  tiat, 
8  Co.  67,  aecond  "ReaoluUon."  Such  a  fact  ia  equally  within  the  knowledge  oT 
the  plaintiff  OS  of  the  defendant,  and  therefore  there  is  do  reaion  to  compel  the 
latter  tu  prove  it,  unlesi  the  former  rompel  him  by  iiwciBlly  travenJog  it.  A 
plea  that  defendant  bought  goodi  of  plaintiff'i  egent  vilh  bia  autliorily,  aeainn 
whom  defendant  has  a  set-off,  ii  an  inslaoce  of  such  an  authority  afemn  in  i 
plea,  to  which  de  injuriij  therefore  wai  held  a  bod  replication;  Salter  v.  I'unhrtl, 
1  Q.  B.  220,  per  Maule,  J.;  Gibbmu  v.  Moltram,  -4  M.  &  G.  iSB ;  see  another 
inslance,  Schild  ».  KUiiia,  8  M.  Se  W.  B73,  cited  anlc,  284,  note  (/}. 

BUii. — Sea  " Conaideration,"  "Fraud,"  &c. 

CoTUTi.— It  would  seem  that  de  injurifl  could  not  be  replied  to  a  plea  of  the  Car 
riers' Act;  anfe,29.1;  see  Pi-%  v.  Koirr,  12  M.  &  W.  435;  poK, 

Candilion  prrctdent. — Where  a  plea  elatea  affinnatirely  the  nonperformance  of  a 
condition  precedent  to  the  plaintiff's  right  of  action,  de  injuiifl  would  be  good; 
Htmington  1.  Hamilton.^  tA.  &  W.  123. 

Caniida-ation,  tnaHt  o/l— See  "  Pleas  to  Bills,"  ante,  274,  276.  Do  bjuiifi  vould 
in  general  be  a  gooA  replication.  Thus  it  was  held  good  in  an  action  by  ui 
indorsee  v.  acceptor  of  a  bill,  where  the  plea  was  that  the  acceptance  was  for  the 
accommodation  of  tlie  drawer,  and  was  indorsed  by  him  when  overdue  for  the 
accommodation  of  the  plaintiff;  Griffin  v.  i'aits,  2  B.  N.  C.  579.  So  where, 
to  an  action  by  the  second  indorsee  v.  drawer,  the  plea  was  that  the  defendant 
had  indorsed  it  to  a  tliird  party  for  the  purpose  of  discount,  and  that  he,  in  rio- 
lation  of  that  purpose,  had  indorsed  it  to  plaintiff,  who  took  it  with  notice;  NmI 
V.  Rich,  2  C.  M.  &  R.  360.  Second  indoracc  v.  acceptor;  plea,  that  the  bill 
was  drawn  and  accepted  for  the  accommodation  of  (he  brsl  indorsee,  who  indorsed 
to  plaintiff  for  the  pumose  of  discount  only,  with  breach  of  that  purpose;  Batmt 
V.  Arnold,  G  M.  &  W.  559.  Indorsee  v.  Acceptor;  plea,  acceptance  for  the 
accommodation  of  drawer,  who  gave  the  plaintiff  in  payment,  without  defend- 
ant's privi^,  other  bills,  on  (he  terms  that  he  should  not  sue  the  drawer  on  the 
(bit  until  default  in  payment  of  the  latter;  Reynolds  v.  Biaekbum,  7  A.  ft  E. 
161.  (i)  Second  indorsee  n.  acceptor;  plea,  acceptance  for  accommodation  of 
drawer,  and  to  enable  him  to  dqwiil  it  with  the  first  indorsee  for  a  debt,  which 
he  did,  (hat  drawer  paid  part  of  that  debt  and  tendered  residue  to  first  indorsee 
before  the  bill  was  due,  who  reflued  to  receive  it,  and  indorsed  to  plaintiff  u 
trustee,  who  conspired  with  him  unjiistly  to  recover  the  oinoiint ;  UirUrl  i, 
Suj/<T,  2  Dowl.  4  L.  19;  i'.  C,  r,  Q.  B.  00,5. 

Contideration,  Jailure  of. — Where  this  is  properly  pleadable,  see  on'e,  219,  and 
"  Bills,"  p.  274, 276,  de  injurifl  would  be  good ;  see  an  instance  Walton  v.  WUka, 
5  A.  &  E.  237,  which  was  an  action  by  payee  c.  maker  of  a  note,  and  plea  that 
it  was  given  for  goods  with  wliich  the  plaintiff  was  to  supply  the  defenoant,  and 
averment  that  he  did  not  supply  (hem. 

Fraud.  lllrgalHy  nf  ctmtideraliim, — In  either  of  these  cases,  even  though  the 
fraud  or  illegality  E>e  alleged  in  the  plea  to  have  occurred  immediately  between 


for  a  gaming  debt,  and  was  indorsed  to  plaintiff  with  notice ;  Huntjrtyt  v, 
O'Connell,  7  M.  &  W.  370.  Second  indorsee  of  a  note  v.  maker  ;  plea,  that 
the  defendant  called  upon  the  referee  of  a  fraudulent  money  lending  advertise- 
ment in  a  newspaper,  who  fraudulently  procured  the  note  from  him  under  pre- 
tence of  getting  ii  discounted,  and  that  tliere  was  no  consideration  between  uav 
of  the  parties,  who  were  all  privy  to  the  fraud;  Ilaac  v.  Farrer,  1  M.  ft  W. 
65.  Debt,  by  payee  v.  maker  of  a  note  ;  general  plea  of  fraud ;  Cooper  v.  Gir- 
bull,  13  M.  &  W.  23.  Drawer  v.  acceptor ;  plea,  that  the  bill  waa  given  ii 
lieu  of  and  satisfaction  of  others  which  had  been  accepted  b^  the  defendaot  tm 
an  illegal  consideration,  and  indorsed  to  the  plaintiff  with  notice ;  Scolt  v.  Ckrp- 
pe/ott,  4  M.  &  G.  336 ;  S.  C.  2  Dowl.  N.  S.  78. 
General  luue. — Where  the  plea  is  an  argumentative  traverse  of  the  contrMi 
declared  on,  and  therefore  amounts  to  the  general   isaue,   ante,  p.  219,  ds 

(i)  fnlfu.?  The  matlei  of  defence  arising  Form    37,)   was   slrnck   oat   as  frndaM; 

afier  (he  bieacb.  H'JiAirt  v.  HaeiMn,  Escb.  H.  T.  tMO,  mU, 

(Ie)  a  special  deraarret  (o  a  replicslion  de  28,  Dole  (>). 
injurib  to  a  plei  or  rriud,  (as  unit,  p.  283, 


PLEAS  IN  ASSUMPSIT :— DE  INJURIA. 


S05 


ma^  cannot  be  lepHed;  SoUy  v.  Neish,  2  C.  M.  &  R.  355.  In  fact,  the 
DMa  most  admit  a  promise  before  it  can  be  said  to  ofier  an  excuse  for  breaking 
It;  lee  Whittaker  v.  Mason,  2  B.  N.  C.  359;  Varker  v.  miey,  3  M.  &  W.  230. 

For  die  ame  reason  it  cannot  be  replied  to  a  plea  which  argumentatively*tenies 
&e  pnimise  implied  by  law  to  pay  the  holder  of  a  bill,  Schild  v.  KUpin,  8  M.  & 
W.  676 ;  nor  where,  to  debt  on  a  statute,  the  defendant  pleaded  that  by  another 
diDM  in  the  statute  he  was  exempted  from  liability ;  Pelly  v.  Rose,  12  M.  & 
W.  435.  But  where  to  a  declaration,  consistuig  of  several  counts,  a  plea  was 
dnM  which  consisted  of  a  bad  general  issue  to  one,  and  offered  no  answer  to 
ne  other,  it  was  held  that  de  injuria  might  be  replied ;  Cruwshay  v.  Barry ,  1 
M.  &  G.  235.  Care  should  be  taken  not  to  reply  de  injuria  to  a  demurrable 
pbt  unoanting  to  the  general  issue,  for  the  defect  of  the  plea  would  be  waived 
k pleading  over,  and  the  replication  would  nevertheless  be  bad;  see  an  instance, 
HdlY.  Grand  Junction  Company y  5  M.  &  W.  672. 

%&i(|'*~-'Wbere  the  plea  is  bad  mr  duplicity,  it  cannot  be  objected  that  the 
npBcnon  de  injurid  is  bad  for  putting  too  many  facts  in  issue,  provided  it  do 
not &il  within  any  of  the  precedmg  objections;  Rei/nolds  v.  Blackburn^  7  A.  & 
&161. 

hknH  m  the  Goods. — Where  the  plea  claims  an  interest  in  or  title  to  the  goods 
tlKfa  are  the  subject  of  the  action,  existing  prior  to  and  independently  of  the 
act  eoDBplained  of,  that  interest  must  be  traversed  specially,  and  not  by  de 
j^oi^i  Cremate' s  case,  8  Co.  R.  67,  second  "  Resolution ; "  aud  see  per  Parke,  B., 
ia&fly  T.  Sardons,  3  B.  &  Adol.  2;  S.  C.lC.SeM.  500.  Thus  a  renlica- 
tioD  de  injiiri&  to  a  plea  claiming  a  lien  in  the  defendant  upon  money  haa  and 

ReaSved  to  the  plaintiff's  use  was  held  bad  for  this  reason ;  Solly  v.  Neish,  2  C. 

1I.&R.355. 
InriL— Where  the  plea  alleges  any  matter  of  record,  such  as  a  judgment,  &c., 

h  kjaik  cannot  be  replied,  because  it  would  cause  an  issue  to  be  tried  by  a 
.  Jay,  wlndi  is  properly  triable  hy  the  Court;  see  Crogate's  case,  8  Co.  Rep.  67, 

tM^Betobtion;'*  Bakerv.  TTa/^,  14 M. & W. 465 ;  5.  C.d 


**ff- 


3  Dowl.  &  L.  46. 
^  A  plea  of  set-off  is  properly  the  setting  off  a  breach  of  contract  of  the 
fUBfiff  against  a  breach  of  contract  of  the  defendant,  and  is  not  therefore  an 
uaae  lor  the  latter;  de  injuria  therefore  cannot  be  replied  to  it;  CUworth  v. 
Hdtfmrd,  7  M.  &  W.  314 ;  SaUer  v.  PurcheU,  1  Q.  B.  209. 


Replicatian  De  injuria. 

t,  ante^  21,  24.]  And  the  plaintiff  [as  to  the  Jirst  plea  of 
defeDdant3  says  that  the  defendant  of  bis  own  wrong,  (/)  and  without 
tuat  by  him  in  the  said  [first]  plea  alleged,  broke  his  said  promise  [in 
l(«)  My  "  neglected  to  and  did  not  pay  the  said  sum  of  money  or  any 
lAseor*]  in  the  said  [first  count  of  the]  declaration  mentioned,  in 
■V  and  fonn  as  the  plaintiff  hath  in  the  said  [first  count  of  the  said] 
hMkn  aDeged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
Miyi&c. 


)1ht  nwlaainn  of  the  words  "  of  his  own 
f"  w— M  not  be  grouod  even  of  special 
inr,  Watsaa  v.  WiUces,  6  Nev.  &  M. 
iA«&£.237;2  Har.  &  W.  187,  5. 
bilitiilNtiertoadbefetothefonn.  A 
jtfiia  that  tba  statements  in  the  plea  are 
'Iraa  is  mbstaoee  and  in  fact,  would 
i,  m  pattiag  in  issue  every  fact  alleged 


lalaa^  whawM  de  iojuh^  ooly  pats  in 
■m  tet  are  material;   MHchell  v. 


Cragg,  10  M.  &  W.  369 ;  Jones  v.  Robins, 
Q.  B.  15  L.  J.  15  ;  and  see  Flight  v.  Cook, 
1  Dowl.  &  L.  45.  A  replication  de  injurid, 
with  an  tUtsque  hoc  appended  to  it,  was  held 
bad  for  duplicity;  M'Leody.  Schultu,  3  D. 
&  L.  60. 

(m)  This  replication  is  good  in  debt; 
Cooper  V.  CarbulU  13  M.  &  W.  23;  5.  C.  1 
D.  &  L.  969. 


SOS  PLEAS  IN  ASSUMPSIT  ^-DRUNKENNESS. 

,  DRUNKENNESS. 

Indorsee  v.  Indoner  of  a  Bill;— Plea,  that  the  DefmdaiU  V 

drunk  when  he  indorsed.  («) 
Commencement,  ante,  2\,  2i.^  Aod  the  defendant,  as  to  the  [flrsi]  c< 
lays  that  berore  and  at  the  time  when  he  indorsed  the  said  bill,  he  wu  n  | 
drunken,  intoxicated  and  nnder  the  hifluencc  of  liquor,  and  lliereby  m 
entireli/  deprived  of  sense,  understanding  and  the  use  of  hia  reason,  at  (o  bl  I 
unable  to  understand  or  comprehend  the  meaning,  object,  nature  or  eflest  1 
of  the  said  indorsement,  or  to  contract  or  promise  thereby ;  of  all  whid  I 
premises  the  plaintiff,  before  and  at  the  time  when  (he  defendant  so  iodorKd  1 
the  said  bill  [and  always  since],  had  fiill  knowledge  and  notice;  and  tbii  the  I 
defendant  is  ready  to  verify,  8:c. 


i.  See  form  of  plea  of  estoppel,  3  Chit  on  PI.  7lh  ed.  5 ;  "  R«plioation."  itU.  121 ; 
Doe  V.  Huddart.  i  Dowl.  437;  S.  C.  2  C.  M.  Si  R.  310;   Staph.   H.  461  ; 
M'Gralh  v.  Hardv,  i  B.  N.  C.  782;  6  Dowl.  749,  S.  C. ;   WiUmi  v.  Bwir, 
4  B,  N.  C.  748 ;  DarUngton  v.  Prilchard,  4  M.  St  O.  783 ;  5.  C  2  Dowl  N.  S. 
GG4.    Estoppel,  on  the  ground  of  plBintiS'haviag  brought  another  action  (brllx 
Mine  cause,  and  verdict  against  turn ;  Palmer  *.   Ttmpli,  9  A.  ft  E.  SOS ;  ad 
aeo  Carter  V.  JatKti,  ISM.  ft  W.  137.     An  estoppel  n«t)d  not  be  replM  n^  I    , 
appean  on  the  fkce  of  the  pleodingi;  Beckett  t.  Bndi^,  2  D.  &  L.  HI   < 
&toppel  by  acta  inpait:  Lyonv.  Rwrf,  13  M,  &W.285;  SawferioB  v.  C*- ~ 
mwH,  t  M.&G.  209.     Kstoppol  in  cjnclment,  Uoe  V.  IVrahl,  10  A.St  B.7«3. 
And  seoposi,  titles  "  Judgrneiit  recovered"  and  "  Set-off." 


EXCHANGE,  CONTRACT  OF. 

Plea,  {to  the  Form,  ante,  111,)  that  the  Defendant  deUvtreithe 
Goods  in  Exchange,  (o) 

Commencement,  ante,  SI,  Si."]     The  defendant,  by hia  attoraey,Mitb 

that  he  did,  to  nit,  on  [^c],  deliver  to  the  plaintiff  the  said  hone  of  the 

defendant,  and  pay  the  plaintiff  the  sum  of  £ ,  on  the  terms  aforeaud, 

according  to  the  said  promise  of  the  defendant ;  and  of  tbis  the  defradant 
puts  himself  upon  the  country,  &c. 


(n)  This  plea  was  held  good  on  special  de- 
murrer. Gore  V.  Gibiaa,  13  M.  &  W.  623, 
where  lee  Ihc  law,  tit:.  1'he  plainiiff  might 
reply,  denying  the  drunkenness,  or  his  know- 
ledge of  it,  t6iif. ;  OS  be  might  reply  a  lubie- 


qnenl  ralificalion  of  the  bill ;  Me  p«M,  "  la- 
laucy,"  and  "  Luaacri"  or  mmU*.  ba  Hfll 
reply  "  De  Injuril." 
(c)  Km  sutimf«tt  metal*  dariit  Ika  «■- 

iron,  not  the  bnicbi  aaU,  333. 
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EXECUTORS,  (p) 


1.  Nan  AssumpiiL(q) 

B.  [or  «  C.  P."  or  «*  Exch.  of  P."] 

On  [^-c] 

The  defendant,  executor  as  aforesaid,  by  his 


attorney,  saith  that  the  said  E.  F.  in  his  lifetime  did  not 
r  promise  [if  the  declaration  contain  a  count  on  a  promise  by 
J  the  executor^  state,  *<  that  neither  the  said  E.  F.  in  his  life- 
lefbndant  as  executor  as  aforesaid,  afler  the  death  of  the  said 
imise"]  as  in  the  declaration  alleged ;  and  of  this  the  defend- 
elf  upon  the  country^  &c. 


m  Executor  of  Non  Assumpsit,  except  as  to  part : — Con- 
essioH  thereof: — and  Plene  Administravit.  (r) 

\ent,  anist  21  •]    And  the  defendant,  by  — — -  his  attorney,  as  to 
Teral  sums  of  money  in  the  said  declaration  mentioned,  except 


WilUams  on  Execu- 
By.  tit.  «Ex8cvtor;"  Tldd, 
A%  to  when  executors  are 
Dt  of  premiKi,  and  fonn  of 
Simn$,  4  B.  &  A.  344 ;  and 
Trmmtn  t.  MotUoh,  1  Bing. 
J  id  one  does  not  make  bom 
IB  me  and  occupation ;  and 
,  Nation  v.  Tour,  1  C.  M.  & 
my^.  HakiwiU,  3  M.  &  G. 
lomidgtit.  WiliOH,  11  A.  & 
kcaa  in  Covenant,"  "Leaaes." 
f  be  dutfged  for  the  use  and 
tnd  held  \ty  him  nnder  a  de- 
le testator;  Atkintv*  Hum- 
20,  C.  P.;  aee  form  4,  By 
€,  114.  When  liable  under 
kMlEcr  V.  WUion,  3  A.  &  E. 

piit  in  an  action  by  or  against 
preciiely  the  operation  which 

oilier  caees;  see  ante,  216. 
rmtUr  of  executor ;  see  forms 

plaintiff's  character,  Lyons 
inf.  N.  C.  486 ;  Gumey  v. 
cW.  87.  It  is  dways  inex- 
[  BOB  aasumpsit  without  due 
Is  of  the  iasne  joined  thereon, 
i^fieeUe  theieto,  fall  on  the 
m,  BllhoBgh  he  obtain  a  ver- 
il  plee.  In  the  case  of  an 
M,  if  he  jdead  non  assumpsit 
IB  bf  wineh  the  debt  is  put 
lifae  mbmmiHrmvit,  and  the 
litt  fim  plee,  aod,  inatead  of 


denying  the  plea  of  plene  adminittravit,  take 
judgment  thereon  of  future  assets,  (see  pott. 
Form  7),  and  at  the  trial  the  plaintiff  succeed 
in  establishing  his  debt,  the  defendant  will  be 
liable  at  once  out  of  the  assets,  if  any,  other- 
wise personally,  for  the  plaintiff's  eottt ;  for 
in  such  case  the  plaintiff  is  driven  to  trial 
solely  to  prove  his  debt;  Tidd,  9th  ed.  980; 
2  Arch,  by  Chit.  8th  ed..  Index,  **  CosU." 
Where  the  plaintiff,  upon  such  pleas,  adopts 
the  course  alluded  to,  the  defendant  should 
take  out  a  summons  and  obtain  an  order  for 
leave  to  withdraw  non  aasumpeit,  or  other 
plea  denying  the  debt,  if  it  be  probable  the 
plaintiff  can  establish  his  demand ;  Manhall 
v.  Wilder,  9  B.  &  C.  665;  Tidd,  9th  ed. 
980.  Where,  however,  the  plaintiff  deniet 
plene  administravit,  the  defendant  will  be 
entitled  to  the  general  costs  if  he  aucoeed 
theraon,  dthougb  he  fail  on  non  assumpsit, 
subject  to  a  deduction  for  the  costs  occasioned 
by  the  latter  plea;  Hogg  ▼.  Graham,  4 
Taunt.  136;  Iggulden  v.  Terson,  2  Dowl. 
277  ;  Edward*  v.  Bethel,  1  B.  &  Al.  254 ; 
Marshall  v.  WUder,  9  B.  &  C.  656,  657. 
Where  the  debt  is  admitted  in  part  only,  and 
a  claim  in  the  particulars  is  disputed  on  good 
grounds,  Form  2,  post,  should  be  adopted. 

(r)  This  form,  though  not  very  usual,  ap- 
pears to  be  judicious  in  cases  where  a  debt 
to  a  certain  amount  is  admitted,  and  the  re- 
mainder of  the  claim  is  disputed,  aod  the 
defendant  has  no  assets  in  hand  applicable  to 
any  part  of  the  demand.  Even  ip  cases 
where  the  whole  of  the  cldm  in  the  particu- 
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as  to  the  aura  of  £10,  parcel  thereof,  and  the  said  causes  of  action  in  respeci 
thereof,  aays  that  the  said  E.  F.  deceaaed,  did  not  promise  in  raaoDer  aad 
fotra  as  the  plaintiff  hath  above  thereof  complained  against  him  the  defend- 
ant, and  of  this  he  puts  himself  upon  the  country,  &c. 

And  as  to  tlie  said  sum  of  ^10,  parcel,  &c.,  and  the  said  causes  of  aeiioD 
in  respect  thereof,  the  defendant  says  thai  he  cannot  deny  but  that  the  nid 
E.  F.  did  promise  in  manner  and  form  as  the  plaintiff  hath  above,  as  to  the 
said  sum  of  £10,  parcel,  &c.,  complained  against  him,  nor  but  that  the  plain- 
tiff haih  sustained  damages  on  occasion  of  the  said  causes  of  atrtion  as  lo  the 
gaid  sum  of  £10  to  the  amount  of  the  sum  of  £10. 

And  fur  a  furllicr  plea  in  this  behalf,  the  defendant  saitb  [add  pietieadm- 
ntttravit,  pott,  Form  4. 


Plea  that  Defendant  is  not  Executor,  (s) 

The  defendant,  by hia  attorney,  sailb  that  he  is  not 

nor  ever  hath  been  [(/~  imieral  defmidantt "  that  ihey  are  not 
nor  ever  have  they  been  executors,  nor  is  nor  hath  either 
of  them  been  executor,"]  executor  of  the  last  nill  and  tei- 
tament  of  the  said  E.  F.  deceased,  nor  ever  administered  ["  nor  did  either  of 
ihetn  ever  administer"]  any  of  the  goods  or  chattels  nhicli  were  of  the  sud 
E.  F.  deceased,  at  the  time  of  hia  death,  as  in  the  said  declaration  alleged ; 
and  of  this  llie  defendant  puts  himself  on  the  country.  (() 


C.  D.  sued  as 
Executor,  Bee. 


A.B 


Un  dF  demand  is  admitled.  it  lai;  be  eipe- 
.UedI  to  .iilupl  this  form,  in  ordvi  to  savn  ihe 
expense  of  i  wiil  of  inquiry  to  aiceitain  Ihe 


fendan 


a  bill  01 


applies 


e  the  de- 
ble  10  the 


ElaintitT's  demand,  he  should  pay  > 
ourtupnu  Ihecommoa  plea  (see  pit,"  Pay- 
ment"), (0  ihe  eitenl  oF  Ihe  debt  admiited  lo 
be  due.  pleadinj  only  audi  plea, 

(i)  See  auie.  241,  note  (i)-  Tins  should 
not  be  pleaded  nithoul  the  strongetl  ground 
la  eiperrtsuness  thereon  ;  nnlc,  242,  note  (0; 
lSauDd.336.  AslDbon3notabilia,anle,24l, 
D.(fi};  lSiund.274.  ?Jt  u,u,uti  adminiOta- 
Ur.aeeanU,  243,lorm2.  Pleaof  nonjoinder 
of  a  co-eieculor.  ante,  213,  Form  6.  The 
plaintiff  has  to  piove  l!ial  defendant  is  eie- 
culor,  by  proving  Ihal  he  has  acted  as  such  by 
inltrmidilling,  and  Ihus  establishing  lliat  he 
ii  execulordtJO'i  Ibh  ;  see  I  Wan.  on  Ex. 
136;  1  Saund.  265,  note  2.  Evidence  of 
this.  Strlt  V.  [VattrwoTth,  4  M.  fie  W.  S. 
Ordering  funeral  not  sufficient,  Cdtnrj«ii  v. 
Flaehtr.  4  M.  &  W.  379 ;  and  lee  H.ibv  v. 
Rutll,  1  C.  &  K.7I6;  or  by  giving  notice  In 
produce  the  probate  and  then  proJucios  an 
examined  copy  of  ibe  Act  Bonk  From  the  V^- 
cleslaslical  Court ;  2  Sleik.  Er.  3d  ed.  445. 
It  ii  doubtful,  hooeter,  whether  there  is  any 


legal  pmumption  Ibit  Ihe  probate  ia  in  (Iw 
posfessionof  an  executor ;  Ifair*  v.  G^lf.3 
U.  Sf  L.  925.  Where  there  are  several  eu- 
tutors  who  plead  ne  unques  eiecnlor,  ih*  <l6- 
fandant  may  have  a  verdict  agiinil  the  ml 
eieculor  on  a  count  laying  a  promise  by  die 
Icitalor.theothetdefendantsbeinf;  discharged ; 
GriJHlhs  V.  Franklin,  Mo.  U  Mai.  146.  Th 
plea  admits  a  debt,  1  Saund.  207,  n. 


Iheai 


be  denied  ibal  plainlif  <■  eiecnlor, 
the  plea  muil  be  special ;  Rut.  Ent.  332  i, 
329b,  pi.  10,  aSOa;  Co.  Em.  144bi  UL 
pi,  437.  pi.  27;  6  Wenlw,  293.  If  nM 
denied,  ilie  letters  of  adminislialjon  need  doI 
be  produced  at  the  dial.  D'Aranda  r.  Hint- 
Inn.  6  C.  &  P.  51 1  ;  and  no  idvanlage  eu 
be  taken  of  Iheii  being  wrongly  stamped,  on- 
less  ua  iinqati  titculor  be  pleaded ;  AjFimt 
V,  IVoHfru,,  2  M,  Si  S.  555.  It  U  so  phi 
that  one  eiecutor  plaintitT  had  "  renounced  j" 
Crawick  v.  IVtodkrad,  4  M.  &  G.  811. 

(I)  This  coDclusion  was  beld  good  on  ipe. 
cial  demurrer  in  It'cwd  v.  Ktrni,\SL.J.\13, 
C.  P. ;  but  stmbU,  a  concloiioa  wiib  a  lOiE- 
calioa  would  not  bs  incorrecl.  Hid. ;  and  M« 
Jicood,  Q.  B.  HiLT.  184«, 


Bgami 


1.242,  n 


e(™). 
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4.  Plea  of  Pkne  Administravit. 

K  See  at  to  ihlB  fonn,  2  Saund.  220,  and  note  3;  216,  note  1 ;  2  Wms.  on  Ex. 
1201.  ETidence,  &c.  Jachon  v.  Lyon,  1  Car.  &  Marsh.  97.  Form  of  plea  of 
plene  admimstrayit  by  the  executor  of  an  executor,  Wells  v.  Fi/dall,  10  East, 
315.  See  the  form  where  defendant  has  assets  to  some  extent,  poit,  312,  Form  8. 
Unlen  defendant  plead  plene  administravit  he  admits  assets,  and  is  liable  out  of 
the  assets,  if  any,  or  if  not  any,  then  personally,  if  the  plaintiff  obtain  judgment 
lor  his  debt ;  1  Saund.  219  b,  335,  n.  10;  but  this  plea  only  admits  that  the  de- 
ftndant  is  executor  de  son  tort,  and  in  such  case  he  is  only  liable  for  assets  which 
actually  come  to  his  hands,  Yardley  v.  Arnold,  1  Car.  &  Marsh.  434.  The 
piaindff  may  either  have  execution  on  his  judgment,  or  proceed  by  action  of  debt 
thereon,  suggesting  a  deoastavit.  On  issue  joined  on  the  above  plea,  it  is  in- 
cumbent on  the  jHaintiff'  to  prove  affirmatively  that  defendant  had,  or  might  by 
due  caution  have  had,  assets  before  writ,  Cooper  v.  Taylor,  6  M.  &  G.  789 ; 
and  then  the  defendant  must  show  a  due  administration  of  assets,  before  the 
commencement  of  the  suit,  to  the  extent  proved,  see  2  Wms  on  Ex.  1211 ;  2 
Stark.  Ev.  3d  ed.  449 ;  Stroud  v.  Dandridge,  1  Car.  &  K.  455.  The  plea  admite 
the  debt  charged  to  be  due,  but  not  its  amount ;  and  the  amount  must  therefore 
be  proved  by  the  plaintiff  on  this  issue ;  2  Wms.  Ex.  1213.  The  defendant  is 
only  liable  to  the  amount  of  assets  proved  to  be  in  his  hands,  though  less  than 
the  debt,  Harrison  v.  Beccles,  3  T.  R.  688  ;  2  Wms.  Ex.  1217.  If  there  be 
aereral  executors  defendants,  who  plead  plene  administravit  jointly,  it  seems  that 
the  plaintiff  may  succeed  against  one  only,  who  is  shown  to  have  assets ;  1  Saund. 
386,  n.;  2  Wms.  Ex.  1218,  1219;  Parsons  v.  Hancock,  1  M.  &  Mai.  330.  If 
ooe  of  several  executors  plead  no  assets,  and  be  defeated,  he  alone  is  liable,  id. 
In  Steam  v.  Mills,  4  B.  &  Ad.  657,  the  inventory  exhibited  in  the  Ecclesiastical 
Court  by  an  executor  for  the  purpose  of  obtaining  probate,  was  held  not  to  be, 
coierally,  even  primlL  facie  evidence  of  his  having  received  assets.  It  seems  to 
nave  been  considered  by  Parke,  J.,  in  that  case,  that  where  the  inventory  only 
descrihed  effects  on  a  farm  with  which  the  executor  was  acquainted,  it  may  be 
primAJecie  evidence,  but  that  this  is  rebutted  if  it  appear  that  no  effects  actually 
came  to  the  executor's  hands,  though  his  co-executor  has  with  his  knowledge  in- 
tenneddled  with  the  property;  see  2  Wms.  Ex.  1212;  2  Stark.  Ev.  3d  ed.  447. 
In  the  same  case  LitUedale,  J.,  and  Parke,  J.,  appear  to  have  entertained  an  opi- 
nion that  a  probate  stamp  is  not  prima  Jacie  evidence  that  the  executor  has  re- 
ceived assets  to  the  amount  covered  by  the  stamp ;  but  the  contrary  is  laid  down 
in  Foster  ▼.  Blaktlock,  9  B.  &  C.  328  ;  2  Stark.  Ev.  3d  ed.  448  ;  see  Mann  v. 
Tamgj  3  A.  &  £.  689.  The  probate  is,  at  all  events,  evidence  only  of  the  smallest 
amount  which  the  stamp  would  cover ;  Curtis  v.  Hunt,  1  C.  &  P.  180.  Outstand- 
mg  specialty  debts  or  judgments  (or  payments  on  account  of  such  claims  after 
action  brought,)  must  be  specially  pleaded,  and  cannot  be  set  up  on  plene  adminis- 
travit ;  see  1  Saund.  333  a,  note  8 ;  2  Wms.  Ex.  1213,  1214  ;  Oxenham  v.  Clapp, 
2  B.  &  Ad  314,  per  Littledale,  J.  Plene  administravit  in  the  following  form 
may  be  pleaded  to  a  judgment  debt,  without  alleging  that  the  judgment  was  not 
dodietea;  see  Hall  v.  Tapper,  3  B.  &  Ad.  G55 ;  and  see  Gaunt  v.  Taylor,  3  Scott, 
N.  R.  700;  and  see  now  2  &3  Vict.  c.  11.  Where  a  defendant,  in  an  action 
Munst  him  as  administrator,  being  under  terms  to  plead  issuably,  pleads  first, 
jwMe  admvmtravit,  and  secondly,  his  oum  bankruptcy,  the  plaintiff  may  sign  judg- 

I      mant  as  for  want  of  a  plea;  the  latter  being  a  bad  plea  and  not  issuable;  SeHe 

I      T.  BrodAaw,  2  C.  &  M.  148 ;  2  Dowl.  289,  S.  C. 

TImd  nan  assumpsit^  Form  I,  if  the  debt  can  be  successfully  denied,  other- 

jmwti:  tmUf  307,  note  (g).]    The  defendant,  by his  attorney,  saith 

Kkbath  fully  administered  all  and  singular  the  goods  and  chattels  which 
pe  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  and  which  have 
to  the  hands  of  the  defendant  as  executor  [or  *<  administrator'']  as 
to  be  administered,  and  that  he  the  defendant  had  not  [if  several 
ff  state  '*  they  the  defendants  had  not  nor  had  either  of  them"]  at 


mo 
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the  lime  of  tlie  commencgmeiit  of  this  suit,  (u)  or  at  any  time  since.  («)  nor  I 
batli  he  ["nor  liavc  they  ■  not  hatli  either  of  them"]  any  (y)  goods  or  chattdi  I 
which  were  of  tlie  said  E,  F.,  al  lite  time  of  hia  dealli,  in  the  hands  of  the 
defundant  as  executor  [w  "  adiniiiislrator,"  or  "  executorsi"  or  "  kdminii- 
trators,"]  as  aforcsdd  to  l>e  administered ;  and  this  tliu  defendant  is  leady 
to  verify.  {«) 


'  6.  RtpUcaHon  that  Defendant  had  Assets,  with  Issue  and  Award 
of  Venire,  where  the  Debt  ix  not  denied  by  the  Plea,  (a) 
Ctmmencemmt,  ante,  83.]  —  Saitli  tlint  the  defendant  at  (he  time  of  the 
commencement  (fi)  of  this  suit  had  divers  [^oods  and  chattels  nhich  were  of 
the  said  E.  F.  deceased,  ai  the  time  of  his  denili,  in  the  hands  of  the  defend- 
ant as  executor  as  aforesaid,  to  lie  administered,  of  great  value,  to  wit,  to  the 
amount  of  the  causes  of  ociion  in  the  declaration  mentioned,  (c)  and  where- 
with the  defcndantcould  and  ought  to  have  satisfied  the  said  causes  of  action; 
and  this  the  plain  tiff  prays  may  be  in<|uifed  of  by  the  country,  &c.  And  the 
defendant  doth  ilie  like. 

And  hereupon,  inasmucli  as  the  defendant  hath  not  denied  the  said  causes 
of  action,  or  that  the  plaintifT ought  to  recover  in  tlils  action  by  reason  thereoJ^ 
liio  plaintiff  prays  judgment  and  his  ["  debt  and"]  damngea  aforesaid  lo  be 
levied  of  the  goods  nnd  chattels  ivhich  were  of  the  suid  E.  F.  at  the  time  of 
his  deatli ;  hut  because  it  is  not  kuown  wliat  damages  the  plaintiff  hatb  sus- 
tained in  this  behalf,  or  whether  or  not  the  defendant  will  be  convicted  upon 
the  issue  so  joined  between  the  p^irties,  let  the  giving  of  judgment  herein  be 
stayed  until  the  said  issue  is  determined,  and  as  well  to  try  the  aaid  issue  as 
lo  inquire  what  damages  the  plaintiff  hath  sustained  by  reason  of  the  said 

premises,  the  slierilT  is  commanded  that  he  cause  to  come  here  on  the 

day  of next,  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c.  to  leo^- 

ni^e,  &c.  because  as  well,  &c. 


I 


(u)  Etidencc  o(  pavmSDts  made  by  the      wilh  pleae  admiaiitravil,  it  is  beller,  o 


GKcalor,  between  (lie  timei  of 

writ  snd filing  tbeclecUrBiiaii,ii  inidmiMible 

nader  this  issue  ;  Rai  v.  Murgan,  G  II.  &  Ad. 

1035. 

(i)  3  Saupd.  2la,  n.  1. 

(if)  If  there  beauela  to  iDyaniBll  amount 
applioable  to  the  plalDtia''i  debt,  tbe  plea 
tbould  be  as  pMI,  312,  Form  B. 

(■)  This  plet  need  not  be  li^ned  by 


lel.  iiwJ  V 
umbit,  ia  C  J'. 
Older  lo  plead 
note  ik). 
(a)  Wheraui 


auumput,  fic.  ii  pleided 


eiidence  of  a 
nmd). 

(1)0. 
writ  iuued,  see  form  o, 

(c)  Wherethepieaati 
as  a  bond,  &c.  W  the  c 
inierl  here  "  over  lod  above  tba  fi 
amount  or  the  laid  cauiei  of  action  so  co 
fetsed  aa  aforesaid,  and  over  and  above  t 
value  sod  imount  of  Che  aud  debt  of  £ — 
m  the  aaid  second  plea  meotiooed."  Sae 
Wilson,  6% 
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UeaHan  thai  Defendant  received  Assets  after  the  commence^ 

ment  of  this  suit,  {d) 

ncemeni^  ante^  23.]    The  plaintiff  saith  that  this  action  was  com- 

0  [4«.  date  of  writ],  and  that  afler  the  commencement  of  this  suit, 
i  [^•'],  and  on  divers  other  days  and  times  before  the  said,  plea  was 
dnrers  goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time 
itfay  of  great  value,  to  wit,  to  the  amount  of  the  causes  of  action  in 
ration  mentioned,  came  to  and  were  in  the  hands  of  the  defendant, 
at  [or  "  administrator"]  as  aforesaid,  to  be  administered,  and  where- 
»iild  and  ought  to  have  satisfied  those  causes  of  action ;  and  this  the 
s  ready  to  verify. 

,  where  there  is  a  Plea  denying  the  Debt,  besides  plene  admi^ 
mt,  and  the  Plaintiff  takes  judgment  of  future  Assets  upon 
tUr  Plea,  (e) 

iefendant*s  pleas  and  repUcation  to  the  plea  disputing  the  debt  at 
oeeed  thus :]  And  as  to  the  said  last  plea  [t.  e,  plene  administravit'], 
i£^  inasmuch  as  he  cannot  deny  the  several  matters  therein  alleged, 
Igmeot  and  his  damages  by  him  sustained  on  occasion  of  the  causes 
in  the  declaration  mentioned  to  be  adjudged  to  him,  to  be  levied  of 

1  and  chattels  which  were  of  the  said  £.  F.  at  the  time  of  his  death, 
h  shice  the  pleading  of  the  said  last  plea  of  the  defendant  have  come 
shall  hereafter  come  to  the  hands  of  the  defendant  as  executor  [or 
itralor"]  as  aforesaid  to  be  administered,  [or  if  the  plea  be  ofajudg' 
ondf  ^c.  ouistandingt  and  plene  administravit  prater,  here  add  these 
ifter  satisfying  the  moneys  due  and  owing  on  the  said  judgment,'' 
dng  obligatory"  in  "  the  said  plea  mentioned,"]  but  because  it  is 
I  whether  the  defendant  will  be  convicted  upon  the  said  issue  above 
etween  the  parties  aforesaid,  therefore  let  judgment  be  thereupon 
itQ  the  trial  and  determination  of  the  said  issue ;  and  in  order  to  try 
iSKie  the  sheriff  is  commanded  that  he  cause  to  come  [^c.  conclude 
m  5f  antes  310. 


f  Bnit  be  tpeciilly  replied ;  Mara 

Mm  Hm  \0, 

m  and  why  this  coarte  ii  ad? iiable, 
fl,  note  (f ).  If  the  plaintiff  esta- 
rid  ID  this  case,  be  has  costs  with- 
l  fatnn  assets,  id.  Where  the  de- 
MS  0tUv  plene  administravit,  and 
fnof  of  present  assets,  the  plain- 
take  judgment  of  future  assets, 
ktf  come  to  hand,  should  issue  a 


scire  facias  on  the  judgment,  and  will  then 
be  entitled  to  his  costs ;  Tidd,  9th  ed.  980, 
note  (d);  2  Arch,  by  Chit.  8th  ed.  Index, 
"  Scire  Facias."  By  taking  judgment  of  assets 
quando  aceidirint,  the  plaintiff  admits  that  de* 
fendant  has  duly  administered  to  that  time ; 
Taybr  v.  Holman,  Bui.  N.  P.  169.  The 
plaintiff  cannot  take  judgment  of  future  assets 
after  failing  on  issue  taken  on  plene  adminis- 
travit ',  2  Saund,  319  a,  note  2 ',  2  Wms.  1221 . 
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8.  Piene  Adminittrattit  Prater.if) 

Commencemenl,  ante,  24.]     The  defendant,  by hu  attome 

whole  declaration,  except  as  to  the  sum  of  :£ [tht  miuuiU  ■ 

hand,']  says  thai  he  hath  fully  adroinisisred  all  and  singular  the 
chattels  which  were  of  ihe  said  E  P.  deceased  at  the  time  of  his 
which  have  ever  come  to  the  hands  of  him  the  defendant  to  be  ad 
except  goods  and  chattels  of  small  value,  to  wit,  of  the  value  of  £ 
that  he  the  defendant  had  not,  at  the  time  of  the  commencement  < 
or  at  any  time  since,  nor  hath  he  any  goods  or  chattels  which  « 
said  E.  F.  deceased  at  the  time  of  his  death  in  his  the  defendani 
be  administered,  except  the  said  goods  and  chattels  of  the  value 
[and  the  defendant  brings  here  into  court  the  said  sum  of  £— —  i 
paid  to  the  plaintifT]  ;  (g)  and  this  the  defendant  is  ready  to  veri 


9.  Plea  of  an  outstanding  Judgment  Debt,  or  Specialty,  a. 
Testator,  and  plene  administravit  prater.  (A) 
At  to  non'Otsufoptil,  tee  ante,  W7,  note  {q)."}  The  defendant,  t 
attorney,  saith  that  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on 
the  recovery  againtt  deceased,  ue  post,  "Debt," — "Judgment,"  : 
the  recoril]  And  the  defendant  further  saitli  that  the  said  E.  F. 
time,  to  wit,  on  [^c],  by  his  certain  writing  obligatory,  sealed  wi 
became  held  and  firmly  bound  to  one  G,  H.  in  the  penal  sum  of 
be  paid  to  the  said  G.  H. ;  which  said  writing  obligatory  was  naad 
and  was  and  is  conditioned  for  the  payment  of  a  just  debt,  to  wit, 
£ ,  with  interest,  at  a  lime  which  hath  elapsed,  [accordmg  U 


PLEAS  IN  ASSUMPSIT :— EXECUTORS. 


31$ 


npOD  die  said  judgment  and  writing  obligatory  respectively,  [as  the  case 
mji  be,]  and  which  are  subject  and  liable  to  satisfy  such  debts ;  and  this 
the  defendant  is  ready  to  verify,  &c. 


11.  Plea  of  Judgment  recovered  against  an  Executory  and  payment 

thereon  by  Aim,  after  Action  brought.  (/) 

Cemmemcement,  ante^  21,  24.]     And  the  defendant,  by his  attorney, 


10.  T6  a  Plea  of  Plene  Administravit,  and  an  outstanding  Judgment 
sfobut  the  Testator ; — Replication,  that  the  Testator  satisfied  the 
Jwdgment,  and  that  it  is  fraudulently  hept  on  foot.  (A) 

Cmmencementf  ante^  2d.]  And  the  plaintiff  says  that  the  said  E.  F.  in  his 
Bedoe,  to  wit,  on  [^c],  paid  to  the  said  G.  H.  [the  judgment  creditor]  a 
hfe  lom,  to  wit,  ;6200,  in  full  satisfaction  and  discharge  of  the  said  causes 
cfacticHi  recovered  by  the  said  G.  H.  and  of  the  said  judgment  so  as  afore- 
nd  had  and  obtained  for  the  same,  which  said  sum  the  said  G.  H.  then  had 
tod  received  from  the  said  E.  F.  in  full  satisfaction  and  discbarge  of  the 
nid causes  of  action  so  recovered  and  of  the  said  judgment;  but  the  de- 
fendant, executor  as  aforesaid,  deceitfully  and  with  the  intention  to  defraud 
tod  deceive  the  plaintiff  of  the  damages  by  him  sustained  by  reason  of  the 
premises  in  the  said  declaration  above  mentioned,  hath  hitherto  deferred  and 
MiD  doth  defer  procuring  acknowledgment  of  satisfaction  to  be  entered  of 
Aeaaid  causes  of  action  so  recovered  against  the  said  E.  F.,  or  to  be  re- 
kaied  therefirom,  and  still  permits  the  said  judgment  thereon  to  remain  in 
ibroe  and  vigour,  to  the  intent  aforesaid ;  and  this  the  plaintiff  is  ready 
&c. 


{)t)  See  Fonn,  &c.  Jcnu  v.  Hchertt,  2 
Ci  li  Bf.  219.  It  WIS  there  held,  oo  general 
kmrnm,  that  the  rwjmndgr  lo  the  above  re- 

£1011  was  bad,  as  ioatead  of  travereiDg  the 
,  it  demad  the  pay  meat  and  satisfaction, 
■iicliy  bemg  meie  inducement,  could  not 
Mariy  be  tn?ened.    See  Form  12,  yott, 
uL   The  above  must  be  specially  pleaded. 
-Miiil  ieoi»d  would  merely  put  in  issue  the 
•■laMe  of  the  judgment. 
'  (^  TIdt  mut  be  pleaded  specially.    If 
it  jidpnent  were  obtained  against  the  ex- 
Aor  be  had  pleaded  to  the  pending 
dbe  plea  must  be  puts  darrein  eonti- 
,wA  an  mffidavit  of  the  truth,  &c. ; 
mMm  V.  Pedb,  2  Harr.  78.    It  is  settled 
may  prefer  one  creditor  to 
claim  is  of  equal  degree,  by 
_  a  jodgmeot  to  the  former,  that  is, 
fer  fffiw  Um  a  wamnt  of  attorney  or  cog< 
Mil  MO  after  ~ 


the  other  bat  commenced  an 
acliaa,aiilWBip1cKlingsnchjttdgmentinb>r5 


see  1  Saund.  329,  note  3,  330,  331,  notes  4 
and  5 ;  Prince  v.  NiehoUon,  5  Taunt.  333 
and  664 ;  Lyttletati  v.  Crou,  3  B.  &  C.  317. 
An  equal  distribution  amongst  creditors  of 
equal  degree  may  be  obtained  by  filine  a 
creditors'  bill  in  equity.  Where  a  defendant 
executor  applies  for  an  order  for  time  to 
plead,  the  plaiotifF's  attorney  should  claim 
that  it  be  made  part  of  the  terms  that  defend- 
ant do  not  confess  (and  plead)  a  judgment  lo 
another  creditor  of  e^ual  degree;  Anon,  8 
Mod.  308.  In  an  action  against  an  adminis- 
trator, the  defendant,  after  obtaining  time  to 
plead  upon  the  usual  terms,  pleaded  a  judg- 
ment recovered  since  the  commencement  of 
the  action,  but  did  not  arer  that  there  were  no 
assets  ultra,  the  court  gave  leave  to  the  plain- 
tiff to  sign  judgment  as  for  want  of  a  plea, 
the  defendant  having,  since  the  commence- 
ment of  the  action,  admitted  by  letter  the 
possession  of  assets  sufficient  to  cover  the 
judgment  and  also  the  plaintiff's  demand; 
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waj*  Au  tfae  {daintiflTonj^t  not  Jiirther  (m)  to  mintiiii  liii  aati« 
Iw  Mys  that  one  G.  H.,  after  the  death  of  the  uid  E.  F.,  nd  aAtr 

inencement  of  this  suit,  to  wit,  on  [^-c],  impleaded  the  uid  deS 
executor  aa  aforesaid,  in  the  said  court  in  a  certain  plea  of  debt  ^oq 
the  foci]  for  the  sum  of;£-  -(n)  due  sod  owing  to  the  uidG.  H. 
said  £.  F.  in  hit  lifetime  and  at  the  time  of  im  death,  and  wliidi 
■atiafied  when  nich  action  was  commenced;  and  lucb  ptooe*di 
(hereupon  had  in  the  said  court  in  that  action,  that  the  taid  0> 
wardi,  (o  wit,  on  [^c],  by  the  conuderation  and  judgment  of  the  • 
recovered  against  the  defendant,  as  executor  as  aforesaid,  his  ia> 

£  '     ,  and  ^ao  £ ,  which  in  and  by  the  same  court  were  ad 

the  said  G.  H.  for  his  damages  which  he  had  sustained,  as  well  Ml 
of  the  detaining  of  that  debt  as  for  his  costs  and  charges  by  him 
suit  in  that  behalf  expended,  to  be  levied  [4«.  im  in  judgveiU, 
pott,  316,]  whereof  the  defendant  was  convicted,  as  by  the  record 
ceedings  thereof  remaining  in  llie  said  court  fully  appears ;  which  ■ 
ment  was  obtained  for  a  true  and  just  debt  due  and  owing  to  the  a 
from  the  said  E.  F.  in  his  lifetime  and  at  the  time  of  his  death ;  (p] 
upon  the  defendant,  as  such  executor,  was  afterwards,  and  after 
mencement  of  this  suit,  to  nit,  on  [4-c>]i  called  upon  and  obliged  U 
did  pay  to  the  said  G.  H.,  upon  and  on  account  of  the  said  judgmei 
sum  of  money,  to  wit,  £'-^—,  paicel  of  the  said  sum  so  due  (ba 
and  there  now  is  due  and  owing  to  the  said  G.  H.  upon  and  by  vir 

said  judgment,  a  large  sum  of  money,  to  wit,  the  sum  of  £ ; 

the  same  the  said  judgment  is  in  force  (9)  and  unsatisfied ;  (j>)  an 
fendant  ftirther  says  that  he  hath  fully  administered  [4^.  addpkm 
trmit,  ante,  S09,  Form  4,  or  plene  admrnUlTmit  preeter,  as  tuUe, 
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RipUoaiian  tker$to,  that  the  Judgment  i$  frauduUnt.  (r) 

aieemetUf  ante,  23.]     And  the  plaintiff  saith  that  the  said  judgment 
id  plea  meotioned  was  had  and  obtained  by  the  fraud  and  covin  of 
idant,  and  with  intent  to  defraud  the  plaintiff  of  his  said  damages, 
^  dtbt  and  damages"]  ;  and  this  the  plaintiff  is  ready  to  verify. 


.  Plea  of  Retainer  by  an  Executor  for  his  own  Deht.{8) 

mcement^  ante^  21,  24.]    The  defendant,  by his  attorney,  saith 

said  E.  F.  in  his  lifetime,  and  at  the  time  of  his  death,  was  indebted 

le  said  defendant  in  a  large  sum,  to  wit,  £ ,  for  [^c.  stating  the 

I  and  which  sum  remains  in  arrear  and  unsatisfied  to  the  defendant ; 
lefendant  further  saitli  that  the  said  E.  F.  in  his  lifetime,  to  wit,  on 
bresaid,  duly  made  and  published  his  last  will  and  testament  in 
and  thereby  constituted  and  appointed  the  defendant  executor 
ittd  afterwards,  to  wit,  on  [^Sjfc,'],  the  said  E.  F.  died  without  re- 
n  altering  his  said  will  as  to  the  said  appointment;  after  whose 
I  wit,  on  [4^.]»  the  defendant  proved  the  said  will ;  and  the  defend- 
ler  saith  that  he  hath  fully  administered  [^c.  plene  adm.  prueter,  as 
if  Form  8,  to  the  asteriski\  which  are  not  sufficient  to  pay  or  satisfy 
ejfs  due  and  owing  to  the  defendant  as  aforesaid,  and  which  he 
1  his  hands  towards  and  in  part  satisfaction  and  payment  thereof ; 
the  defendant  is  ready  to  verify,  &c. 


•  Replication  thereto,  denial  of  the  Debt  retained  for,  («) 

encementf  ante,  23.]  The  plaintiff,  as  to  the  said  [— — *]  plea,  saith 
said  E.  F.  was  not  indebted  to  the  defendant  in  the  said  sum  of 
»  any  part  thereof,  as  in  the  said  [— — -]  plea  alleged;  and  this 
itiff  prays  may  be  inquired  of  by  the  country,  Scd 


out*,  313,  note  (fc)j  lLutw.660; 
«M»0  CO.R.  110;  3  Saund.  49; 
.  Pleader,  3  D.  9.  Replicatioa  in 
fcnl  judgments  being  pleaded,  1 
1, 336,  337  b,  note  2 ;  2  Wms.  on 
6  to  1811. 

ghtlal  ezecntoFi  but  not  an  exe- 

in  tort,  mav  retain  for  his  own  debt, 

g  €laB  iaierior  degree  lo  that  aued 

WiBk  Ei.  686;  2  Id.  1206;  2 


Stark.  £v.  2d  ed.  It  seems  that  the  retainer 
may  be  relied  upon  nnder  ptoiit  odminUtravit ; 
but  it  is  better  to  plead  it,  as  it  drives  the 
plaintiff  to  admit  the  debt,  or  that  there  are 
not  assets  for  him. 

(t)  A  debt  of  equal  degree  with  that  sued 
for  must  be  shown. 

'(u)  Or  the  plaintiff  may  reply  assets  ulira 
the  debt,  lee  Forms  6,  7. 
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15.  .Replication  to  Form  13,  that  the  Defendant  Wat  1 

de  son  tort,  {x) 

Commencement,  ante,  3S.]     The  plsiotifT,  as  to  the  uid  ple*>  < 

that  the  defendant  never  wai  executor  of  the  last  will  and  teitameDt  of 
■aid  E.  F.  except  of  hia  the  defendant's  onn  wrong  and  by  reaMXi  ol 
wrongfully  intermeddling  with  the  gooda  and  chatieU  which  were  of  the 
E.  F.  deceaied,  at  the  time  of  his  death,  without  this,  that  the  said  E,  F.  < 
made  and  published  his  last  will  and  testament  in  writing,  and  thereby  ' 
■tituted  and  appointed  the  defendant  executor  thereof  as  in  the  said 
alleged  ;  and  this  the  plainti IT  prays  may  be  inquired  of  by  the  country. 


16.  Form  of  Judgment  hy  Cognovit  against  an  Executor. 

Commencement,  ante,  21,  34.]     And  the  defendant,  by his  atton 

■ays  that  he  cannot  deny  the  action  of  the  plaintiS*,  nor  but  that  the  i 

■ in  bis  lifetime  did  promise  in  manner  and  form  as  the  plaintiff  li 

above  in  that  behalf  alleged ;  nor  but  that  the  plaintiff  hath  Bustained 
mages  aa  occasion  of  the  causes  of  action  in  the  said  declaration  mention 
to  £  ,  as  by  the  said  declaration  is  above  alleged ;  and  hereupon  the  i 
plaintiff'  prays  judgment  and  his  damages  so  acknowledged,  together  ■ 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to 
adjudged  to  him,  &c. ;  therefore  it  is  considered  that  the  said  plaintiff 
recover  against  the  said  defendant  executor  [or  «  administrator"]  as  afc 

said,  his  damages  aforesaid  to  £ ,  in  form  aforesaid  acknowledged,  i 

also  £ for  his  said  costs  and  chaises  by  the  court  of  our  lady  the  qa 

DOW  here  adjudged  to  the  plaintiff  and  with  his  assent,  which  said  danu{ 


PLEAS  IN  ASSUMPSIT :— FORBEARANCE.  817 

FORBEARANCE. 


OiB,  Seethe  formi  of  declaration,  ante,  119  to  121 ;  and  Wade  v.  Simeon,  15  Law  J. 
114,  C.  P.  Non  assumpsit  merely  disputes  that  the  promise  laid  in  the  de- 
daration  was  ever  made.  If  the  existence  or  validity  of  the  debt  to  be  forborne 
be  doiied,  the  plea  should  be  special ;  see  ante,  221.  It  is  also  necessary  to 
plead  specially  that  the  plaintiff  did  not  forbear,  or  that  the  defendant  paid  the 
money,  &c. ;  and  see  Isaac  v.  Daniel,  15  Law  J.  149,  Q.  B.,  cited  ante,  285, 
note(o). 

1.  Plea,  denial  of  the  Debt  forborne,  (y) 
NfmaMiumpsit,  ante,  232.]     And  for  a  further  plea  in  this  behalf,  [or  "  to 
be  laid  first  count"]  the  defendant  saith  that  he  was  not  before  or  at  the 
■me  of  the  making  of  the  promise  in  the  declaration  [or  <*  first  comit"]  men- 

^oned,  indebted  to  the  plaintiff  in  the  said  sum  o££ therein  mentioned, 

'^  any  part  thereof,  as  in  the  said alleged  ;  and  of  this  the  defendant 

lUti  himself  upon  the  country,  &c. 

«•  Plea  that  Plaintiff  did  not  forbear,  {z)  ^c.  {Declaration,  Form  1, 

ante,  119.) 

CmimeHcement,  ante,  21.  24.]    And  for  a  further  plea  [in  this  behalf],  the 
lefendant  saith  that  the  plaintiff  did  not  cease  to  prosecute  the  said  action 

in  the  said mentioned,  or  stay  all  further  proceedings  therein,  in  manner 

ind  form  as  in  the  said alleged ;  and  of  this  the  defendant  puts  himself 

iipon  the  country,  &c. 

FOREIGN  ATTACHMENT  IN  LONDON. 


Plea  of  Foreign  Attachment  and  Law. 
Crosby  v.  Hetherington,  4  M.  &  G.  933. 


FRAUD. 

^  Fnmd  must,  by  the  express  terms  of  the  New  Rules,  be  specially  pleaded  in  as- 
smnpsit,  &c,  ante,  216 ;  and  a  legal  objection  to  the  transaction,  such  as  usury, 
&c.  wUl  not  support  a  a  plea  of  fraud,  there  must  be  some  deception  practisea ; 
Grten  ▼.  Gosden,  3  M.  &  G.  450.  The  meaning  of  the  rule  requiring  fraud  to 
be  specially  pleaded  is,  that  where  the  contract  stated  in  the  declaration  is  not 
the  real  one  by  reason  of  fraud,  the  real  one  must  be  pleaded,  and  the  defendant 
cannot  rely  on  the  variance  under  non  assumpsit ;  per  Lord  Denman,  Hankey  v. 
Cb66,  1  Q.  B.  493.  In  an  action  for  not  completing  the  purchase  of  a  house,  it 
was  held  that  it  could  not  be  shown  under  non  atsumpsit  that  the  sale  was  void 
on  account  of  the  employment  of  puffers  at  the  auction ;  Iceley  v.  Grew,  6 
C.  &  P.  671.    So  in  assumpsit  for  timber  bargained  and  sold,  defendant  cannot 

(f)  8se  note  (m),  ante,  p.  119.  This  plea  wit,  by  deliveriog  a  declaratioD,  &c.  (showing 
''■^ the  promise,  but  puts  the  plaiotin  on  how),  without  this,  that  he  stayed  proceed- 
f^  ^  Hbe  original  demand.    See  "  Qua-      iog8,&c.(aia6aM),coocludiDfi^tothecoQiitff ; 


,  fcst,  Fonn  5,  note  (r  )•  and  iemble,  on  such  a  plea  the  defendant  would 

<(40r  delBndant  might  plead  that  the      hate  to  be|;in,  otherwise  the  plaintiff. 
r^mM  vioDgfiilly  continaed  the  action,  to 
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prare  under  non  aanunpdt  that  pUinliff  &lwly  roiirepnamted  the  quilitj  i 
thetiinber;  WoodkouieT.  Swijl,  7  C.&?.  310. 
It  haibeenceDerallycoiuridered  that  the  paiticulorsof  thefnud  need  notbeMite 
bat  Qiat  tail  seneral  fbrm  is  correct,  "  becaiue  covlii  ii  tecnt,  wfaarerf  )if  b 
tendnieut BiiDtner man  cannot haTebmwledge;"  9  Coke,  Rep.  110;  F1(nrd.54l 
Bnt  hi  Ctmacgt  y.  Holmes,  2  C.  M.  &  R.  720,  Psi^Le,  B.  obaemd,  "  it  ii  m 
clear  that  the  authoritiet  hear  out  that  podiion  to  iti  ftiU  extent"  Sei  wdc  R< 
phatl  V.  Goodman,  S  A.  &  E.  56S  ;  and  see  Hill  v.  Mout^ae,  3  H.  It  8.  378 
Mat(my.DUchbottnK,2C.M.8tR.720;  D'JrandaT.  Hou(on,OC.ftP.Sll 
EdaanUv.  Broum,S  Y.  &J.423.  There  may  be  condderable  lUc  b  pleadk 
the  fraud  specially,  see  Took  v.  Tuck,  4  Bing.  227 ;  5.  C.  9  B.  k  C.  444 ;  m 
what  is  fraud,  see  Chit  jun.  Contr.  Index,  "  Fraud ;"  and  >ee  the  fbmu  aa 
nolei  to  the  Declarations  in  Cose,  tit.  "  Fraud."     "  If  an  ignorant  pettOD  T 


induced  to  execute  an  in*tniment  tuppoaing  it  to  operate  one  vay,  ■ 
operate!  in  another,  such  instrument  ia  [nvuid ;"  per  Coleridge,  J.,  Doe  A.  Lio^ 
1.  Bamett,  8  C.  &  P.  124.  Representation b  made  by  a  man  to  hidtice  moth 
h)  enter  into  an  aneeroent,  which  are  untme  to  hi*  knowledsa,  will  coutita 
Iraiid,  but  not  if  thay  were  believed  at  the  time  and  aftenraidt  turned  out  dl 
ferendy.  Per  TIndal,  C.  J.,  NaUy  r.  Lock,  8  C.  ft  P.  533 ;  and  lee  Stlmg 
Fogg,  5  M.  ft  W.  83.  Ai  to  what  anuninU  to  the  obtainfaig  ■  bill  bjr  fnm 
see  Lnoit  v.  Coigrave,  2  Taunt.  2 ;  Green  v.  Betnan,  3  Stark.  134 ;  Artitr 
Bamford,  3  Stark.  175.     See  pleas,  ante,  283. 

1.  Plea  that  the  Agreement  or  Prtmite  uHu  obUdnedb^  Fraud. 

1,  Non  assumpsit,  ante,  232.]  And  for  a  further  plea  in  this  behalf,  [t 
"  to  the  Kud  flrat  count"]  the  defendant  saith  that  the  plaintiflT  cuited  an 
procured  the  defendant  to  enter  into  the  said  agreement  and  to  promiM  a*  i 
the  said  declaration  [or  "  first  count"]  alleged,  and  the  defendant  wai  ii 
duGcd  to  enter  into  and  to  make  the  said  agreement  and  promise  throng 
and  by  means  of  the  fraud  and  covin  (a)  of  the  plaintiff  and  others  in  colli 
■ion  with  him  ;  and  this  the  defendant  is  ready  to  verify. 


2.  Replication  thereto.  (J) 
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GAMING. 

t«.  fiy  tibe  9  Ann.  o.  14»  a.  1,  ^  all  notes,  bills,  bonds,  judgments  (see  Loner.  Chap- 
mang  11  A.  ft  £.  966),  mortgages  or  oUier  securities  or  conveyances  whatsoever, 
givoiy  granted,  drawn  or  entered  into  or  executed  by  any  person  or  persons 
whataoeveTy  where  the  whole  or  any  part  of  the  consideration  of  such  convey- 
ances or  securities  shall  be  for  any  money  or  other  valuable  thing  whatsoever 
won  by  nming  or  playing  at  cards,  dice,  tables,  tennis,  bowls  or  other  game  or 
games  wnatsoever,  or  by  letting  on  the  sides  or  hands  of  such  as  do  game  at  any 
of  the  games  aforesaid,  or  for  the  reimbursing  or  repaying  any  money  knowingly 
Isnt  or  advanced  for  such  naming  or  betting  as  aforesaid,  or  lent  or  advanced  at 
the  tisM  and  place  of  sucn  play  to  any  person  or  persons  so  gaming  or  betting 
as  aibreaaidy  or  that  shall  during  such  play  so  play  or  bet,  shaU  be  utterly  void. 
But  now  by  5  ft  6  Will.  4,  c.  41,  instead  of  being  void,  they  are  to  be  deemed 
as  givan  for  an  illegal  comideraiion  only.  A  horserace  womd  be  a  game  within 
this  enactment;  Applegarth  v.  Colley,  10  M.  ft  W.  723.  These  provisions  are 
left  unrepealed  by  the  8  ft  9  Vict.  c.  109;  but  the  18th  section  of  that  act 
enacts  that  *'  all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  null  and  void,  and  no  suit  shall  be  brought  or 
inamtainM  in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
vafaiabla  thing  aDsffed  to  be  won  upon  any  wager,  or  which  shall  have  been  de- 
posited in  the  hanos  of  any  person  to  abide  the  event  on  which  anv  wager  shall 
nave  been  made :  provided  always,  that  this  enactment  shall  not  be  deemed  to 
m^  to  any  inbiCTfaktion  or  eonbibution,  or  agreement  to  subscribe  or  con- 
tnonte^  for  or  towards  any  plate,  prize,  or  sum  of  jnoney  to  be  awarded  to  the 
winner  or  winners  of  any  lawful  game,  sport,  pastime  or  exercise.'*  As  this  sta- 
tute (s.  16)  repeals  the  16  Car.  2,  c.  7,  and  the  whole  of  the  above  statute  of 
Anne  excrat  tne  part  before  quoted,  and  also  so  much  of  the  18  Geo.  2,  c.  34, 
as  relates  uiereto,  it  would  seem  that  money  lent  for  the  purnose  of  gaming  is 
now  recoverable,  unless  lent  when  the  gaming  is  unlawftil,  as  oy  a  licensed  pub- 
lican to  game  on  his  own  premises ;  Foot  v.  Baker,  5  M.  ft  G.  335,  where  see 
form  of  plea.  See  MKinnell  v.  Eofrtnsoii,  3  M.  ft  W.  435 ;  and  Chit.  Coll. 
8tat  419.  Gaming  debts  contracted  abroad  are  recoverable  here ;  Quarrier  v. 
CstoiH  1  FhUl.  147. 


Pba  to  Money  had,  ^c.  that  it  was  deposited  with  the  Defendant 
to  abide  the  result  of  an  illegal  Lottery  (a  Derby  Sweepstakes). 

AUport  V.  Nutt,  14  L.  J.  272,  C.  P. ;  and  see  Gattie  v.  Field,  Q.  B., 
^l,  1846. 

2i  Pleas  to  a  Bill  that  it  was  given  on  a  Gaming  consideration.  (2) 

Cmmsncementf  ante,  21,  ^3.]  —  Saith  that  before  the  acceptance  [or 
Uontment"]  of  the  said  bill,  and  before  the  commencement  of  this  suit, 
^  wit,  on  [4*<?«]«  "  the  plaintiff  and  the  defendant  respectively  did  game 
■ptbert  ^  ^^  ^y  ^^°  playing  at  a  certain  game  for  money,  to  wit 

Or{d)  [''  The  plaintiff  and  the  defendant  respectively  did  bet  on  the 
of  two  persons,  to  wit,  one  A.  B.  and  one  C.  D.,  who  were  then 


^)  Sss  the  forms  referred  to  under  the  each  of  these  allegations  would  be  allowed, 

■^rf"  Illegality y^fMsT.  as  forming  distinct  defences  under  the  sta- 
le) A  instske  in  the  nsjne  of  the  game  tute,  though  there  hate  been  in  rtality  but 

||*M  inhably  be  amended  at  the  trial ;  one  transaction ;  TempU  v.  KeUy,  1  M.  &  C. 

^v.  ItoitfM,  13  M.  &  W.  879.  904 ;  S.C.9  Dowl.  63. 
(0  It  frwdd  soem  that  separate  pleas  with 
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guning,  to  wit,  by  playing  together  for  moiwy  at  a  certain  guiM>  < 
wit,  [billiards."]  ] 

Or  ["  The  plaintiGTdid  lend  and  advance  to  the  defeodaiit  a  certain  an 

of  money,  to  wit,  £ ,  for  the  purpoae,  as  the  plaintiff*  then  wi 

knew,  of  gaming,  and  to  enable  the  defendant  then  to  game  tber 
with,  to  wit,  by  playing  for  money  at  a  certain  game,  to  wit  [b 
liards."]  ] 

Or  ["  The  plaintiff  did  lend  and  advance  to  the  defendant  acenaio  n: 

of  money,  to  wit,  £ ,  for  the  purpose,  as  the  plaintiff  then  w- 

knew,  of  the  defendant  betting,  and  to  enable  him  to  bet  on  the  sic 
of  two  other  persona,  to  wit,  one  A.  B.  and  one  C.  D.,  who  were  ifa 
gaming,  to  wit,  by  playing  together  for  money  at  a  certain  games 
wit  [billiarda."]  ] 

Or  ["  The  plaintiff  did  lend  and  advance  to  the  defendant  a  certain  si 

of  money,  to  wit,  £ ,  at  the  time  and  place,  to  wit,  on  the  d 

and  year  last  aforesaid,  to  wit,  at ,  when  and  where  two  persa 

to  wit,  one  A.  B.  and  one  C.  D.,  respectively  were  gaming,  to  wit,  I 
playing  together  for  money  at  a  certain  game,  to  wit  [billiards])  1 
the  said  defendant  then  and  there  betting  on  the  sides  of  the  nil 
A.  B.  and  C.  D.  respectively  while  they  were  so  gaming  as  aforcMit 
at  the  time  and  place  aforesaid,  as  the  plaintiff  then  well  knew,"] 

Or  ["  The  plaintiff,  to  nit,  at  a  tertain  place,  to  wit,  at ,  did  giM 

to  wit,  by  then  and  there  playing  for  money  with  a  certain  otbe 
person,  to  wit,  one  A.  B.,  at  a  certain  game,  to  wit  [biDiards^id 
the  plaintiff  did  lend  and  advance  to  the  defendant  a  certain  snmd 
money,  to  wit,  £^—',  at  the  same  time  and  place  when  and  iriM 
the  defendant  was  so  gaming  as  aforesaid,  as  the  plaintiff  then  >d 
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SStl 


GUARANTEES. 


i.  See  the  forms  of  declarations,  and  notes,  anttf  123;  and  see  post,  "Indemnity." 

Nod  anumpnt  would  deny  that  in  fact  the  contract  alleged  was  made,  and  also 

that  it  was  made  on  the  consideration  alleged  by  the  plaintiff;    Raikes  v.  Todd, 

8  Ad.  &  E.  854;  and  see  obs.  a»tft  218.     A  plea  to  an  action  on  a  guarantee 

for  the  fidelity  of  a  clerk,  that  the  plaintiff  took  the  clerk  into  his  service  before 

the  defendant  guaranteed  his  fidelity,  and  therefore  that  the  defendant's  promise 

was  nudum  pactum,  was  held  bad,  as  amounting  to  nun  atiuwp»it ;  LyuU  v. 

^W^  4  Q.  B.  528.    The  insutiiciency  of  the  contract  under  the  Statute  of 

Fmuds  might  also  be  objected  under  the  plea  of  non  auumptit ;  Eastwood  v. 

J^nuoH,  11  A.  &  £.  438;  ante,  *'  Frauds."    The  plaintiff*8  omission  to  supply 

goodi  under  the  contract,  or  the  performance  of  defendant's  promise,  must  hie 

l^eaded  specially ;  see  '*  Pleas,"  in/ra. 


1*  Pka  that  the  Plaintiff  did  not  supply  the  Goods  under  the 
Cfuarantee  according  to  its  Terms,  (ff) 

Cotmencementf  ante,  21,  24.]  —  Saith  that  the  said  plaintiff  did  not  sell 
lidefaVer  the  said  goods  and  chattels  or  any  part  thereof  to  the  said  E.  F. 
I  nieh  credit  as  aforesaid  in  manner  and  form  as  in  the  said  declaration 
'^  first  count"]  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
tttry,  &c, 

2.  Plea  that  the  Credit  was  unreasonable.  (A) 

*4mmencement,  ante,  21,  24.]  —  Saith  that  he  the  defendant,  by  his  said 
nise,  guaranteed  the  due  payment  of  the  price  of  the  goods  and  chattels 
esold  and  delivered  by  the  plaintiff  to  the  said  E.  F.  as  aforesaid,  upon 
terms  and  faith  that  the  plaintiff  should  and  would  sell  and  deliver  such 
is  and  chattels  to  the  said  E.  F.  upon  a  fair  and  reasonable  and  usual 
tit  and  time  for  payment  of  the  prices  thereof  by  the  said  E.  F. ;  and 
fefendaot  further  saith  that  the  plaintiff,  after  the  making  the  defendant's 

promise,  sold  and  delivered  the  said  goods  and  chattels  in  the  said 

tt  mentioned  to  the  said  E.  F.  upon  an  unfair  and  unreasonable  and 


^8is  BtMt  V.  Chg^ney,  1  Stark.  R.  192; 
Ik.  R.  426 ;  Holt  v.  HadUtf,  5  Bing.  64  ; 
.  jra.  Contr.  Index  in  voe.  Ibis  plea 
i  be  proper  when  the  credit  on  which 
{oods  were  sctoally  supplied  was  a  dtf- 
I  ciedit  from  thst  stipulated  for  in  the 
Mee;  fbe  defence  coald  not  be  given  in 
see  Qnder  eon  Mmmptit ;  Taylor  v.  Hil- 
7  C.  &  F.  30.  The  plaintiff  would  have 
pa,  bat  M€wUfle,  s  special  tiavene  might 
mid  so  as  to  give  the  defendant  that 
;  Me  mmta,  **  Forbearance/'  p.  317,  note 
Pe  an  action  for  not  iademnitying  against 
mdmknt  eoodoct  of  a  clerk  (ani«»  Form 
134)»  defendaot  might  plead  that  the 


plaintiff  did  not  engage  the  clerk,  &c.  con- 
cluding to  ihe  country;  see  Korton  v.  Powell, 
4  M.  &  G.  46.  note  (a).  Plea  to  s  declara- 
tion fur  not  indemnifying  for  goods  purchased 
by  a  principal,  that  the  latter  did  not  purchase 
the  goods;  Hiteheock  v.  UumJ'rey,  5  M.  & 
G.  561. 

{h)  This  should  be  pleaded  where  no  spe- 
cific credit  was  agreed  upon  or  chsrged  in  the 
declaration ;  see  bimpson  v.  ManUy,  2  C.  Ac 
J.  12;  Camhe  v.  Wool/,  8  Bing.  161.  per 
Tindal,  C.  J. ;  Chit,  jun  Contr.  Plea  thst  a 
bill  of  exchange  was  taken  of  the  principal, 
ante,  285|  Form  44. 
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uauiusl  credit  and  time  for  payment  of  the  prices  thereof  by  him  t' 

E.  F.,  to  wit,  upon  a  credit  of ■,  which  at  the  time  of  nicb  aale  m 

■aid  the  plaintiff  agreed  to  give  and  alloir  to  the  laid  E.  F.  wilbi 
defendant's  consent ;  and  this  the  defendant  ii  ready  to  verify,  &e.  (i~ 


3.  PUa  that  the  Principal  paid  the  Price,  (k) 
Commencemtnl,  ante,  21,  S4.]     —  Saith  that  the  said  E.F.  after  I 
sale  to  him,  [and  hefore  the  defendant  was  called  upon  to  pay  the  n 

or;£ ,]  and  hefore  the  commencement  of  this  suit,  to  wit,  on  [S^ 

to  the  plaintiET,  and  the  plaintiff  then  accepted  and  received  of  and  fi 

said  E.  F.,  the  said  sura  of  £ in  full  satisfaction  and  discharge 

plaintiff's  said  claim  and  cause  of  action  for  and  in  respect  of  the  sai< 
of  the  said  goods  and  chattels,  and  the  said  demand  In  the  saic 
count (/)  mentioned;  and  this  the  defendant  is  ready  to  verify,  &c. 


4.  Plea  that  the  Guarantee  was  ditckarged  by  a  new  Agreemet 
Defendant  for  a  different  mode  of  dealing,  (m) 
Commencemtnt,  ante,  SI,  34.]  And  for  a  further  plea  to  the  aa 
count,  the  defendant  saiih  that  after  the  making  of  the  promise  and 
taking  in  that  count  mentioned,  and  before  any  breach  thereof  and  bel 
commencement  of  this  suit,  to  nit,  on  [•^.],  it  was,  at  the  request 
plaintiff,  agreed  by  and  between  the  plaintiff  and  the  defendant,  t) 
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plaintiff  sbould  supply  to  the  said  H.  H.  £200  worth  of  goods  as  he  should 
want  them,  and  that  such  goods  should  be  paid  for  at  the  end  of  three 
montha  by  a  joint  bill  of  exchange  at  four  months,  to  be  drawn  by  the 
jdaitttiff  ob  and  accepted  by  the  defendant ^  which  agreement  of  the  defendant 
be  the  plaintiff,  before  any  breach  of  the  said  promise  and  undertaking  in  the 
first  count  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
[4rc.],  accepted  in  full  discharge  of  that  promise  and  undertaking,  and  the 
plaintiff  thereby  then  wholly  released  and  discharged  the  defendant  from 
the  further  performance  of  that  promise  and  undertaking ;  and  this  the 
defendant  is  ready  to  verify. 

5.  Plea  to  Form,  ante,  p.  126,  that  the  Principal  was  not 

indebted,  (n) 

And  lor  a  [further']  plea  to  the  [first"]  count,  the  defendant  says  that  the 
said  H.  B.  was  not  indebted  to  the  plaintiffs  in  the  said  sum  of  £1500,  or 
any  part  thereof,  in  respect  of  the  said  account  so  opened  and  the  said 
several  checks  so  honoured  as  aforesaid,  in  manner  and  form  as  above 
alleged ;  and  of  this  the  defendant  puts  himself  on  the  country,  &c. 


6.  Plea  of  Discharge  by  taking  a  Composition  from  the  Principal, 
and  Replication  that  it  was  taken  with  Defendants  Consent. 

Davidson  v.  McGregor,  8  M.  &  W.  755.  (p) 


7.  Sttldlar  Plea  of  Discharge  by  Time  given  to  the  Principal. 

Mayer  v.  Isaac,  6  M.  &  W.  605.  (p) 


8.  Plea  that  the  Guarantee  was  altered  by  being  converted  into  a 

Specialty  without  Defendant's  Consent. 

DaMson  v.  Cooper,  11  M.  &  W.  778 ;  S.  C.  in  error,  13  M.  &  W.  343; 
and  see  amU, ''  Alteration,"  225 ;  and  273,  Form  21. 


(■)  8m  fonm  &e.  Dandmn  v.  M'Grtgifr,  (o)  See  also  C^wptr  t.  Smith,  4  M.  &  W. 

%iLhW.  766»  Tkm  e0Kt  of  this  plet  would  519. 

bs  10  dsOT  thtt  tlMfS  fwr  wu  tay  such  debt  (p)  See  ante,  p.  286  ;  see  Bell  v.  Btinkt, 

4m  as  alUfed,  net  neraly  that  it  wu  due  tt  3  M.  &  G.  2&8;  UawiU  v.  Jonu,  1  C.  M.& 

tke  loiBiiiiHaniil  of  tlie  Mtt}  U,  R.  97. 

y2 
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HIRE  OF  GOODS, 


U,  Td  iaieh.  auumptit  for  the  hire  ol  goodi,  it  msT  be  ihoirn  nndn  th«  grotni 
blue  thni  ihe  goodi  were  never  liired,  or  llial  Ihey  were  not  fie  for  ihe  purpoM 
for  which  they  vere  Icl  to  hire ;  «ee  ante,  224,  or  ktif  other  cireunutitini 
tending  to  nhow  that  no  debt  ever  exUted. 


Plea  to  an  Action  agaiiist  the  Hirer  of  a  Horse  for  CareUuneis,  («eiB 
Form  2,  ante,  130),  denial  thereof.  (7) 
Commencement,  ante,  21,  S4.]    —  Saiih  iliat  he  did  use  the  said  horse    in 
a  careful,  moderate,  and  reasonable  manner,  under 
»nd  take  due  and  proper  care  thereof  whilst  he  the 
on  hire  as  aforesaid ;    and  of  this  the  defendant 
country,  &c. 


id  leiiiiig  10  hii 
Jant  had  the  tat 
himself  tipoD  Kbtt 


HUSBAND  AND  WIFE. 


Oil.  In  on  action  for  uecesurieg  supplied  to  the  defendant'*  wife,  it  nwy  be  thonc^^j 
under  non  euumpiil,  that  tbey  were  funiiihed  under  inch  circumitancet  u  ihn^*^ 
the  huibnnd  never  in  law  becaine  lialile  10  pay  the  debt ;  a*  that  the  neceMjrie^— J 
were  fiirnUbed  whilat  the  wife  waa  Hparateil  ft'om  him  under  a  deed  orieparateM^^ 
maiulenanoe,  lee  Chitjuii.  on  Conlraets,  Index,  invtir.;  Loddi.  Ltinn,  2  M.  S^^S 
W.265;  UnWeZ/p.  Uarffnonrf,  5  A.  &  E.  7^5;  ,4/Airti  ».  Caneoid.  TG.kP-^^ 
756 ;  or  after  ibe  had  eommilted  ■dnlemySyMKi  v.  Coodfettow,  3  Bing.  N.  C.  —J' 
532 ;  eee  ante,  "  Sale  of  Goods"  330.  When  a  husband  means  to  defend  in  '^ 
action  for  necessaries  supplied  to  hi^i  wife,  as  to  part,  he  should  plrad  nnn  *; 
aMumpsit  as  to  tliat  part,  and  pay  the  rest  into  Court ;  Kmrnelt  v.  Norton,  S  C,  "' 
&  P.  506;  HardUv.  Grunt,  id.  5\2.  As  tolhe  law,  tee  Chil.  jun.  on  Cooiraett;  < 
Xone  V.  Irongmonger,  13  M.  &  W.  368;   Edwardi  v.  Poicelt,  5  M.  &  G.  62i. 


Non  Assumpsit  (r)  to  a  Declaration  against  Husband  and  Wife  for     " 
her  Debt  dum  sola. 

The  defendants,  by their  attorney,  aay  that  the  said    * 

omise  as  in  the  declaration  alleged  ;  and  of  thii  ^ 
i  the  defendants  put  themselves  upon  the  country,  &c. 


C.  D. and   J 

a,"b.    V'"' 


(f)  Ai  lo  nan  atiumpiit  in  (hia  cue, 
aali,  "  Bailee."  "  Carrier.", 

(r)  As  to  the  cfTecl  of  noo  luumpsi 
ganenl,  sea  nn(»,  "  Sale  of  Uoods,"  3aO. 
iba  defoDca  ba  that  derendants  are  Dot  mai' 
riaij,  (he  plea  mutt  be  special  (0  thai  eRecl 
leeFonnQ, nnii, -J14.     Pleuor ■-    - 


suing  Dr°iu«]  Kp^rirelj,  ohk,  SIS.  314— 
in  PJeiol  huibanil'iditchit^aDderihelBHl— 
If       Tent  Act,  in  actioa  agiiDil  hiubind  iiidwife_r 

good ;   LocloBood  >.  SofUr,  S  B.  &  Ad.  S03- 

Of  wire's  discharge  dum  iota,  SMrr  r.Lm,9 

A.  &  E.  869. 
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ILLEGAL  CONSIDERATION. 


Iml  Tbk  matt  be  pleaded  specially,  antrt  2 1 6,  and  cannot  be  relied  upon  under  the 
Dlea  of  non  asisumpsit^  Mm  tin  v.  Smithy  4  Bing.  N.  C.  436,  even  though  the 
uct  of  the  illegality  appear  from  the  plaintifTs  own  evidence  in  the  conduct  of 
the  cause,  such  as  that  goods  sold  consisted  of  fireworks,  whose  sale  was  illegal 
by  9  &  10  W.  3,  c.  7;   Fenwick  v.  Luycock^  1  Q.  B.  414  ;  and  see  Daintree  v. 
HuUhinton,  10  M.  «&  W.  92.     See  the  various  pleas,  "  Gnming,"  "  Usury,"  &c. 
In  a  plea  of  illegality  the  plaintifTs  participation  in  the  illegality  must  be  clearly 
■bown;  Petlecut  v.  AngeU^  2  C.  M.  &  Ros.  311 ;  but  it  is  not  necessary,  after 
showing  the  illegality,  to  aver  that  there  was  no  other  consideration  for  the  con- 
tract; IJav'a  V.  Holding,  1  M.  &  W.  159;  nor  to  aver  that  it  was  contrary  to 
the  form  of  the  statute,  &c. ;  Peate  v.  Dicken,  1  C.  M.  &  R.  422.     The  allega- 
tion  of  illegality  in  a  plea  is  one  compounded  of  law  and  fact,  and  therefore 
trmversable,  consequently  to  a  plea  (had  for  generality)  to  a  bill  of  exchange,  that 
the  plaintiffs  were  a  banking  company,  consisting  of  more  than  six  persons,  and 
were  illegally  associated  together  under  3  &  4  W.  4,  c.  98,  a  replication  that 
tfaey  were  not  illegally  associated  together,  &c.  was  held  to  include  all  such  facts 
as  were  necessary  to  constitute  such  illegality ;  and  therefore  that  the  plea  was 
not  made  out  by  proof  that  the  company  consisted  of  more  than  six  partners, 
and  was  in  the  habit  of  drawing  short  bills  on  London,  without  proof  also  that 
they  so  carried  on  their  business  as  bankers,  within  the  prohibited  distance  of 
sixty-five  miles  from  the  metropolis;  Hansford  v.  Copeland,  6  A.  &  £.  482.    So 
in  Fiitden  v.  Parker,  11  M.  &  W.  675,  where  to  an  action  on  an  attorney's  bill, 
tlie  defendant  pleaded  that  the  bill  was  incurred  for  defending  a  tithe  suit,  which 
the  defendant  and  others  had  agreed  (contrary  to  the  law  of  maintenance)  to 
defend,  it  was  held  that  a  travente  of  the  illegality  of  the  agreement  put  in  issue 
the  facts  whether  the  different  persons  defending  the  suit  had  reasonable  ground 
lor  believing  that  they  had  a  common  interest  in  it;  for  that  if  they  had,  they 
could  not  be  guilty  of  maintenance. 

Injuria  might  be  replied  to  a  plea  of  illegality.  Effect  of  traversing  another 
nialerial  allefration  in  the  plea,  leaving  untouched  the  illegality,  an/e,  303. 
Vhen  the  violation  of  a  statute  is  a  defence,  see  the  judgment  in  Cope  v.  Row- 
iamds,  2  M.  &  W.  157;  SmUh  v.  Mawhead,  14  M.  8c  W.  452. 


Plea  to  a  Bill  of  Exchange,  that  it  was  given  in  pursuance  of  an 
Illegal  Agreement  between  a  Petitioning  Creditor  and  a  Bankrupt 
to  abandon  the  Prosecution  of  the  Fiat,  (r) 

Ccmmencementf  ante,  21.]  And  for  tL  further  plea  the  defendant  says  that 
fere  the  making  and  acceptance  of  the  said  bill  of  exchange,  and  before 
r.eomineDcement  of  this  suit,  to  wit,  on  [(^c],  the  defendant  then  being  a 
ider  within  the  true  intent  and  meaning  of  the  statutes  then  in  force  con- 
ning bankrupts,  was  indebted  to  the  plaintiff  in  the  sum  of  ^50  and 
■rarda,  for  a  true  and  just  debt  due  and  owing  to  him  the  plaintiff,  and  the 
inidant  was  then  also  indebted  to  divers  other  persons  in  divers  other 
p»  sams  of  money  ;  and  the  defendant  being  so  indebted,  and  being  such 
Icr  as  aforesaid,  and  the  said  debt  being  then  due  and  unsatisfied,  he  the 


\  This  fern  was  held  good  oo  special       Hainet,  6  C«  &  P.  666 ;  but  ttmble,  non  as- 
ri«r»    V^wU  V.   Holding,   1   51.  fie   W.       sumpsit  by  statute  would  suffice,  Hanhttf  v. 
sad    ass    soother    form,    Warntr  v.      Cobb,  1  Q.  B.  494. 
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defendant  then  became  and  nas  a  bankrupt,  wiihia  ilie  true  inteoi  and 
meaning  of  the  said  statutes  concerning  bankrupts;  and  therenpoo  after- 
wards,  and  before  the   commen cement  of  this  suit,  to  wll,  on  the  Snd  July, 
1835,  a  certain  fiat  bearing  date  the  day  and  year  last  aforeaaid,  grounded 
upon  the  said  statutes,  upon  the  petition  of  the  plaintifi*,  was  duly  ^wardcil 
and  issued  by  the  Right  Honourable  the  Lords  Commissioners  having  tbe 
custody  of  [be  Great  Seal  of  Great  Britain,  against  the  defendant,  the  plvn- 
tiff  having  before  then  made  such  aGBdavit  and  given  aucb  bond  as  by  bv 
in  that  case  was  and  is  required,  and  by  which  said  fiat  the  said  Lords  Com- 
misiioDers  suthoriKed  the  plaintifiT  to  prosecute  his  said  complaint  or  pelitim 
in  his  Majesty's  Court  of  Bankruptcy  in  that  behalf.     And  the  defendul 
■vers  that  the  said  fiat  being  in  full  force,  and  the  defendant  remaining  ind 
continuing  so  indebted  to  the  plaintiff  and  the  said  other  persons,  afterHirdi, 
and  before  the  defendant  had  been  adjudged  to  be  a  bankrupt,  within  tlie 
true  intent  and  meaning  of  the  said  statutes,  under  the  said  fiat,  and  befoK 
the  defendant  bad  obtained  any  ceriificaie  of  conformiiy  to  the  said  fiat,  ttid 
before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  in  the  Mid 
tirst  count  mentioned,  it  was  wrongfully,  and  against  the  form  of  the  Mid 
Biaiutes  and  laws  then  in  force  concerning  bankrupts,  agreed  by  and  bel»«i» 
the  plaintiff  and  the  defendant,  witboul  the  concurrence  or  consent  of  ihe 
■aid  other  creditors  of  the  defendant,  that  the  plaintilT  should  not  furtbeC" 
prosecute  or  put  in  force,  or  cause  to  be  prosecuted  or  put  in  force,  the  uiS-- 
fiat;  and  that  he  should  ahandon  the  same,  and  all  further  prosecution  o^ 
and  proceedings  under  the  same  ;  and  that,Mn  consideration  thereof,  the  de-^ 
fendant  should  accept  the  said  bill  of  exchange  in   the  said  first  count  men-  - 
tioned,  and  deliver  the  same  to  the  plainiifT.     And  the  defendant  says,  that  ' 
in  pursuance  of  the  said  agreement,  and  in   performance  and   fulfilmeat 
thereof,  the  defendant  did  afterwards,  and  before  the  commencement  of  this 
suit,  10  wit,  on  [SfC.'],  accept  the  said  hill  of  exchange,  and  deliver  the  same 
to  the  plaintiff,  and  the  plaintiff  then  received  the  same  from  the  defendant 
accordingly.     And  the  defendant  avers  that  the  consideration  in  this  plea 
mentioned,  and  so  agreed  on  as  aforesaid,  was  the  consideration  for  the  ac-  - 
ceptance  of  the  said  bill  by  the  defendant  as  aforesaid ;  and  this  the  defend-  - 
ant  is  ready  to  verify,  &c. 


OTHER  FOHUS. 

2.  Plea  to  a  Note,  that  it  was  given  for  Money  lent  to  game  i 
SUgg  V.  Phillips,  4  A.  &  E.  S53.     And  see  another  form,  Foot  T. 
5  M.  &  G.  335  ;  mie,  "  Gaming,"  319. 
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&  Plmtomt  Actum  hy  the  Transferee  pf  a  Banker^ $  Cheque^  that  it 
mat  givem  to  an  intermediate  Party  on  a  gambling  Consideration, 
rf which  Plaintiff  had  Notice. 

fkm  w.  Stanley,  9  C.  &  P.  375  ;  S.C.2Q.B.U  7.     See  Form,  319,  ante. 


4  Plea  to  an  Action  for  Money  had  and  received,  that  the  Money 
wa»  deposited  with  the  Defendant  as  a  Stakeholder  for  an  illegal 
Lottery  (a  Racing  Sweepstakes). 

AUport  V.  Nutt,  14  Law  J.  272,  C.  P.(r) 


Plea  to  an  Action  for  Money  lent,  that  it  was  lent  in  furtherance 
M   ejfan  illegal  Contract  to  abandon  a  Petition  against  the  Return  of 
0me  A.  B.  to  Parliament,  and  for  other  illegal  Considerations  con- 
meeted  therewith. 

Coppock  V.  Bower,  4  M.  &  W.  361. 


Plea  to  a  Declaration  for  not  opening  a  Theatre  according  to  Agree^ 
wamUf  that  the  Theatre  was  within  Twenty  Miles  of  Westminster  and 
London,  and  that  it  was  not  in  Westminster,  or  any  place  where  the 
Sovereign  resided,  and  therefore  was  illegal  under  10  Geo.  2,  c.  28. 

Levy  V.  Gates,  8  A.  &  E.  129. 


•• 


K  Plea  to  a  Declaration  in'  Covenant  for  Rent,  that  the  Premises  were 
let  to  Defendant  to  boil  Tar,  contrary  to  the  Building  Act. 
Cms  Cotmpany  ▼.  Turner,  5  B.  N.  C.  666.     See  the  new  Building  Act,  7 
8  Vict.  c.  84,  amended  by  9  &  10  Vict.  c.  5. 

^S.  Plea  to  an  Action  for  Use  and  Occupation,  that  the  Land  was 
demised  to  deposit  Night  Soil  on,  within  certain  Limits  prohibited 
hjf  a  Local  Jet. 

Flight  V.  Clarke,  11  M.  &  W.  155. 


d.  Plea  that  a  Promise  to  pay  Money  was  made  to  stifle  a  Prosecution 

for  an  Offence  of  a  public  Nature  and  Law. 
Kfir  ▼.  Leeman,  13  L.  J^  259,  Q.  B. ;  and  see  Ex  parte  Critchley,  15  Law 
J.  124,  Q.  B. ;  and  Ward  v.  Lloyd,  1  D.  &  L.  76^. 


<r)  nU  dtinet  wac  alio  held  good  by  the 
•f  QoMa's  Beoch  in  Gattie  v.  FUld, 
1  •  1848.    The  couit  alio  there  held,  on 
~  dnrarcer,  &at  the  plea  might  be  ex- 
to  tbc  aeeoBDt  stated,  averriog,  as  in 
ifarf  V.  TtmiituM,  4  A.  &  E.  462,  that  it  was 


stated  of  and  concerning  the  causes  of  action 
in  the  first  count  mentioned ;  and  see  Ham' 
mond  y.  DavtoH,  Exch.  April  29»  IB45  ;  see 
ante,  240,  obs.  The  lottery  acu,  10  &  11 
W.  3,  c.  17,  and  42  G.  3,  c.  119,  are  not  re- 
pealed by  8  Ac  9  Vict.  c.  109,  s.  18;  ibid. 
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10.  Plea  that  a  Note  mat  given  to  secure  Money  lent  to  satisfy  i 
Stock-jobbing  Wagers. 
Slegg  V.  Pkillipt,  4  A.  &  E.  852. 


11.  Plea  that  the  Sale  and  Removal  of  Goods  was  illegal,  because^ 

Permit  was  taken  out  under  the  Excise  Laws. 

Nicholson  v.  Hood,  9  M.  &  \V.  365. 


12.  Plea  to  an  Action  for  Work,  ^c.  by  a  London  Broker,  that  he 

was  not  licensed. 

Cope  V.  RoKlands,  2  M.  &  W.  U9. 


13.  Plea  of  an  illegal  Agreement  to  antedate  tJte  Indentures   of 
Surgeon's  Apprentice,  in  order  to  make  itfalsebj  appear  that  he  had 
served  Five  Years. 
pTole  V.   JVij^gina,  8  Bing.  N.  C.  230;   and  see  Reg.  V.  Barmston,   3  N. 

P.  167;  S.  C.  7  A.  Hi  E.  858. 

14.  Plea  of  Maintenance  to  an  Attorney's  Bill.  m 

Fiadon  v.  Parker,  11  M.  &  W.  G75,  cited  ante,  885  ;  Lmw,  Itc,  FUgkt  m, 

Leman,  i  Q.  B.  883  ;  Pechell  v.  JFation.  8M.Sc  W.  691  ;  Embracery,  Dm 

d.  JFiUlams  v.  Evans,  11  Law  J.  937,  C.  P. 
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the  plaintiff  frooa  any  loss  or  damage  for  or  by  reason  of  ["  his 
cceptance  of  the  said  bill  of  exchange  in  the  said  first  count  mentioned," 
nng  the  declaration  according  to  the  averments ,  see  ante,  134 ;  see  form, 
room  ▼.  Black,  2  M.  &  G.  567,]  according  to  his  the  defendant's  said- 
se,  without  this,  that  he  the  said  defendant  ever  was  damnified  by 
i  **  of  his  said  acceptance  of  the  said  bill  as  in  the  said  first  count 
1 ;"  (tt)  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


yea  to  an  Action  far  Indemnity,  Payment  of  a  certain  Sum  in 
satisfaction,  whilst  the  Damages  were  unliquidated. 

Field  V.  Robins,  8  A.  &  E.  90. 


INFANCY.  (*) 


1.  Infancy  of  Defendant,  (y) 
tmencement,  ante,  21,  24.]     And  the  defendant,  by 


his  attorney, 


the  defendant  he  still  an  infant,  state  '*  by  E.  F.,  admitted  by  the  said 
here  as  guardian  {z)  of  the  defendant  to  defend  for  him,  he  being  an 
within  the  age  of  twenty-one  years/']  says  that  he  the  defendant,  at 
oe  of  the  making  of  the  said  contracts  in  the  declaration  mentioned, 
ich  of  them,  was  an  infant  within  the  age  of  twenty-one  years,  to  wit, 
age  of  ■  years,  [exact  age  here  slated  not  material'\ ;  and  this  the 
lant  is  ready  to  verify,  (a)     [CounseVs  signature. 


%s  to  the  plea  of  nan  damniHcatut,  see 
1. 1 15. 1 16,  note  I ;  Step.  PI.  5tb  ed. ; 
r.  Amtd^U,  1  M.  &  W.  348. 
Bf  ibe  express  terms  of  the  New 
*  iDfaocy"  most  be  specially  pleaded. 
mimiift  infancy  affords  no  defence, 
•a  lofant'i  contract  is  not  binding 
»  Chit.  jnn.  Cootr.  Index,  '<  Infancy." 
bther  liable  for  necessaries  furnisbed 
infont  son,  Urm%ton  v.  "Neweifnent  4 
L909;  La»v.  Wilkint,  6  A.  &  £. 
iBd  1  C.  M.  &  It  710,  note;  Morti- 

Wright,  6  M.  &  W.  482  ;  CUmentt 
imms,  8  C.  &  P.  58. 
See  id, ;  Form,  5cc.  Bur/ihart  v.  Angev' 

C.  &  P.  691 ,  note.  Evidence,  if  the 
r  deny  the  infancy,  infra,  note  (6). 
iSt  defendant  it  liable  to  costs ;  Tidd, 

l«rTid4»  M  ed.  99;  Arch,  by  Chit 


Ind.  *'  Infancy  ;'*  1  Saund.  1 17  g,  note  1  ; 
Chit.  jun.  Cootr.  As  to  ihe  power  of  guardians, 
Gilbert  v.  Schwank,  14  L.  J.  317,  Exch. 
The  appearance  of  an  infant  by  attorney  is 
error,  of  which  the  defemlant  (but  not  the. 
plaintiflT )  may  avail  himself  by  writ  of  error; 
2  Saund.  117  f.  note  1,  212  a,  4,  5;  Bird  v. 
Pegg,  5  B.  &  A  I.  418.  And  the  Court  will 
set  asiJe  an  appearance  entered  for  the  de- 
fendant (an  infant)  by  the  plaintiff,  even 
after  judgment ;  Stephens  v.  Lowndes,  14  Law 
J.  229,  C.  P. 

(d)  If  non  assumpsit  be  pleaded  with  this 
plea,  there  must  be  a  rule,  but  there  need  not 
be  a  summons  and  order  to  plead  several 
matters,  ante,  25,  note  (p).  Non  assumpsit 
should  not  be  pleaded  without  good  cause  for 
denying  that  the  debt  was  in  fact  contracted. 
The  defendant  may  plead  infancy  to  pari,  and 
another  plea  to  the  rest  of  the  claim. 
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2.  Replication,  Denial  of  Defendant's  Infancy,  (b 
Comwuncefaent,  ante,  S3.]  —  Saitb  that  the  defendant,  at  the  t 
■making  of  the  aaid  several  contract*  in  the  said  declaration  meDi 
of  the  full  age  of  twenty-one  years,  and  not  within  the  age  of 
jTMra  u  iu  the  aaid  plea  alleged  ;  and  this  the  plaintiSf  prays  may  1 
of  by  the  country,  &c, 

3.  Replication,  that  the  Action  u  partly  for  Necessaries,  o 
prosequi  as  to  the  Remainder  of  the  Demand,  (c) 
Commencement,  ante,  S3.]  And  as  to  the  said  plea  so  far  as  i 
the  said  promises  as  to  the  said  meat,  drink,  [4«.  ai  in  declarati 
and  provided  by  the  plaintifT  for  the  defendant,  and  the  said  goo 
delivered  by  the  plainiifT  to  the  defendant  [and  the  said  money  ] 
plaiotiflf  for  the  defendant's  use  (d)  ]  at  his  request,  the  plaintifl 
the  said  meat,  drink  [i^c],  and  goods  were,  at  the  times  when 
respectively  foi|nd  and  provided  for  and  sold  and  delivered  to  lh< 
reapeccively,  (e)  necessaries  suitable  to  the  then  degree,  ettate,  ci. 
and  condition  of  the  defendant,  {f^  [and  that  the  said  money  so  j 

(h)  Forai,  &c.  2  Siund.   211.     The    de-  Ih«  der«iiclint  aught  )o  preie 

hodiDt  bii,  upon  tbi>  iuue,  lo  p>OTc  bis  mi.  aoecpu    Vsnlicl  for  the  pUio 

Darilv  It  Ihe  lime  ihe  debt  wu  coDiracled ;  fancy  may  b«  proved  t>y  cbIIid] 

in  Borihvick  «.  Carrntheri,  1  T.  R.  648.  rendaDl'i  limiiy,   &c.      The   n 

In  in  aclioD  igaiDtl  a  drrendant  as  ttceploi  birib  or  chiisleniDj  will  ddi,  (| 

or  ■  bill,  ir  the  luue  be  inraney,  he  muil  dii-  the  time  of  birlh,  be  eiidenee 

tinclly  ptoTC  oot  only  hit  real  age,  bnt  alao  tftlAoi  v.    Lav,   3  Sink.   R. 

(ir  nol  ibown  lo  bave  been  Under  age  when  CfupAum,  4  C.  Ai  P.  29  i  Buigl 

theactiui  f>iiCOmmeDced)lhedaroiiwbich  ilrin.  6  C.  &    P.   690.     But 
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deindiot's  use  was  so  paid  by  the  plaintiff  in  the  purchase  of  necessaries 
ft  and  suitable  to  the  then  degree,  estate,  circumstances  and  condition  of 
tke  defendant] ;  and  this  the  defendant  is  ready  to  verify. 

Aad  18  to  the  said  plea^  so  far  as  it  relates  to  the  residue  of  the  said  decla« 
nttoD,  die  plaintiff  saith  that  (g)  he  will  not  further  prosecute  his  action 
^iut  the  defendant  as  to  the  residue  of  the  said  declaration  or  any  part  of 
radi  residue,  therefore  as  to  the  same  let  the  defendant  be  acquitted  and  go 
thereof  without  day,  &c.     [Coiin«e/'#  signature. 


4.  Rejoinder,  that  the  Goods,  kc,  were  not  Necessaries,  {h) 

Cmmencementf  ante,  23.]  And  the  defendant^  as  to  the  said  replication  to 
die  Mid  plea,  so  far  as  it  relates  to  [<$•€.  as  before']^  saith  that  the  said  meat 
[4e*]fWere  not  nor  was  any  part  thereof  necessaries  suitable  to  the  then 
degree,  estate,  circumstances  and  condition  of  the  defendant,  [nor  was  the 
nid  money  so  paid  by  the  plaintiff,  or  any  part  thereof,  paid  by  him  in  the 
pnchase  of  necessaries  fit  and  suitable  to  the  then  degree,  estate  and  con- 
iSsaaa  of  the  defendant],  as  in  the  said  replication  alleged ;  and  of  this  the 
Madant  puts  himself  upon  the  country,  &c. 


fi.  7b  a  Plea  of  Infancy,  that  Defendant  confirmed  his  Promise  after 

he  became  of  Age.  (i) 

Commencement,  ante,  21.]  —  Saith  that  the  defendant,  before  the  com- 
■oeement  of  this  suit,  to  wit,  on  [<^c.],  attained  his  full  age  of  twenty- one 
Jtin,  and  that  the  defendant,  after  he  had  so  attained  his  age  of  twenty-one 


(f)  Or  sometimet  it  miy  be  better,  instead 

if  4li  nolle  prosequi,  to  put  the  infancy  in 

buta  to  tbe  remainder  of  .the  claim,  if  any 

tetitio  tbe  hct ;  or  plaintiflProay  pro  tanto 

■Vfj  t  Mw  proiDiae  after  twenty -one.    It 

MM  be  leoembered,  bowever,  that  after  a 

.^pm,  tbe  ptainliflPcaD  bring  a  fresh  action 

fc  ta  put ;  Amar  v.  Cuthbert,  8  M.  &  G. 

1;a.C.lD.  N.S.  160;  p0it, 

\h)  Oa  this  iiSM  it  will  be  sufficient  for 

.  '^fUtlifflo  piOTetbat  tbe  goods  were  pro* 

ffv  ibr  tbe  dsfendaot's  nuik  io  life.    If  he 

MisipplMd  with  money  aliunde,  it  will  be 

«r  bbs  to  prate  it,  Bwgkart  w.  Hall,  4  M. 

A  W.  781 ;  unless  tbe  goods  were  of  such  a 

Mr  that  tbcy  ire  not  primd  facit  neces- 

Mria^  when  the  onus  of  proof  will  lie  on  the 

flMff.  firoafctr  v.  Seotl,   11  M.  &  W.  67  ; 

wlwtse  Y.  Maekintie,  5  Q.  B.  606.    An 

isfcnt  widow  it  liable  on  her  contract  for  her 

ftMhaud's  foneial,  though  be  left  no  assets ; 

Ckamkyr.  Ca§per.  13  M.  &  W.  352. 

(h  ta  iir  geiBCial,  Chit.  jun.  Contr.  Index, 
"  Itimej/'    Tbt  new  promise  must  be  in 


writing  end  signed  by  the  infant  himself,  9 
G.  4,  c.  14,  n.  5.  Letter  dated  after  full  age 
sufficient ;  Hunt  ▼.  MaAsey^  5  B.  &  Ad.  902. 
If  the  defendant  traverse  the  new  promise,  the 
plaintiff  has  to  prove  it,  and  defendant  must 
prove  he  was  under  age  when  he  made  such 
tuhsequent  promise,  or  the  contrary  will  be 
inferred  ;  Borihviek  v.  Carrutherit  1  T.  R. 
648;  Hartteit  v.  Wharton,  11  A.  &  £.  934. 
When  the  declaration  contains  counts,  such 
as  the  account  stated,  &c.  which  are  not 
properly  for  necessaries,  and  the  defendant 
has  ratified  the  promise  since  he  came  of  age, 
it  was  left  unsettled  in  Williams  v.  Moor,  1 1 
M.  &  W.  258,  whether  the  ratification  should 
be  replied,  or  whether  the  plaintiff  should 
new  assign.  If  the  ratification  or  second 
promise  did  not  correspond  with  the  original 
promise,  it  would  be  safer  to  declare  specially, 
stating  the  facts.  See  ante,  **  Limitations," 
Form,  p.  157.  If  the  promise  were  eon* 
ditional,  the  declaration  should,  it  seems,  be 
framed  specially  thereon. 
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yean,  and  before  the  commencement  of  this  (uit,  (k)  to  wit,  od  [^c],  li 
certain  memorandum  in  writing,  then  made  and  signed  by  him,  ratified  : 
confirmed  the  said  contracts,  and  made  and  entered  into  the  said  contn 
in  the  said  declaration  mentioned ;  [l)  and  this  the  plaintiiT  is  ready  to  ver 


INSOLVENT  ACT. 

Obi.  As  to  contract!  with  insolvent  debtors,  aud  the  effect  of  the  IniolTent  Deb 
Act,  see  Chit.  jun.  Contr.,  Index,  in  vor.  The  following  plea  ii  founded  oi 
1  &  2  Vict.  c.  110,  t.  91,  which  enocta  that  "if  any  action  ihall  be  brai 
against  any  |>eriDn  entitled  to  the  beneRt  of  the  act  for  any  debt  or  sun 
money  wilh  respect  to  which  mich  penon  shall  have  become  so  entitled,  or  d 
any  new  conlract  or  lecurily  for  payment  thereof,  or  upon  any  judgment  for 
same,  such  person  may  plead  generally  that  lie  was  duly  dischaT|;ed  acewiE 
to  the  act  by  the  order  of  adjudication  made  in  tbst  behalf,  and  that  sod]  o>i 
remains  in  force,  without  pleading  any  other  matter  apecially."  This  defa 
muat  be  ipecislly  pleaded ;  Birchamv.  Crtiehton,  10  Bing.  II.  Non  asna 
sit  or  other  plea  may  be  olio  pleaded,  but  ibia  is  not  advisable  unlea  then 
strong  ground  for  denying  the  debt,  as  the  defendant  may  tliui  become  lisbb 
tlie  coats  of  proving  the  demand,  though  he  succeed  ou  the  above  plea  alt 
trial.  Tfaougli  there  be  two  pleas,  there  need  not  be  ■  summons  and  miei 
plesd  several  matters  merely  in  regard  to  the  above  plea ;  a  rule  will  be  dm 
up  as  of  course;  ante,  24,  note  (;i).  If  the  defendant  were  diacbarged  afttrs 
iasued,  he  should  plesd  his  discharge  in  bar  of  the  further  maintenance  cf  > 
suit,  &c. ;  see  Lockviouil  v.  Suiter,  5  B.  S:  .Adol.  503 ;  Form  4,  antt,  258. 
he  be  discharged  after  be  has  pUaded,  be  must  plead  puit  darrrin  coatimaii' 
see  Form  5,  ante,  260. 
The  diacharge,  if  denied,  may  be  proved  by  producing  copiet  of  the  petition,  kI 
dule  and  older  of  adjudication  under  the  aeal  of  the  Insolvent  Debtors'  Ccu 
purporting  to  be  aigned  by  the  provisional  assignee,  Horinfirld  v.  Dmry,  11 
k  E.  9S,  or  other  officer  in  whose  custody  the  origins!  documents  sbsll  be, 
his  deputy,  certifying  the  same  to  be  true  copies.  Doe  v.  Edvariit,  9  A.  ft 
554;  1  &  2  Vict.  c.  110,  s.  105;  S  Sc  9  Vict,  c.  119;  Jackion  v.  rAuwpB* 
Q.  B.  889.  Parol  evidence  of  the  discharge  ia  not  admissible;  Scott  v.  Cic 
3  Cnmp.  2;i'i 
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name  of  the  drawer,  the  discharge  will  extend  to  the  bill;  Boydellv,  Champneys, 
2  M.  &  W.  432.     A  discharge  of  insolvent's  wife  before  marriage  is  a  defence 
to  an  action  against  the  husband  and  wife;  Storr  v.  Lee,  9  A.  &  £.  868. 
Where  the  damages  for  a  malicious  injury  have  been  actually  recovered,  or  where 
a  debt  has  been  fraudulently,  &c.  contracted,  the  court  may  postpone  the  dis- 
charge for  two  years ;  s.  78;  and  see  s.  84. 
It  is  no  defence  to  an  action  for  not  indemnifying,  that  the  plaintiff*  was  an  insol- 
vent and  might  have  prevented  any  damage  accruing  to  him  by  scheduling  the 
debt;  Adlardv.  KimberUy,  12  M.  &  W.  410. 
As  to  pleas  of  discharge  under  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  tee  ante, 
257,    Irish  Insolvent  Act;  Ewart  v.  Jonet,  15   L.  J.  18,  Exch.      Set-off*  in 
actions  by  and  against  assignees  and  insolvents,  post,  "  Set-oft'."     Replication, 
that  ^aintiff  was  discharged  under  the  insolvent  act  from  a  debt  pleaded  as  a 
iet-<^;  ibid, 

1.  Plea  of  Defendants  Discharge  under  the  Insolvent  Act. 

Cmmencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  saith 

tht heretofore,  and  before  the  commencement  of  this  suit,  (m)  to  wit,  on  [4*c. 
^  of  order],  by  a  certain  order  and  adjudication  then  made  by  the  Court 

fcr  the  Relief  of  Insolvent  Debtors  in  England,  held  at ,  he  was  duly 

'iKharged  according  to  a  certain  act  of  parliament  passed  in  a  session  of 
pirii«Dent(ii)  held  in  the  first  and  second  years  of  the  reign  of  her  Majesty, 
Queen  Victoria,  intituled  "  An  Act  for  abolishing  arrest  on  mesne  process 
B  ci?il  actions,  except  in  certain  cases ;  for  extending  the  remedies  of  cre- 
^iton  against  the  property  of  debtors  ;  and  for  amending  the  laws  for  the 
ftlicfof  insolvent  debtors  in  England,"  (o)  of  and  from  •  the  said  several 
ciaiet  of  action  (p)  in  the  declaration  mentioned,  and  each  of  them,  which 
•id  order  remains  in  force ;  and  this  the  defendant  is  ready  to  verify,  &c. 
[CouueCs  signature. 


2.  Replication,  Denial  of  the  Discharge,  (q) 

The  plaintiff  saith  that  the  defendant  was  not  by  the  said  order  in  the  said 
pka  mentioned  discharged  according  to  the  said  statute  of  or  from  the  said 


(■)  This  is  a  necessary  averment ;  Tucker 
»•  Wthutr,  10  M.&  W.  371  ;  Hujttey  v. 
w,2  D.  &  L.  940 :  Yorstm  v.  Feather,  15 
LJ.aD.Esch. 

(a)  This  is  the  correet  way  of  citing  the 
••«•;  Oibbs  V.  Pike,  8  M.  &  W.  227.   Ihe 


•f  iu  title  shoald  be  suted ;  Beck  v. 
W^.U  M.&  W.845. 
(•)  See  the  former  act,  7  G.  4,  c  57. 
(?)  The  addition  here  of  the  words,  '*  if 
W*  *<aM  make  the  plea  demurrable ;  ante, 
<l  Fom  7.  and  id.  note  (« ). 

(i)  The  statute  1  &  2  Vict.  c.  1 10.  s.  91 , 
W^nin  that  to  the  general  plea,  (supra, 
^Jt  the  plaintiff  "  may  reply  genm-ally  and 
^My  the  natter  pleaded,  or  repW  any  other 
■MKr  or  thiDg,  showing  the  de&ndant  was 
WffMillad  lo  the  benefit  of  the  act,  or  was 
trt  daly  fiaebarndf  as  if  the  defendant  had 
pinded  km  ^Jmrgt  spKrially/'    It  aeems 


that  a  repHcation  (to  the  general  plea)  that 
"  defendant  uas  not  duly  discharged/'  only 
pnts  in  issue  the  discharge,  and  does  not  ena- 
ble the  plaintiflF  to  object  any  irregularity 
rendering  the  discbarge  inoperative,  as  the 
want  of  a  petition,  &c. ;  and  that  upon  such 
issue  the  defendant  need  not  prove  the  peti- 
tion; Andrew  v.  Pledger,  Mo.  &  M.  508;  4 
C.  &  P.  274,  5.  C.  If  the  action  is  for  a 
debt  contracted  offer  ihe  discharge,  and  there 
\%ere  a  similar  debt  contracted  before,  to 
which  the  plea  applies,  the  plaintiff  should,  it 
seems,  new  asiign  that  be  is  suing  for  a  dif- 
ferent demand.  Where  one  of  several  de- 
fendants pleads  his  discharge,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  other  defendants;  see 
ante,  256,  obs.  To  a  plea  in  abatement 
of  the  nonjoinder  of  a  co>contractor,  the 
plaintiff  may  reply  his  discharge  uader  the 
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cauiea  of  actian  in  the  declaration  mentioned,  or  from  any  or  either  oi 
or  any  part  thereof,  in  manner  and  form  as  in  the  said  plea  is  allego 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


d.  Plea  to  an  Action  on  a  BUI  that  the  Coniideratton  wu  c 
from  which  the  Defendant  had  been  dUcharged  by  the  /m 

Commeneement,ante,Zl,Si.1  —  Saith  that  heretofore,  and  befi 
■aid  bill  of  exchange  was  accepted  [or  "  indorsed,"^  by  the  defenda 
before  the  commencement  of  this  suit,  to  wit,  on  [i^^-]'  ^^  ^^'  defend 
m  certain  order  [4'C-  ai  in  last  plea  to  the  atterhk,}  of  and  from  [a 
others]  a  certain  debt  then  due  from  the  defendant  to  the  plaintiff,  [ 
one  E.  F."]  which  said  order  still  remains  in  full  force  ;  and  the  de 
further  saith  that  al^ernards,  and  before  the  commencement  of  this 
wit,  on  [4v.].  he  accepted  [or  "  indorsed  "]  the  said  bill  as  a  new  t 
for  the  payment  of  the  said  debt  from  which  he  bad  been  so  diicbai 
aforesaid,  and  that  there  never  was  any  value  (i)  or  consideration 
•aid  acceptance  [or  "  indorsement "]  of  (he  said  bill,  save  as  aforesi 
there  be  an  intermediate  parly  on  the  bill,  btltveen  the  plaintiff  and  the 
ant,  then  add  one  of  the  acermentt  at  the  end  of  Form  87,  ante,  i'l 
coHclmde]  ;  and  this  the  deftndant  is  ready  to  verify,  &c. 

4.  PUa  to  a  Bill  that  it  was  accepted  to  induce  the  Drau 
to  oppose  the  Defendant's  Discharge  under  the  Insolvent  A 
Warner  v.  Hainee,^  6  C.  &  P.  667,  note ;  Murray  v.  Reevu,  8  I 
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i  iK>t  an  hitennediate  party  to  the  bill,  then  add  one  of  the  averments  at 
be  end  of  Form  «7,  ante,  276. 


5-  Pjfa,  the  Plaintiff's  Discharge  under  the  Insolvent  Act,  1*2 

Fic^c.  110.(0 

^^^muncement,  ante,  21,  24.]     —  Saith  that  after  the  said  supposed 

^^  of  action  in  the  said  declaration  mentioned  accrued,  and  before  the 

WOMDencement  of  this  suit,  to  wit,  on  [4-c.  see  the  form  under  1^2  Vict. 

^  110,  mbaiim,  in  Ford  v.  Dabbs,  2  Dowl.  N.  S.  877.     The  sections  of  the 

^(Mwktch  the  plea  is  founded,  are  35,  87,  and  45 ;  see  a  shorter  form  in 

fucker ».  Webster,  10  M.  &  W.  373;  S.  C.  1  D.  N.  S.  960;  and  another 

MminS  Chit.  PI.  7th  ed.  72.     A  form  under  7  G.  4,  c.  57  will  be  found  in 

^fott  edkion  of  this  work,  and  in  Caunt  r.  Ward,  7  Bing.  611;  S.  C.  5  M. 

*P.618.     If  the  discharge  was  under  the  5  ^  6  Vict,  c.  116,  and  7  Sr  8 

^.  c,  96  (see  ante,  257,  note  (m)),  the  proceedings  must  be  set  out  at  length, 

^ktke  form  for  the  replication  of  such  discharge  to  a  plea  of  set-off,  given 

pod,  tit.  "  Set-off." 

These  forms  should  contain  an  averment  that  the  causes  of  action  accrued 
M)re  the  vesting  order,  or  that  the  assignees  have  interposed,  ante,  260, 
'HKe  [t).  The  estate,  &c.  of  an  insolvent  vests  in  the  assignees  froin  the 
^te  of  the  vesting  order;  York  v.  Bunn,  10  M.  &  W.  78 ;  2  Dowl.  N..S. 
*^  S.  C. ;  Ford  v.  Dabbs,  2  Dowl.  N.  S.  877;  S.'C.  5  M.  &  G.  309.  See 
t  replication  that  the  causes  of  action  were  equitably  assigned  to  A.  B.,  and 
dm  the  plaintiff  sues  only  as  his  trustee,  D'Arnay  v.  Chesneau,  13  M.  & 
W.  797. 


6-  Pka  that   the  Defendant  was  discharged  under  the  Insolvent 
Act,  and  that  his  Debt  was  not  scheduled(ti)  at  Plaintiff's  instance, 

Stracy  v.  Blake,  1  M.  &  W.  168. 


^)  Thii  nnsl  be  pleaded  specially.    It  is 

^t|Dod  pka  in  b«r  of  the  further  main- 

of  Ibe  actioD,  that  plaintiff  has  taken 

It  of  the  insolTeDt  act  after  the  causes 

^_ accrued;  Ford  v.  Dabht,  5  M.  &  G. 

^;  air,  260.  Dote  (f).  A  replication  to 
^(k  a  plea  that  the  action  is  continaed  for 
^  hnefit  of  the  assignees,  was  held  bad ; 
JWf.  5Bll0fi.  10  A.  &  £.  623;  and  see 
iTinMaM  V.  C&<ftiaiift.  13  M.  6c  W.  796. 
'W  lo  aa  action  broogbt  bjp  assienees,  that 
^■Mlieut  asiigiied  the  debt  before  action, 
fift^SSl ;  aod  see  ante,  249,  Form  6.  A 
lo  tka  insolvent  will  pass  to  the  as- 
aldwogb  it  has  been  assigned  to  a 
I  Mfty^ before  the  insolvent's  vesting 
;  if  Mtiea  of  ancb  assignment  was  not 
pvM  lo  llio  debtor  before  such  vesting  order. 


A  plea  in  assumpsit  alleged  that  the  debt 
sued  upon  had  vested  in  the  provisional  as- 
signee, the  plaintiif  having  become  insolvent, 
and  having  executed  an  assignment  under  the 
act;  the  replication  alleged  an  assignment 
to  a  third  party  before  the  imprisonment,  for 
good  consideration ;  Tibbetts  v.  George,  5  A. 
&  E.  113:  held,  on  general  demurrer,  that 
the  replication  was  bad  for  not  alleging  that 
the  debtor  had  notice  of  such  assignment; 
Buck  V.  Lee,  I  Ad.  &  K.  804 ;  see  Form  9, 
ante,  264 ;  and  ibid,  note  (c ).  This  is  not  an 
issuable  plea,  where  the  defendant  is  under 
terms  to  plead  issuably;  Wettenhaltv,  Gra- 
ham,  4  Bing.  N.  C.  714;  6  Dowl.  746, 
6'.  C. ;  ante,  260,  note  (<). 

(n)  Consequences  of  debt  not  being  sche- 
duled, ante,  obs.  p.  332 ;  and  p.  258,  n.  {p). 
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I.  HAHIKE  POLICIES. 

Obi.  See  the  Declaralioni,  ante,  141.  Non  asmmpiit  would  put  in  imle  tk 
wlirther  ibe  drfendanC  undervrole  or  granted  the  policy  de*cribed  in 
ration,  and  alio  whether  the  policy  was  effected  on  plaintiff's  bthal 
payment  of  the  premiuma  by  him,  SuHierleitd  v.  Pratt,  11  M.  & 
Redmond  V.  SinUk.7  M,&G.457;  5.  C.  2  Dowl.  k  L.  280;  the  i 
of  which  the  plain^ff  would  have  to  proie,  and  would  by  to  doing  •• 
caae  upon  that  plea.  Evidence,  2  Harr.  Dig.  3355,  3d  ed.;  Stark.  £t. 
rant-t ;  Palmer  v.  Mar^alL,  1  M.  &  Se.  161  ;  8  Bing.  79.  By  the  I 
matters  in  confeuion  and  aroidaiice  are  to  be  pleaded  ipecially  in  ■ 
"  e.  g.  umeotnorlhmea,  miirepreienlatian,  ronrealaieiit,  deviation,  &<;." 
compliance  with  a  warranty  should  be  pleaded  apecially.  The  foUowinf 
will  sullice  to  show  the  mode  in  which  pleai  in  denial  to  well  ftctiona 
framed;  the  defendant  might  plead  in  addition  to  these  deniala,  Ira*er> 
good]  were  loaded  on  board,  thst  they  were  placed  on  board  ibe  ship  to 
oD  the  voyage,  or  that  the  ihip  was  lost ;  Reid  v.  Hera,  2  DawL  N.  S.  t 
other  traverKB,  Deiiavx  v.  Janun,  5  Bing.  N.  C.  519.  Plea  to  tbi 
count,  infra,  note  (u).  There  should  of  course  be  a  plea  to  the  comn 
if  any.  If  the  defendant  be  entitled  to  recover  back  the  preminm,  it 
paid  into  Court  upon  a  plea  of  payment  of  money  into  Court  on  thi 
plea.  See  Park,  Ins.;  and  Marshall ;  Hughes,  Ins.  439;  Ducko 
liami,  2  C.  &  M.  348. 


1.  Denial  of  Plaintiff't  interest  in  the  Goods  when  lost. 
Commencenunl,  ante,  24.]  —  Says  that  the  plaintiff  (y)  waa  not, 
at  the  time  of  the  said  supposed  damage  or  loss  in  the  said  declarat 
tioned,  interested  in  the  said  [coilon]  in  the  said  policy  of  inaur 
memorandum  mentioned,  and  so  shipped  on  board  the  said  ship  as  i 
or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  hath  aboi 
said  first  count  in  that  behalf  alleged  ;  and  of  this  the  defendant  | 
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3.  That  the  Damage  was  an  average  Loss  within  the  usual  Exception 

in  the  Policy,  (z) 

Commencement,  ante,  24.]  —  Says  that  the  said  supposed  damage  or  loss 
in  the  said  [first]  count  mentioned  to  have  been  sustained  by  the  said  [cotton] 
wmt  a  certain  average  loss  under  three  pounds  per  cent,  within  the  true  intent 
and  meaning  of  the  said  policy,  the  same  not  being  a  general  average,  and 
that  the  said  ship  during  the  said  voyage  was  not  stranded  ;  and  this  the 
said  defendant  is  ready  to  verify,  &c. 

4.  Plea  to  a  Declaration  on  an  Insurance  on  a  Ship,  Denial  that  it 

was  lost  by  the  Perils  of  the  Sea,  ^c.  {a) 

Commencement^  ante,  24.]     And  the  defendant,  by his  attorney,  as 

to  the  said  first  count  of  the  said  declaration,  except  as  to  the  said  causes  of 
acdon  so  far  as  they  relate  to  the  sum  of  money  in  the  said  first  count  men- 
tioned as  was  the  supposed  rateable  part  or  proportion  of  the  expense  which 
the  said  company  ought  to  have  paid  and  contributed  as  in  the  said  first 
count  mentioned,  says  that  the  said  ship  or  vessel  was  not,  whilst  she  was 
proceeding  on  her  said  voyage  in  the  said  policy  of  insurance  mentioned,  and 
before  her  arrival  [at  London]  in  the  said  policy  of  insurance  mentioned,  by 
the  perils  or  dangers  of  the  seas,  (6)  or  by  stormy  or  tempestuous  weather, 
or  the  yiolence  of  the  winds  or  waves,  bulged,  broken,  damaged,  spoiled  or 
destroyed,  nor  did  the  said  goods  and  merchandizes  on  board  of  the  said 
ship  or  Tessei  in  that  count  mentioned,  or  any  part  thereof,  become  nor  were 
they  lost  tn  manner  and  form  as  in  the  said  first  count  alleged ;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c. 


5.  That  the  Plaintiff  did  not  incur  the  Expenses  alleged,  (c) 

Commencement,  ante,  24.]  And  as  to  the  residue  of  the  said  first  count 
the  defendant  saith  that  the  plaintiffdid  not,  in  suing,  labouring  or  travelling 
for,  in  or  about  the  recovery  of  the  said  goods,  or  in  preventing  or  recovering 
the  loss  of  the  said  freight,  expend  the  said  sum  of  money  in  the  said  first 
count  in  that  behalf  mentioned,  or  any  part  thereof,  in  manner  and  form  as 
in  the  said  first  count  alleged ;  and  of  this  the  defendant  also  puts  himself 
upon  the  country,  &c. 

(s>  Sm  Sl«ircrl  v.  SittU,  4  M.  &  G.  669  ;  a  loss  by  peiils  of  the  sea,  so  as  to  render  the 

avtfift  loaa  od  freight,  Benton  v.  Chapman,  6  iosorers  liable  as  for  a  total  loss ;  Redman  v. 

U.kG.  792.  Wilion,  14  M.  &  W.  476. 

{«)  Bee  another  form,  Redman  v.  WiUon,  (c)  This  plea  applies  where  the  policy  cod- 

14  M*£b  W.  476.  taios  a  stipulattoo  for  the  payroeni  of  these 

^k)  NegUgeoGS  io  loading,  which  produces  eipenses,  aad  the  plaintiff  declar««  for  them ; 


I.  renderiDg  it  necessary  to  run      see  Stewart  v*  Sieeie,  4  M.  &  G.  669. 
iIm  fctsel  on  shore  to  prevent  her  sinking,  is 
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6.  That  the  Ship  was  not  temoorthy.  (</) 
CommeTieement,  ante,  24.]  Saith  that  at  the  time  of  the  commenceii 
the  said  risk  (e)  the  said  ship  or  vessel  naa  unseaworthy;  sod  this  t 
fendant  is  ready  to  verify,  &C. 

7.  Plea  that  the  Ship  improperly  deviated.(f) 
CommeneemenI,  ante,  24.]  —  Saith  that  aflei  the  said  ship  or  ves 
proceeded  and  sailed  for  divers,  to  wit,  [1 0]  days,  and  for  divers,  to  wit 
tniles  OQ  her  said  voyage,  aod  before  the  happening  of  the  said  allege 
to  wit,  on  [4^.],  the  said  ship  or  vessel  was  improperly  navigated  anc 
out  of,  and  did  then  abandon,  depart  and  deviate  from,  the  course  of  t 
voyage  ;  and  this  llie  defendant  is  ready  to  verify,  flic. 


8.  Plea  that  the  Insurance  was  made  subject  to  conditions  th< 
Skip  was  to  be  surveyed,  and  if  Repairs  found  necessary  we. 
doTie,  that  the  Insurance  was  to  cease. 
SlemxTt  V.  IVilam,  12  M.  &  W.  11.     Sec,  as  to  this  plea,  the  obser 

on  Smart  v.  Hyde,  ante,  S2S. 


9.  Plea  that  material  Facts  teere  concealed  at  the  Time  ofefft 

the  Insurance. 
Elkln  V.  Jansm,  13  M.  &  W.  G55  ;  and  see  Mackintosh  v.  Marsh 
M.  &  W.  lie,  and  the  notes  to  Forms  29  and  26,  jtoit ;  law,  &c.  3 


/rM,rftVfcrr«cf(»y   umCf    i^X* J 


i^ayo    Liiab    tiic    aaiu    aiiii 


xjk    vcaa<Ji  v^as    iiui 


ted,  or  taken  out  of,  nor  did  it  abandon,  depart  or  deviate  from  the 
of  the  said  voyage  in  manner  and  form  as  the  defendant  hath  above 

■aid plea  in  that  behalf  alleged ;  and  this  the  plaintiff  prays  may 

aired  of  by  the  country,  &c. 


*lea  of  a  Custom  between  the  Insurance  Broker  and  the  Under^ 
ters  to  settle  the  Loss  by  way  of  Discharge  by  the  Defendant 
liting  the  Broker  with  the  Amount. 

Stewart  v.  Aberdein,  4  M.  &  W.  226. 


U.    FIRE    POLICIES. 

13.  Denial  that  the  Goods  were  burnt. 

tmencement,  ante^  21,  24.]  —  Saith  that  the  said  household  goods, 
ISt  [4^«]>  ^  ^^  ^^  declaration  mentioned,  were  not,  nor  was  any  or 
of  them  or  any  part  thereof,  burnt,  consumed  or  destroyed  by  fire  in 
r  and  form  as  the  plaintiff  bath  above  alleged;  and  of  this  the  defend- 
la  himself  upon  the  country,  &c. 


1.  Tkat  the  Plaintiff  would  not  produce  Proofs  of  his  Loss 

according  to  the  Policy,  (g) 

msemcementf  ante^  24.]  —  Saith  that  the  plaintiff  did  not  nor  would, 
g|b  he  was  afterwards,  and  before  th^commencement  of  this  suit,  to 
>  [4^«3»  rouooably  required  by  the  said  company  so  to  do,  in  or  by 
loka  of  accoontt  or  other  proper  vouchers,  make  proof  of  his  the 


Sid  PLEAS  m  ASSUMPSIT :-INSURANCE. 

15.  Thatthe  Plaintiff  did  not  give  Notice  of  the  Laa. 

And  for  a  funlier  pEea  in  ihis  behalT,  the  defendant  saith  that  ihe  pUiatUT 

did  not  fortfanith  give  notice  of  the  said  loss  to  the  uid  company  «t  their 

said  office  [in  Lombard  Street],  in  manner  and  form  as  alleged ;  aad  of  tbB 

the  defendant  puis  himself  upon  ibe  country,  &c. 


16.   That  the  Plaintiff  did  not  give  in  an  Account  of  his  Loss  to 
the  Office. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  ihat  the  [tlniniiff 
did  not,  as  soon  as  possible  after  the  said  loss,  deliver  in  as  parlicular  an  ao- 
counC  of  his  said  loss  or  damage  as  the  nature  of  the  case  did  admit,  id 
manner  and  form  as  sitegcd  ;  and  of  this  the  defendant  puts  hjtnsdf  upon 
the  country,  &c, 

17.  That  there  tvas  Fraud  in  Plaintiff's  Account  of  the  Loss,  (h) 
Commenccmcnl,  ante,  2 1.]  —  Says  that  after  the  said  firr,  to  wit,  (Ml 
[(^c.j,  and  on  divers  days  and  times  between  that  day  and  the  omuicnce- 
ment  of  this  suit,  the  plainiilf  was  guiliy  of  fraud  in  the  premises,  and  that 
there  did  therein  appear  fraud  in  this,  to  wit,  that  the  plaintiff,  after  the  laid 
fire,  to  wit,  on  [4'C-]<  and  on  divers  days  and  times  between  that  day  and 
the  com  men  cement  of  this  suit,  with  intent  to  deceive,  cheat  and  defraud 
the  said  company,  and  to  cause  and  procure  them  lo  pay  him  a  much  larger 
sum  than  the  toss  sustained  on  occasion  of  the  said  fire,  made  and  delivered 
ill  lo  the  said  company  a  false  and  fraudulent  account  of  the  alleged  loss  and 
damage  as  and  for  such  account  as  in  the  said  conditions  mentioned ;  in 
which  said  account  he  the  plaintiff  represented  and  stated  that  his  loss  and 
damage  by  the  said  lire  were  loss  and  damage  to  a  certain  targe  amount,  to 

wit,  to  the  amount  of  £ ,  and  that  insured  goods  and  property  of  the 

plaintiff  to  that  amount  had  been  burnt,  consumed,  lost  and  destroyed  by 
the  said  tire ;  and  the  plaintiff  then  claimed  and  endeavoured  to  obtain  from 
the  said  conipany  payment  of  such  false  and  fraudulent  claim,  whereas  in 
truth  and  in  fact  the  said  loss  and  damage  were  of  much  less  amount,  to  wit, 
to  the  amount  of  £ only,  and  insured  goods  and  properly  of  the  plain- 
tiff to  that  amount,  viz.,  the  said  amount  of  £ ,  had  not  been  burnt, 

consumed,  lost  and  destroyed  by  the  said  (ire,  but  to  a  much  Ic 

only,  to  wit,  the  amount  of  £ only,  as  the  plaintiff  during  all  that 

well  knew;  and  this  the  defendant  is  ready  to  verify,  &c. 


I 


I 
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18.  Thai  the  Plaintiff  made  a  fake  Affidavit  of  his  Loss. 

Commencement^  ante,  24.]  —  Saith  that  the  plaintifT,  in  order  to  support 
his  claim  for  the  said  loss  and  damage  in  the  said  declaration  mentioned,  to 
wit,  on  [4*0],  went  and  appeared  before  S.  T.,  Esquire,  then  being  one  of 
the  justices  of  the  peace  of  our  Lady  the  now  Queen,  sitting  at  the  public 
office  in  Worship  Street,  in  the  county  of  Middlesex,  and  then  made  a  cer- 
tain affidavit  in  support  of  the  said  claim  for  the  said  loss  and  damage  in  the 
said  declaration  mentioned ;  and  the  defendant  further  saith,  that  in  the  said 
affidavit  so  made  by  the  plaintiff  there  was  false  swearing  within  the  true 
intent  and  meaning  of  the  said  tenth  article  of  the  said  printed  proposals  in 
and  by  the  said  policy  of  insurance  mentioned  and  referred  to  (that  is  to 
say,)  false  swearing  in  this,  to  wit,  that  the  plaintiff  thereby  then  swore  that 
the  estimate  or  account  annexed  to  the  said  affidavit  contained,  to  the  best 
of  his  the  plaintiff's  knowledge  and  belief,  a  true  and  faithful  account  of  the 
loss  and  damage  sustained  by  him  the  plaintiff  on  his  said  household  goods, 
utensils,  [^c],  and  on  his  fixtures,  stock  and  utensils,  and  that  all  of  them 
were  his  the  plaintiff's  own  property  and  were  in  his  premises,  situate  [^c] 
aforesaid,  when  the  said  6re  happened,  and  were  burned,  lost  or  destroyed 
bj  the  said  fire ;  and  that  his  the  plaintiff's  real  and  just  loss  on  the  said 
household  goods,  utensils,  [4*^.],  occasioned  by  the  aaid  fire,  amounted  to  the 

sum  of  £ ;  whereas  the  said  estimate  or  account  annexed  to  the  said 

affidavit  did  not  contain,  to  the  best  of  his  plaintifTs  knowledge  or  belief,  a 
true  or  faithful  account  of  the  said  loss  or  damage,  contrary  to  the  said  tenth 
article  of  the  said  printed  proposals;  and  this  the  defendant  is  ready  to 
▼erify.     [Replication,  post,  Form  21. 


19.  Replication  to  Form  14,  Denial  tJiat  Plaintiff  was  required  to 

prove  his  Loss» 

SimiUter  to  the  first  plea :]  2.  And  as  to  the  said plea,  the  plaintiff 

saith   that  he  was  not  required  by  the  said  company  to  make  proof  of 
bis  loss  and  damage   in  the  said  declaration   mentioned,  in  manner  and 

form  as  the  defendant  hath  in  his plea  alleged ;  and  this  the  plaintiff 

prays  may  be  inquired  of  by  the  country,  &:c. 


20.  Replication  to  Form  17,  Denial  of  Fraud. 

And  as  to  the  said plea,  the  plaintiff  saith  that  he  the  plaintiff  was 

not  guilty  of  fraud  in  the  premises  in  manner  and  form  as  the  defendant 
liath  in  his  said  plea  alleged ;  and  this  the  Ei)aiiitiff  prays  may  be  inquired  of 
by  the  country,  &c. 
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31.  Replication  to  Form  18,  Denial  that  the  Affidavit  toatj 

And  as  to  the  said plea,  the  plaintifT  saith  that  in  the  said 

ao  made  by  the  plaintiff  aa  in  the  laid plea  mentiooed,  there 

the  said  alleged  false  swearing  within  the  true  intent  and  meanii^  of 
tenth  article  of  the  said  printed  proposali  in  the  said  dedaration  nw 

in  manner  and  form  as  the  defendant  bath  in  bis  said pleft  allq 

this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  fitc 

111.   PLEAS,  &C.  a  ACTIONS  OM  POLICIES  OH  LIFE. 

22.  Denial  of  Plaintiff's  Jnterett  in  the  Life  insured.  ( 
Commencement,  ante,  SI,  S4.]  —  Saith  that  the  plaintiff  was  lu 
time  of  the  making  the  said  policy,  or  before  or  at  the  time  of  the 
the  said  E.  F.,  interested  (t)  in  the  life  of  the  said  E.  F.  to  the  ai 
insured  or  any  part  thereof  as  in  the  declaration  alleged ;  aod  of 
defendant  puts  himself  upon  the  country,  &c. 


23.  Plea  to  a  Declaration  on  an  Inturanee  on  Life,  that 
Answers  of  the  Medical  Referees  were  untrue.  {I) 
Commencement,  ante,  SI,  34.]  —  Saith  that  before  the  makin 
said  policy  of  insurance  in  the  said  [first]  count  mentioned,  and  t) 
said  company  became  such  assurers  as  aforesaid,  to  nit,  on  [^ 
required  the  plaintiff  to  give  to  them  the  said  company  referenc 
persons  of  good  repute,  one  of  the  medical  profession,  in  order  that 
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eompaoj  might  ascertain  the  then  and  ordinary  state  of  the  health  of  the 

ttid  £irl|  and  then  notified  to  the  plaintiff*  that  they  the  said  company 

Rqnired  that  such  persons  so  to  he  referred  to  should  respectively  answer 

eertuB  qoestions  to  be  submitted  to  them  by  the  said  company  touching  the 

kihb  of  the  said  Earl,  and  which  questions  were  then  specified  and  made 

bown  to  the  plaintiff,  one  of  such  questions  being  whether  there  was  any- 

lliiog  m  the  habits  of  living  of  the  said  Earl  which,  in  the  opinion  of  such 

mpective  referees,  had  a  tendency  to  shorten  his  life ;  and  another  of  such 

foeitioDs  being,  whether  such  parties  so  to  be  referred  to  respectively  knew 

my  reason  why  an  assurance  on  the  life  of  the  said  Earl  would  be  more  than 

■naUy  hazardous ;  and  it  was  then  agreed  and  determined,  by  and  between 

tbe  plaintiff  and  the  said  company,  that  the  answers  to  be  given  by  such 

R^ective  referees,  if  the  same  should  be  satisfactory  to  the  said  company, 

lUd  be  deemed  to  be  and  should  be  the  basis  and  part  of  the  terms  of 

tk  laid  contract  of  insurance  in  the  event  of  the  said  company  agreeing  to 

hoome  such  assurers  as  aforesaid ;  and  the  defendant  further  saith,  that  in 

pnoance  of  the  said  requisition  and  agreement,  the  plaintiff  then  referred 

tk  laid  company  to  certain  persons,  to  wit,  one ,  doctor  of  medicine, 

king  of  the  medical  profession,  and  one  R.  S.,  esquire,  as  two  persons  who 
woQid  answer  the  said  questions,  in  order  to  enable  the  said  company  to 
Mcertain  tbe  then  and  ordinary  state  of  health  of  the  said  Earl,  and  the  said 
^.  —  in  reply  to  the  said  question  hereinbefore  first  above  mentioned, 
vlidi  was  then  submitted  to  him  by  the  said  company,  then  answered  and 

felared  to  the  said  company  that  so  far  as  the  said  Dr.  knew,  the 

tkn  habits  of  living  of  the  said  Earl  had  no  tendency  to  shorten  his  life ; 

i&d  the  said  Dr. in  reply  to  the  said  question  hereinbefore  secondly 

tbofe  mentioned,  which  was  also  then  submitted  to  him  by  the  said  com- 
ftoy,  then  answered  and  declared  to  the  said  company  that  he  the  said  Dr. 
"■^ —  knew  of  no  reason  why  an  assurance  on  the  life  of  the  said  Earl  would 
kmore  than  usually  hazardous;  and  the  said  R.  S.,  in  answer  to  the  said 
fWidon  hereinbefore  first  above  mentioned,  which  was  then  submitted  to 
fai  by  the  said  company,  then  answered  and  declared  to  the  said  company, 
Ait  there  were  not  anything  in  the  habits  of  living  of  the  said  Earl  which  the 
Hid  R.  S.  was  of  opinion  had  a  tendency  to  shorten  the  life  of  the  said 
Sail;   and  the  said  R.  S.,  in  answer  to  the  said   question  hereinbefore 
I  leeoodly  above  mentioned,  which  was  then  submitted  to  him  by  the  said 
iMipany,  then  answered  and  declared  to  the  said  company  that  he  the  said 
X  S.  did  not  know  any  reason  why  an  assurance  on  the  life  of  the  said  Earl 
^  wnU  be  more  than  usually  hazardous ;  and  the  said  policy  was  afterwards, 
llivk,4m  [j^Of  made,  and  the  said  company  became  such  assurers  as  afore- 
Mid  on  tbe  fiuth  of  the  said  answers  so  given  as  aforesaid :  and  the  defend- 
Mt  finrtlier  saith  that  the  said  answers  so  given  as  aforesaid  were  false  and 
■ttnie  ID  this,  to  wit,  that  the  said  Earl  had  been  and  was  long  before  and 
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at  the  tiine  last  aforesaid,  in  the  habit  of  BwaUowing  and  taMng  krge  m 
excessive  doses  and  quantities  of  opium,  landanum  and  other  injoruMi  ai 
pernicious  substances  and  drugs,  having  a  material  teodeocy  to  impair  1 
health  and  shorten  his  life,  and  by  means  thereof  the  said  insarance  on  t 
life  of  the  said  Earl  was,  at  the  time  of  the  making  of  the  aaid  policy,  bm 
than  usually  hazardous,  and  which  said  habit  and  the  said  hasardoua  aata 

of  the  said  insurance  the  said  Dr. sod  the  said  R.  S.,  at  the  aiBOi 

giving  tbeir  said  answers  respectively  as  aforesaid,  well  knew  ;  and  the  m 
company  at  the  time  of  making  the  said  policy  were  wholly  ignorant  of  dr 
aame,  and  by  means  of  the  premises  the  said  company  were  misled  mi 
deceived,  and  the  policy  is  void ;  and  this  the  defendant  is  ready  to  veriTjr. 


24.  Plea  that  the  Declaration  as  to  the  Health  of  the  Pertoit  hAm 
Life  was  astured  was  false,  (m) 
Commencement,  ante,  SI,  84.]  —  Says  that  the  said  declaration  in  tfaenil 
policy  mentioned  did  not  contain  a  true  or  faithful  representation  ofAl 
facts  according  to  the  true  intent  and  meaning  of  the  said  policy,  (m)  batd 
the  contrary  thereof  contained  an  untrue  and  unfaithful  representation  ofth 
facts  in  this,  to  wit,  that  he  the  said  T.  B.,  at  the  time  of  the  making  the  wi 
declaration  in  the  said  policy  mentioned,  was  not  In  a  sound  or  perfect  lUU 
of  body,  but  on  the  contrary  thereof  the  said  T.  B.  theretofore  and  for  i  kMf 
time,  to  wit,  for  twenty  years  previously  to  the  time  of  making  the  saidd^ 
claralion,  had  been  and  then  was  [predisposed  to  a  disease  tending  to  sboita 
life  i  (n)  ]  and  this  the  defi.'ndant  k  ready  to  verify,  &c. 


PLEAS  IN  ASSUMPSIT: -INSURANCE. 


3i5 


if  tk  [«iiMi/(p)]  medical  attendant  of  the  said  T.  B.  before  the  said  com- 
pBjmoM  make  the  said  poh'cy.  [And  the  plaintiff  then  had  notice  that 
ife  itid  eompeny  required  that  the  said  document,  the  same  being  material 
■  reference  to  the  health  of  the  said  T.  B.,  should  be  signed  by  his  usual 
■edtedl  attendant  (  p]  ;  and  the  defendant  says  that  thereupon  the  said  do- 
cneat,  with  the  matters  therein  contained,  was  afterwards,  to  wit,  on  the 
kifiad  year  last  aforesaid,  delivered  by  the  said  plaintiff  to  the  said  com- 
pB]r,  signed  by  one  G.  R.  as  and  for  the  medical  attendant  of  the  said  T.  B., 
■d  being  one  of  the  documents  in  the  said  policy  mentioned  and  referred  to  5 
■i  tbe  defendant  further  says,  that  the  said  company  and  the  defendant, 
mSding  in  the  authenticity  of  the  said  document,  and  believing  the  same 
«u  signed  by  the  [usual  (  p)  ]  medical  attendant  of  the  said  T.  B.  as  afore- 
ttidftbe  defendant  made  the  said  policy  in  the  said  declaration  mentioned  as 
ifarenid ;  whereas  in  truth  and  in  fact  at  the  time  the  said  G.  R.  signed  the 
aid  document  and  the  matters  therein  contained  as  aforesaid,  the  said  G.  R. 
VIS  not  the  [usual  (p)  ]  medical  attendant  of  the  said  T.  B.  according  to  the 
tne  intent  and  meaning  of  the  said  policy,  [but  a  certain  other  person  then 
iriog  then  had  been  and  was  his  usual  medical  attendant  (p)  ];  and  this 
tk  defendant  is  ready  to  verify. 


88.  Plea  that  a  material  Fact,  viz.  a  pernicious  Habit  of  the  Person 
wkoie  Life  was  insured,  was  not  communicated  to  the  Defendant,  {y) 

Commencement^  anle,  21,  24.]  —  Saith  that  long  before  and  at  the  time  of 
tk  making  of  the  said  policy  of  insurance  in  the  said  first  count  mentioned, 
tlie  laid  Earl  had  been  and  was  in  the  habit  of  swallowing  and  taking  fre- 
quently and  from  time  to  time  divers  large  and  excessive  quantities  and 
iotti  of  opium,  laudanum  and  other  pernicious  substances  and  drugs,  having 
inaterial  tendency  to  impair  the  health  and  shorten  the  life  of  the  said  Earl, 
rf  all  which  the  plaintiff,  before  and  at  the  time  of  the  making  of  the  said 
fsGcy,  bad  full  knowledge,  (r)  and  which  said  habit  was  a  fact  material  and 
Meeiiary  to  be  made  known  to  the  said  company  before  the  making  of  the 


if)  The  above  plea  was  framed  by  an  able 
|Mer  and  tettkd  by  counsel.  It  did  not 
CWaia  tbe  words  between  tbe  brackets. 

(f )  lie  concealment  or  even  non-cominu- 

liMiia  eCe  BMterial  faet  known  to  the  person 

Jimfter  lo  tbe peiaoo  whose  life  is  insured, 

fk  lbs  ■adicsl  rtKree,  will  avoid  the  policy, 

#imb  efeled  for  tbe  benefit  of  a  third  person 

aHacqMialad  with  the  facU,  &c.and  though 

aetrndbeiDteoded,  and  tbe  party  knowing 

#tfcct  wan  not  aware  that  it  was  material ; 

jririiijii  ▼.  Mugptmti,  4  Bing.  60 ;  12  Moor, 

Xn ;  fm  Urndtmuu  v.  Dethanrngh,  8  B.  &  C. 

;  3  Cl(  P.  350,  S.  C. ',  Everett  v.  Des- 


borough,  6  Bing.  603  ;  3  M.  &  P.  190 ; 
WUliatni  V.  Duekett,  cited  6  C.  &  P.  3 ; 
HawUm  V.  Deiborought  2  Mood.  Ac  Rob. 
328.  Non  communication  by  a  party  of  his 
former  insanity  ;  Swete  v.  Fuir/ie,  6  C.  &  P. 
1.  Intemperate  habits,  Craig  v.  Fenn,  1  Car. 
&  Marsh.  43;  Southcombe  v.  Merrimant  1 
Car.  &  Marsh.  286.  Meaning  of  clause  in  a 
policy  rendering  it  void  if  the  assured  should 
"  die  by  his  own  hands,"  BorradaiU  v.  Huh' 
ter,  5  M.  &  G.  639. 

(r)  As  to  this  allegation,  see  Huekman  v. 
Feriiie,  3  M.  6i  W.507. 
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said  policy,  in  order  to  enable  tliem  rightly  and  adequately  to  eatima 
risk  to  be  by  them  incurred  in  the  event  of  their  making  the  uid  pot 
insurance,  and  for  their  due  security  in  that  behalf;  and  the  defe 
further  aaitfa  that  the  plaintiffs  did  not  nor  did  either  of  them,  dot  die 
other  person  at  any  time  before  the  makii^  of  the  said  policy,  commoi 
to  the  said  company  the  said  last  mentioned  fact,  but  the  said  compai 
the  time  of  the  makit^;of  the  said  policy,  were  nholly  ignorant  of  the  i 
and  this  the  defendant  is  ready  to  verify,  &c. 


27.  7%at  a  material  fact,  viz.  a  known  Malady,  was  not 
communicated,  is) 
Commencement,  ante,  21,  24.]  —  Saith  that  long  before  and  at  the  til 
making  of  the  said  policy  of  insurance,  the  said  Earl  had  been  ami 
subject  to  and  also  frequently  and  from  time  to  time  afflicted  with  a  o 
disorder  or  malady,  to  wit,  rheumatism,  as  he  well  knew,  which  was  i 
material  and  necessary  to  be  made  known  to  the  said  company  befon 
making  of  the  said  policy,  to  enable  them  rightly  and  adequately  to  esii 
the  risk  to  be  by  them  incurred  in  the  event  of  their  making  the  said  p 
of  insurance,  and  for  their  due  security  in  that  behalf;  and  the  defer 
further  says  that  the  said  plaintiffs,  before  and  at  the  time  of  the  makio] 
said  policy,  wholly  neglected  and  omitted  to  apprise  and  inform  the 
company  of  the  said  last  mentioned  fact,  and  the  same  was  not  at  any 
before  the  making  of  the  said  policy  of  insurance  in  any  manner  corns 
cated  to  the  said  company,  but  the  said  company  were,  at  the  time  ol 
said  policy,  wholly  ignorant  of  the  same ;  and  this  the  defendant  is  rest 
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JUDGMENT  (ACTION  ON). 


Pka  to  an  Action  on  an  Irish  judgment,  that  Defendant  was  not 

served  with  Process. 

FergHum  v.  Mahon,  11  A.  &  £.  179  ;  S.C.  9  A.  &  E.  295  ;  and  see 
hm  ?.  Brmdewood,  1  M.  &  G.  288';  S.  C.  9  Dowl.  26.  A  foreign  judg- 
Kflt  OD  the  merits  is  conclusive,  and  therefore  defendant  cannot  plead,  to  an 
^on  one  here,  pleas  which  he  might  have  pleaded  in  the  foreign  courts; 
^adertm  v.  Henderson^  13  L.  J.  274,  Q.  B.  As  to  pleas  to  an  action  on  an 
Bgliih  judgment,  see  post,  *'  Debt." 


JUDGMENT  RECOVERED. 


I.  See  fonns,  &c.  Lord  Bagot  v.  WiUiamty  3  B.  &  C.  235  ;  Plummer  v.  Woodbume, 
4  B.  &  C.  625 ;  and  see  in  general  at  to  the  above  plea,  1  Saund.  92,  n. ;  Chit, 
Contr.  Index,  in  voc.     A  former  judgment  recovered  against  a  defendant  is  no 
defence,  if  it  be  shown  to  have  related  only  to  a  different  breach  of  the  same  contract 
fStmn  the  one  sued  on  in  the  second  action,  Bristowe  v.  Fairclough,  1  M.  &  G. 
ite ;  Thcmton  v.  Jenym^  1  M.  &  G.  143  ;  nor  if  the  plaintiff  failed  in  the  former 
action  merely  because  it  was  prematurely  brousht,  Palmer  v.  Temple,  9  A.  &  E. 
370;  nor  a  judgment  of  a  colonial  court,  unless  shown  to  be  final]  Smith  v. 
NkkolUy  5  B.  N.  C.  222 ;  S.  C.  7  Dowl.  283.     A  foreign  judgment  must  be 
fdeaded  by  way  of  estoppel,  G.  S.  N.  Company  v.  Guillon,  11  M.  &  W.  894; 
and  see  Callendar  v.  DiUrich,  4  M.  &  G.  68;  HouldUch  v.  Donegal,  8  Bligh, 
N.S.  301 ;  M'Leod  v.  SchuUse,  1  Dowl.  &  L.  614.     A  verdict  for  the  defend- 
ant in  the  first  action  on  the  merits,  is  a  defence  if  pleaded,  Chit.  jun.  Contr.  Ind. 
m  voc,  ;  Plummer    Woodbume,  ubi  supra;   Vooght  v.  Winch,  2  B.  &  Al.  662 ; 
Nmoelli  V.  Roui,  2  B.  &  Ad.  757.     When  recovery  of  nominal  damages  no  bar. 
Godson  V.  Smith,  2  Moore,  157;  Letchmere  v.   Fletcher,  1  C.  &  Id.  623.     A 
judgment  for  the  defendants  in  a  former  action  against  the  now  defendant  and 
A.  B.,  is  a  bar,  Kitchen  v.  Campbell,  3  Wils.  305 ;  and  so  is  a  former  judgment 
for  the  defendant  in  an  inferior  court ;  Briscoe  v.  Stephens,  2  Bing.  213.   A  judg- 
ment, not  followed  by  satisfection,  by  an  indorsee  of  a  bill  against  an  acceptor,  is 
no  defence  to  an  action  bv  the  drawer  who  had  taken  up  the  bill,  Tarletan  v. 
Atkinson,  2  A.  &  E.  32.    It  will  be  presumed  that  the  debt  was  recovered  in  the 
fanner  action,  Lord  Bagot  v.  Williams,  supra ;  Hadleyv.  Green,  2  C.  &  J.  374. 
£flect  of  having  offered  evidence  in  first  action,  Stafford  v.  Clarke,  2  Bing.  382. 
Bat  a  judgment  in  a  former  action  on  a  demurrer  is  no  bar,  if  the  demurrer  was 
o&  a  mere  point  of  form,  and  not  on  the  merits ;  Bacon's  Abridg.  "  Heas  and 
Weadings,''  13,  cites  2  Lev.  210;  Co.  Litt.  363  ;  8  Co.  68. 
Bjrthe  Pr.  Rules  of  H.  T.  1834,  r.  8,  "  Where  a  defendant  shall  plead  a  plea  of 
^^^gmeot  recovered  in  another  Court,  he  shall,  in  the  margin  of  such  plea,  state 
we  date  of  such  judement ;  and  if  such  judgment  shall  be  in  a  court  of  record, 
^  number  of  the  roll  on  which  such  proceedings  are  entered,  if  any ;  and  in 
^'^t  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for 
*ai)t  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the  defendant,  the 
plaintiff,  on  producing  a  certificate  from  the  proper  ofHcer  or  person  having  the 
fj'^ody  of  the  records  or  proceedings  of  the  Court  where  such  judgment  is  alleged 
^Phave been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as 
^?^Hq  ftated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  pica,  by  leave 
j|2^  **»e  Comt  or  a  judge." 
l^^^itUe  does  not  apply  to  the  case  of  a  plea  by  an  executor  that  another  creditor 
.  *^ftcovered  judgment  against  him,  &c. ;  ante,  313,  note  (/ ).     Indeed  its  only 


jl^*^^  waa  to  prevent  tlie  common  sham  plea  of  judgment  recovered  for  the  same 
^^**^iid;  Bronkenshir  v.  Monger,  9  M.  &  W.  112.     If  it  appear  from  com- 


C.D.% 

at".    >  t< 
A.B.  }  C 
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paring  the  marginal  notei  villi  the  declaration,  th»t  the  judgiDH 
applv  to  the  causei  of  action,  the  plea  will  b«  bad  on  goieral  demnn 
haekhoHK,  8  A.  &  E.  789.     The  marginal  nota  raayl>e  ihui— "  Tb 

mentioned  in  this  plea  wa«  ligned  on  the day  of ,  a.  d.  - 

number  of  the  roll  u . 

1.  Plea  of  Judgment  recovered  for  the  Debt. 
In  the  Q.  P.  [or  "  Exch.  of  P.,"  or  "  C.  P."] 

O 

C.  D.-j     The  derendant,  by hia  attoraey,  ssith  that  the  plai 

tofore,  to  wit,  on  the day  of ,  a,  d. ,  in  thi 

Q.  B.  [or  •'  C.  P."  or  "  Exchequer  of  Pleas"]  at  We 
marginal  )  '""p'^a^ed  the  defendant  in  an  action  [on  promites], 

note,  ante,  J  mage  of  tlie  plaintiff  of  £ ,  for  the  not  performiiii 

""*'  )  same  iden'ical  promises  (u)  in  the  declaration  above  v 

[or  if  the  judgment  in  the  former  action  tvere  in  debt,  tay,  "  in  an 
debt  for  the  detention  of  (he  moneys  in  the  said  declaration  ab 
tioned,  and  for,  upon  and  in  respect  of  the  contracts  and  causea  ol 
the  said  declaration  above  mentioned,"]  and  such  proceedings  w 
upon  had  in  the  aaid  action,  that  afterwards,  and  before  the  cotnn 
of  this  suit,  to  wit,  on  \_^c.  day  of  ligning  judgment]  the  plaint 
consideration  and  judgment  of  the  said  [last  tneutioned]  Court,  rec 

in  the  said  action  against  the  defendant  £ for  his  damages  whi 

HUBlained  as  well  on  occasion  of  the  not  performing  the  same 
promises  in  the  said  declaration  above  mentioned,  as  for  his 
charges  by  him  about  his  suit  in  that  behalf  expended,  Ipr  if  t 
acfion  were  in  debt,  tiate  "  the  said  debt  or  moneys  in  the  said  d 

above  mentioned,  to  wit,  £ ,  as  also  £ for  his  damage 

sustained  as  well  by  reason  of  the  detention  thereof  as  for  his 
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3.  Plea  thai  in  a  former  Action  Defendant  paid  a  Sum  into  Court 

with  Costs  in  satisfaction. 

Power  V.  Butcher,  10  B.  &  C.  329. 

4.  Plea  that  the  Debt  was  due  from  the  Defendant  and  A.  B,,  and 

Judgment  recovered  against  A,  B. 

King  V.  Hoare,  13  M.  &  W.  494 ;  iS.  C.  2  D.  &  L.  382. 


&  Biflication  of  Nul  Jul  Record  to  Plea  of  Judgment  recovered  in 

the  same  Courts 

Or  This  is  the  proper  replication  where  the  judgment  has  been  set  aside ;  Nath  v. 
SioMurne,  3  M.  &  G.  855.  If  the  plea  is  altogether  false,  the  plaintiff,  instead 
of  replying,  may,  where  the  judgment  is  pleaded  as  recovered  in  the  same  Court, 
demand  of  the  defendant's  attorney  a  note  in  writing  of  the  term  and  number  of 
the  roll  whereon  the  iudgment  is  entered,  and  in  default  thereof  the  plea  is  not 
to  be  received,  and  plaintiff  may  sign  judgment ;  II.  T.  5  &  6  Geo.  2 ;  2  Arch, 
by  Chit  8th  ed.  Index,  title  "  Judgment"    The  demand  may  be  thus : 

&  tfce  Q.  R  [or  "  C.  P.*'  or  «*  Exchequer  of  Pleas."] 

A.  B.  V.  C.  D. 
I  do  hereby  demand  a  note  in  writing  of  the  term  and  the  number  of  the  roll 
vlmon  the  supposed  recovery  in  the  pica  in  this  cause  mentioned  is  entered :  and  in 

iMt  thereof  judgment  will  be  signed  as  for  want  of  a  plea.    Dated  this day  of 

—,1835. 

To  Mr.  E.  F.  Yours,  &c. 

Defendant's  attorney  lor  <<  agent"]  G.  H. 

Plaintiff^s  attorney  [or  "  agent."] 

Commencement^  ante,  23,]  —  Saith  that  there  is  not  any  record  of  the 
>iid  supposed  recovery  in  the  said  plea  mentioned  remaining  in  the  said 
Goart  here,  as  the  defendant  hath  above  alleged ;  and  this  the  plaintiff  is 
vody  to  verify,  when,  where,  and  in  such  manner  as  the  Court  shall  order, 
Crect  and  appoint ;  but  because  the  Court  here  are  not  yet  advised  what 
jBclgnient  to  give  of  and  upon  the  premises,  a  day  is  therefore  given  to  the 

pmies  aforesaid  here  until to  hear  judgment  thereon,  for  that  the  said 

Court  here  are  not  yet  advised  thereof,  &c. 


t.  Replication  of  Nul  Tiel  Record  to  Plea  of  Judgment  recovered  in 

another  Court,  (z) 

Cmmmencemenif  ante,  23.]     —  Saith  that  there  is  not  any  record  of  the 

l>  Practice,  &c.  bereoo,  2  Arch,  by  Chit  Todd  ▼.  Suwart,  Q.  B.  14  L.  J.  150.  Though 

,^  SMI.;  Hfpkim  v.  Fraiurii,  id  M.  fie  according  to  Parke,  B.,  in  King  v.  Hoare, 

4M;  &C,  3  D.  &  L.  382.    Forms,  6lc  13  M.  &  W.  494,  the  plaiotifT should  in  such 

CWptm^L    See  forms  of  replication  de-  case  new  assign ;  and  see  Palmer  v.  TempU, 

jiif  tfciu.  Uic  cansts  of  sctioo  are  the  same,  9  A.  &  £•  379. 
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■aid  supposed  recovery  in  the  said  plea  meotioned  remainiiig  in  tl 

Court  of ,  at  Westminster  aforesaid,  as  the  defendant  batk  ^m 

leged ;  and  this  the  plaintiff*  is  ready  to  verifyt  when,  where  and  ii 
manner  as  the  Court  here  ihall  order,  direct  and  appoint ;  and  bereu] 
defendant  is  commanded  that  he  have  the  said  record  here  on  — 
that  be  fail  not  at  his  peril ;  the  same  day  is  given  to  the  plaintiff  at  tb 


LANDLORD  AND  TENANT. 

Oss.  Eflect  of  nan  ouumpiif,  ante,  227.  Declaiation  and  law,  &c^  anle,  14' 
habuit  in  Itntmentit  is  not  a  good  plea  either  in  waumpsit  or  debt  for  i 
occupation;  Curti*  v.  Spitly,  1  Kng.  N.  C.  IS. 


1.  PUa  that  the  Demise  vma  gubordinate  to  the  Grant  of  an 
menl,  and  was  not  under  Seal. 

SeeDleain  Bird  v.  Higginton,  2  Ai.  &E.  69fi;  S.  C.inem>r,6  A.  &  E.  8! 
it  was  ndd  good  on  demurrer.  The  declaration  vss  in  tusumpsit  on  a  written 
ment  not  under  teal,  to  let  s  meMiiagc,  together  witli  a  right  to  ihoot,  sporty  &c 
manor,  at  an  entire  rent ;  the  plaintiff  declared  ipecially  tliat  defendant  enten 
but  did  not  pay  the  rent ;  Ibe  Court  held  that  the  grant,  being  in  part  of  an  i 
real  beredilament,  ihould  have  been  under  seal ;  and  that  as  no  occupation  was 
no  rent  could  be  recovered  on  it ;  and  «e  Mayor  of  Cmmarthett  v,  Lmu,  6  I 
608.  It  may  be  questionable,  however,  whether  the  plea  is  not  an  argunu 
travene  of  the  demiae;  aee  ante,  223,  note  (m),  and  the  observationB  of  Lord  i 
in  JoAnionv.  Dodgion,  2  M.  &  W,  657,  cited  ante,  226,  tide  "Copyright"  S 
of  plea  traversing  the  demise,  poit,  Form  10,  p.  354. 


2.  Plea  to  a  Special  Declaration  by  a  Landlord  against  his  3 
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aeitiooedi  accrued  or  became  due,  to  wit,  before  tbe  said  —  day  of        ', 

iitiiefeir  bat  aforesaid,  that  is  to  say,  on  the  1st  day  of  August  in  that 

JtMt  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 

difeidaBt  should  quit  and  deliver  up  to  the  plaintiff^  and  that  the  plaintiff 

•iioald  take  the  possession  of  the  messuage  and  premises,  with  the  appur- 

tOHBces,  before  the  said  ——  day  of ,  a,  d. ,  to  wit,  on  the 

(by  of ,  A.  D. ,  and  that  in  consideration  thereof  the  defendant 

•lioold  be  discharged  from  all  liability  to  pay  any  further  rent  or  any  other 
coDpensation  which  would  otherwise  become  due  for  the  occupation  of  the 
ttid  premises  ;  and  the  defendant  further  saith  that  in  pursuance  of  the  said 

agreement  he  the  defendant  afterwards,  to  wit,  on  the  said  —  day  of , 

1.D,  _^  being  before  the  said day  of ,  in  the  year  last  aforesaid, 

iod  before  the  commencement  of  this  suit,  did  quit  and  deliver  up  posses- 
DOQ  of  the  said  messuage  and  premises,  with  the  appurtenances,  to  the  plain- 
ifl£  and  the  plaintiff  then  accepted  such  possession  thereof,  in  pursuance  and 
n  tbe  terms  of  the  said  agreement,  and  in  discharge  of  the  liability  of  the 
le&ndant  to  pay  any  more  or  further  rent  or  compensation  for  the  said  mes- 
oage  and  premises,  and  the  plaintiff  then  entered  into  and  upon  the  said 
■essoage  and  premises,  with  the  appurtenances,  and  thenceforth  hitherto 
vtli  remained  and  continued  in  possession  thereof,  and  the  defendant  hath 
Bot  smce  he  so  quitted  and  gave  up  possession  of  the  same  held,  used  or 
ojoyed  the  same ;  and  this  the  defendant  is  ready  to  verify,  &c. 


3.  To  the  like — Plea  that  before  the  Rent  became  due.  Plaintiff 
tntered  and  resumed  Possession  of  the  Premises,  by  reason  of  the 
Defendant  having  committed  a  Breach  of  the  Agreement  for  the 
Demise,  involving  a  Forfeiture. 

OUenhaw  v.  Holt,  12  A.  &  £.  592 ;  and  see  Franklin  v.  Carter,  14  L.  J. 
«41,  C.  P. 

4.  To  the  like — Plea  of  Discharge  under  Title  paramount  in 
Assignee  of  Plaintiff,  an  insolvent  Debtor. 

Partington  v.  fToodcock,  6  A.  &  £.  690. 


5.  To  the  like — Plea  of  Eviction,  (d) 

ante,  21,  24.]  —  Says  that  before  the  said  rent  in  the  said 


^Bdiratioii 


(i)  8es  cam*    Chit.  juo.  Contr.  Iod.  ant  quitted  in  consequence ;  Sutton  v.  7Vm- 

"lasihri,  te. ;"  see  the  declaration,  ante,  pie,  12  M.  &  W.  64 ;  TurpUn  v.  Farmsworth, 

41,  Fsna  a.    It  k  oo  defence  that  the  pre-  8  Scott,  N.  R.  307. 
^~~ '           wuDhalntable  and  that  defend- 
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thereof,  accrued  or  became  due  and  payable  to  (he  plaintiff,  (e)  an 
the  commencenient  of  this  auit,  to  wit,  on  [.j-c],  the  plaintiff,  with  f< 
arms,  &c.,  and  against  the  will  and  consent  of  the  defendant,  wr 
entered  into  and  upon*  the  said  messuage  and  premises,  with  the  i 
nances,  and  then  ejected,  expelled,  put  out  and  amoved  the  defent 
from  the  possession,  use  and  occupation  thereof,  and  kept  and  contin 
so  ejected,  expelled,  put  out  and  amoved  from  thence  hitherto,  and 
fendant  hath  not  at  any  time  since  such  entry  and  eviction  had  any  i 
session,  occupation  or  enjoyment  thereof,  or  derived  any  benefit  the 
and  this  the  defendant  is  ready  to  verify,  fltc. 


6.  A  similar  Plea  showing  a  partial  Eviction,  whereupon  Def 
quitted  the  Remainder  of  the  Premises,  {g) 
As  in  the  preceding  form  to  the  asterisk,  and  proceed:"]  a  certa 
parcel  of  the  said  premisea,  and  which  had  been  and  was  demise* 
plaintiff  to  the  defendant,  and  was  then  holden  by  the  defendant  wit 
part  of  the  tenements  in  the  declaration  mentioned,  and  then  ejet 
pelled,  put  out  and  amoved  the  defendant  from  the  use,  possession, 
tion  and  enjoyment  thereof,  whereupon  the  defendant  then  reque 
plaintiff  to  restore  to  him  the  defendant  the  possession  of  the  said 
being  parcel,  &c.,  but  the  plaintiff  then  refused  so  to  do,  whereupoi 

fendant  then  and  before  the  said  sum  of  £ ,  or  any  part  thereof, 

due,  left  and  quitted  and  gave  up  the  possession  of  the  residue  of 
tenements  and  premises,  whereof  the  plaintiff  then  bad  notice,  anc 
fendant  hath  not  at  any  time  since  bad  the  use  possession,  occup 
enjoyment  of  any  part  of  the  said  tenements  and  premises,  or  der 
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8.  PJm  of  a  Notice  to  Quit  before  the  Rent  became  due. 

Jonet  v.  Shear t^  4  A.  &  E.  832. 


i^iii  to  Declaration  for  Use  and  Occupation,  that  Plaintiff  was 
^t^^part  of  the  Arrears  of  Rent  ander  a  Distress  made  by  him. 

lad  for  a  [further]  plea  as  to  the  sum  (h)  of  £100,  parcel  of  the  said  sum 
Moeyin  the  said  declaration  first  mentioned^  and  the  said  causes  of  action 
«pect  thereof,  the  defendant  saith  that  heretofore,  and  before  the  de- 
laot  had  held,  used,  occupied,  possessed  or  enjoyed  the  said  messuage 
pnmiaesy  with  the  appurtenances,  or  any  part  thereof^  as  in  the  said 
ffttbn  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
],  the  plabtiff  demised  the  same  to  the  defendant  for  the  term  of  one 
then  next  following,  and  so  from  year  to  year  for  so  long  a  time  as  the 
itiff  and  defendant  should  respectively  please,  at  and  under  the  yearly 
of  ;£2009  payable  half-yearly  in  each  year  of  the  said  tenancy,  to  wit, 
|«,]taDdon  [4v,],  and  that  the  defendant  held,  occupied  and  enjoyed  the 
mewiiage  and  premises  in  the  said  declaration  mentioned  under  the 
demise ;  and  the  defendant  further  saith,  that  afterwards,  and  aAer  the 
sum  of  ;£100,  parcel,  &c.  of  the  rent  aforesaid,  had  become  due  and 
bb  to  the  plaintiff  for  one  half-year  of  the  said  tenancy,  ending  on  the 
day  of  ,  A.  D«         ,  under  and  by  virtue  of  the  said  demise,  and 

e  the  commencement  of  this  suit,  to  wit,  on  [4'<?*]*  ^^^  plaintiff  took 
iistraioed  for  and  on  account  of  the  said  sum  of  ;£100,  parcel,  &c.  of 
nt  aforesaid,  divers  goods  and  chattels  of  the  defendant,  then  being  in 
ipoD  the  said  messuage  and  premises,  and  liable  to  be  distrained  as 
said,  and  of  sufficient  value  to  satisfy  and  discharge  the  said  sum  of 
^  parcel,  &c.  of  the  rent  aforesaid,  and  the  costs  of  taking,  keeping  and 
ig  and  appraising  the  said  distress,  and  that  afterwards  and  before  the 
nencement  of  this  suit,  to  wit,  on  [<$*c.],  the  plaintiff  sold  and  disposed 
e  said  goods  and  chattels  under  and  by  virtue  of  such  distress  as  afore- 
fbr  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
!y,  to  wit,  the  sum  of  £120,  being  more  than  was  sufficient  to  pay  and 
ff  the  said  atrears  of  the  rent  aforesaid,  and  all  costs,  charges,  and  ex- 
es ineident  to  the  said  distress,  and  of  the  necessary  sale  and  disposal 
nf ;  and  the  defendant  in  fact  saith  that  afterwards  and  before  the  com- 


Sssaaalhsrlbnn,  ilXdnc^T.  Howard,  danM^et,  which  roust  have  accrued  between 

fcG.  Ml.    Tht  plea  was  there  held  the  time  of  that  rent  falliog  due  and  the  taking 

MMMk  WIS  plaiidad  to  "  ao  mach  of  the  distress ;  see  Htnry  v.  Earl,  8  M.  &  W. 

as  idstod  to  £100/'  &c.';  230;  antt,  23,  note  (6). 


il  ifimled  no  aniwer  to  the 


AA 
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niencement  of  thig  suit,  to  wit,  on  the  day  and  year  lut  afbrenid,  the  pbi 
tiff,  out  of  and  with  a  part  of  the  produce  of  the  laid  goods  and  chuteli 
sold  by  him  ki  aforesaid,  paid  and  aatiafied  the  said  sum  of  jflOO,  put 
&c  of  the  rent  aforesaid,  and  all  the  said  cauBes  of  action  in  respect  theie 
and  the  charges  of  the  said  distress,  appraisement  and  sale  ;  and  the  defti 
ant  avers  that  the  said  sum  of  £100,  parcel,  &c.  of  the  rent  aforesaid,  aceni 
and  became  due  for  the  same  identical  period  of  time  for  and  in  repeat 
which  the  plaintiff  claims  the  add  sum  of  £100  in  the  iatrodudoiy  pat 
this  plea  mentioned,  for  the  use  and  occupation  of  the  said  messoagc  ■ 
premises  as  in  the  said  declaration  mentioned ;  and  this  the  defendant 
ready  to  verify,  &c.  [add  plea  of  payment  ami  ttt-cff  for  money  had  mti 
eeived,  ^c. 


10.  PUa  to  a  special  Declaration,  denial  of  the  Tenancy,  (i) 
CommencetMnt,  ante,  £1,  24.]  —  Saith  that  the  plaintiff  did  not  demiit 
let  to  the  defendant  the  said  [messuage  and  premises]  npcm  and  lulgMt 
the  terms  {k)  in  the  said  first  count  mentioned  in  that  behalf;  and  ef  d 
the  defendant  puts  himself  upon  the  country,  &c. 


1 1 .  Plea  to  Form  4,  ante,  149,  that  Defendant  hept  the  Prei^ia  fc 

tenantable  Repair.  (I) 

ConmetKement,  ante,  21,  S4.]  —  Saith  that  he  did  at  all  times  dniingd 

said  tenancy,  and  during  the  time  in  the  [declaration]  in  that  behalf  M 

tioned,  and  before  the  commencement  of  this  suit,  keep  the  said  teocaiM 
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12.  Pka9  to  Form  5,  antey  149^  that  Defendant  used  the  Premises 

in  a  tenantlike  manner,  (m) 

(kmmeneementy  ante,  21,  24.]  —  Saith  that  he  did  at  all  times  during  the 
cnrtrmiance  of  his  said  tenancy,  and  during  the  time  in  that  behalf  men- 
faed  in  the  said  [declaration],  and  before  the  commencement  of  this  suit, 
Mtke  Slid  [messuage  and  premises],  with  the  appurtenances,  in  a  tenant- 
BiikI  proper  manner,  according  to  his  said  promise ;  and  of  this  the  de- 
Indaitpiits  himself  upon  the  country,  &c. 


]3.  Plea  to  an  Action  far  not  cultivating ,  Sfc.  in  the  manner  pre^ 
scribe  {see  ante,  151,  Form  11);  Denial  of  the  Breaches. 

Commencement,  ante,  24.]     And  the  defendant,  by his  attorney,  as  to 

Ae  laid  supposed  breach  of  promise  in  the  declaration  [or  '*  first  count'*] 
Jhthf  assigned,  says  that  he  the  defendant  did,  after  the  said  crop  of  wheat 
!  Hi  grown  on  the  said  arable  land  as  aforesaid,  let  the  said  land  remain  at 
it/m  and  out  of  tillage  for  one  year,  according  to  the  said  agreement  and 
baaid  promise;  and  of  this  the  defendant  puts  himself  upon  the  country, 
ftc ;  And  as  to  the  said  supposed  breach  of  promise  in  the  —  secondly 
ibofe  aaiigned,  the  defendant  saith  [Src,  denying  the  several  breaches.  See 
Bmmmmd  ▼.  Colls,  3  Dowl.  &  L.  164. 


14  Plea  to  a  Declaration  (ante,  154,  Form  21),  for  not  cultivating  a 
Farm  according  to  the  Custom  set  out ;  Denial  of  the  Custom,  (n) 

I  ante,  24.]  —  Says  that  according  to  the  course  of  good 
,  and  the  custom  of  the  country  where  the  said  farm  and  lands 
and  are  fo  aituate  aa  aforeaaid,  it  waa  not  the  duty  of  the  defendant  to 
had  about  one-half  only  of  the  said  arable  land  in  corn,  and  one-fourtli 
feet  Aereof  in  seeds  eaten  by  cattle,  and  the  remaining  one-fourth  part 
knof  in  turnips,  or  to  have  been  fallow  in  each  and  every  year  of  the  said 
^Mncy,  in  manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this 
lladcinidaiit  puts  himself  upon  the  country,  &c. 


I,  aolb  (1). 

155,  note  (0*  The  above  form 
?•  Handton,  1  C.  M.  &  R. 
an  actioD  for  not  cultivating 
_  to  tbe  course  of  good  hus- 
aad  Iha  cwtom  of  the  country.    The 
~  that,  according  to  the  course 
aaa^tpdiy  aod  the  custom  of  the 
Aa  defendant  ought  to  have  had 
■-iMlf  only  of  the  arable  lands  in 
r.  ;^  and  nVigtA  as  a  breach,  that  the 
re  than  one-half  in  corn, 
icdce*    Tht  defendant  pleaded  as  above, 


traversing  the  custom.  At  the  trial  the  jury 
found  that  the  custom  was  not  as  the  plain- 
tiff had  alleged,  but  that  the  farm  haa  been 
cultivated  contrary  to  the  course  of  good  hus- 
bandry in  the  neighbourhood  :  Held,  that  the 
plaintiff  had  tied  himself  up  to  the  precise 
custom  stated  in  the  declaration,  and  naving 
failed  to  prove  it,  was  not  entitled  to  recover. 
Where  a  declaration  charged  the  defendant 
with  removing  hay  without  bringing  back 
manure,  a  plea  merely  stating  that  there  was 
no  such  custom  was  held  good  on  special  de- 
murrer ;  Hartley  v.  Burkitt,  4  B.  N.  C.  687. 


A  A  2 
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15.  Pka  to  a  general  Form  of  Declaration  (ante,  164,  Fonn  21 
not  euUivaling  according  to  the  Custom  of  the  CotuUry,  that 
fendant  did  to  cultivate. 

Commencement,  ante,  31,  Si."]  —  Saith  that  he  did  duriag  the  contiD 
of  the  said  tenancjr.  and  before  the  coinnnencenKDi  of  this  suit,  and  < 
the  time  in  the  [declaration]  Jn  that  behalf  mentioned,  manage,  use  ao 
tivate  the  said  farm,  lands  and  premises  in  a  good  and  huabandlike  ni 
and  according  to  the  custom  of  the  country  where  the  same  were  a 
situate  as  aforesaid,  (o)  according  to  the  defendant's  said  promise ; 
this  he  puU  himself  upon  the  country,  &c. 

LIMITATIONS,  STATUTE  OF. 

1.  Plea  of  the  Statute  of  Limitations. 

Oil.  21  Jac.  1,  c.  16,  H.  3.  At  to  the  Isw  on  this  lubject,  see  Stark.  Bv.  2f 
"  Limitationii"  Chit.  jun.  Contr.  lodei,  "  Limitations."  Lord  Ten 
Act,  9  Geo.  4,  c.  14,  reqiiirea  that  a  promise  or  Bcknowledgment  widiin  aJ 
to  defeat  the  statute  of  Janiea,  ahall  be  "  in  writing  and  ugned  by  di 
chargeable  thereby;"  Chit. Juo. Contr.  15th ed.,  Index,  "Limitations;*' 
V.  O^Neil,  7  M.  &  W.  331 ;  Edmvndi  v.  Downei,  2  C.  fc  M.  459 ;  but  i 
untouched  and  in  full  operation  the  effect  of  parlaiymatt  hv  the  debta 
one  of  several  debtors,  of  principal  or  interest.  The  plaintift'  cannot  ac 
this  plea  by  stating  in  hii  declaration  matter  (such  as  the  payment  of  i 
that  would  obviate  its  effect,  Hollii  v.  Palma;  2  B.  N.  C.  713;  Ho 
Cook,  14M.&  W.  120;  S.C.  2  0.  &L.  894;  nor  by  declaring  onanei 
ment,  unless  for  good  consideration ;  accord  nitbout  satis&ction  not  ts 
Beeva  y.  Hasme,  I  M.&  W.323;  Clarky.Akximder,8  Scott,  N.  R.  1 
an  account  actually  stated  nithln  the  six  years  would  form  a  auSdeutn 
aideralion  for  the  naymenl  of  Ihc  balani^o,  .'!■%  v.  James,  11  M.&  V. 
i  Will-  4.  c.  27.  limils  actions  and  suits  relating  ' 
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^—*i  parcel  of  the  moneys  in  the  declaration  mentioned,  the  defendant 
■tt  cktt  the  supposed  causes  of  action  in  the  said  declaration  mentioned 

["« 10  the  said  sum  o{£ ,  parcel,  &c.'*]  did  not,  nor  did  any  or  either 

^  them,  accrue  (r)  to  the  plaintiflf,  [omit  the  words  "  to  the  plaintiflf,'*  where 
^  ^baraiion  is  by  assignees  of  a  bankrupt,  executors,  ^cJ]  at  any  time 
vitUD  six  years  next  before  the  commencement  of  the  suit ;  (s)  and  this  the 
IcfakiaDt  is  ready  to  verify.  (<)    [CounsePs  signature. 


lUplication  that  the  Causes  of  Action  accrued  mthin  Six  Years, 

k  Under  this  replication  it  may  be  shown  that  the  original  cause  of  action  arose 
within  six  years  before  the  issuine  of  the  writ.    It  also  sufSces  in  the  case  of  a 
part  payment  made  either  by  the  defendant  himself  on  account  either  of  the  debt 
or  interest,  Reed  v.  Wront,  4  Jurist,  577,  Q.  B. ;  Channell  v.  Diichboume,  5 
M-  &  W.  494 ;   or  by  his  agent,  Forster  v.  Thompson,  2  Con.  &  L.  568 ;   or 
person  jointly  liable  with  him,  Goddard  v.  Ingram,  3  Q.  B.  839 ;  Dowling  v. 
Ford,  11  M.  &  W.  329 ;  except  an  executor,  !S:hoUy  v.  Walters,  12  M.  &  W. 
510;  and  evidence  of  an  oral  admission  of  such  payment  is  admissible  to  con- 
firm other  evidence  of  it,  Bevan  v.  Gething,  3  Q.  B.  740.    The  character  of  the 
payments  (when  proved)  is  matter  rather  of  evidence  than  of  law ;  Worthington 
V.  Grimadiich,  Q.  B.  15  Law  J.  52 ;  and  if  some  payment  be  proved,  it  is  a 
question  for  the  jury  to  what  debts  it  is  meant  to  apply ;  Bum  v.  Boulton,  15 
Law  J.  97,  C.  P. 
It  suflBces  also  when  the  original  or  first  right  of  suit  accrued  beyond  the  period  of 
six  years,  and  there  is  a  subsequent  acknowledgment  in  writing  signed  by  the 
defendant  himself.    Form,  &c.  of  acknowledgment,  Chit.  Contr.     It  need  not 
contain  any  express  promise  to  pay ;  but  it  must  not  assert  that  the  defendant 
will  not  pay;  lO. ;  Tanner  v.  Smart,  6  B.  &  C.  603 ;  sedqu,  see  Hart  v.  Pren- 
dergast ybxch,  Nov.  1845.     A  part  payment  or  acknowledgment  after  action 
brought  will  not  suffice;  Bateman  v/ Finder,  3  Q.  B.  574.     Cross  demands 
between  the  parties,  unaccompanied  by  written  admissions  or  part  payments,  or 
any  thing  equivalent  thereto,  such  as  an  agreed  set-off,  or  account  stated,  will 
not  take  the  case  out  of  the  Statute  of  Limitations ;  2  C.  M.  &  R.  45,  337 ;  8 
Sim.  335;  5  B.  N.  C.  455 ;  4  A.  &  £.  71.     The  replication  therefore  that  the 
dtSbt  relates  to  open  merchant's  accounts  within  the  21  Jac.  1,  c.  16,  s.  3,  is  now 
inapplicable,  except  to  an  action  of  account,  or  to  an  action  on  the  case  for  not 
accounting;  Inglis  v.  Haigh,  8  M.  &  W.  769;  S.  C  9  Dowl.  817;  Cottam  v. 
Fartridge,  4  M.  &  G.  271 ;  see  also  2  Saund.  126,  127,  notes. 
Where  the  declaration  chaigcs  the  original  promise  made  beyond  six  years,  the 
plaintiff  cannot  reply,  or  on  the  above  replication  sustain  his  claim  on,  a  fresh 
amdiiional  promise  within  six  years.    Where  the  new  promise  is  absolute,  in  the 
terms  of  the  original  engagement,  it  b  sufficient  to  declare  on  the  original  con- 
tract and  promise,  Leaper  v.  Tat  ton,  16  East,  420;   Upton  v.  Else,  12  Moore, 
303 ;  and  then  the  above  replication  suffices ;  but  where  the  defendant  waives 
the  statute  conditionally  only  (as  if  he  promise  to  pay  when  able  or  convenient, 
ftc.),  he  is  liable  only  if  the  condition  be  completed,  Phillips  v.  Phillips,  3 
Haie,  299 ;  and  the  declaration  shquld  be  framed  specially  on  such  new  promise. 


r)  This  form  applies  also  in  debt.  "  Did 
witliio,  &c.  promise,  &c."  is  also  good  in 
■^■t  in  UiOM  cases  where  the  promise  is 
pajf  momj  immediately,  so  that  the  cause 
HOOO  aocraes  immediately  the  promise  is 
Is;  l»t  it  is  iDformsl  and  demurrable 
■B  Ibe  pfookisc  is  to  pay  money,  &c.  at  a 
le^;  1  Sanod. 33,  n. 2  ;  283,  n.  2;2 
ItLflic,  a.  6;  Z.«pfr  v.  Tatton,  16  East, 


i>Tkt 


it  of  the  time  when  the 


writ  was  issued  in  the  commencement  of  the 
record  or  wiit  of  trial  is  conclusive  evidence 
of  this  -,  Whipple  y.ManUy,  1  M.  &  W.  432. 
(t)  The  conclusion  is  unnecessary,  but 
usual;  Bodenham  v.  Hi//,  7  M.  &  VV.274; 
ante,  22,  n.  (g).  Defendant  may  plead  pay- 
ment of  money  into  Court  as  to  part  of  a 
demand  on  the  common  count,  and  plead  the 
statute  as  to  the  remainder;  Long  v.  CrtvUle, 
3  B.  &  C.  10. 
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«GC  form,  onle,  157;  Walen  v.  Eart  of 'flimcl,  2  Q.B.  751.  It  fiAnn 
the  ^ucral  traveno  of  the  plea  tu  ■  dedarstion  on  tho  origmal  unooatiBr 
engagement  would  not  afTord  the  plaintiff  an  opportunity  of  retting  hii  c*Ka 
the  conditional  pnnnitei  and  a  replicatioa  letthig  in»  weh  quiKBad  pna 
would  be  bad,  as  a  departure  from  a  declaiadoD  chai^tw  the  &ft  eoutnct;  i 
the  cases,  Chit. Jun.  Contr.  Tnd.  m  voc. ;  Haydm  t.  mllimu,  7  Ki^  IQ; 
M.&  P.  811;  Edmmdt  v.  Douma,2C.8e  M.4SB;  DaUt  \.  HaatfthK^l 
Bing.  446. 
Fraud  cannot  be  set  up  aa  an  answer  to  the  statute,  if  the  dedaratiwi  ba  out  temid 
tbeteou,  and  the  replication  contain  a  mere  travene  of  the  idea;  CW< 
Hougham,  2B.  &C.  149;  3  D.  &  R.  322,  5.  C.  See pof(,  "Case,"  "linfa 
tion.  Amendment  of  niii  to  prevent  the  statute  boning;  iMldn  v,  Mjmk,! 
Ad.  Sc  E.  535,  note ;  Mavor  v.  Spalding.  1  Dowl.  &  L.  878;  Brown  t.  Id 
ierlon,  13  M.  ft  W.  556,  Where  part  of  the  deound  U  cleailj  bnttd  WOl 
statute,  it  will  be  prudent  to  enter  a  no/^proKjuiai  to  that  part;  auplKt,Sdt 
ProKgui.     Where  the  plaintltF  replies  that  the  cause  of  action  aroM  wiUi  i 

Cn,  it  is  for  him  to  prove  tbc  came  of  action,  and  that  it  accrued  orisinsl^,  a 
been  recognized  by  part  payment,  or  in  writins,  within  ox  ¥•>>■  beta  A 
fint  writ  on  which  the  action  is  brought  was  issued ;  Witti/  v.  Batmat,  S  C.  I 
M.  65S. 

Cmmteiuxnumt,  ante,  23.]  And  as  to  the  said  [wcofuJ]  plea  the  pliintil 
sailh  that  the  said  several  causes  of  action  in  the  declaration  meotiooed,  m 
each  of  them,  did  accrue  to  the  plaintiS*  nithia  six  years  next  before  tk 
commencement  of  this  suit,  in  manner  and  form  aa  the  plaindfT  hath  ibn 
thereof  complained  against  the  defendant ;  and  this  the  plaintifi*  prajl  n^ 
be  inquired  of  by  the  country,  &c. 


3.  Heplicatioa  that  Plaintiff  was  abroad  lo/ien  the  Ccaue  of  ^etw 

accrued,  and  sued  within  Six  Years  after  hia  first  Retttn.  (■) 

Commencement,  ante,  23.]     And  as  to  the  said  [ifcond]  plea,  the  phmtil 

saith  that  at  the  respective  times  wlien  the  said  several  caiuea  of  tcdfl 

accrued,  he  was  in  parts  beyond  the  seas,  and  not  in  any  part  of  the  Uniu 
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^  StfUeaiiem  that  Defendant  was  abroad,  and  that  Plaintiff  sued 

within  Six  Years  after  his  Return.  (0) 

(kmmmeemenif  ante,  23.]  And  as  to  the  said  [second]  plea,  the  plaintiff 
n  that  before  and  at  the  respective  times  when  the  said  several  causes  of 
MAan  aeemed  to  the  plaintiff,  the  defendant  was  in  parts  beyond  the  seas, 
i9wit,at  — — 9(a)  and  that  he  the  defendant  afterwards,  to  wit,  on  [<$'C.] 
Mmed  firom  the  said  parts  beyond  the  seas  into  this  kingdom,  which  said 
ndm  of  the  defimdant  was  his  first  return  into  this  kingdom  from  the  said 
|Bli  beymid  the  seas,  after  the  accruing  of  the  said  several  causes  of  action; 
■1  die  pUuntiff  further  saith  that  he  commenced  this  suit  within  six  years 
mt  after  his  the  defendant's  said  first  return  into  this  kingdom  after  the 
MnnDg  of  the  said  several  debts  and  causes  of  action ;  and  this  the  plaintiff 
imdy  to  verify,  &c. 

&  BepHeoiiom  to  a  Plea  of  the  Statute  of  Limitations  (to  a  Dedor 
feiion  2y  an  JExeentor),  that  the  Testator  issued  a  Writ  within 
Su  Years,  and  that  the  JExecutor  sued  within  a  reasonable  Time 
tfier  the  Death,  (b) 

Commencement^  emte,  23,"]    And  as  to  the  said  plea  of  the  defendant  by 

fai  [ieamdly]  above  pleaded,  the  plaintiff,  executor  as  aforesaid,  says  that 

hretofore  and  in  the  lifetime  of  the  said   E.  F.,  to  wit,  on  [^c],  the 

Idbdaiit  being  indebted  to  the  said  E.  F.  in  respect  of  the  said  several 

ftainet  and  causes  of  action  in  the  said  declaration  mentioned,  he  the 

9ii  E.  P.,  for  the  recovery  of  his  damages  by  him  sustained  on  occasion 

tf  the  non-performance  by  the  defendant  of  the  said  several  promises,  sued 

^  prosecuted  out  of  the  said  court  here  a  certain  writ  of  our  said  lady  the 

9MeD|  called  a  writ  of  summons,  bearing  date  the  day  and  year  last  afore- 

ittd,  directed  to  the  defendant,  whereby  he  was  commanded  by  our  lady 

tte  queen,  within  eight  days,  &c.  [set  out  the  wriQ,  and  thereupon  a  true 

ttff  of  the  said  writ,  with  all  proper  indorsements  thereon,  was,  within  four 

AiMJir  months  from  the  date  of  the  said  writ,  and  in  the  lifetime  of  the 

■ii  B.  F.|  to  wity  on  [^c^^  duly  served  on  the  defendant ;  and  the  said 

tendant  afterwards,  to  wit,  on  [4*^*]*  appeared  in  the  said  court  to  answer 

Ibe  sttd  E.  F.,  according  to  the  tenor  of  the  said  writ ;  and  thereupon  the 


(t)  4  AuL  t.  l6j  s.  19;  8  Saond.  121  a,  b ;  (a)  This  b  suffident,  because  mention  of 

ChLCoBtr.;  iupra,  notes  (u),  (x),  and  (y),  4  Ac  5  Ann.  c.  16,  s.  19,  is  omitted  in  3  &  4 

Mfkt  HaKate  once  begins  to  ran,  no  sul»e-  Will.  4>  c.  42,  s.  7;  and  therefore  it  is  not 

CibwBM  abroad  will  stop  it ;  Doe  v.  necessary  to  negative  that  defendant  was  in 

4  T.  R.  310;  bat  the  absence  beyond  Ireland,  &c.;  Lane  v.  Bennett,  1  M.  Ac  W.  72. 

Ilfelif  €M  of  avtml  eo-coatnctora  pcevents  (6)  Bull.  N.  P.  150;   Chit.  Contr.;  2 

ifcliiHaii  fn—  i—BJag :  Fmmiu  ▼.  Andenan,  Saund.  64n;  Waters  v.  Lord  Thanet.^Q. 

MLJ.M»«.B.  B.767. 
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said  E.  V.  allerwards,  to  wit,  on  [4^.],  by  G.  H.  his  Bttorney,  de 
agaitnt  the  defendant  in  the  said  action  upon  promiseB,  upon  and  for  i 
perfonning  of  the  same  identical  promises  in  the  said  dedaratioD  i: 
action  above  mentioned  ;  and  the  defendant  thereopon  afterwarda,  to  i 
[^.],  pleaded  lo  the  aaid  declaration  of  the  said  E.  F-t  and  the  saa 
was  duly  continued  pending  and  undetermined  in  the  said  court  unt 
said  E.  F.  afterwards  and  whilst  the  said  suit  was  pending  and  undeten 
and  before  but  within  six  years  (c)  next  before  the  connnencement  <i 
present  suit,  to  wit,  on  [^c],  died,  and  thereupon  the  said  suit  of  th 
E,  F.  was  thereby  then  abated,  determined  and  ended ;  and  the  pi 
further  says  that  he  as  such  executor  afterwards,  and  within  a  rew 
time  next  after  the  death  of  the  said  E.  F.,  tliat  is  to  say,  within  a  yen 
his  death,  to  wit,  on  [^.]>  for  the  recovery  of  the  damages  sustain' 
him  as  executor  as  aforesaid  by  reason  of  the  non-performance  of  th 
promises  in  the  said  declaration  in  this  action  above  mentioned,  sue 
prosecuted  out  of  the  said  court  here  in  this  suit  a  certain  other  writ  < 
lady  the  queen,  called  a  writ  of  summons,  bearing  date  the  day  and  yei 
aforesaid,  directed  to  the  defendant,  whereby  [^.  tet  out  the  wril  at  ti 
of  the  plaiiU^  as  executor];  and  the  said  plaintiff  further  says,  that 
wards,  to  wit,  on  [^c],  the  defendant  appeared  in  the  said  court  in  tht 
mentioned  action,  according  to  tlie  same  writ,  and  the  plaintifT,  as  ex< 

as  aforesaid,  by  the  said ,  his  attorney,  afterwards,  to  wit,  on  | 

declared  thereon  against  the  defendant  in  manner  and  form  aforesaid 
die  plaintiff  avers  that  the  said  several  causes  of  action  accrued  to  thi 
E.  F.  within  six  years  next  before  the  issuing  of  the  said  firat-ment 
writ  by  and  at  the  suit  of  the  said  E.  F.  as  aforesaid ;  and  tbia  the  pli 
is  ready  to  verify.  See. 
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iat  the  Pkdntifftoas  imprisoned  when  the  Cause  of  Action 

accrued. 

Pigot  V.  Rush,  4  A.  &  E.  912. 

at  Writs  were  issued  and  returned. under  2  W.  4,  c.  39,  s.  10, 

to  save  the  Statute. 

mUiams  V.  mUiams,  10  M.  &  W.  174;  Ibid.  476. 

terns  from  the  case  of  Pratt  v.  Hawkins,  Q.  B.  Feb.  7,  1846,  that  this  is  not 
o  be  BpedaDy  replied,  because  the  action  is  not  well  commenced  for  the  pur- 
roidiDg  Uie  statute,  unless  the  writs  have  been  duly  returned  and  entered  of 
id  see  Harper  v.  PhiUipt,  7  M.  &  G.  397.  Process  returnable  on  execution 
ow  be  continued  on  the  record;  Harmer  v.  Johnson,  14  L.  J.  Exch.  292. 


LOAN  SOCIETIES. 


k  4  Vict.  c.  110,  continued  by  8  &  9  Vict.  c.  60.  If  the  society 
id  under  those  statutes,  and  sue  for  a  loan  by  the  trustees  on  a  note 
fable  to  its  treasurer,  see  3  &  4  Vict.  c.  110,  s.  16;  ante,  14, 
a  valid  plea  might  be  framed  under  sect.  13  of  the  first  statute, 
oan  was  made  to  one  person  at  one  time,  and  was  of  a  greater 
Kan  £15 ;  and  another  plea  that  it  was  a  second  loan  before  a 
le  had  been  repaid.  It  may,  however,  be  questionable  whether  the 
1  lie  at  all,  and  whether  by  the  16  th  section  the  only  mode  of  re- 
payment of  such  notes  is  by  application  to  a  magistrate,  as  therein 
see  Tmms  v.  Wimams,  3  Q.  B.  41 3 ;  Alton  v.  Pyke,  4  M .  &  6. 421. 
the  society  be  not  enrolled,  it  would  be  no  plea  to  an  action  on  a 
3  payable  to  an  individual,  that  the  money  was  really  advanced  by 
My,  and  that  its  rules  were  not  enrolled,  Bawden  v.  Honell,  3  M • 
;  as  there  seems  nothing  per  se  illegal  in  such  societies,  and  the 
re  only  permissive,  not  compulsory,  Jones  v.  JVoolsan,  5  B.  &  Aid. 
ly  V.  Tonmson,  4  Camp.  5 ;  and  see  Green  v.  Gosden,  2  M .  &  6. 446. 
I  the  plaintiff  states  in  his  declaration  that  he  sues  as  trustee  under 
I  plea  of  nonenrolment  of  the  rules  would  seem  good ;  see  form, 
;  y.  Whitehead,  5  M.  &  G.  439.  Proof  of  enrolment ;  Margetts  v. 
D.  &  L.  5S2. 

«mporaneous  written  memorandum,  such  as  the  rules  of  such 
introlling  the  efiect  of  the  note,  might  be  pleaded,  provided  it  be 
the  party  to  whom  the  note  was  given,  and  refer  in  the  body  of 
lote  itself;  Brown  v.  Langley,  4  M.  &  G.  466.  As  to  defence  by 
•ee  Bramn  v.  Wilkinson,  13  M.  &  W.  14. 
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LUNACY. 

The  lunacy  of  the  defendant,  and  that  the  pbuntiff  had  notice  of 
V.  Kirknalt,  8  C.  &  P.  679,  at  the  time  of  maktng  the  contract,  wo 
proper  to  be  pleaded  specially,  as  being  a  matter  "  showing  the  tr; 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  ot. 
New  Rulea,  anU,  S16,  286 ;  see  form  of  plea,  HarruM  v.  AicAorA 
&  Rob.  304 ;  and  see  Alcock  v.  Aleock,  3  M.  &  G.  868.  As  to  thi 
in  general,  see  Chit.  Contr.  lad.  in  voc.;  Bagtter  v.  Lord  Porttmiml 
C.  170.  A  lunatic  is,  in  Ia«r,  incapable  of  stating  an  account ;  Ti 
Biipham,  2  M.  &  W.  2.  The  lunacy  of  the  defendant,  subie^^aU  t 
teiing  into  the  contract  sued  on,  is  no  defence  ;  Jonei  v.  Evans,  8  Di 

If  the  piamtiff  be  a  luoatic,  any  one  may  Bue  for  him  in  hia  nam 
Dig.  "Ideot,"  B.  7 ;  Rock  v.  Shde,  7  Dowl.  22. 


MARRIAGE,  BREACH  OF  PROMISE  OF.  (d) 

1,  Plea  to  an  Action/or  Breach  of  Promise  of  Marriage,  t 

Plaintiff  misconducted  herself  after  the  Promise. 
Commetuxment,  ante,  21,  2i.']  —  Saith  that  at  the  time  of  the  n 
the  defendant's  said  promise  the  plaintiff*  appeared  to  the  defenda 
and  be  made  the  said  promise  on  tlie  faith  and  under  the  suppos 
the  plaintiff*  was,  a  chaste  and  modest  woman,  and  a  person  of  corn 
and  demeanour,  but  that  affer(e)  the  making  of  the  said  promise  ai 


PLEAS  IN  ASSUMPSIT  -.—MASTER  AND  SERVANT.     863 

My  beach  thereof  to  wit,  on  [<^.]»  and  on  divers  other  days  and  times 
kitweeo  that  day  and  the  commencement  of  this  suit,  the  plaintiff,  without 
tkeoDsent  of  the  defendant,  improperly  drank  divers  large  and  excessive 
futitiet  of  spirituous  and  other  liquors,  and  became  and  was  intoxicated 
■idnuiky  and  whilst  she  was  so  drunk  and  intoxicated  as  aforesaid  ire- 
fNOted  divers  theatres  and  other  places  of  public  resort,  and  there  used 
iwval  and  pro&ne  language,  and  conducted  herself  in  a  lewd,  indecent 
mi  iaproper  manner ;  and  also  on  the  several  days  and  times  aforesaid, 
lilkHit  the  defendant's  consent,  had  illicit  and  improper  intercourse  with 
tm$  and  very  many  persons,  to  wit,  E.  F.,  G.  H.,  and  divers  other  per- 
nn  to  the  defendant  unknown,  and  abandoned  and  gave  herself  up  to  a 
M  and  dissolute  course  of  life,  and  became  and  was  a  common  prostitute, 
■d  walked  the  streets  and  frequented  the  theatres  and  other  places  of  pub- 
Se  retort  in  that  character,  and  became  and  was  a  person  of  bad  character 
■ii^utation,  (/)  for  which  reason  the  defendant,  at  the  said  time  when, 
[^],  refused  to  marry  the  plaintiff,  as  he  lawfully  might ;  and  this  the 
defendant  is  ready  to  verify,  &c. 


1  Pka  that  Plaintiff  had  had  carnal  Intercourse  with  a  third  Per^ 
m  before  the  Promise,  which  Defendant  did  not  discover  untU 
^krwards  ;  and  similar  Plea  that  she  had  had  a  Child. 

Young  V.  Murphy^  3  Bing.  N.  C.  58. 


H 


MASTER  AND  SERVANT. 

&e  ** Declarations/'  ante,  160;  "Effect  of  Non  Assumpsit/'  anle^  230; 
Work,  &c." 


L  Plea  to  an  Action  for  discharging  a  Singer,  that  she  was 

incompetent. 

Cmmeiteement,  ante,  21,  24.]  —  Saith  that  before  and  at  the  time  of  the 
[  ^bg  of  the  said  agreement  in  the  said  [first]  count  mentioned,  the  plain- 
>  Vrqprasented  to  the  defendant  that  she  was  reasonably  competent  and  had 

Mldcnt  skill  and  ability  to  sustain  the  part  of  [prima  donnut]^  and  to  sing, 
'H<idperfenn  as  such  at  and  in  the  said  theatre,  and  that  he  the  defend- 

Htflttercd  into  the  said  agreement  upon  the  faith  of  and  in  the  belief  in  the 

(/)  Of  emme  the  statement  of  miicondact  Mortlock,  Holt«  N.  P.  R.  151 .    It  wonid  l>e 

^M  be  govened  by  the  facts  proveable.  advisable  to  state  in  the  plea  as  particalar  an 

0Hf  ef  gross  immortl  conduct  in  one  in-  account  of  the  alleged  misconduct  as  the  eri- 

w|tt  a  Ibiid  person,  and  of  bad  cha-  dence  would  probably  warrant ;  see  Burgets 


fa  tfM  ndiliboiirhood,  was  held  suffi-  ?.  Btaunumt,  M.  &  0.  ;  S.  C.  2  D.  & 
■it  %j  Loid  KenyoD,  C.  J.  in  Foulket  v.  L.  590,  cited  post,  *'  Rescinded  Contract," 
itmy,  3  Esp.  R.  286}  see  BaddeUy  ?•      384«ob6. 


$U     PLEAS  IN  ASSUMPSIT:— MASTER  AND  SERVANT. 

truth  of  such  representations;  and  the  defendant  further  saith  ibit 
plaintiff,  after  the  making  of  the  said  agreemeot,  and  by  virtue  thereof  t 
aaBume  to  austain  the  part  of  and  to  act  and  perform  as  Iprima  dotuu]  att 
uid  theatre  on  dirers  occasions,  but  on  each  of  such  occasions  the  plant 
entirely  failed  duly  and  properly  to  sustain  the  part  of,  or  to  sing,  act  orpi 
form  at  [prima  dontut]  at  and  in  the  said  theatre,  and  had  not  at  aoj  lli 
sufficient  skiU  or  ability  for  that  purpose,  and  by  reason  thereof  great  diq 
probatkH)  of  the  said  performances  of  the  plaintiff  was  on  each  of  audi  •« 
aions  felt  and  expressed  by  the  audiences  who  witnessed  such  perfbnoMCi 
and  thereupon  it  thereby  then  became  and  was  and  is  highly  iojurioai  I 
the  defendant,  and  prejudicial  to  the  interests  of  the  proprietor  of  tbesi 
theatre  and  others  connected  therewith  thai  the  plaintiff  should  again  atWj 
to  sustain  the  part  of  [priina  donna,^  or  act  or  perform  as  such  at  the  m 
theatre,  and  it  thereby  then  became  and  was  expedient  and  necessary  to  fi 
chai^  her  from  so  doing ;  and  the  defendant  further  saith  that  the  pUoli 
never  was  nor  is  she  reasonably  competent  or  able  to  undertake  or  sow 
the  part  of  [prima  donna]  at  the  said  theatre,  or  to  sing,  act  or  perfbrai 
■uch,  and  hath  not  been  prevented  from  so  doing  by  illness  or  other  liol 
cause  or  reasonable  excuse;  wherefore  the  defendant,  before  any  raw 
accrued  due  to  tlie  plaintiff  by  virtue  of  the  said  agreement,  and  befixe  ll 

said day  of -,  a.  d.  — —  [the  day  nken  the  ettgagenKtU  ttat  le  ht 

ended],  and  before  the  commencement  of  this  suit,  to  wit,  on  [|4<-1  ^ 
discharge  the  plaintiff  from  again  assuming  or  attempting  to  sing,  act  i 
perform  aa  [^prima  donna]  at  the  said  theatre,  and  hath  refused  to  pay  ti 
said  sum  of  money  in  tlie  said  first  count  alleged  to  be  due  and  in  anevj 
the  defendant  lawfully  might  for  the  cause  aforesaid;  and  this  the  defeaiM 
is  ready  to  verify,  &c. 


FLEAS  IN  ASSUMPSIT  -.—MASTER  AND  SERVANT.     365 

nfann  to  and  obey  the  said  rules  and  regulations  in  that  count  mentioned, 
■d  Id  me  due  care  well  and  diligently  and  faithfully  to  serve  the  defendant 
I  the  nid  capacity  of  teacher  at  the  defendant's  said  academy,  and  the 
rfadant  retained  the  plaintiflf  as  therein  mentioned  upon  the  faith  and  in 
jnderation  of  the  plaintiff's  said  promises ;   and  the  defendant  farther 
ith  that  he  was  always  ready  and  willing  to  continue  to  retain  and  employ 
Hfkintiff  in  the  said  capacity  and  upon  the  terms  in  the  said  first  count 
MttXMied,  until  he  dismissed  the  plaintiff  as  after  mentioned;   and  the 
rfbdant  further  saith  that  the  plaintiff  did  not  nor  would,  after  he  entered 
id  was  received  into  the  service  of  the  defendant,  as  in  the  first  count 
ncmied,  conform  to  or  obey  the  said  rules  and  regulations  in  that  count 
atioiied,  or  use  due  care,  well,  diligently  or  faithfully  to  serve  the  defendant 
lilbresaid,  and  the  plaintiff,  from  time  to  time  after  he  entered  such  service^ 
il  before  and  until  he  was  so  discharged,  wrongfully,  carelessly,  obstinately 
li  improperly  neglected  and  refused  to  conform  to  or  obey  the  said  rules 
li  regulations,  and  broke  and  violated  the  same,  and  behaved  and  con- 
ided  himself  as  such  teacher  in  a  careless  and  improper  manner,  and 
igleeted  his  duties  as  such  teacher,  and  wrongfully  absented  himself  from 
M  snd  academy  and  from  the  defendant's  said  service  at  undue  and  unrea- 
nUe  hours  and  times,  and  remained  absent  therefrom  without  reasonable 
Me  or  excuse  for  long,  improper,  and  unreasonable  periods,  and  greatly 
Jnondncted  himself  as  such  teacher,  and  thereby  the  defendant  was 
rody  injured  in  respect  of  divers  matters  and  businesses  in  which  he  em- 
lojed  the  plaintiff  in  his  said  situation  and  capacity ;  and  by  reason  of  the 
imises  it  became  and  was  necessary  and  expedient  for  the  due  conduct 
■1  management  of  the  said  academy  and  reasonable  that  the  defendant 
iNHild  discharge  and  dismiss  the  plaintiff  from  his  said  service  and  employ 
•  nich  teacher,  as  in  the  said  first  count  mentioned  ;  wherefore  the  defend- 
at  afterwards,  to  wit,  at  the  said  time  when,  {_^c,'],  in  the  first  count  men- 
imed  in  that  behalf,  [committed  the  supposed  breach  of  promise]  in  the 
fait  count  mentioned,  as  he  the  defendant  lawfully  might  for  the  cause 
rfoRMid ;  and  this  the  defendant  is  ready  to  verify,  &c. 


S>  B^flicaium  thereto,  that  the  Plaintiff  was  absent  by  the  Defend- 
mis  Consent,  and  was  taken  ill,  but  as  soon  as  he  recovered  offered 
to  retwrn.  (fi) 

Osmmeneement,  ante,  23.]    —  Says  that  the  plaintiff,  after  he  entered  and 
M  neehred  into  the  service  of  the  defendant,  as  in  the  said  first  count  men- 


(i)  De  Uarifc  miglit  be  replied,  but  it      be  specially  replied  an  above.    See  Index, 
nM^ayaaC  tbe  pluntiff  was  absent  at      "  Leave  and  Licenae." 
L   As  eoMsnt  of  the  defendant  ought  to 
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tfamed,  and  until  and  upon  tbe  — —  day  of thai  next  MiomiBg, 

all  thing!  confmrn  to  and  obey  the  aaid  rule*  and  regulation*  in  tks  ai 
count  nientitMwd,  and  uie  due  care,  well,  diligently  and  ftiihlnl^  t 
the  defendant  in  the  capacity  of  a  teacher  at  the  defendant's  nid  ac 
and  did  behave  and  conduct  himself  as  such  teacher  in  a  carrinl,  < 
and  proper  manner,  and  faithfully  attend  to  hia  duties  as  snch  teidx 
the  plaintiff  funher  says  that  on  the  said  last  mentioned  day  the  de 
gave  to  the  plaindffhia  the  defendant's  permission  and  consent  for  th 
tifftoftbaent  himself  from  the  said  academy  and  (rom  the  defendn 
vice  until  the  night  of  the  same  day  or  the  morning  of  the  day  dM 
following;  and  thereupon)  in  pursuance  of  such  permission,  the  pbi 
tbe  day  laat  aforesaid,  with  the  knowledge  of  the  defendant,  left  t 
academy  and  the  defendant's  lerrice  for  the  time  aforesaid ;  and  die  ] 
further  says  that  after  he  had  ao  left  the  said  academy,  to  wit,  on  dte  t 
of  the  day  laat  aforesaid,  he  was  taken  very  ill  and  became  and  wi 
■ick  and  unable  to  return  to  the  said  academy  and  the  defendant's  a 
vice  on  the  night  of  that  day,  whereof  the  defendant  then  had  notice, 
plaintiff  remained  and  continued  so  ill,  sick  and  unable  to  return  to  I 
academy  and  the  defendant's  service  until  and  upon  the  aaid  — 
-  -  then  next  following,  when  the  plaintiff  having  recorered  fr 
Qlnesa  and  sickness  aforesaid,  he  the  plaintiff  was  then  and  before  tl 
tnencement  of  this  suit  ready  and  willing,  and  then  offered  to  retuv 
add  academy  and  the  defendant's  service  in  the  capacity  aforesaid, 
continue  and  abide  in  the  service  and  employ  of  the  defendant  in  tl 
city  and  upon  the  terms  in  the  aaid  first  count  mentioned,  and  then  re 
the  defendant  to  lufler  and  permit  the  plaintiff  so  to  do ;  of  aD  wh 
aereral  jnremiaeB  the  defendant  then  had  due  notice ;  and  this  the  pli 
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neement  of  this  tuiti  to  wit,  on  [^c],  he  the  defendant  gave  to  the  plain- 
^  one  eakndar  month's  notice  of  his  the  defendant's  intention  to  put  an 
I  Id  die  Mid  senrice  and  employ,  and  to  discharge  the  plaintiff  therefrom ; 
[  this  die  defendant  is  ready  to  verify,  &c. 


MONEY  HAD  AND  RECEIVED. 


Iftst  of  noo  asBunqMH,  antCf  228.  If  the  money,  haying  been  once  received  to 
itMTs  use,  was  afterwards  paid,  or  remitted  according  to  his  orders,  that  should  be 
Mtf  pleaded ;  so  if  it  was  deposited  in  the  hands  of  the  defendant,  "  to  abide  the 
it  so  wbidi  a  wager  diall  have  been  made  for  a  sum  of  money  to  be  awarded  to 
visnsr  of  an  wUmqfiU  game,*'  and  the  plaintiff  sue  as  such  winner,  see  ante, 
mduL"  p.  ai9;  Dom^ree  v.  Hutehimon,  10  M.  &  W.  85 ;  Alport  v.  Nutt,  14 
r.  SrS|  a  P. ;  and  plea  in  AppUgarth  v.  Colley,  10  M.  &  W.  723.  And  the  de- 
MttMi  tiie  money  has  been  dcpoSted  in  the  hands  of  the  defendant  for  any  other 
tton  should  also  be  pleaded,  ante,  325. 


MONEY  LENT. 


Hkt  of  mm  assnmpsit,  ante,  228.  If  knowingly  lent  to  enable  the  defendant  to 
MflUi  an  iUsgal  object,  that  should  be  roecially  pleaded;  ante,  "  Illegality," 
19^  nd  ^  Oammg/'  p.  319 ;  and  Chit.  jun.  Contr.  Index,  **  Money  lent." 


MONEY  PAID. 


Ubd  ofnon  assumpsit,  on/e,  229.  niegality  of  consideration  should  be  specially 
lie^  as  where  the  plaintiff  and  the  defendant  are  jointly  engaged  in  an  illegal  con- 
Q,  ad  one  pajrs  money  for  the  other  in  the  furtherance  of  it;  De  Begnis  v. 
Mtesd,  10  Bing.  107 ;  and  see  Chit  Contr.  and  ante,  325.  * 


NEW  ASSIGNMENT. 


Hi  A  new  aaignment  is  in  general  necessary,  where  the  plaintiff  has,  or  has  had, 
fiio  canses  of  action  against  the  defendfmt,  either  of  which  the  declaration  will 
ikf  and  the  defendant  having  a  supposed  answer  to  one  such  cause  of  action, 
pleads  that  answer;  see  Steph.  and  1  Chit.  PI.  7th  ed.  p.  653,  &c.  In  such  case 
fha  plaintiff  must  reply,  by  repeating,  as  it  were,  the  declaration,  statinff  either 
that  he  Is  not  proceedmg  for  the  causes  of  action  professedly  answered  in  the 
risa,  or  else,  that  he  is  proceeding  not  only  for  those  causes  of  action,  but  for 
ua  otheis  also.  To  ibis  new  aai^nment  the  defendant  pleads  again ;  if  in 
denial,— then  the  issue  to  be  tried  will  be  whether  or  not  mere  were  in  reality 
two  debts,  or  two  causes  of  action ;  Hall  v.  Middleton,  4  A.  &  E.  107.  If  in 
and  avoidance,  it  is  admitted  on  the  record  ihni  there  were  two  such 
of  action,  and  the  plea  to  the  new  assignment  must  be  answered,  by  tra- 
or  otherwise,  as  if  it  were  pleaded  to  an  entirely  new  declaration ;  in  such 
therefore,  issue  cannot  be  taken  on  the  fact,  whether  the  cause  of  action 
in  the  new  assignment  (and  professedly  answered  in  the  plea  thereto)  be  tden- 
tkai  with  that  mentioned  in  the  declaration ;  Heydon  v.  Fkompum,  1  A.  &  E. 
21Qi    So  If  a  plea  to  a  bill  count  (unnecessarily)  assert  that  the  defence  oon- 
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tsined  in  it  ii  applicable  ta  thai  bill  ^d  no  other,  the  plunlifl'  diaald  Mt  td> 
i«ae  upon  that  auertion ;  but  should,  if  the  beta  warrant  it,  new  ■■ipi  MMir 
Ml;   Whaler  t.  Senior,  7  M.  &  W.  563. 

Where  the  declaration  it  general  ia  ita  statementa,  and  theplekii  ugMmlhk 
Buawer,  (a*  would  be  the  case  where  two  counts  forgoodi,  &&  nid,  tee.  m^ 
n«iy  plea  of  payment  is  pleaded,  see  Jama  v.  Liagkam,  5  B.  N.  C  BSi,)  fl^  ..2 
it  it  not  necessary  to  new  anisn,  though  the  defendant'!  eridenee  imH?  WKKK  1 
a  came  of  action  included  in  the  decl^tion ;  nich  a  plea,  {deadcd  onaf  AMV- 
circunutanees,  will  be  taken  to  mean,  that  tehatever  ctaim  the  plaintiff  can  rii- 
Uiih,  the  defendant  undertakes  to  answer,  and  all  atnbigui^  i«  in  raaliil' i^ 
moved  by  the  particulBTB  of  demand;   Freernany.  Crajh,  4  TA.  SiW.i.   Ite, 
where  to  a  decUrstion  on  a  continuinK  guarantee  for  £78,  the  defendant  pleiU 
that  the  principal  paid  £78,  it  was  held  tiiat,  under  a  deniid  of  thatpiyinBd,te 
piMntiff'  might  prove  an  unpaid  ba/atice  beyond  the  £7B  ;  Afmn  t.  1^4 
Q.  B.  218. 

But  where  tiie  pleaitielf  narrowg  the  generality  of  the  declaration,  and  dw[Ukr— 
tiffwithei  to  go  beyond  the  plea,  he  must  new  aaaign;  aa  where  toaeoolbM 
work,  &c  the  defendant  pleaded  tliat  it  was  done  inuler  a  ipecySc  ai^iiiiM  M 
which  wBi  set  out  in  the  plea,  and  that  the  latter  work  waa  paid  nr,  it  wmMm 
that  by  denying  the  payment,  the  pUintiff  accepted  the  leatiictad  iaaw  dln^B 
and  toat  consequently  he  could  not,  without  new  aMJgning,  nconc  tx  w^^ 
«jta  that  agreement;  IbgfrtT.  Cuilonce,  1  Q.  B.  83.  So  where  to  dih  ftq 
wi^ei  as  a  servant,  an  agreement  was  pleaded  that  the  plaintiff  diaald  Ub^ 
wages  actually  due  if  he  got  drunk,  and  avening  that  he  did  do  ao,  thtOi 

■aid  that  if  tlw  plaintiff  were  suing  for  wages  due  q^lcriuch  dmni 

aMgnment  was  the  proper  course  for  him  to  ad<^;  JUmAnai  v 
H  A.&E.4I7. 

Hie  plaintiff  by  the  form  of  his  own  replicatiDn  may  be  the  means  of  thus  nld^' 
ing  the  iame,  as  where  to  a  declaration  tor  goods,  &c.,  the  defendant  phaiU  - 
teleaae,  and  the  plaintifi^  instead  of  denying  that  he  ralaaicd  die  aoM  ^» 
action  in  the  declaration,  replied  non  at  fattum,  it  was  held  that  he  tn^  BV 
have  newly  assigned  causes  of  action  which  bad  accrued  after  the  releawi  y^ 
that  he  couU  not  recover  for  such  under  the  isnie  he  had  taken ;  JM  t.  SB* 
15  Uw  J.  Q.  B.  94. 


iVetD  Attifftimenl  to  a  Plea  in  Assumpsit,  that  the  PUuniiff  nut  f>^ 
another  Cause  of  Action  than  that  answered  in  the  Plea. 
Commmcemmt,  ante,  23.]    And  the  plaintiff  as  to  the  uud  [tec(mS\ii^ 
b]r  the  defendant  above  pleaded,  to  the  sum  off ,  parcel  of  the  sttmftr* 
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f  oAer  and  different  causes  and  rights  of  action  from  those  in  the  said 
md]  plea  answered ;  and  this  the  plaintiff  is  ready  to  verify  ;  wherefore 
nocb  as  the  defendant  hath  not  answered  the  causes  and  rights  of  action 
k  dedtration  mentioned  as  aforesaid,  so  newly  ahove  assigned  as  afore- 
l  the  ^aintiff  prays  judgment  and  his  damages  hy  reason  thereof  to  be 
'dpi  to  him,  &c.     [CoumeVs  signature. 


NOLLE  PROSEQUL 


k  Af  to  t  iid«  pros,  in  general,  see  Chit.  Arch.  8tb  ed.  Index,  "  Nol.  Pros. ;"  1 
taad.  207.  If  entered  before  trial,  its  effect  is  to  withdraw  that  part  of  the 
Mb  ftom  the  consideration  of  the  jury  in  that  cause ;  but  it  does  not  prevent  a 
Meond  action  being  brought  for  that  part  of  the  claim ;  Amor  v.  Cuthbert,  3  M. 
*  G.  1 ;  5.  C.  2  Dowl.  N.  S.  160. 

A«of.flroi.  may  be  entered  at  any  time  even  after  tlie  trial;  Fallows  v.  Bird,  2 
C.  11.  &  E.  457.  And  where  no  issue  has  been  joined  as  to  a  particular  count, 
the  araper  course  is  to  enter  a  nol.  pros,  on  it  after  trial  of  the  other  issues ; 
iMtiev.  GompertM,  1  Car.  &  M.  55 ;  Allsop  v.  Smith,  7  C.  &  P.  708. 

Wbeie  the  defenoant  has  demurred  to  the  whole,  Drummond  v.  Dorant,  4  T.  R. 
^  or  to  part,  Butler  v.  Mapp,  10  Bing.  391,  of  a  declaration,  the  plaintiff 
MBDot  in  general  rectify  his  error  by  entering  a  noL  pros,  to  the  part  objected 
to.  k  Qiuirrington  v,  Arthur,  U  M.  &  W.  491 ;  S.C.2  D.  N.  S.  1036;  he 
W  allowed  to  do  so  as  to  issues  in  fact,  the  defendant  having  succeeded  on 
>A>r  iisaes  in  law,  and  having  then  moved  for  judgment,  as  in  case  of  a  non- 
Hit  By  3  &  4  W.  4,  c,  42,  s.  33,  "  where  any  nolle  prosequi  yhall  have  been 
tttend  upon  any  count,  or  as  to  any  part  of  any  declaration,  the  defendant  shall 
W  entitled  to,  and  have  judgment  for,  and  recover  his  reasonable  costs  in  that 
Mttf.**  This  applies  where  the  nol,  pros,  is  entered  as  to  part  of  the  sum 
diiffled;  WUUamsv,  Shorwood,  3  Bing.  N.  C.  331 ;  5  Dowl.  371,  S.  C.  When 
entered  in  consequence  of  a  demurrer,  the  costs  of  the  demurrer  must  be  paid, 
Goidard  v.  Smith,  2  Salk.  456 ;  but  such  costs  need  not  be  paid  or  deducted 
antfl  the  final  taxation,  Bertram  v.  Gordon,  6  Taunt.  441.  Where  the  plain- 
tif  ia  efl^  abandons  his  cause  of  action  as  to  the  other  issues  as  well  as  to  the 
<Mie  on  which  the  nol,  pros,  is  entered,  the  defendant  will  be  entided  to  the  costs 
of  those  other  issues  also ;  Godee  v.  Goldsmith,  2  M.  &  W.  102 ;  5  Dowl.  288, 
I C;  Coatesy,  Stephens,  2  C.  M.  &  R.  118 ;  3  Dowl.  784,  S,  C ;  Topham  v. 
ttbor^  5  Dowl.  676. 


NoUe  Prosequi  to  the  whole  or  part  of  a  Plea. 

fSeathn  to  the  other  pleas  as  usual,"]  And  the  plaintiff  as  to  the  said 
sf  of  actioir  in  the  said  declaration  mentioned,  so  far  as  the  [second"] 
ffates  thereto,  [or  if  the  whole  plea  be  not  admitted,  say  "  so  far  as  the 

'metmd]  plea  relates  to  a  portion  thereof,  to  wit,  the  sum  of  £ , 

I  of  tbe  said  sum  in  the  [first]  count  mentioned,"]  says  that  he  will  not 
r  prosecute  his  suit  in  respect  of  the  last  mentioned  causes  of  action  ; 
bie  M  to  such  last  mentioned  causes  of  action  let  the  defendant  be  ac- 
l,  and  go  thereof  without  day,  &c. 

PARTNERSHIP  OF  THE  PLAINTIFF  AND  DEFENDANT. 

<<  Non  Aisumpsity"  anU^  229 ;  and  aee  <'  Bills/'  ante,  266. 

BB 
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PUa  to  an  Action  agatnit  a  retired  Member  of  a  Fim,  that  db 

retired  another  Partner  came  in,  and  that  fiy  the  ammaU  q 

Partiet  the  Debts  of  the  old  J^rm  were  trantfared  to  the  tun 

Hart  V.  Alexander,  7  C.  &  P.  7*6 ;  S.  C.  2  M.  fc  W.  484.     Ai  to 

iog  to  a  bill  the  partnership  of  plauiiiflf  and  defendant,  aee  Fox  t.  Fr 

M.  8e  W.  131 ;  and  see  a  form  of  plea,  in  an  action  by  two  partnen 

agreement  between  the  defendant  and  one  of  them,  Buffideot  to  dtl 

action ;  Gordon  v.  Ellis,  7  M.  &  G.  G07  ;  S.C.Slt.&h.  808.     Saba 

parlnerahip  no  defence  to  an  action  for  a  Iobd  ;  Garrard  t>  Han 

M.  &  G.  477.  

PAYMENT. 

Obi.  Ai  to  thif  dsfonce  in  ganaral,  tee  Chit  Cootr. ;  Stark.  Evid.;  RsaoM 
Smith'i  Mercantile  Law ;  "  Fleu  of  Accord  and  Satii&ction  in  Ooodi^  St 
232. 

By  Rules  of  M.  T.  1  Vict.  "  Payment  ihall  not  in  any  case  be  alio 
be  given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  [ 
ia  bar. 

"  In  any  case  in  which  the  plaintiff,  in  order  to  avoid  the  expeoae 
plea  of  payment,  shall  have  given  credit  in  the  particulars  of  hit  denu 
any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the 
tiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  the  paynwat  a 
sum  or  sums  of  money. 

"  But  this  Rule  is  not  to  apply  to  cases  where  the  plaintifi^  altot  i 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  eertaim  h 
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riited  be  pleaded,  Cooper  v.  Morecrof},  «3  M.  &  W.  500;  and  the  defendant 
fnve  cotriei  of  payments  in  the  handwriting  of  tlio  plaintifiT,  Linley  v.  Polden, 
2  Bowl.  780 ;  indeed  the  reason  for  making  the  rule,  was  to  prevent  a  defend- 
ant who  had  a  case  of  falie  pa3m[ient,  pleading  only  the  general  issue  and  losing 
the  costs  of  that  issue,  but  reducing  the  plaintiff's  claim  to  nominal  damages  by 
the  surprise  thus  effected;  per  Alderson,  B.,  Speck  v.  Phillips,  5  M.  &  W.  282 ; 
and  see  Lord  v.  Ferrand,  1  Dowl.  &  L.  630. 
nijment  mutt  be  pleaded  in  all  cases  where  payments,  at  wek,  arc  not  credited  in 
fte  paiticulaTs ;  see  ante,  49.  The  plea  will  be  taken  to  apply  to  the  plaintiff's 
deoumd,  whatever  it  may  be  provea  to  be,  and  therefore  it  is  not  in  general 
necwiry  for  the  plaintiff  to  new  assign ;  Freeman  v.  Crojh,  4  M.  &  W.  4 ; 
Jmetv.  Lmgham,  5B.  N.  C.  553;  see  ante,  *<  New  Assignment,"  367,  and 
cbi.  The  defendant  therefore  cannot,  by  truLy  pleading  jiaynient  of  a  sum 
wliieh  the  plaintiff  does  not  claim  in  the  present  action,  gain  any  advantage ; 
l^fev.  Hawker,  1  D.  &  L.  189;  Kenningham  v.  AVrnn,  2  Dowl.  N.  S.  658. 


of  Myment  to  bills,  ante,  272,  273. 
A  defendant  will  not  be  compelled  to  give  particulars  under  a  plea  of  payment ; 
Fkippi  V.  Southern,  8  Dowl.  208. 


»  Gmural  Plea  of  Payment  to  the  whole  of  a  Count,  or  to  the 

whole  Declaration.  (/) 

e  Q.  R  [or  "C.  P."  or  "Exch,  of  P."] 

The  —  day  of——,  a.  d,  — — ,  («) 

And  the  defendant  (n)  by  his  attorney,  [as  to  the  said 

first  count  of  the  said  declaration],  says  that  after  the  accruing  of 
tlie  said  leveral  causes  of  action  in  the  said  [first  count  of  the] 
ritioii  mentioned,  and  before  the  commencement  of  this  suit^  to  wit,  on 
my  dajf{o)  before  date  of  declaration'],  he(p)  paid  to  the  plaintifr(9) 
he  plamtifi*  then  accepted  (r)  and  received  of  and  from  the  defendant 
a  sums  of  money,  («)  to  wit,  to  the  amount  of(0  all  the  moneys  in  the 


fVs  isd  the  seceeedHoff  forms  are  framed 

0  ha  eqnally  applicable  to  debt  or  ss- 

1  As  to  the  dais,  see  ones,  21,  note  (d); 
the  eetidiag  of  the  cause,  see  anU,  23 ; 
ef  the  eoart,  ante,  21,  note  (e). 

See  the  necessary  vsriatioDs  where  one 
■sldetodaots  pMidB,aiils,23 ;  or  where 
las  k  fai  peisoa  and  not  by  attorney, 
I9«  aote  (s)»  If  non  assnmpsit  or  other 
S  shaded  before,  commence  this  plea 
a  fintber  plea  in  this  behalf  [as  to, 
says,&e." 
tfcoafb  toe  actual  day  laid  hers 
the  cause  of  action  sccroed,  that 
I  tpsHHrUl;  BmU^  v.  Dolly,  6  B.  N, 
»    See  mU9,  45,  note  (fr). 

At  riaa  may  sllege  that  defendant's 
nU,  MmitMi  V.  miwU,  7  M.  &  W. 
pM  ae  advantage  is  gained  by  this  mode 
mbtg,  because  the  replication  may  deny 
It  pnymint  and  the  agency,  ibid.  The 
HI  aitBl  be  bv  the  defendant  or  by 
«t  aitheriMd  by  bim,  and  if  there  are 
\  diAadanie  tb«  antbority  to  pay  must 
mm  silt  either  esniessly  or  impliedly ; 
wwr.  MUter,  It  U.hyf.  125.    Pay 


ment  by  one  of  several  who  are  jointly  seed  is 
pirimd  facie  a  psyment  by  all,  WatUn  v. 
Smith,  2  B.  Ac  Ad.  889 ;  and  payment  by  one 
of  several  joint  and  several  makers  of  a  note 
may  be  pleaded  as  a  payment  by  the  others, 
Beaumont  v.  Greathoad,  C.  P.  Hil.  T.  1846. 

(f )  If  there  be  two  joint  plaintiffs,  a  pay- 
ment to  one  would  in  general  be  a  payment 
to  both,  and  may  be  pleaded  as  such ;  Porter 
v.  Taylor,  6  M.  &  Selw.  156;  Farrer  v. 
Hutehinton,  9  A.  &  £.  641.  If  the  pay- 
ment has  been  made  to  a  person  whose  re- 
ceipt of  it  makes  it  a  good  payment  against 
the  plsintiff,  it  should  be  pleaded  as  though 
made  to  plsintiff  himself.  A  plea  of  pay- 
ment to  plaintiff's  wife  was  held  bad  for  not 
averring  that  she  was  his  agent  to  receive  it ; 
Offley  v.  Clay,  2  M.  Ac  G.  172. 

(r)  See  ante,  233,  note  (t). 

(s)  This  is  sufficient,  though  in  truth  the 
pavment  were  made  in  one  sum  only.  Nor 
is  It  necessary  to  aver  several  days  on  which 
distinct  payments  have  been  made. 

(f )  As  to  the  amount  paid,  see  pott,  373, 
note  (e).  This  allegation  only  includes 
nominal  damages. 
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said  [first  count  of  tbe]  declarstioo  mentioned,  in  full  aatiB&ction 
charge  of  all  the  said  causes  and  rights  of  action  therein  mentiooed; 
thia  the  defendant  is  ready  to  verify,  (x)  &c.    [^CowueP*  tigimtmre. 


2.  Plea  of  Payment  of  part  of  a  Claim,  (y) 
In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.  d. 

C.  D.  'J      And  the  defendant,  by  his  attorney,  as  to  tbe 

ats.   /  £%^,  (z)  parcel  of  the  said  sum  \or  "  sums"]  of  money  in 
A.B.  -'  declaration  [(»- "secondandthirdcountsofthesaiddedarat 


(u)  Psfiuent  of  >  niallet  lum  uddoI  be 
plcadad  in  uiUfaciton  of  a  greuer,  Dmcn  v, 

mtchtr.  10  A.  &  E.  121 ;  imVi  ume  igieB- 
menl,  foaoded  on  good  Fouudcnliaa,  be  sfaowa 
for  giving  up  tbe  leiidue,  sucli  »t  ihe  pay- 
menl  of  part  before  the  daj,  or  by  a  stranger 
Oul  of  bii  owD  moneyE,  Leieii  v.  Jones,  4  B. 
&  C.  506;  or  ander  i  creditoc'i compoiiliaD. 
anu,  295,  note  (f)  ;  oi  there  be  a  releaM 
under  aeal  of  the  leiidue.  liut  ihe  damages 
ud  coitK  ultra  the  debt,  art  DOt  to  be  eiti- 
mated  ai  a  part  of  Ibe  debl  given  up  io  this 
MDM,  and  tbetefora  paymetit  of  tbe  amooot 
of  the  dibt  may  be  well  taken  in  aatislaclion 
of  botb  debt  aod  damagei,  and  even  too  il 

tune,  8  A.  &  E.  673  1  full,  374,  note  (I:). 

(x)  Thi>  concluiion  is  proper;  Email  v. 
Smith,  IC.M.tc  K.  533 ;  Cooper  >.  Phillipt. 
ibid.  649.  Where  oo  lime  for  paymenl  of  a 
debt  ii  provided  by  tbe  parliei,  it  impliedly 
■   -  ininirJialely  th<  c— '-•—■■-  '- 


e, 


(</)  See  the  note*  to  the  Ik 
(here  it  no  doubt  (bout  the 
defendanl  can  proTO  he  has 
viiable  to  adopt  ibis  form  ; 
deTeodaut  prove  paymenl  ol  du 
pitadi  an  haiit^  paid,  be  will  gel 
of  that  issue,  though  he  lose  tl 
If  he  prare  lea  than  he  pUade  ■ 
p>id,  he  will  be  allowed  for  as  mi 
does  pron  ia  tbe  eatimate  «f  Uw 
which  his  defetkce  leacbes,  Cnui* 
don,  2  C.  M.  &  R.  547  ,-  &  C.  4  D 
Lord  *.  Fnrand,  1  D.  &  L.  630 
with  the  help  of  his  other  pleu>  (be 
of  hit  defences  ia  enough  la  eijosl  i 
tiff's  claim,  tbe  delendaol  will  get 
of  tbe  plea  of  paymentwith  tbe  otbc 
the  aggregate  of  hit  delcnoea  ia  k 
to  equal  (he  plaiotiff's  claim,  tb( 
such  case  get  any  cm 


■.gb  I, 
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tte  may  he]  mentioned,  and  the  said  causes  of  action  in  respect 
h)  nys  that  after  the  accruing  of  the  said  several  causes  of  action  in 
ductory  part  of  this  plea  mentioned,  *  and  before  the  commencement 
iit«  to  wit,  on  [4*0.  any  day  before  date  of  declaration]^  he  paid  to  the 
and  the  plaintiff  then  accepted  ^and  received  from  the  defendant, 
nw  of  money,  to  wit,  to  the  amount  of  £%5^  (c)  in  full  satisfaction 
large  of  all  the  causes  and  rights  of  action  therein  mentioned ;  and 
Lefendant  is  ready  to  verify,  &c.    [CounseVs  signature. 


3.  Replication  denying  the  Payment,  (d) 

le  plaintiff,  as  to  the  plea  of  the  defendant  by  him  [secondly]  above 
if  the  plea  be  to  part  as  in  Form  2,  add  here  "  to  the  sum  of  £25^ 
r  the  said  sum  of  money  in  the  said  declaration  [or  '  second  and 
nts  of  the  said  declaration']  mentioned  and  the  said  causes  of  action 
t  thereof  "  following  the  statement  in  the  introductory  fart  of  the  plea] 
the  defendant  did  not  pay  to  the  plaintiff,  nor  did  the  plaintiff  accept 
e  (e)  from  the  defendant,  the  said  sums  of  money  in  the  said  [second] 
tioned,  in  satisfaction  or  discharge  of  the  causes  and  rights  of  action 
lentioned,  in  manner  and  form  as  the  defendant  hath  above  alleged ; 
the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


» to  t  smn  of  money  parcel  of  se- 
•p  it  is  not  necessary  to  specify  to 

of  tach  cause  of  action  the  pay- 
ed It  meant  to  apply ;  Mitchell  v. 

A.&E.164;  BeesUyy,DoUy,6 

7. 

i  ia  necessary  when  the  plea  is  not 

a  whole  coant»  inasmuch  as  the 
I  IxKly  of  it  answers  not  only  the 
he  daioDages  accrued  by  reason  of 
fnent  thereof;  see  Henry  v.  Earl, 
.228;  WkeeUr  v.  Senior,  7  M. 
I,  p«  Parke,  B. ,  S.C.9  Dowl. 
DT  part  of  the  latter  daoiages  are 
n  by  the  pleas,  the  plaintin  might 
BOt  ior  them,  ibid, ;  and  see  Hudson 
r  M.  &  G.  348. 

BO  iIm  claim  in  the  declaration  is 
DOt  10  carry  interest,  and  there  has 
illHi  dawand  of  it  (ante,  46,  obs. 
■afM  for  the  non-payment  of  a 
m  Mly  iiomioal«  and  this  sum  may 
vitii  that  mentioned  in  the  intro< 
f  «f  tbt  plea,  as  the  plaintiff  can- 
I  (NT  earrj  on  an  action  for  nominal 
b— Pit  V.  GreathMd,  C.  P.  Hil. 
mt  when  interest  is  due  as  da* 


maget  the  plea  should  cover  it,  see  Hudson  v. 
Fossett,  7  M.  &  G.  348.  AliUr,  where  the 
interest  is  due  as  a  debt.  The  defendant  need 
not  prove  pyment  of  the  whole  sum  stated  in 
the  plea,  tr  be  prove  payment  of  sufficient  to 
cover  plaintiff's  real  demand  that  will  suffice. 
Falcon  v.  Benn,  2  Q.  D.  314 ;  and  if  he  prove 
less  than  the  sum  stated  in  the  plea,  be  will 
be  allowed  so  much  in  reduction  of  damages, 
Lord  V.  Verrand,  1  Dowl.  &  L.  630. 

(d)  When  necessary  to  new  assign,  ante, 
p.  367.  Under  this  replication  the  plaintiff 
might  show,  that  allhongh  the  money  was 
really  paid  to  him,  yet  that  subsequent  facts 
occurred  which  annulled  the  effect  of  that 
payment  *,  as  that  the  defendant  became  bank- 
rupt, and  the  assignees  lecovered  back  the 
money  from  the  plaintiff  as  having  been  paid 
by  way  of  fraudulent  preference ;  Pritchard 
v.  Hitchcock,  6  M.  &c  G.  151. 

(e)  A  replication  that  **  defendant  did  not 
pay  nor  did  plaintiff  receive,"  was  held  good 
on  special  demurrer,  Webb  v.  Weatherby,  1 
B.  N.  C.  502;  but  a  traverse  of  the  accept- 
ance only,  would  suffice,  as  under  it  both  the 
payment  and  the  acceptance  would  be  in 
issue,  lUdleyv.  Tindall,  7  A.  &  £.  134. 
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4.  PUa  to  n  Dntaration  c/Mlaiiiiitf/  an  i»tIebUaliit  CoMHt,  toid  u 
Account  stattd ;  Unit  the  Debit  stated  in  tAttse  lico  Cmt»t*  are  uk 
and  the  tame  Sum,  nnd  Payment  or  other  Defence  to  that  Sam.(J) 
I .  .Von  lutumptil  or  otAtr  appntpriMe  pleas.}     Ami  [for  a  liirlbin  fie*.]  u 

to  ibc  luin  or  £ ,  parcel  of  ilic  said  sum  of  money  in  the  [first]  count 

BcnuoDed,  and  oi  to  ibe  sum  of  £ ,  parcel  of  the  wid  sum  of  money  a 

Uic  [latt]  count  meDtioned,  tlie  defendant  uya  th«t  the  aid  Mun  of  £ 

•o  found  la  be  due  to  ihe  pluinttfT  on  an  uccuimi  staled  as  in  (he  uid  [1a*t] 

count  mentioned,  is  the  same  sum  of  £ .  parcel  of  the  laid  sum  of  moDej 

in  the  said  [fir»t]  cnunt  mentioned  ;  and  ibat  the  said  two  sums  of  £ 

each  arc  one  and  the  same  debt  of  £ ,  and  not  otber  or  different  debts 

of  £ ,  and  thai  the  said  Account  stated  nas  stated  of  atid  concerning  and 

included  ihc  said  suni  in  the  [6rsi]  count  meDtiontnl,  am)  no  other  stun  or 
caiwe  of  actioti  wliaicfer. 

And  lite  dcleodant  larlher  says  that  ntXor  the  nutkiog  of  the  promiBM  n 
the  introductory  piirt  of  this  plea  ineuiioued  [prveeed  m  m  Fonn  Htfitm  tht- 
aileritk,  oluerving  the  nota  to  l/ial  J'orm. 


I  to  the  nam  \ 


6,  PUa  of  Paymettt  after  Action  brotufhl-ij) 
1.  N<m  ainimpiif  or  other  plea  according  to  the  fact t,  except  at  t 
paid.]  And  as  to  tiie  aaid  sum  of  [ilSO],  parcel,  Sec,  and  ibe  said  cause*  of 
action  in  respect  thereof,  {h)  the  defendant  saya  that  the  plaintiff  ought  not 
furllier  (i)  to  maintain  his  aforesaid  action  thereof  against  him,  because  he 
saiih  that  after  tlic  commencement  of  this  suit  ["  and  hefoie  the  plaintiff 
declared  tlierein  as  aforesaid,"  if  suck  be  the  fact,]  to  wit,  on  {_Src.],  the  de- 
fendant paid  to  <hc  plainlifl',  and  the  plaintilf  then  accepted  from  die  de- 
fendant, a  lar^c  sum,  to  uit,  the  sum  of  [£'i^],  (k)  in  full  salisbction  and 
discharge  of  all  the  said  causes  of  action  as  to  the  said  sum  of  [£203,  parcel, 
&'c.  {  and  this  the  defendant  is  ready  to  verify,  wherefore  he  prayi  jadg- 


(/  )   See   observilioDS,  &o.   "   AccdudI  (A)  I'hii  is  correct;  Htnrj  w.  EMrl,B  tt. 

SUted,"  anlt,  840)  snil  see  unit,  p.   327,  &  W.  228  i  sun,  23,  iMle((). 

Dole(T).    lliKtnodeor  plndiog  m  the  ac-  fi)  Seennlc,  36,  irale(l). 

coinl  tilled  WIS  heM  eood  on  special  d«-  (k)  It  leeou  thit  ibe  plea  wtmM  Ml  h« 

murrei  b;  Ihe  Court  of  Q.  B.  in  Gatiit  v.  bid  if  the  turn  mec^tiuiied  bere  vnn  dit  nm 

Fhld,  Hay  I,  IS46,  H.  Hill  for  the  defend-  sum  us  thai  lo  w1i»:li  (he  plea  i>  plctdadi 

■dt,  Pdnon  coudmI  (or  the   pliintiff ;  and  anii.  373,  nole  {*)  ;   Hraiimimt      " 

b;  ihc   Eiclieqner  in    Usnmmd  v.  D.puu,  15  L.  J.  130,  C.  I'.      Uul  of  c 

Apiil  29,  1846.  pUiDtiA'  ici|nitcs  h  right  to  Mn>  ai^  «m 

(g)  See  nolo  (x)   and  (j),   rmic,   372,  luMd,  FniiKD  v.  (rvirirU.  5  B.  «c  AM-IM, 

and  notes  (&)aDd(r).  373.    A>  lo  when  de-  Lw  v,  L«>«,  4  B.  f>:  C.  SM),  it  wnMnqaiM 

feudaM  ma;  kIiIp  an  aiMion  nilhout  ihe  con-  uranf-  praof  to  sbuu   ihsl  Ibe  pliinlif  ae- 

carmKeoTlheplaiDtilT'salloniey.wel  Chii.  eepted  the  wwMDt  of  ibc  i/rk  only  in  fill  ■>- 

Arch.  Hrac.  87,  8(li  ed  ^  Qufitnl  i.  Caith,  tiifadian.     See  abo  (Vtvll  i.  »'««•*■  m,  8 

lOM.iW.  IB;  C(.rl«Y;Si»i(*,6M.&0.  A.  &  E.  673. 
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if  A«  phintiff  ought  further  to  maiatain  his  aforesaid  action  thereof 
'^  Ubi,  &c.    [CoiiiMf r#  signature. 


PAYMENT  INTO  COURT. 


%  Br  inks  T.  T.  1  Viet  1838,  where  money  is  paid  into  Court,  such  payment  shall 
M  pleided  in  all  caies  and  as  near  as  may  be  in  the  following  form,  mutatis 


rules  are  foonded  on  the  statute  3  &  4  W.  4,  c.  42,  s.  21,  whereby  it  is 
1, ''  that  it  shaU  be  lawful  for  the  defendant  in  all  venonal  actions  (except 
tot  assault  and  battery,  fidse  imprisonment,  libel,  slander,  malicious  arrest 
or  ptosetPtSon,  criminal  conversation,  or  debauching  of  the  plaintiff's  daughter 
or  servant),  by  leave  of  any  of  the  superior  Courts  where  such  action  is  pend- 
mg,  or  judge  of  any  of  the  superior  Courts,  to  pay  into  Court  a  sum  of  money  by 
way  of  eompensation  or  amends,  in  such  manner  and  under  such  regulations  as 
to  the  payment  of  costs  and  the  form  of  pleading,  as  the  said  judges  or  such 
c^jfat  or  more  of  them  as  aforesaid  shall,  by  any  rules  or  orders  oy  them  to  be 
mm  time  to  time  made,  order  and  direct." 

8m  tfie  law  on  this  plea  in  **  Torte,  &c."  post. 

Biy  the  New  Rules  on  Pleading,  reg.  18,  *'  no  rule  or  judge's  order  to  pay  money 
Into  Comt  shall  be  necessary  (except  under  the  3  &  4  W.  4,  c.  42,  s.  21),  but 
Ae  money  shall  be  paid  to  the  proper  officer  of  each  Court,  who  shall  give  a 
iceeipt  for  the  amount  on  the  margin  of  the  plea,  and  the  said  sum  shall  be  paid 
otit  to  the  plaintiff  on  demand."  As  to  the  practice,  8cc.j  sec  2  Chit  Arch.  8th 
•d.  voL  ti.  c.  ix. 

Care  most  be  taken  to  pay  into  Court  a  sum  sufficient  to  satis^  the  full  claim  to 
dmnam  to  the  time  the  vUa  is  pleaded.  If  interest  be  claimable,  it  must  be 
esdeobted  to  the  time  or  payment,  and  not  merely  to  the  time  the  writ  was 
iasned ;  Kuid  v.  Walker,  2  B.  &  Ad.  705 ;  1  Dowl.  331,  S,  C.  If  money  be 
p«d  into  Court,  but  the  defendant  omit  tu  plead  tlie  payment,  the  defendant  is 
not  entitled  to  costs;  AdeUtidc  v.  liooth^  1  iiiug.  N.  C.  093.     An  amendment 

5ad£ng  a  plea  of  payment,  or  by  increasing  the  sum  before  paid  in  on  a  plea 
Mfment,  would  in  general  be  allowed  on  terms.  If  money  be  offered  by  tbe 
dewtKlant  and  refused  by  the  plaintiff,  on  a  summons  before  declaration  (as  to 
yMA  see  2  Arch,  bv  Chit.  8th  ed. ;  Cummin^  v.  Columbino,  G  Dowl.  373 ; 

,  ibid,  432,)  the  defendant  will  not  be  entitled  to 


V.  Pitcher,  ibid,  432,)  the  defendant  will  not  be  entitled  to  the  sub- 
it  costs  unless  such  money  be  afterwards  paid  into  Court  on  a  plea ;  Gover 
\  Eikins,  3  M.  &  W.  21(3 ;  S,  C.  C  Dowl.  335  ;  1  B.  N.  C.  30G,  S.  C.  But  if 
plaintiff  refuse  to  accept  the  money  on  siiinnions,  and  ciflcrwards  take  it  out  of 
Court,  it  is  considered  prima  facie  as  vexatious  conduct  un  his  part,  and  there- 
fore disentitling  him  to  the  costs  after  the  offer,  unless  explained.  See  Willis  v. 
Barkt,  Tyr.  &  Gr.  503 ;  Jones  v,  (keen,  1  Dowl.  5G5 ;  2  C.  &  J.  47G,  S,  C; 
Hale  V.  Baker,  2  Dowl.  125 ;  A'e%v.  Flint ^  5  Dowl.  293;  as  by  showing  on 
afidavit  diat  he  could  not  sooner  ascertain  the  amount  of  damages,  Ackroyd  v. 
RudfS  M.  &  W.  542 ;  but  the  Court  will  not  interfere  to  gi^-e  defendant  his 
eeste  unless  he  have  made  a  previous  application  to  the  master ,  Roe  v.  Cobham, 
6  DowL  628.  On  the  other  hand,  an  abandoned  summons  of  the  defendant 
ofieriog  more  than  he  afterwards  pays  into  Court,  may  be  used  as  evidence 
iipdnsthim  at  tbe  trial:  Dommctt  v.  Young,  1  Car.  &  M.  4G5. 

Xmet  ^  as  an  admission, — See  in  general  Iloscoe  on  £vid.  Gth  ed.  p.  45  ;  Stark. 
evid.  3d  edit.  p.  14 ;  2  Arch,  by  Chit.  8th  ed.  vol.  ii.  ch.  ix. 

1«  WImsplmded  to  an  indebitatus  counl]  It  admits  that  defendant  was  indebted 
OD  iSb»  causes  of  action  as  described  in  those  counts  to  the  extent  of  the  money  {>aid 
!■  OB  them,  Kin^ham  v.  Robins,  5  M.  &  W.  94  ;  but  no  furtlier,  though  the 
sdaiuliffprove  n  smgle  contract  exceeding  in  value  the  amount  paid  into  Court, 
SlSMwauon  v.  Corporation  of  Berwick,  1  Q.  B.  154 ;  Goffv.  Uarru,  5  M.  &  G. 
573 ;  it  admits  also  the  validity  of  every  species  of  claim  mentioned  in  the  par- 
tkulan  aooompanying  the  counts  on  wliioi  it  is  paid  in,  and  that  some  dama^ 
are  dne  on  eachj  Elgar  v.  Watson,  1  Car.  &  M.  494 ;  and  it  admits  the  plain- 
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tiff'*  character  in  which  he  luei,  Lmtambe  v.  Holma,  2  Cmup.  441 
■oIb  right  to  the  money  lued  for,  Walker  v.  RauntM,  1  Uooo.  ft  1 
S.C.5C.  &P.4S6;  and  that  the  defeoilaiiti  areprt^riy  n^jom^ 
erofty.  Wite,  1  C.  M.  &  R.  203;  ifthepleabe  pleaded  by  sD  lb«d 
Slaplelm  v.  Noel,  6  M.  &  W.  9 ;  S.C.S  Dowl.  196 ;  alUer  if  piMdc 
one  defendant,  ElUol  v.  Morgan,  7  C.  &  P.  334 ;  it  aln  admitt  that  tb 
not  brought  too  soon,  Htariioni.  Douglai,Z  A.kE.  396  j  but  all 
miuioni  only  operate  to  the  eitent  of  the  amount  paid  into  Cow^ 
Englilh,  1  M.  &  G.  873. 

2.  Wien  pleaded  to  a  tpeciatcoitnt.~] — It  admiti  thecontnct  aa  lud,aai 
that  it  ia  properly  stamped,  &c.,  Iirael  v.  Bauamia,  3  Camp.  46; 
nominal  damagMare  due  on  tt,  Archer  v.  EagUA,  1  M.&O.  S73;  al 
defendant  caimot  gire  evidence  to  controvert,  Uoi/d  Y.  Watiiey,  9  C 
Btill  le«  willhe  be  allowed  to  civeeiidence  of  facts  under  tbiapbacvi 
gatioD  of  damage),  which,  if^eaded  before,  would  bare  been  a  bar  to 
Speck  T.  P/iillipi,  5  M.  &  W.  279;  S.  C.  7  Dowl.  47Q;  and  it  adn 
materia],  but  not  the  immateriil,  averments  in  the  declaration,  a*  mill 
laid  under  a  videlicet ;  Cooper  v.  Blick,  2  Q.  B.  915.  In  use  and  on 
admitsplaintiff's  title  and  his  Mile  title;  Dolh/y.  Jla.U  A.  ft  E.  331 
Atticood  V.  Taylor,  1  M.  Sc  Q.  2S0.  If  paid  in  on  a  proDUssory  nc 
by  initsUnenta,  it  only  admits  the  amount  of  inilalments  ai  dnewhidi 
paid  in  will  cover,  and  doe*  not  preclude  the  statute  of  limitadom  beii 
to  the  others ;  Heid  v.  DUkont,  5  B.  &  Ad.  499 ;  Jourdain  t.  Jofcus 
ft  R.  566. 

Where  some  money  is  due  on  the  indebitatus  counts,  and  the  declantk 
also  apeciil  counts,  as  to  which  the  defendant  wishes  to  make  no  adn 
may  secure  that  object  by  eipresaly  restricting  the  plea  of  paymeol 
to  the  former  counts ;  CharUi  v.  Branker.  U  M.  &  W.  743 ;  S.C. 
L.  889;  Bonne  v.  Tliompton,  4  Q.  B.  S43.  Where  the  plaintiff  hat 
in  his  declaration,  upon  either  of  which  he  can  recover  oil  demand, 
for  goodi  sold,  and  upon  an  account  stated  aa  to  the  price,  it  suffice*  to 
into  Court  upon  one  only  of  such  counts;  Early  v.  Bovman,  1  B. 
Stafoi-d  V.  Clarke,  2  Bing.  ri77;  I  C.  &  P.  703,  S.C.;  Ecertlk 
Taunt.  4S0i  but  see  note,  p.  327,  and  note  (/],  p.  374. 

At  to  pleading  payment  into  Court  where  the  debt  is  under  4l)f.  see  . 
Morgan,  3  Dowl.  P.  C.  702 ;  S.C.2  C.  M.  ft  R.  252 ;  or  reco>v«rat 
Court  of  Request*  Act,  Turner  v.  Bamon^  1  M.  &  W.  580  ;  S.  ( 
1 70 ;  and  see  Jordan  v.  Benoirk,  9  M.  &  W.  3 ;  S.C.I  DowL  N.  S. 
pica  of  payment  into  Court  pvits  the  iilainlifT  on  proof  of  e  demand  I 
■~ ''"  '    "      "      The  defendant  has  no  eridence  ii  "     -  ■ 
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or  amf  other  applicable  plea  :  if  another  plea  he  pleaded  to  the  part  to  which 
the  money  is  not  paid  in,  commence  it  thus : 

And  for  a  further  plea  in  this  behalf  to  the  said  causes  of  action,  except 
as  io  the  introductory  part  of  the  last  plea  is  excepted,  the  defendant  says,  &c. 

And  as  to  the  said  sum  of  £50  [the  sum  to  which  the  plea  is  pleaded]^ 
parcel,  &c.,  and  the  said  causes  of  action  in  respect  thereof,  (o)  the  defend- 
ant (p)  says  that  the  plaintiff  ought  not  further  {q)  to  maintain  his  action, 
because  the  defendant  now  brings  into  Court  the  sum  of  ^50  (r )  [tn  debt 
add  here  *'  and  also  the  further  sum  of  (1«.)*']  ready  to  be  paid  to  the  plain- 
tiff; and  /he  defendant  further  says**^  that  the  plaintiff  has  not  sustained 
damages  [tn  debt  say  "  that  he  never  was  (s)  indebted  to  the  plaintiff"]  to  a 
greater  amount  than  the  said  sura  of  ;£50  [in  debt  add  here  "  and  that  the 
plaintiff  has  not  sustained  damages  (<)  to  a  greater  amount  that  the  said  sum 
of  (It.)"]  ^^  respect  of  the  causes  of  action  in  the  declaration  mentioned 
[or  **  in  the  introductory  part  of  this  plea  mentioned."]  And  this  he  is 
ready  to  verify ;  wherefore  he  prays  judgment  (u)  if  the  plaintiff  ought 
further  to  maintain  his  action  thereof.     [CounseVs  signature. 


2.  Heplication — Taking  the  Money  out  of  Court  in  Satisfaction,  (z) 

Commencement^  ante,  23.]     The  plaintiff,  as  to  the  said  plea  to  the  said  sum 
of  £ ,  parcel  [SfC»  following  the  statement  in  the  plea"],  accepts  and  takes 


(0)  This  ig  proper,  otherwise  the  plaintiff 
migbt  tigD  judgment  for  any  dtmages  left 
VMDtirered,  Henry  v.  Earl,  8  M.  &  W.  228 ; 
bat  the  wordi  "  causes  of  action''  include 
damages,  Trtttonw,  Barrington,  16  L.J.  2, 
Eich. 

(p)  Justices  and  others  paying  money  into 
Court  under  particular  statutes  need  not  state 
the  ehmraeUr  in  which  they  do  so  ;  Atton  v. 
P«r/b>«, 3  D.&L. 655;  ^.C.  15M.&  W'.385. 

(9)  The  plea  is  specially  demurrable  if 
Ibis  word  be  omitted ;  Halt  v.  Cote,  4  >V.  &  C. 
677 ;  Turner  ▼.  Crouley,  3  M.  At  VV.  43  ; 
Halin  ▼.  Muggeridge,  16  L.J.  38,  Exch. 

(r)  Take  care  to  pay  enough  in  to  cover 
interest,  6lc,  or  any  other  damages  that  may 
have  accrued  in  respect  of  the  causes  of  ac« 
tioD  confesied  by  this  plea,  up  to  the  time 
when  the  money  is  paid  in  ;  Kidd  v.  Walker, 
2  B.  Ac  Adol.  705 ;  tupra,  obs.  If  the  debt 
alone  be  accepted  as  and  for  both  debt  and 
damages, an  action  cannot  be  afterwards  main* 
taiocd  for  nominal  damages  only  ;  Beaumont 
V.  Greathead,  3  1).  &  L.  631 ;  5.  C.  2  Com. 
B.  ante,  373,  note  (c). 

(•)  By  these  words  an  issue  is  raised  as  to 
the  original  existence  of  the  debt ;  Green  ▼. 
Matih,  5  Dowl.669;  see  jMt,  378,  n.  (x). 

(1)  This  is  necessary  in  debt;  Lowe  v. 
Ste§t,  3  D.  &  L.  66-2 ;  S.  C.  15  M.  &  W.  380. 

(m)  The  prayer  of  judgment  is  necessary, 
Sharman  v.  Stevemon,  2  C.  M.  &  R.  75 ; 
5.  C.  3  Dowl.  709 :  Caatet  v.  Stephens,  2  C.  M . 
5c  R.  118 ;  indeed  the  above  form  ought  to  be 
strictly  adhered  to,  Bailey  v.  Sweeting,  12 
M.  Ac  W.  616. 

( I )  Wbeie  the  money  is  paid  into  Court  on 
part  of  ao  indebitatut  count,  this  replication 
IS  gentsrally  proper,  and  the  plaintiff  may  then 


proceed  for  his  further  claim  on  the  other 
issues ;  he  may  take  the  money  out  of  Court 
at  once ;  but  cannot  tax  the  costs  of  the  issue 
until  the  cause  is  ended ;  Cauty  v.  Gyll,  6 
ScoU,  N.  R.  819;  S.  C.  4  M.  &  G.  907. 
Where,  however,  the  defendant  has  not  paid 
into  Court  sofRcient  to  cover  interest,  &c.  (see 
tvpra,  375,  obs.)  or  where  more  is  claimed  on 
this  contract  on  which  the  money  is  paid  io, 
the  next  form  is  proper ;  pott,  378,  n.  (s). 

By  the  Rule  T.  T.  1  Vict.,  the  plaintiff, 
after  delivery  of  a  plea  of  payment  of  money 
into  Court,  shall  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  Court 
in  full  satisfaction  and  dischaige  of  the  cause 
of  action  in  respect  of  which  it  has  been  paid 
in ;  and  he  shall  be  at  liberty  in  that  case  to 
tax  his  costs  of  suit,  and  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign 
judgment  for  his  costs  of  suit  so  taxed ;  or 
the  plaintiff  may  reply  that  he  has  sustained 
damages  (or  **  tnai  the  defendant  was  and  is 
indebted  to  him,"  as  the  case  may  be,)  to  a 
greater  amount  than  the  said  sum  ;  and  io  the 
event  of  ao  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to 
judgment  and  his  costs  of  suit.  Where  the 
defendant  pleads  payment  of  money  into 
Court  to  part,  and  other  pleas  to  the  resi- 
due of  the  plaintiff's  demand  which  are  true, 
and  the  necessity  for  which  has  ariaeo  in  con- 
sequence of  the  plaintiff's  claiming  in  the 
declaration  more  than  was  due  to  nim,  the 
plaintiff  cannot  pass  over  those  other  pleas 
unnoticed  ;  and  if  he  do,  the  Court  will  give 
leave  to  the  defendant  to  sign  jodement  of 
Don  pios.  unless  the  plaintiff  amends  his  repli- 
cation on  payment  of  costs,  or  consents  to  tax 
ation  of  casts  as  uptm  a  no!,  pros,  in  respect 
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out  of  the  said  Court  the  said  ■um  of  £ io  fall  BBtiafiwtion  and  < 

of  the  said  causes  of  actioD  [or  "  said  debt"]  io  the  introductory  pa 
plea  \or  "  said  declaration,"  if  the  plea  he  pleaded  to  the  mhole  det 
mentioned ;  therefore,  as  to  such  last-tnentioned  causes  of  actioi 
"  debt"]  the  plaintiS'  ia  satisfied,  and  he  prays  judgment  (x)  for 
and  charges  in  this  bebalf. 

3.  Replication  to  Payment  into  Court,  claiming  a  further  Su 
Commencement,  ante,  23,]     The  plaiatiS*,  as  to  the  said  plea  to  the 

off ,  parcel,  [J^c.foUoiving  the  statement  in  the  'plea\,  saith  that 

not  to  be  barred  from  further  maintaining  his  aforesaid  action  thereo 
the  defendant,  because  he  aaith   ihat  he  hath  sustained  damages 

greater  amount  than  the  said  sum  of  £ [the  amount  paid  into  ( 

respect  of  the  causes  of  action  in  the  ["  first  count  of  the"]  declari 
"  introductory  part  of  the  said  second  plea"]  mentioned,  aod  this  the 
prays  may  be  inquired  of  by  the  country,  &c. 

4.  Drawer  v.  Acceptor  of  a  Sill,  Plea  that  the  Acceptam 
Part  was  for  Plaintiff  s  Accommodation,  arid  Payment  int 
of  the  Residue,  (a) 
Commencement,  ante,  SI,  S4.]     The  defendant,  by his  alton 

the  said  [first]  count,  saith  that  the  plaintiff  ought  not  further  to 

of  the  DDUiiHered  pleat;    TojAan  v.  Kid-  (5)  When  idiinblc  la  adopt  ll 

mart,  6  Don  I.  676.     If  th«  plaintiff  enter  a  tion.aHK,  377,  Dole  (i).     Id  gene 

Dol.  proi.  to  those  pies*  the  defeadaal  will  ba  the  plaiaiiir  the  right  to  begin  ■! 

eotitled  to  the  coiu  in  reipecl  of  the  iuu«  though  other  pleat  io  coofeuioD  si 

on   them  ;  Geda  t.  GoUimilh,  3  M.  &  W.  Booth  v.  AIil«a,  4.  D.  &  L.  S3. 
303  ;    6  DdwI.  3S8,  S.  C. ;    and  Enmttl  v.  (■}  Thii  woald  be  applicable  id 

£Un^ii,  3  M.  Ai  W.  497.     It  it  aa  ditcoD-  the  plaintiff  conienda  that  the  idb 

tinoiDce  if  the  pluDtiff  do  not  replj  to  the  dama^ti  n  Doi  taScienU     If  ibe  f 

plei  of  pajmeDl  of  money  into  Court  befoie  meot  into  Couit  be  gpplied  to  moti 

iKunir  to  tiial  OD  tho  other  inna,  u  b«  ma;  lum  whidi  ii  kidiII;  paid  in,  il 

a  nol.  pros,  on  l!ie  former,  eien  afler  miy  reply  '■  ihut  the  defendnnl  i 
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wicnoii  thereof  against  the  defendant,  because  the  defendant  now  brings 

iilo Court  the  nim  of  £i05  [the  part  of  the  bill  to  which  the  defendant  Juu 

*  'sflsMe^  tmd  any  further  sum  that  may  be  due  for  interest  on  ii^  ^c,  see 

^  V7f  note  (q),"]  ready  to  be  paid  to  the  plaintiff;  and  the  defendant 

^'tkr  nith  that  he  accepted  the  said  bill  entirely  for  the  accommodation  of 

ue  phiDtifl)  except  so  far  as  respects  the  sum  of  ;£100,  (b)  part  of  the  money 

IQ  the  ind  bill  specified,  and  which  is  included  in  the  said  sum  so  paid  into 

^^o^Bt  IS  afereaaidy  and  that  there  never  was  any  value  or  consideration  for 

'^ck  aoeeptance,  or  for  the  defendant  paying  the  amount  of  the  said  bill  or 

^^yfsm  thereof,  except  as  aforesaid,  and  the  plaintiff*  always  held  and  now 

oUb  the  same  without  value  or  consideration,  save  as  in  this  plea  before 

>^iitiooed ;  and  the  defendant  further  saith  [conclude  as  in  Form  I,  p*  SIJ^ 

the  asterisk^  and  add  pleas  to  the  residue  of  the  declaration. 


PROMISSORY  NOTES. 


Ste  the  dedanitioi]s,«R<e,  167.  Non  assumpsit  cannot  be  pleaded  to  a  count  on  a 
note;  ante  J  "BiUs,"  obs.,  p.  265.  Pleas  to  notes  may  easily  be  framed  from 
those  on  bQb,  (ante,  267  to  289,)  bearing  in  mind  that  the  maker  of  a  note 
stinds  in  the  position  of  the  acceptor  of  a  bill,  and  the  Dcryee  of  a  note,  when  he 
indones  if,  in  that  of  the  drawer  of  a  boll ;  but  though  tne  indorser  of  a  bill  is  in 
the  nature  of  a  new  drawer,  the  indorter  of  a  note  is  not  in  the  situation  of  a 
new  maker :  GtoumeU  v.  Herbert,  5  A.  &  £.  436. 


1.  Drawer  or  Indorsee  v.  Maker ^  denial  ofmaJting. 

fkmmencement^  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 

ve  mid  [first]  count,  saith  that  he  did  not  make  the  said  promissory  not  in 
te  eount  mentioned  as  therein  alleged,  and  of  this  he  puts  himself  upon 

^coiMCiy,  &€.    [^Jdd  plea  to  the  residue  of  the  declaration  as  ante,  267, 

'VB  I|  asid  observe  the  notes  to  that  form. 


2.  Indorsee  v.  Maker ^  denial  of  Indorsement. 
Aioalff,  267,  Form  2,  substituting  the  words  "  promissory  note"  for  **  bill 
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3.  Indorsee  v.  Payee,  denial  of  Presentm^t  for  Payment. 

AiMte,  268,  Form  5,  substituting  the  words  **  promissory  note''  for  "  bill 
•fochiBge.'* 


(*)  il  vil  he  ifciiiid  that  this  mbd  is  less      tbe  latter  must  iaclude  all  interuU  &c.  due 
■  ^Sisi  sctMily  |iaid  tela  cosit,  beoMse      on  the  foroier  -,  anu»  277,  note  (f  )• 
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4.  Indonee  v.  one  oftieo  Makert  of  a  Note,  that  the  Executor  ef 
other  Maker  paid  it  to  the  Indorter  b^ore  IndonemaU  toPlmue 
who  took  it  with  Notice. 

Commencenunl,  ante,  21 ,  Si."]  —  Says  that  the  laid  note  wu  made  by  o 
J.  G.  tf^ther  and  jointly  with  the  defendant,  and  not  by  the  defatda 
alone,  and  that  the  said  J.  G.  )ierctofore  atid  in  his  liretime,  to  wit,  on  [^c^ 
duly  inade  and  published  his  last  will  and  testament  in  writing,  and  thereby 
sinoDgBt  other  things,  appointed  one  J.  B.  executor  thereof,  and  that  tbr 
said  J.  G.  afterwards,  to  wit,  on  [^c],  died,  without  revoking  or  alteringlc 
Slid  will  as  to  the  said  appointment  of  an  executor  thereof,  and  that  tberenpiH> 
■Aerwarda  and  after  the  death  of  the  said  J.  G.,  to  wit,  on  [^c],  the  ui* 
J.  B.  took  upon  himself  the  burthen  of  the  execution  of  the  said  last  will  hm 
testament,  and  as  such  executor  as  aforesaid  administered  divers  goodi  mm 
chattels  which  were  of  the  said  J.  G.  deceased  at  the  time  of  his  death ;  urn 
the  aaid  defendant  further  saith  that  afterwards  and  after  the  death  of  tbn 
said  J.  G.  and  after  the  said  J.  B.  bad  so  taken  upon  himself  the  burthen  <■ 
the  execution  of  the  aaid  will  as  aforesaid,  and  before  ^proceed  tu  ante,  t!S 
Form  19,  from  the  atteritk,  obierving  the  notet  there,  and  ntbttitvliiig  dt4 
toord  "  note" /or  "  bill." 

PUBLIC  COMPANY— RAILWAY. 


Osi.  The  pleai  to  the  declarations,  ante,  172,  174,  for  not  tronifemM  i 
lailmy  sham  will  be  similar  to  those  given  under  the  head  of  "  Sal' 
pMt,3BS. 

In  Woolmcr  v.  Tobj/,  which  was  an  action  by  u  managing  comnilrtee  agaiDit  w 
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contnct  bemg  iU^^al,  the  money  could  not  be  recovered  back.  The  Court  of 
Eauheqner,  in  £•  T.  1846,  granted  a  rule  to  show  cause  on  all  these  points. 

The  case  of  Young  v.  Smiih,  relative  to  the  legality  of  the  sale  of  scrip,  referred  to 
Mle,  173,  note  (m\  is  reported  in  14  M.  &  W.     . 

SaiplMi  in  actions  for  calls,  post.  Debt,  Pleas,  tit.  "  Public  Company." 


Plea  that  the  Action  only  accrued  against  the  Defendant  as  the 
Member  of  a  Public  Company,  and  that  the  registered  public 
Officer  aught  to  have  been  sued* 

StemriY.  Dtmn,  10  M.  &  W.  711 ;  S.C.  semble,  2  Dowl.  N.  S.  485. 


PUIS  DARREIN  CONTINUANCE. 


Plea  of  Puis  Darrein  Continuance,  (c) 

In  4e  Q.  B.  lor  •«  C.  P."  or  "  Exch  of  P."] 

On  the  —  day  of  — — ,  a.  d. 

^  D.  N      And  now  at  this  day  comes  the  said  defendant,  by his  at- 

^  >  tomey  aforesaid,  and  saith  that  the  plaintiff  ought  not  Jurther  to 
^  B.  3  maintain  his  action,  because  he  saith  that  after  the  pleading  of  the 
^  plea  in  this  suit,  and  before  this  day,  and  within  eight  days  now  last 
fttt,  to  wit,  on  [<$'^*]>  ^^  plaintiff  [here  state  the  subject  matter  of  the  plea^  as  a 
vvfaue,  ^c] ;  and  this  the  defendant  is  ready  to  verify,  wherefore  he  prays 
JodgDent  if  the  plaintiff  ought  further  to  maintain  his  aforesaid  action  thereof 
^pinst  him,  &c.  ICounseVs  signature,  and  annex  affidavit  of  truth  as  ante, 
211,  Form  2,  adding  to  that  form  "  that  the  matter  of  the  said  plea  arose 
*Uun  eight  days  next  before  this  day,  being  the  day  on  which  the  said  plea 
■  jleaded."  

RELEASE. 


^  As  to  the  law  and  evidence  on  this  subject,  see  Com.  Dig.  and  Bac.  Ab.  tit. 
''  Rdease ;"  Stark.  £v.  3d  ed. ;  Chit.  jun.  Contr.  Index,  tn  voc,  A  release 
iMist  in  general  be  under  seal ;  but  a  release  on  part  payment,  under  a  compo- 
sition agreement  with  defendant's  creditors  generally,  is  good,  though  the  agree- 
■cnt  be  not  under  seal ;  see  ante,  295,  note  (9),  and  Forms,  «/.  As  to  the 
distiDCtion  between  a  release  to,  and  a  covenant  not  to  sue,  one  of  several  debtors, 
see  Detoi  v.  Newhali,  8  T.  R.  168 ;  Twopenny  v.  Young,  3  B.  &  C.  212.  A 
rdeaae  of  December,  1831,  was  pleaded  in  May,  1832,  as  destroyed  by  accident, 
to  debt  on  judgment,  and  the  Court,  on  an  affidavit  that  the  plea  was  false, 
aDiywed  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea ;  Smith  v.  Hardy,  8 
Bing.  435.  Release  by  taking  a  higher  security,  ante,  233,  Form  2.  As  to 
fraaanlent  releases  by  one  of  several  creditors,  see  Chit.  jun.  Contr.  Ind.  "  Re- 
I  ;••  2  Chit.  Arch.  Ind.  "  Release ;"  Herbert  v.  Piggott,  2  Dowl.  393 ;  Gibson 


(OSie  the  oba.  and  reliereiioes,  ante,  260,  Fonn  5 ;  and  see  other  forms,  3  Chit.  PI.  7th 
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r.  Winter,  5  B.  ft  Ad.  99.  lie  Court  wiD  oaly  Mt  mdi  a  rda 
tb«re  ii  &aud  between  the  retoMor  «nd  deAndant :  fraud  «pM  ■ 
ba  replied,  Wild  t.  IfiUimM,  6  M.  ft  W.  490 ;  and  aee  Crank  t. 
N.  C.  S8»;  PhiUipiy.  Claggett,  II  H.  ft  W.  84;  and  thej  wfl 
irhere  a  ptfty  leleanng  hat  any  mtereft  at  all  to  leleaae,  tbengb  t 
release  may  be  to  bar  innocent  co-plaintifb ;  Ruilhom  r.  Gambi 
13,  184G.  Release  defeating  attomef'B  lien  on  njodgment;  Barl 
tin,  12M.&W.  441;  Per™  v.  ^«en,  Exch.  M.  T.  1845.  Ate! 
'plaintiff  on  the  reocad  iia  bar,  even  tbough  the  action  iahnHukt 
of  other*,  who  liare  no  mode  of  enfotdnE  theii  daiin  except  oy  i 
tar^name;  oerPatlie,  B.,  Wilkiiuon  y.  Undo,  7M.iW.87i 
GAvm  V.  Winter,  5  B.  &  Ad.  9G. 


1.  Plea  of  Release. 
Comrnrocetnenl,  ante,  %\,  ^l.j  —  Sayi  that  aitet  the  accruinj 
several  causes  of  action  in  the  declaration  mentioned,  (iQ  and  1 
commencement  of  this  suit,  to  nit,  on  [4«.].  the  plaintiff,  bj  a  ce 
of  release,  [or  "  deed  poll,"  or  "  indenture,"  at  the  aue  may  be,\ 
hiB  seal,  and  non  shown  to  the  said  Court  here,  (/)  Telea3ed(j 
fendant  all  the  said  several  rights  and  causes  of  action  in  th( 
mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 

2.  Replication  thereto,  denial  of  Release,  {h) 
Commencemenl,  ante,  S3.j    —  Saith  that  the  said  supposed  n 
plea  mentioned  is  not  his  deed ;  and  this  the  plaintiff  prays  may 
of  by  the  country,  &c. 
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3.  Plea  that  the  Manager  of  a  Banking  Company  released  the  Debt, 
which  the  Company  {the  Plaintiffs)  afterwards  ratified,  (i) 

Bell  V.  TuchetU  3  M.  &  G.  783. 


4.  Plea  to  a  Note^  that  the  Plaintiff  by  Deed  released  another 

Maker. 

OBt.  A  reUate  to  one  of  aevend  joint  and  several  debtors  is  a  dischai^ge  of  all,  Co.  Lit. 
232;  Cockt  v.  Nash,  9  Bmg.  431 ;  Nicholson  v.  Revill,  4  A.  &  £.  675;  Bro(^ 
V.  Stuart,  9  A.  &  £.  854 ;  but  a  covenant  not  to  sue  is  not  so  in  general,  Dean 
V.  NewhaUf  and  TWopenny  v.  Young,  supra,  obs.  381.  Release  by  giving 
time  on  a  guarantee ;  Hmoell  v.  Jones,  1  C.  M.  &  R.  97 ;  and  see  Combe  v. 
Wolf,  8  Bine.  156.  By  releasing  the  principal ;  Barr  v.  Cooper,  8  M.  &  W. 
751 ;  ante,  ''Guarantee. 

Release  by  appointuig  a  joint  debtor  executor ;  Chethain  v.  Ward^  1  B.  &  P. 
630 ;  and  see  there  form  of  plea  to  a  bond. 

Release  of  a  note  by  giving  time  to  one  for  whose  accommodation  defendant  had 
made  it;  Smith  v.  Winter,  4  M.  &  W.  454. 

Release  by  withdrawing  an  execution  which  plaintiff  had  against  the  princ!^ 
debtor ;  Mayew  v.  Crickett,  2  Swanst 

Parol  consent  on  the  part  of  the  defendant,  that  the  release  of  the  other  joint  debtor 
should  not  operate  to  release  him,  cannot  be  pleaded  to  a  release  under  seal. 
Cocks  V.  Nash,  9  Bing.  431 ;  but  such  a  consent  under  seal  may,  Cowper  v. 
Smith,  4  M.  &  W.  519.  Release  of  one  joint  debtor  by  proceeding  to  judgment 
against  the  other;  King  v.  Hoare,  13  M.  &  W.  494;  ante,  349,  Form  4. 

Commencement,  ante,  21,  24.]  —  Says  that  the  said  promissory  note  was 
made  by  the  defendant^  and  by  two  other  persons  with  him,  to  wit,  by  the 
said  defendant^  and  by  one  T.  S.  and  one  B.  S.,  and  whereby  the  defendant 
and  the  said  T.  S.  and  B.  S.  jointly  and  severally  promised  to  pay  to  the 

said  plaintiff  the  said  sum  of  £ ,  with  interest,  as  aforesaid ;  and  the 

dafendant  saith  that  heretofore  and  after  the  making  of  the  said  note,  and 
after  the  same  became  due,  and  before  the  commencement  of  this  suit,  to 
wity  on  [4'^*]t  by  a  certain  indenture  then  made  between  the  said  B.  S.  of 
the  first  part,  C.  F.  of  the  second  part,  and  amongst  other  persons  the 
plaintiff  of  the  third  part,  and  which  indenture,  sealed  with  the  seal  of  the 
plaintiff,  the  defendant  now  brings  here  into  Court,  the  plaintiff  then  being 
iIm  holder  of  the  said  note,  without  the  defendant's  consent,  released  to  the 
said  B.  S.  all  the  said  causes  of  action  upon  and  in  respect  of  the  said  note ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


(i)  A  rspUcstioD  to  this  plea  slating  that      company  ratify,  was  held  good  on  special 
m  manager  did  not  release,  nor  did  the      demurrer;  t6. 


iha 
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5.  BtpUcation  to  a  Plea  of  Release,  setting  out  the  rekating  I 
hoc  Verba,  by  which  it  appeared  that  the  Reletue  ioas  to  he  < 
certain  Cireunutanees,  and  averring  those  Circumttances. 

Hyde  V.  Wattt,  18  M.  &  W.  254. 


RESCINDED  CONTRACT. 

Plea  that  before  Breach  the  Contract  was  rescinded  by  mt 
Agreement. 

Obi.  Tfaii  fbnn  nUf  often  be  luefiil  in  actions  for  breach  or  promtie  of  mania 
other  pleaa,  ante,  362;  Lawrence  v.  Knoieiei,  5  B.  N.  C.  401 ;  St 
Paton,i  C.lcK.l4S;  Latch  v.  Wtdlake,  U  A.  8i  E.  959.  At  comi 
■n  agreement  (vhetber  reduced  to  writing  or  not  ia  immaterial)  not  or 
may,  b^ort  tnack,  be  wholly  waived  or  rescinded  by  the  mDhial  conic 

Krti«8,  even  by  parol,  und  withmit  any  arcnrd  or  satisfaction ;  lee  ( 
otr.  Ind.  in  voc. ;  Gots  v.  I^rd  Nvgml,  5  B.  &  Ad.  CA,  per  Denma: 
p  Rq^nglMll  V.  Lloyd,  5  B.  &  Ad.  742 ;  Taylor  v.  Hilary,  1  C.  M.  & 
but  not  after  breach,  Ediardt  v.  Chapman,  I  M.  &  W.  231 ;  and  tee  < 
Phillipt,  IC.  M.&R.  649;  then  the  agreement  to  rescind  must  been 
accord  and  satii&ctioni  ib.\  end  Sariii.  R/iodn,  1  M.  &  W.  153;  1 
Hwion,  3Bing.  N.  C.9I5;  H'raji  v.  Milalone,  5  M,&W.21.  Ami 
rnenl  for  an  accord,  not  executed,  will  not  extinguish  a  vested  right  ol 
L^  V.  Bruce.  2  H.  Bl.  317;  Reevet  v.  Heome,  1  M.  &  W.  323.  1 
failure  of  consideration  does  not  entitle  the  other  party  to  rescind  a  cc 
tolo,  Franklin  v.  Miller,  4  A.  &  E.  599;  but  an  UDOualitied  reiiiia! 
coDtractor  to  perform  bii  part  does ;  aliter,  when  the  reftital  is  qualifiei 
T.  Rea,  I  Jurist,  593 ;  and  see  ante,  219.  As  to  the  right  of  a  deft 
rescind  a  contract  for  the  delivery  ofgoods,  on  the  ground  of  the  plaintiS 
to  pay  (br  the  first  part  delivsry  of  them,  Ivey  v.  Youjig,  1  M.  &  B 
In  the  case  of  agreements  reijuired  to  be  in  writing  under  the  Statute  ol 
a  parol  agreement,  even  belorc  breach,  that  it  shall  be  abandoned  ts 
To'd;_Oo»V-  /.I'f-i   ^,lgcnl.   iiiprai    Kml  of  Falmiwlh  -    '^'        -    ■ 
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;  count  mentioned  on  his  part,  and  that  the  same  should  be  waived, 
idoned  and  rescinded,  and  that  the  plaintiff*  and  defendant  should  be 
•cctiTdy  discharged,  and  they  then  respectively  discharged  each  other 
1  performing  the  said  agreement  on  their  respective  parts,  and  the  said 
ement  was  then  accordingly  waived,  abandoned  and  wholly  rescinded ; 
chif  the  defendant  is  ready  to  verify,  &c. 


SALE  OF  GOODS. 


of  fliofi  oMtumpiit,  €mte,  230;  if  pleaded  to  a  special  count  for  not  accepting 
«r  not  delivering  goods  sold,  it  would  deny  the  contract  of  sale  on  the  terms, 
aod  on  the  consi^ration  alleged,  ante,  218;  and  also  that  it  was  valid  under 
die  Statute  of  Frauds,  anU,  227 ;  or  under  the  Stamp  Acts,  ante,  223,  230 ;  but 
it  would  not  deny  the  performance  on  the  part  of  the  plaintiff  of  a  condition 
precedent,  on/e,  221 ;  Kingdom  v.  Cox^  15  Law  J.  95,  C.  P. ;  such  as  that  the 
pliintiff  was  ready  and  willing  to  accept  or  deliver  the  goods,  or  that  he  requested 
the  defendant  to  perform  the  contract  when  such  a  request  is  necessary ;  ante^ 
183,  note  (k). 


^ktu  to  a  Special  Declaration  for  not  accepting  and  paying  for 
S^odi  (Form  1,  ante,  176)^  that  the  Defendant  did  accept  them, 
^  did  pay  for  them,  (A) 

Cmtmencement,  ante,  24.]  And  for  a  I  further']  plea  to  so  much  of  the 
hf]  count  as  charges  the  defendant  with  not  accepting  the  said  goods,  the 
fakbnt  says  that  he  did  accept  the  same  according  to  his  said  contract ; 
1  of  this  the  defendant  puts  himself  on  the  country,  &c. 
ifid  for  a  [^further]  plea  to  so  much  of  the  [_Jirsl']  count  as  charges  the 
Mant  with  not  paying  for  the  said  goods,  the  defendant  says  that  he  did 
f  to  the  plaintiff*  the  said  price  for  the  same  at  the  time  in  that  behalf 
cified,  and  in  manner  and  form,  and  according  to  the  terms  and  in  per- 
■nee  of  the  said  contract ;  and  of  this  the  defendant  puts  himself  on  the 
Wry,  &C.  (/) 


Plea  to  a  rimilar  Declaration,  that  the  Plaintiff  was  not  able  to 

deliver  the  Goods,  (m) 

Cgmmeneementf  ante,  21,  24.]     And  for  a  I  further]  plea  to  the  Ifrst] 
■tt,  the  defendant  says  that  the  plaintiff*  was  not  ready  and  willing  to 


(1)  See  pi«a  to  a  declaration  for  not  clear- 
lirpqnig  fix  goods  sold  by  auction,  that 
I  IMS  were  sold  subject  to  a  coodition 
iMadaat  sboiild  have  an  opportunity  of 
■MMff  inspectioa  tbem,  which  the  plaintiflF 
Mi;  PtitH  V.  BiUehtU,  4  M.  &  O.  823 ; 
aniMff,  tUs  defence  miaht  be  Uken  noder 
■■syslf,  ARM,  221 ,  obs.  3. 
I)  ftwAUp  this  plea  should  conclude  to 


the  country,  Wilkes  v.  Hopkins,  6  M.  &  G. 
36:  as,  however,  it  is  improbable  that  an 
action  should  be  brought  when  the  money  was 
actually  paid  at  the  time  of  the  delivery  of  the 
goods,  the  plea  of  payment,  ante,  370,  con- 
cluding with  a  verincatioD,  would  generally 
be  the  safer  plea.  If  the  money  was  tendered, 
plead  a  tender,  as  post,  403. 

(m)  This  form  of  traverse  involves  the 

cc 
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deliver  the  said  goods  in  the  said  [firtt]  count  mentioned,  or  anj  m  eitbtt 
of  them  or  any  part  thereof,  to  the  defendant  pursuant  to  the  uid  contract, 
in  manner  and  form  aa  alleged ;  aod  of  this  the  defendant  puts  bimelf  an 
the  country,  &c. 


3.  Vendee  v.  Vendor  for  not  delivering  Goods,  TVaverieM. 

See  the  declaration,  aalr,  1  S3.   The  defendaal  may  travene  any  condidoni  precedent 
therein  alleged,  such  (u  "  rtii  -    -  — 


HID  NOT  HDTICB,  &C.  ;"   Or  *'  THAT  HE  DID  DEMVIiR  THE  GOOOS,  &C."        Whether    SU   OT 

any  of  these,  are  material  allegotJODs  of  condition!  precedent,  and  therefor*  ttavessaUsh 
will  depend  upon  the  precise  terms  of  the  conUiKt  iuelf  as  set  out  in  the  deelsradoB; 
see  Kingdon  v.  Cox,  15  Uw  J.  05,  C.  P. 


4.  Plea  to  Goods  told  and  delivered,  that  the  Goods  were  retunud, 
and  the  Contract  rescinded,  (n) 
CommMcement,  ante,  21,  24.]  —  Saich  that  aller  the  sale  and  delivery  of 
the  said  good*,  and  before  the  commencement  of  this  suit,  to  wit,  on  C^''^-}' 
it  was  agreed  hy  and  between  the  ptaintiffand  defendant,  that  the  defendant 
should  return  and  redeliver  lo  flic  plainlifT  (ln^  Siiicl  gooila  so  sold  and  deli- . 
vered  us  araresnid,  and  thai  the  plaitilifl'  should  accept  a 

n  discharge  and  satisfaction  of  the 
mentioned ;  and  thereupon  the  defendant  afterwards,  and  Iwfore  the  c 
mencement  of  this  suit,  to  wit,  on  &c.  [a  dai/  iubsequenl  to  the  agreemetU],  ( 
returned  and  redelivered  the  said  goods  to  the  plainliff,  and  he  then  acccpB 
cived  back  tlie  same  upon  the  terms  aforesaid  ;   and  this  the  defew 
t  is  ready  to  verify,  Src. 
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6.  Plea  that  Goods  were  sold  upon  a  Sunday,  (q) 

\  onto,  SI,  24.]  —  Saith  that  before  and  at  the  time  of  the 
Je  and  deliTery  of  the  said  goods  by  the  plaintiflT  to  the  defendant,  the 
fcarried  on  the  trade  and  business  of  [*'a  corn  merchant**],  and  that 
i  goods  ['*  being  corn,"]  were  sold  and  delivered  by  the  plaintiff  to 
mdant,  and  the  said  contract  to  pay  the  price  and  value  thereof  was 
Y  the  defendant  to  the  plaintiff  in  the  way  of  the  plaintiff's  said  trade 
lioess,  being  his  ordinary  calling,  and  in  the  course  and  exercise 

opon  the  LordVday  or  Sunday,  to  wit,  on  the  day  of ^ 

-— ,  the  same  not  being  a  work  of  necessity  or  charity,  contrary  to 
ite  in  such  case  made  and  provided;  and  this  the  defendant  is  ready 
%  &c.     [^As  to  answering  the  account  stated,  see  ante,  ^74,  Form  4. 


SCHOOLMASTER,  (r) 


'  a  jyeclaration  for  removing  a  Scholar  without  Notice  (ante, 
185,  Form  2),  that  the  Pupil  was  not  properly  treated, 

encement,  ante,  21,  24.]  —  Says  that  whilst  the  said  L.  in  the  said 
nt  mentioned  was  at  the  plaintiff's  said  school,  and  when  the  de- 
took  away  and  removed  the  said  L.  from  the  said  school,  he  the 
iras  an  infant  of  tender  years,  requiring  kind,  judicious,  and  gentle 
It  and  management,  and  proper  and  sufficient  meat,  drink  and  lodg- 
the  said  L.  was  placed  by  the  defendant  at  the  said  school  and  was 
by  the  plaintiff  and  continued  at  the  said  school  for  the  time  in  the 
t  count  mentioned  in  that  behalf,  upon  the  terms  that  he  the  said  L. 
>e  treated  and  managed  by  the  plaintiff  in  a  kind,  judicious,  gentle 
)er  manner  in  and  at  the  said  school,  and  should  be  provided  by  him 
fier  and  sufficient  meat,  drink  and  lodging  there,  and  that  the  plain- 
lid  use  due  care  and  diligence  in  and  about  the  educating  and  in- 
l  the  said  L.  in  the  said  school  in  a  proper  manner;  and  the  defend- 


•tf,  8  A.  &  E.  551.  A  simiiar  plea 
framed,  stating  that  th«  goods  were 
t  plaintiff  as  tme  ageot  of  A.  B.,  aod 
«.  baa  ioterfered  and  cUimed  the 
■  mmUf  MO,  sole  (0. 

S9  C^r.  t,  c.  7,  B.  1 ,  and  cases 
Ut.  Jan.  Cootr. ;  RawUm  v.  Ov^r' 
viy.  16  taw  J.  «0,  C.  P.  A  sale 
,  BOt  ia  Ibe  eoarst  of  the  Teodor's 
ilfingf  it  good  ;  id. ;  Scarf e  v. 
if«  ft  W.  270;  and  see  liorion  v. 
If.  ac  O.  42.    Work  by  attorney 

FaKd*  Flaa  aaod  not  conclude 
a  sUUttte  j'*  FiaU  V.  Dickeu,  1  C. 


M.  &  R.  422.  A  replication  to  this  plea, 
that  the  defendant  kept  the  goods  without 
offering  to  return  them,  was  held  bad  for  not 
showing  a  new  promise  to  pay;  ^impton  v. 
Nicholh,  3  M.  &  W.  240.  As  a  new  im- 
plied promise  to  pay  for  the  eoods  would 
arise  in  such  case,  tne  plaintiff  should  new 
assign ;  ihid. 

(r)  See  plea  to  an  action  against  a  school- 
master by  a  teacher  for  discharging  the  latter, 
that  he  misconducted  himself,  6cc ;  ante,  364, 
Form  2.  As  to  non  assumpsit,  see  ante,  230, 
"  Work,  &Lcr 
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ant  Turther  «atth  that  after  the  plalntifi'  receiTed  the  said  L.  « 
icbool,  and  whilst  he  remained  therein  and  before  the  defendant  i 
or  removed  him  from  the  aaid  school,  to  wit,  on  the  day  and  year 
claration  first  mentioned,  and  on  divers  days  and  time*  after  tfai 

before  the  said day  of  — — ,  a.  d. ,  the  plaintiff,  not  negi 

duly  in  that  behalf,  or  the  terms  aforesnid,  ivronf^ully,  carelessly  a 
perly,  and  without  due  or  probable  cause,  reason  or  authority,  tr 
managed  the  said  L.  in  an  unkind,  harsh,  cruel,  injudicious  and 
manner  in  the  aaid  school  (and  n^lected  lo  provide  him  with  p 
sufficient  meat,  drink  or  lodging  there,  and  to  educate  or  instmi 
L.  at  the  said  school  in  a  proper  manner),  and  by  reason  of  tbe  [ 
then  became  and  was  expedient  and  reasonable,  and  necessary  to  t 
of  the  said  L.,  that  he  should  be  immediately  taken  away  and  reni 
the  said  school,  wherefore  the  defendant  did  at  the  same  time  in 
first  count  mentioned  in  that  behalf  lake  away  and  remove  the  >ai 
the  said  school,  without  giving  the  plaintiff  a  quarter's  notice  of  I 

fendaot's  intention  so  to  do  [|or  paying  the  said  sum  of  £ in  lif 

notice,  or  any  part  thereof],  as  the  defendant  lawfully  might  fi>r 
aforesaid ;  and  this  the  defendant  is  ready  to  verify,  ficc. 


SEAMAN. 
1.  Plea  to  an  Actioa  by  a  Seaman  for  refusing  to  allow  him 
that  the  Agreement  was  entered  into  under  b  ^  6  W.4,  e. 
that  Plaintiff  was  guilty  of  Mutiny. 

Renao  v.  BenneU,  S  Q.  B.  7fi8. 
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Bj  2  6.  2,  c.  22,  ■•  13,  "  where  there  are  mutual  debts  between  the  plaintifT  and 
defendant,  or  if  either  party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other."  By  s.  5,  **  mutual  debts  may  be  set  off, 
notwithstanding  that  such  debts  are  of  a  different  nature,  unless  in  cases  where 
either  of  the  said  debts  shall  accrue  by  reason  of  a  penalty  contained  in  any 
bood  or  specialty,  where  the  debt  intended  to  be  set  off  shall  be  pleaded  in  bar, 
in  which  plea  shall  be  shown  how  much  is  truly  and  justly  due  on  either  side ; 
and  in  case  the  plaintiff  shall  recover  in  any  such  action,  judgment  shall  be 
entered  for  no  more  than  shall  appear  to  be  truly  and  justly  due  to  the  plaintiff 
after  one  debt  being  set  against  the  other  as  aforesaid ;  Stark.  £v. 

A  set-off  can  only  comprise  liquidated  damages;  a  liability  on  a  guarantee,  ( Mrir/f^ 
T.  htglii,  4  Bing.  N.  C.  58  ;)  even  though  it  be  under  seal,  (  Williams  v.  Flight, 
2  Dowl.  N.  S.  11 ;)  or  on  a  bill,  cannot  be  set  off,  unless  payment  be  actually 
made  on  account  of  the  liability  before  action,  Leman  v.  Gordon,  8  C.  &  P.  392; 
and  see  Braithwaite  v.  Coleman,  4  N.  &  M.  654;  nor  semble,  unliquidated 
Josses  on  a  policy  of  insurance,  Thompson  v.  Redman,  \l  M.  &  W.  487.  On 
the  other  hand,  a  set-off  cannot  be  pleaded  to  an  action  for  unliquidated 
damages;  Searlev,  Barrett,  2  A.  &  E.  82.  Where  there  are  cross  demands, 
and  the  defendant  pleads  a  set-off,  the  plaintiff  is  not  obliged  to  prove  the  whole 
of  his  account  in  tne  first  instance,  but  may  prove  only  the  balance  which  he 
claims;  and  after  the  defendant  has  proved  his  set-off,  the  plaintiff  may  prove 
other  parts  of  his  account  to  show  that  a  larger  sum  was  due;  Williams  v. 
Davis,  1  C.  &  M.  464.  But  if  the  defendant  give  no  evidence  of  his  set-off,  the 
plaintiff  must,  in  assumpsit,  prove  the  amount  of  his  demand,  at  least  if  the 
general  issue  be  pleaded,  Newhall  v.  Holt,  6  M.  &  W.  662 ;  or  he  will  only  be 
entitled  to  nominal  damages,  Mackintosh  v.  Weiller,  1  M.  &  Rob.  505. 

As  to  particulars  of  set-off,  see  Chit.  Arch.  8th  ed,  2d  vol.  If  not  delivered  with 
dales,  in  pursuance  of  a  judge's  order  to  that  effect,  evidence  of  the  set-off  will 
be  excluded;  Swain  v.  Roberts,  1  Mood.  &  Rob.  452;  sed  vide  Fayne  v.  Davis, 
9  Jurist,  734. 

When  a  set-off  really  exists,  but  is  not  pleaded,  it  will  be  advisable  at  the  trial  to 
take  a  verdict  only  for  the  balance  really  due,  with  a  special  memorandum  on 
the  record,  in  order  to  avoid  a  cross  action  for  the  set-off,  Laing  v.  Chatham, 
I  Camp.  252  ;  iS.  C.  1  Chit.  178,  n.;  but  quare,  if  this  be  safe  unless  with  de- 
fendant's consent  But  if  there  be  a  plea  of  set-off,  so  that  defendant  might, 
though  he  do  not,  avail  himself  of  the  matter  of  set-off,  he  will  afterwards  be 
estopped  from  bringing  any  cross  action  for  it.  East  mure  v.  Lawes,  5  Bing.  N.  C. 
445;  and  see  Mondell  v.  Sletl,  8  M.  &  W.  858 ;  post, 

A  set-off  cannot  properly  be  credited  in  the  particulars  of  demand,  like  a  pay- 
ment, ante,  "  Payment,"  p.  370,  obs.,  and  obs.  p.  49,  as  the  defendant  is  not 
obliged  to  avail  himself  of  such  a  defence,  Kilner  v.  Bailey,  5  M.  &  W.  305 ; 
and  therefbre,  when  it  is  pleaded  by  way  of  deduction  to  part  of  a  plaintiff's 
claim,  it  will  not  be  construed  as  pleaded  to  the  balance  shown  in  the  particu- 
lars;  Tovmson  v.  Jackson,  13  M.  &  W.  374;  S.  C.  2  D.  &  L.  369. 

As  to  when  a  set-off  may  be  given  in  evidence  under  the  general  issue,  see  ante, 
230,  "Set-off,"  and  231,  "  Work,  &c." 


1.  Plea  of  Set-off. 

And  for  a  further  plea  in  this  behalf,  (ji)  [or  if  the  set-off  he  pleaded  to 
pnt,  (t)  see  ante,  23,  Var.  5,  and  Form  2,  p.  372,"]  the  defendant  says  that 


^•)  If  there  tie  special  counts  in  the  decla- 
iioa  for  naliquidated  darea^,  take  care 
ikai  the  plea  of  set-off  he  restricted  in  its 
ODniiBeDeeinept,  so  as  not  to  apply  to  those 
rtaata.    See  obs.  supra, 

(I)  Tbe  plea  need  not  be  pleaded  to  any 
vutieahr  count  or  sum;  Sotl  v.  Davis,  4 
if.  fc  W.  188.  But  where  there  is  no  doubt 
■•  to  tiM  tssouat  which  the  defendant  will  be 
able  to  prove,  it  is  better  to  plead  the  set-off 


to  that  sum  only,  as  io  that  case  the  defend- 
ant will  be  entitled  to  a  verdict  on  that  issue, 
and  therefore  to  the  costs  of  that  plea ;  Barnes 
V.  Buerger,  9  C.  &  P.  725.  whatever  be  the 
event  of  the  cause ;  whereas,  if  it  bs  pleaded 
to  the  whole  declaration,  the  defendant 
Ctbough  be  prete  .part  of  tbe  set-off),  will 
only  be  entitled  to  tbe  costs  of  that  issue 
when  be  is  entitled  to  the  general  costs  of 
the  cause ;  for  tbe  material  part  of  the  plea  of 
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the  plainliff,  before  and  st  ifie  dme  of  tbe  conmwiicemeiit  of  Um 
wu  and  from  thence  hitherto  hath  been  amd  ttill  u{v}  indrirted  to 

fendant  in  £ [ikt  wm  (o  itkiek  lie  fit*  it  jtkaJed,  (z)].  for  [k 

Ike  groKtdt  of  tet^ff,  which  may  beat foUo»i:(if) —  work  done,  and  n 
for  the  tame  provided  by  the  defendant  for  the  pUinCiffat  hia  reqoert 

And  for  gooda  lotd  and  delivered  by  tbe  defendant  to  the  plainti 
reqoeat: 

And  for  gooda  ba^^ned  and  sold  by  tlie  defendant  to  the  plainti 
ivqueat: 

And  for  money  by  the  defendant  before  that  time  lent  and  adn 
and  paid,  laid  out  and  expended  for  the  plaintiff  at  hia  request: 

And  for  money  by  the  plaintiff  before  that  time  bad  and  receivec 
tue  of  the  defendant : 

And  for  interest  for  the  forbearance  by  the  defendant  to  tbe  pla 
bit  requeat,  of  money  due  and  owing  from  the  plaintiff  to  the  defend 

And  for  money  due  and  owing  from  the  plaintiff  to  the  defendant 
account  aiated  between  them : — 

Which  aaid  sum  of  money  so  due  to  tbe  defendant  equa]i(z)  the  t 
suatained  by  the  plaintiff  by  reason  of  the  nonperformance  by  the  di 
of  tbe  laid  several  promises  in  the  said  declaration  mentioned,  {or  if 

■et-off,  idmUtiDg,  u  it  doa,  umahiag  to  be  (s)  Tbe  pla  would  bs  bad  if  Um 

doe  on  uch  counl  to  which  it  ii  pleaded,  u  weie amilled i  Dtndy  *.P«r<Jl,3U.. 

wbether  the  derendiat'i  vhalt  cUim  oa  ibe  (i )  Tbe  plea  it  ipeciilly  demum 

Rcoid,  uiiDS  IdId  accoant  ill   tbe    other  •am  do  out  roier  the  ameunt  to  ■ 

pleai.  Hjaili  or  not  tbe  whole  claim  of  the  pin  is  pleaded,  3I»  T.  T«mtimin. 

pUiniin ;  UDort  *■  Bullu.  7  A.  &  E.  595 ;  E.  2Si;  but  the  error  would  be  en 

Turtv.   Tilth,  5  H.  &  W.  109;   KU-tr  t.  gmtrmi  derauTrerj     &>■*   *.    Diitt 

Bmiltg,  iHii.  384.     And  Ihe  ume  lale  pie-  N.  P.  156.     Wbto  the  plea  ii  oot  ( 

vailtas  lo  piimeDl:  tttanti,  3?'2,  notelul.  port  ot  a  count,  ibe  foiB  maj  raa 

WheiT.  ha>vripi.  iIh-   pici  II  pleaded  la  (lie  lO  Ihe  an.ouat  ol  all  the  iuddc;!  il 
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kplittded  to  part^  tay^  "protnises  in  the  introductory  part  of  this  plea 

aeDtkned;"  m  debt  state  *' equals  the  supposed  debt  above  demanded,  or 

'debts  in  the  introductory  part  of  this  plea  mentioned/  and  all  damages  by 

tk  plaintiff  sustained  by  reason  of  the  detention  thereof/']  and  against  which 

said  sam  of  money  so  due  to  the  defendant,  he  the  defendant  is  ready  and 

willing  and  hereby  offers  to  set  off  and  allow  to  the  plaintiff  the  full  amount 

of  the  last  mentioned  damages,  [in  debt  "  last  mentioned  debt  and  damages/*] 

JMeording  to  the  form  of  the  statute  (a)  in  such  case  made  and  provided ; 

and  this  the  defendant  is  ready  to  verify,  &c.  (6) 


2«  Pka  that  the  Debts  sued  for,  accrued  jointly  from  Defendant  and 
a  third  Person,  and  Setoff  against  the  Plaintiff  of  a  Debt  due 
from  him  to  the  Defendant  and  that  third  Person  jointly,  (c) 

Stackwood  V.  Dunn,  2  Q.  B.  822. 

3.  Pka  that  the  Debts  sued  fur  formed  the  Subject  of  a  Plea  of  Set- 
off in  a  former  Action  by  the  Defendant  againt  the  Plaintiff,  in 
which  a  Verdict  passed  against  the  present  Plaintiff* 

iattamre  ▼.  Lawes,  5  Bing.  N.  C.  445;  iS*.  C.  7  DowL  431.  See  also 
Mmdell  V.  Steel,  8  M.  &  W.  858 ;  S.C.I  Dowl.  N.  S.  1  ;  and  another  form, 
tmieiukire  ▼.  Morgan,  1  Dowl.  N.  S.  378. 


4.  Replication  to  a  Plea  of  Set-off  denying  the  Debt, 

Ccmmencementf  ante,  23.']  — .the  plaintiff  saith  [that  he  was  not  nor  is(cQ 
m]  indebted  to  the  defendant  as  in  that  plea  alleged ;  and  this  the  plaintiff 
tmp  may  be  inquired  of  by  the  country,  &c. 

Jf  the  action  be  at  the  suit  of  an  executor  or  administrator,  say,  instead  of 
tt  words  within  the  brackets,  "  that  the  said  A.  B.  before  or  at  the  time  of 
iii  deith  was  not,  nor  was  nor  is  the  plaintiff  as  executor  [or  '  adminis- 
'*]  as  aforesaid." 


(•)  It  would  be  incorrect  to  omit  these 
■■ids;  Cmrr  v.  Hincheliffe,  4  B.  &  C.  547. 
lid-offceD  onlv  be  pleaded  by  virtue  of  the 
^liie*  If  it  eiists  by  special  agreement  be- 
iHi  Ike  parties,  the  proper  plea  is  the  gene- 
ll  mat,  per  Lord  Abioger,  Clewarih  v. 
teM,  7  M.  Ac  W.  320.  But  this  seems 
*mmui  OQ  the  detes  at  which  the  debts  re- 
PICbisIt  eccrved. 

I|)  Tm  pite  shoold  be  signed  by  counsel. 
I  •  Mt  a  ple«  requiring  a  tummoua  to  plead 


nstttrs,  if  pleaded  with  uon  aunmp" 
trntmUin  other  pleas;  ante,  24,  note  (p). 
M  It  woald  also  be  a  good  plea  to  an 
mm  by  two  plaioUfis,  that  one  of  them  was 
■CMS  paitnor*  snd  that  the  defendant  had 
■•.off  against  the  other,  but  such  a  plea 
1^  obow  diitioctlj  that  the  secret  partner 
esrrcd  ia  soBUCthiog  which  induced  the  de- 


fendant to  suppose  he  was  dealing  with  the 
other  only  ;  Cordon  v.  EUu,  C.  P.  Easter  T. 
1846. 

(</)  The  new  roles  of  pleading  do  not  apply 
to  replications,  it  is  therefore  competent  for 
the  plaintiff  to  reply  in  this  form,  and  he  is 
not  restricted  to  the  plea  of  nunquam  indt" 
bilatus ;  Brown  v.  Daubeny,  4  Dowl.  588. 
If,  however,  he  adopts  the  latter  form  be  can- 
not show  under  it  that  he  has  paid  the  set-off, 
Utockbridge  v.  Su*samSt  3  Q.  K.  239 ;  as  he 
may  under  the  form  in  the  text,  Harvey  v. 
Hoffman,  2  D.  N.  S.  683 ;  Jackson  y.  Robin- 
son, 8  Dowl.  622.  The  issue  taken  would  be 
narrower,  if  the  words  **  nor  is  "were  omitted; 
Faithjul  V.  AiihUy,  9  Dowl.  555;  S.  C.  1  Q. 
B.  183.  De  injurid  would  be  a  bad  repli- 
cation, ante,  305. 
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If  attke  tMl  »f  atngMtt, tm/y  "that  the  uid  A.  B. befim  «f  1 
of  hia  bankruptcy  [or  '  before  or  at  the  time  wfaen  ths  eMU*  mtA 
the  Mid  A.  B.  became  and  were  rested  in  tbe  plaiodSb  aa  laoh  m 
■foresaid '  {aide,  65,  note  (A)  J  was  not  nor  were  nor  are  the  pUindfl 
nees  as  aforesaid,"  &c. 

S.  Replication  of  the  Statute  of  Liadtatimu  to  a  Plea  of  S 

Commeneemettt,  ante,  S3.]    And  as  to  the  said plea,  the  pla 

that  the  said  supposed  debts  and  cauaea  of  set-off,  therein  altegt 
accrued  to  the  defendant,  did  not,  nor  did  any  part  thereof,  arise 
at  any  time  vithin  six  years  next  before  the  commeQcement  of  thia 
this  the  plaintiff'  is  ready  to  verify.    [CoiauePi  ligMtiire. 


BAHXROPTCT  AKD  IHBOLTBKCT. 

6.  Plea  of  Set-off  to  aa  Action  hy  the  Assignees  of  a  Sanki 

Commemxment,  ante,  2 1 ,  Si."]  And  for  a  {Jurlher]  plea  in  this  be 

said  [^rtt](_g)  count  the  defendani  aaya  that  the  said  E,  F.,  bef 

the  time  of  hit  batikraplcy,  (A)  waa  indebted  to  the  defendant  in  a 

of  money,  to  wit,  £ ,  for  [goods  sold  by  the  defendant  to  the 

athis request,] and for[a(wmaf;  anie.  Form  \,p.  390,  note(i/)']  ac 
anin  wherein  the  said  £.  F.  was  so  indebted  aa  aforeaaid,  waa,  at  t 
the  comtoencenient  of  this  suit,  and  atill  is,  dne  and  owing  to  (be 
and  equals  the  damagea  sustained  by  the  plaiotifTs,  as  aasignees  aa 
by  reason  of  the  non -performance  by  the  defendant  of  the  prom: 
declaration  mentioned,  and  out  of  which  sinn  so  due  to  the  dbfeft 


PLBAS  IN  ASSUMPSIT  i-SET-OFF. 


$93 


mdy  nd  willing  and  hereby  ofiers  to  set  off  and  allow  to  the  plaintiffs,  as 
as  aforesaid,  the  full  amount  of  the  said  damages ;  and  this  the 
is  ready  to  verify,  &c. 


7.  AdioH  by  Assignees.  Plea^  Set-off  on  a  Judgment  against  the 
Bankrupt ; — Replication,  that  it  was  on  a  Warrant  of  Attorney 
wt  filed  within  Twenty-one  Days. 

EveriU  v.  Wells,  2  M.  &  G.  269. 


8.  Replication  to  a  Set-off  on  a  Bill  accepted  by  the  Bankrupt  and 
indorted  by  the  Drawer  to  the  Defendant,  that  the  Causes  of  Set- 
off were  only  Legal,  and  not  both  Legal  and  Equitable  Debts» 
isatmuch  as  the  Indorsement  was  a  Fraud  between  the  Drawer  and 
tk  Defendant  to  obtain  a  Set-off  for  the  former,  (t) 

Lachngton  t.  Coombs,  6  Bing.  N.  C.  71. 


,    9.  Plea  of  mutual  Credit,  in  an  Action  by  the  Assignees  of  a 
J  .  Bankrupt,  (k) 

Csmmeneemeni,  ante,  21,  24.]  -^  Saith  that  before  and  at  the  time  of  the 
tskmaiistming  of  the  fiat  in  bankruptcy,  under  and  by  virtue  of  which  the 
nil  £.  F.  was  found  and  adjudged  to  be  such  bankrupt  as  aforesaid,  and 
iifiire  and  at  the  time  of  the  commencement  of  this  suit,  to  wit,  on  [jS^c^^ 

At  said  E.  F.  was  indebted  to  the  defendant  in  £ [for  money  by  the 

Mendant  before  then  lent  to  the  said  E.  F.  at  his  request],  (/)  and  which 
Mid  hat  mentioned  sum  of  money  still  remains  unpaid  and  unsatisBed  to  the 
HrnJant ;  and  the  defendant  further  saith  that  he  had  not,  when  he  gave 
(Mit  to  the  said  E.  F.  in  respect  of  the  said  last  mentioned  sum  of  money, 
•  any  put  thereof,  notice  of  any  act  of  bankruptcy  by  the  said  E.  F.  com- 
iMtted,  and  that  the  said  sum  of  money  so  due  to  the  defendant  as  aforesaid 


?i:tP-te»  **  to  "8^^  ®^  witiog  off  notes  of 
Imii^  btnkert  which  came  to  defeodant's 
IWii  hrfuii  fist,  FonUr  ▼.  Wilum,  VI  M.  & 

*;.(l|  6m  fbna,  &c,  GUtum  v.  Bell,  1  Bing. 
il.£.749;  €hmm  v.  Wta,  8  A.  dc  £.  758; 
.i'0*4b  &  10,  1.  6(K  By  the  New  Rules, 
*Mtwl  credit"  must  be  specially  pleaded. 
jJfcffcseMainOn  plaa  of  set-offin  such  actions, 
)tsS^  991,  Fonn  6. 

\if^.ll  is  nscfiiy  to  state  the  mode  in 
mvk  Ika evtdU  wis  given,  Abagtr  v.  Curtis , 
IfJiilcW.  14;  S.C.12M.&W.751;  of 
other  Diodes  may  be  stated  instead  of 


the  words  within  the  brackets ;  ante,  390,  note 
(y).  See  form  of  mutual  credit  on  bills  in- 
dorsed by  the  defendant  before  the  bankniptoy 
for  the  bankrupt's  accommodation,  HuUne  v. 
Muggleston,  3  M.&  W.  30  ;  RusuU  v.  Betl, 
8  M.  &  W.  277  ;  S.C.\  O.  N.S.  107 ;  and 
a  plea  to  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  aaaigoees,  that  the 
defendant  paid  a  bill  which  he  had  accepted 
fur  the  bankrupt's  accommodation,  who  gave 
defendant  another  bill  to  receive  the  proceeds 
of,  which  he  did  afUr  the  bankraptcy ;  Bittle' 
ttoH  V.  Timm$,  1  Com.  B.  389 ;  6'.  C.  2  U.  & 
L.  617 ;  and  see  the  pleas,  etitc,  248,  249. 
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equals  any  demanil  or  the  said  E.  F.  before  his  said  bankrnptcj,  a 
plaintiffs,  as  assignees  as  aforesaid,  since  the  laid  bankruptcy)  in  i 
the  matters  in  the  [/rd]  count  alleged  ;  of  all  which  premise*  the 
bad  notice  before  and  at  the  time  of  the  cominencemeDt  of  this  ac 
against  which  said  sum  so  due  to  the  defendant  as  aforesaid,  the  i 
is  ready  and  willing,  and  hereby  oilers,  to  allow  and  set  off  the  fbl 
of  such  demand ;  and  this  the  defendant  is  ready  to  Terify,  &c. 


10.  Replication  to  a  Plea  of  mutual  Credit,  dettying  i 

Commencirmmt,  ante,  23.]     And  as  to  the  said  [tectmd']  plea,  the 

aay  that  the  laid  E,  F.  was  not  nor  is  he  indebted  to  the  defendant  i 

and  form  as  alleged ;  and  this  the  plaintiffs  pray  may  be  inquired  i 

country,  &c.  (m) 

II.  Replication  to  a  Plea  of  Set-off;  the  Plaintiff's  D 
under  5  &  6  Vict.  c.  116,  and  7  *  8  Fi>A  c.  96,  from  tl 
letoff.ln) 

Commencement,  ante,  23.]  —  Saith  that  after  the  accruing  of 
debts  and  causes  of  set-off  in  the  said  [ifcontf]  plea  mentioned,  at 
the  commencement  of  this  suit,  and  after  the  making  and  passing  of 
act  of  parliament,  made  and  passed  in  a  session  of  parliament  he: 
fifth  and  sixth  years  of  our  lady  the  now  queen,  intituled  "  An  Ai 
Relief  of  Insolvent  Debtors,"  and  after  the  making  and  paasii^  of 
other  act  of  parliament,  made  and  passed  in  a  session  of  parliamen 
the  seventh  and  eighth  years  of  the  reign  of  our  said  lady  the  no 
intituled  "  An  Act  to  amend  the  Law  of  Insolvency,  Bankrupty  aiH 


v» 


being  in  the  form  speci6ed  and  required  for  the  same  by  the  said 
above  mentioned  act,  and  having  annexed  to  it  a  schedule  contain- 
I  and  true  account  of  the  plaintiff's  debts  and  the  claims  against 
1  the  names  of  his  creditors  and  claimants,  and  the  dates  of  con- 
their  debts  and  claims  severally,  as  nearly  as  such  dates  could  be 
le  nature  of  the  debts  and  claims  and  the  securities  given  for  the 
1  also  a  true  account  of  the  nature  and  amount  of  his  the  plaintiff's 
,  and  an  inventory  of  the  same  and  of  the  debts  owing  to  him,  with 
es  as  nearly  as  such  dates  could  be  stated,  and  the  names  of  his 
ind  the  nature  of  the  securities  which  he  had  for  such  debts^  and 
•ther  such  matters  and  things  as  in  and  by  the  said  acts  or  either  of 
i  required ;  and  in  which  said  schedule  the  said  debts^  in  the  said 
plea  mentioned  were  amongst  other  matters  and  things  duly  in- 
id  set  forth,  and  which  said  petition  and  the  said  schedule  thereunto 
were  then  duly  verified  by  the  affidavit  of  the  plaintiff,  in  manner 
rding  to  the  form  by  the  said  secondly  above  mentioned  act  is  re- 
rbich  said  petition  and  schedule,  having  the  said  affidavit  thereunto 
were  afterwards  and  before  the  commencement  of  this  suit,  to  wit, 
duly  filed  of  record  in  the  said  Court  of  Bankruptcy,  as  by  the  said 
and  schedule,  with  the  said  affidavit  thereunto  annexed  and  now 
g  of  record  in  the  said  Court,  reference  being  thereunto  had,  will 
y  and  at  large  appear. 

be  plaintiff  further  says  that  the  said  petition  having  been  so  filed 
sid»  — -,  Esq.  then  being  the  commissioner  [sitting  at  the  Court  of 
tcy  in  Basinghall  Street  aforesaid,  to  whom  the  said  petition  was 
1,  or  to  whom  the  said  petition  was  referred  by  order  of  the  said 
cording  to  the  provisions  of  the  said  first  recited  act,]  and  then 
ly  authorised  to  act  in  the  matter  thereof,  forthwith  and  before  the 
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proceu  for  arresting  or  holding  him  to  bail  under  the  auihoritj  of  •  judge' 
order  for  that  purpose)  was  lo  be  aUyed  nntit  the  — —  dijr  of  —  ibe 
next,  at  half  past  eleven  of  the  clock  in  the  forenoon  of  that  day,  the  snc 
being  the  time  appointed  for  the  appearance  of  the  plaintiff  at  the  sai 
Court  of  Brankruptcy  in  Basinghall  Street,  in  the  city  of  London;  and  tl 

■aid Esq.  then  ao  being  such  commissioner  acting  to  the  matter  of  tl 

■aid  petition,  and  duly  authorized  in  that  behalf,  nominated  and  appuate 

,  one  of  the  official  assignees  of  the  said  Court  of  Bankruptcy,  thetcw 

fore  duly  nominated  and  appointed  such  by  the  Lord  High  Chancellor  i 
England,  according  to  the  statutes  in  such  case  made  and  provided,  to  I 
the  official  assignee  in  the  matter  and  for  the  purposes  of  the  said  petitten. 

And  the  said ,  Esq.,  so  being  such  cummissioner  as  aforesaid,  u 

acting  in  the  matter  of  the  said  petition  as  aforesaid,  then  also  caused 
notice  of  the  filing  of  the  said  petition  and  the  allonance  of  the  said  prom 
tioo  from  process,  to  be  given  to  the  defendant,  and  to  such  other  of  tl 
pluntifiT's  creditors  named  in  the  said  schedule  whose  debts  respectisel 
amounted  to  the  sum  of  £5,  and  to  be  inserted  in  the  London  GaECtiea* 
in  a  certain  newspaper  called,  to  wit  [TAe  Ettex  HeraUL],  the  same  beii| 
a  newspaper  which  was  then  circulating  within  the  county  wherein  ill 
plaintiff  resided,  to  wit,  the  county  of  [Euex],  and  thereby  appouted  i 

public  sitting  of  the  said  Court  of  Bankruptcy  to  be  held  on  the dq 

of then  next  for  the  first  examination  of  the  plaintiff,  and  requiid 

the  plaintiff  to  appear  before ,  Esq.  the  commissioner  appointed  K 

act  in  the  further  matter  of  the  said  petition  according  to  the  provisioosd 

the  said  acts,  on  the  said day  of  then  next,  at  half  past  eleven  d 

the  clock  in  the  forenoon  precisely,  at  the  said  Court  of  Bankruptcy  in  Be 
■inghall  Street  aforesaid,  for  his  the  plaintiff's  first  examination  toucbMl 
his  debts,  estate   and   effects,  and   that  the  plaintiff  mii;ht  be  then  furtho 
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tk  uid  ■,  Esq.,  so  being  such  commissioner  as  aforesaid,  and  being 

dily  tuthorued  in  that  behalf,  having  approved  of,  ratified  and  confirmed 

tk  ttid  cfacMce,  and  having  (hen  certified  under  his  hand  that  the  said 

IhkI  been  duly  chosen  assignee  of  the  estate  and  effects  of  the  plaintiff, 

ad  having  also  certified  in  writing  that  the  said had  been  duly  ap- 

yointed  official  assignee  to  the  estate  of  the  plaintiff*,  thereupon  and  thereby, 
nkler  and  by  virtue  of  the  directions  and  provisions  of  the  said  secondly 
ibore  recited  act,  all  the  estate  and  effects  of  the  plaintiff  became  and  were 

ikii,  tod  before  the  commencement  of  this  suit,  vested  in  the  said and 

is  the  said ,  as  joint  assignees  thereof. 

And  the  plaintiff  further  says  that  at  the  said  first  sitting,  to  wit,  on  the 

i^and  year  last  aforesaid,  the  said ,  Esq.,  so  being  such  commissioner 

H  iforesaid,  then  duly,  and  according  to  the  said  statutes,  and  before  the 
aBneDcement  of  this  suit,  by  writing  in  that  behalf  under  his  hand,  re- 
Mwed  the  said  order  of  protection  for  the  plaintiff's  person  and  property 

fam  process,  ontil  the day  of then  next,  at  half  past  two  of  the 

tbck  in  the  afternoon,  at  the  said  Court  of  Bankruptcy  in  Basinghall  Street, 

■  the  city  of  London,  appointed  the  said day  of then  next,  at 

klf  past  two  of  the  clock  in  the  afternoon  precisely,  at  the  said  Court  of 
Bnkruptcy  in  Basinghall  Street  aforesaid,  to  proceed  to  make  a  final  order 
ii  the  matter  of  the  said  petition,  unless  cause  should  be  then  and  there 
Aown  to  the  contrary,  and  then  caused  a  notice  to  be  given  to  the  defendant 
nd  loch  other  of  the  plaintiff's  creditors  whose  debts  amounted  to  £5, 

nd  to  be  inserted  in  the  London  Gazette,  that  he  the  said ^  Esq.,  so 

Mug  such  commissioner  as  aforesaid,  would  proceed  to  make  a  final  order 
m  the  matter  of  the  said  petition,  at  the  said  Court  of  Bankruptcy  in  Ba- 

•inghall  Street,  in  the  city  of  London,  on  the day  of then  next. 

It  half  past  two  of  the  clock  in  the  afternoon  precisely,  unless  cause  should 
fe  then  and  there  shown  to  the  contrary.  And  the  plaintiff  further  says 
4tt  afterwards,  to  wit,  on  the  day  and  year  and  at  the  hour  last  aforesaid. 
It  (he  said  Court  of  Bankruptcy  in  Basinghall  Street  aforesaid,  the  plaintiff 
kniDg  then  duly  appeared,  and  no  cause  being  then  shown  to  the^contrary, 

md  it  then  appearing  to  the  said ,  Esq.,  so  being  such  commissioner  as 

llbresaid,  that  the  allegations  in  the  said  petition  and  the  matters  in  the  said 
lAiediile  were  true,  and  that  the  said  debts  of  the  plaintiff  were  not  con- 
Ineted  by  any  manner  of  fraud  or  breach  of  trust,  or  by  any  prosecution 
Whereby  he  had  been  convicted  of  any  offence,  or  without  having  at  the  time 
tf  beeonung  indebted  a  reasonable  or  probable  expectation  of  being  able  to 
m^  tueh  debt  or  debts,  and  that  such  debts,  or  any  of  them,  were  not  con- 
fntttA  by  reason  of  any  judgment  in  any  proceeding  for  breach  of  the  re- 
Icnoe  laws,  or  in  any  action  for  breach  of  promise  of  marriage,  seduction, 
^erinmial  conversation,  libel,  slander,  assault,  battery,  malicious  arrest,  ma- 
leicnit  stiing  out  a  flat  in  bankruptcy  or  malicious  trespass,  and  that  the 
plaiDtiff  had  not  parted  with  any  of  his  property  since  the  presenting  of  his 
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■aid  |»elition ;  and  he  the  laid  ■,  Etq.,  so  being  sudi  comnunk 

aforeaaid,  being  on  ^e  said  examination  utisfied  that  the  pUint: 
made  a  full  diicovery  of  his  estate,  efiects,  debu  and  credits,  be  th 

,  Eaq.,BS>iich  connnisBioner  aa  aforeiaid,  did  then,  under  and  by 

and  according  to  the  provisions  of  the  said  acta,  make  a  final  order  to  | 
the  peraon  of  the  plaintiff  from  being  taken  or  detained  under  any  f 
wliatever  in  respect  of  the  several  debts  and  sums  of  money  due  or  c 
to  be  due  at  the  time  of  filing  the  plaintilTs  petition  from  the  plaintiff 
several  persons  named  in  the  said  sciiedule  as  creditors,  or  u  claiminj 
creditors  for  the  same  respectively,  or  for  which  such  persons  shouli 
given  credit  to  the  plaintiff  before  the  time  of  filing  his  petition,  aod 
were  not  then  payable,  and  as  to  the  claims  of  all  other  persons  not 
to  the  said  pUiotiffat  the  time  of  making  the  said  6nal  order,  who  mi 
indorsees  or  holders  of  any  negotiable  security  set  forth  in  the  pla 
said  schedule,  and  it  was  thereby  directed  that  the  proposal  of  the  p 
for  the  payment  of  his  debts  should  be  carried  into  effect  in  the  (oV. 
manner,  that  is  to  say,  that  he  the  plaintiff  should  pay  into  the  ha 

,  the  official  assignee,  being  the  official  assignee  aforesaid,  the  « 

£ by  tiie  year,  until  the  debts  enumerated  in  his  schedule  sho 

satisfied ;  and  that  such  sum  should  be  paid  quarterly,  and  the  first  qui 
payment  should  be  made  on  the  Midsummer  day  then  next,  as  by  th 
order  filed  and  now  remaining  of  record  in  the  said  Court  of  fiankr 
reference  being  thereunto  had,  will  more  fully  and  at  large  appeal 
which  said  order  still  remains  in  full  force  and  effect ;  and  this  the  p 
is  ready  to  verify,  &c. 

BSEcvTOBs,  ADHinisTRATOKS,  3rc, 
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Inppoied  promises  in  the  declaration  mentioned,  and  out  of  which 
HB  of  money  so  due  and  owing  to  the  defendant  he  is  ready  and  willing 
sreby  offers  to  set  off  and  allow  to  the  said  plaintiffs,  as  executors  [or 
inistrators"]  as  aforesaid,  the  full  amount  of  the  said  damages,  ac- 
ig  to  the  form  of  the  statute  in  such  case  made  and  provided ;  and  this 
ifeodaot  is  ready  to  verify,  &c.     [Counsel* s  signature. 


13.  PUa  of  Set-off  in  an  Action  against  Executors,  (9) 

mencement^  ante^  24.]  —  Saith  that  the  plaintiff,  before  and  at  the 
f  the  death  of  the  said  E.  F.,  was  indebted  to  the  said  E.  F.  in  the  sum 
— •  for  [here  ftate  the  debt ;  see  Form  1],  which  said  sum  of  money 
;  the  time  of  the  commencement  of  this  suit,  and  still  is,  due  and  owing 
be  plaintiff  to  the  said  defendants,  as  executors  [or  '<  administrators"] 
esaid,  snd  equals  the  damages  sustained  by  the  plaintiff  by  reason  of 
i-performance  of  the  said  several  supposed  promises  in  the  declaration 
oed,  and  against  which  said  sum  of  money  so  due  and  owing  from  the 
f  as  aforesaid,  the  said  defendants,  as  executors  as  aforesaid,  are 
ind  willing  and  hereby  offer  to  set  off  and  allow  to  the  said  plaintiff 
1  amount  of  the  said  damages,  according  to  the  form  of  the  statute  in 
lae  made  and  provided  ;  and  this  the  defendant  is  ready  to  verify,  &c. 
fft  signature. 


lea  to  an  Action  for  Goods  sold,  tJiat  the  Defendant  bought 
I  of  Plaintiff  *s  Factor,  as  the  apparent  Principal,  and  has  a 
^ff  against  him.  (r) 

mencement,  ante,  21,  24.]  —  Saith  that  the  plaintiff  sold  and  delivered 
d  goods  to  the  defendant  by  and  through  the  medium  of  one  J.  S., 
the  time  of  such  sale  and  delivery  was  the  factor  and  agent  of  the 
fin  that  behalf,  and  intrusted  {s)  by  him  with  the  said  goods,  and  the 
S,,  to  being  such  factor  and  agent,  and  intrusted  as  aforesaid,  with 
■ent  of  the  pUintiff,  sold  the  said  goods  to  the  defendant  in  his  the 
S^'s  own  name,  as  the  true  and  sole  owner  of  the  said  goods,  and  as 


I,  D.  (p).  A  defendaot  sued 
or  cannot  set  off  a  debt  due  to  bim 
yfrom  the  plaintiff;  Hutchinton  v. 
MTilles'  Rep.  263.  264 ;  Blakesley  v. 
i,  Q.  B.  HiL  T.  1846 ;  but  be  may 
debt  dae  from  tbe  deceased  to  ao 
laicd  agaiost  bim  as  executor,  ibid. 
amtd  ti  bU  owa  debt  cannot  set  off 
■  !•  biB  as  ezecotor,  ibid. 
i  Ibron,  &c.  Carr  v.  Hinctiff,  4  B. 
;  Furcktll  V.  SuU9r,  9  Dowl.  511; 
I.  BL  107 ;  Warrtn  v.  M*Kay,  1 
•  691;   and  see  tbe  stat.  5  &  6 


Vict.  c.  39,  and  note  (s),  pott.  De  iujurid 
would  be  a  bad  replication ;  Salter  v.  Fur- 
ehell,  supra.  The  proper  mode  of  replying 
would  be  "  that  the  said  goods  were  oot^ 
with  tbe  consent,  &c.  of  tbe  plaintiff,  sold 
and  delivered  by  the  said  J.S.,  then  being 
the  factor  of  the  plaintiff,  in  J.  S.'s  name,  as 
owner  and  as  his  own  goods,  modo  et  forma, 
&c.  See  form  Pigeon  v.  Oiborn,  9  Dowl. 
511;  6'.C.  12  A.  &  £.715. 

(<)  See  5  &  6  Vict,  c  39 ;  Ltarnyd  v. 
Robinson,  12  M.  &  W.  745 ;  Bowsi  v.  Stswart, 
4  M.  6c  G.  295. 


I 
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•ad  for  hii  tlu  nid  J.  S.'a  ami  proper  good*,  and  the  nid  J.S.  tkea  up- 
penred  to  be  such  irue  and  sole  Dimer,  by  tlie  plainiiff '■  conseot,  and  At 
ptaintifT  did  not  appear,  nor  wa*  He  known  by  the  defendant  at  or  hetan  th* 
time  of  the  said  sale,  as  the  proprietor  of  or  to  be  inieresied  io  the  said 
good*,  and  ihe  defendant  then  bought  and  received  the  said  good*  of  aoi 
From  the  said  J.  S.  as  his  proper  goods,  and  did  not  knon  and  had  oot  tlw 
neftns  of  knowing  ihat  the  plaintiff  was  ibe  onoer  of  tlie  said  goods  or  in- 
lerested  therein,  or  that  the  said  J.S.  was  only  ao  agent  in  that  behalf;  and 
the  defendant  further  sailh  (hat  the  said  J.S.,  before  the  defendant  had  any 
knowledge  or  notice  (f }  that  the  plaintiff  na«  the  real  owner  of  (be  nid 
goods,  before  and  at  the  time  of  the  aaid  sale,  was  and  thence  continually 

hitherto  hath  been  and  ia  indebted  lo  the  defendant  in  £ for  [4^.  ilalitig 

the  debt:  Kt  ante,  390,  Form  I],  which  said  satn  so  due  to  ihe  defeodant 
equals  [4*^.  proceed  and  conclude  ai  ia  the  cimmnn  Form  1,  anlr,  390, 
ttmilt'mg  the  wordt  "  according  to  the  form  of  the  statute  in  Ruch  caae  made 
and  provided.'' 

SHIP. 
See  "  Seaman,"  ante,  387. 

Plea  io  an  Action  against  the  Captain  for  excluding  Plaintiff,  a 
Pastenyer,  from  the  Cuddy,  tftat  the  Plaintiff  conducted  himaelfi* 
an  unbecoming  and  unyentlemanly  manner,  and  threatened  the  Cap- 
tain toilh  personal  Violence. 

Prtndergatt  v.  ComploH,  8  C.  &  P.  454. 


SOLICITOR. 
See  "Attorney,"  ante, '251. 

It  has  bepn  decided  that  it  ia  necessary,  under  6  &  7  Vict.  c.  73,  lo  plead  apeeiall; 
the  non-delivery  of  a  ligned  bill;  BoiDenv.  Hodgei,  Exch.  East.  T.  I84G;  see  the  plea, 
ante,  252,  Form  2.  As  to  whether  the  court  where  the  busine**  was  done  must  W 
mentioned  in  the  bill,  see  Lewis  v.  Primrou,  13  Lav  J.  269,  Q.  B.;  Eagleluartr. 
Moort,  Eich.  East.T.  1B46. 


SPIRITUOUS  LIQUORS. 

1.  Plea  to  a  Declaration  for  Goods  sold,  that  they  connsted  of 

Spirits  supplied  contrary  to  the  Tippling  Act.  (k) 

Commencefnenl,  ante,  21,  2+,]     —  Saith  that  the  said  sum  of  £—  «m 

(0  See  the  obscnatiagi  or  Packe,  I 
Q.  B.  IHT. 
(li)  UG.2.t.«i,%.\2;  MS  c»»e»,  Chit.      u««,  304, "  Fiwidt,  flic" 
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aod  k  a  oertaio  «om  of  money,  debt  and  demand  claimed  by  the  plaintiff 
tnmn  dw  said  defendant  for  and  on  account  of  certain  spiritaous  liquors  by 
lum  the  pbontiflr supplied  to  the  defendant  at  divers  days  and  times  before 
Ae  commencement  of  this  suit ;  and  the  defendant  further  saith  that  he  was 

indebted  to  the  plaintiff  in  the  said  sum  of  £ ,  and  the  same  became  due 

m  in  the  said  declaration  mentioned  for  and  on  account  of  divers  quantities 
of  spiricnous  liquors  sold  at  various  times  by  the  plaintiff  to  the  defendant 
in  articles  and  items  not  amounting  at  any  one  time  to  the  full  value  or 
>iint  of  SOif.  each,  contrary  to  the  form  of  the  statute  in  such  case  made 
provided ;  and  this  the  defendant  is  ready  to  verify,  &e.  [CoKiM^I't 
mgnaiuref  and  as  to  amswering  the  aceaunt  stated^  ante,  374,  note  (/). 


STAMP. 
See  ante,  2$0  and  266, 


It  seems  doubtful  whether  the  want  of  a  stamp  can  in  any  case  be  pleaded ;  but  at  all 
events  such  a  defence  can  only  be  pleaded  in  cases  where  the  instrument  cannot  be 
made  good  by  being  stamped  before  the  trial;  see  Bradley  v.  BardUey,  15  Law  J. 
115,  Exch. 


STOCK-JOBBING. 


To  a  Declaration  for  Money  lent.  Plea  that  the  Money  was  lent  to 

pay  Stock-jobbing  Differences,  {x) 

Commencement,  ante,  21,24.]  — Saith  that  heretofore,  and  before  the 
commencement  of  this  suit,  to  wit,  on  [4*c.],  the  defendant  had  lost  to  a 
certain  person,  to  wit,  one  E.  F.,  and  the  said  £.  F.  claimed  to  receive  of 
and  from  the  defendant  certain  sums,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £1200,  upon  and  by  virtue  of  an  unlawful 
vvager  and  contract  in  the  nature  of  a  wager  relating  to  the  future  price  and 

iraliie  of  certain  public  English  stock  called ,  that  is  to  say,  jff— 

[consols],  that  is  to  say,  a  certain  wager  and  contract,  before  theoy  to  wit, 
on  [4*^*]'  >n^c  hy  and  between  the  defendant  and  the  said  E.  F.,  by  which 
the  payment  of  such  sums  of  money  by  the  said  defendant  or  by  the  said 
E.  F«  was  made  to  depend  upon  the  rise  or  fall  of  the  said  stock  and  the 
future  price  and  value  thereof,  neither  of  them  being  possessed  of  such 


(x)  See  Cftnuon  v.  Bn/c»,3  B.&  Al.  179;  355,  nor  limtlar  transactions  lu  foragn  funds, 

Dt  Begnit  v.  Armitteadt  10  Biog.  107.     The  are  withio  the  prohibition  of  the  Stock- J  ebbing: 

siatate  7  O.  2,  c.  8,  and  cases  as  to  slock-  Act,  Wetis  v.  Porter,  2  B.  N.  C.  722 ;  Oakley 

jobbisf ,  ChiL  Jan.  Contr.  Index, "  Stock,  Ace."  v.  tiigby,  ib»  732 ;  nor  are  tbey  illegal  at  com  • 

riaitfcsi  gambltiig  tnonclioni   in   English  mon  law,  EUworth  v.  CoU,  2  M.  6c  W.  31 ; 

railway  sbaics,  Uewiu  v.  Price,  4  M.  &  G.  see  ante,  *'  Gaming,"  306. 
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■tock,  contrary  to  the  form  of  the  statute  in  such  case  made  sttd  provided; 
and  the  defendant  further  saith,  that  thereupon  he  the  aaid  defendant  wu 
desirouB  of  obtaining  a  loan  of  the  sum  of  £200,  for  the  purpoie  of  enabling 
him  tlierewiih  in  pan  to  pay  and  satisfy  the  said  sum  of  jgiaoo,  and  did 
accordingly  before  the  commencement  of  this  suit,  to  wit,  on  [^c],  «pply  M 
and  rciuest  ibe  aaid  pkiatilf,  who  tlien  had  notice  of  the  several  premise*, 
to  lend  and  advance  to  him  the  said  sum  of  £200,  being  the  said  aum  of 
£200  in  the  said  declaration  first  mentioned  for  the  aaid  purpose,  which  the 
said  plaintiiT  then  consented  and  agreed  to  do,  and  did  accordingly  thea 
knowingly  lend  the  said  sum  of  £200  in  the  said  declaration  Rnit  niamioned 
to  the  said  defendant  for  the  express  purpose  aforesaid  and  on  no  other 
account;  and  this  the  ilefendant  is  ready  to  verify,  l^ii  to  antnetrng  tkt 
oecounl  itated,  ante,  374,  note  (/). 


SUNDAY. 

See  Mtt,  387.  Form  6. 


S«e  form  of  plea  to  a  iargean't  bill,  that  the  plaintilfwu  not  adioilted  to  practise  If 
the  College  of  Surgeons,  3  Chit,  on  PI.  6th  ed.  758;  Tlh  ed.  56;  and  we  UltU  « 
Oltlacrt,  1  Car.  Sc  Marsh.  U70,  note  {b)  ;  and  ante,  235. 


SURRENDER. 

See  anli;  3>0,  Form  2,  and  note  (n)  the 


Oas.  See  in  general  Com.  Dig. ;  Bac.  Ab. ;  2  Stark.  Ev.,  and  Chilty  on  Contracts,  tit 
"  Tetider."  "  The  principle  of  a  plea  of  tender  ie  tliis,  that  the  defendant  hn 
always  been  readv  at  all  times  to  pay  upon  reque«l,  and  on  a  particulsr 
occasion  otTered  (he  money;"  Hakcth  v.  Fawcetl,  11  M.  &  W.  356;  S.  C. 
2  DdhI,  N.  S.  829.  Accordingly,  where  a  tender  bos  bsen  actually  made, 
the  elTect  of  it  may  be  defeated,  by  showing  a  prior  or  subsequent  demand  sod 
refusal  uf  the  identical  sum  tendered;  beciiuse  thereby  the  plaint) S*  n^atift* 
that  tlie  defendant  was  alicai/t  ready  to  pay,  see  1  Saund.  336,  na*e  2;  BaL 
N.  P.  156;  Cbitty  on  Contracts,  Index,  "Tender."  It  has  lately  been  a  ques- 
tion wbether  a  replication  to  a  plea  of  tender,  that  a  larger  sum  was  doe  than 
that  tendered,  be  good,  and  there  are  decisions  apparently  contradicloty;  MS 
■JV'tv.  BfanJ,  !)M.  St  W.  338;  S.  C.  1  Dowl.  N.S.  608;  BroiHiwT.Ww 
iiiglon,  A  Q.  B.  915.  The  law  seems  to  be,  that  if  A.  be  indeliled  to  B.  OB 
several  ditlinct  coalraeti.  he  may  tender  any  one  of  tbe  autn.i  due ;  Bac.  Abr. 
Tender,  449.  But  where  (be  sum  demanded  is  due  upon  s  single  tulire  ronlrart, 
a  tender  of  part  is  bad;  Cotton  v-  Godwin,  7  M-ScV/.  U7:  S.  C.  9  Dowl, 
763,  It  must,  however,  appear  upon  the  pleadings  that  the  contract  was  indi- 
visible ;  Hetkctk  V.  Fauiall,  ubi  mpra.  And  so  it  should  seem  that  a  pica  of 
tender  of  part  to  u  declaration  on  a  bill  of  exchange  or  a  promiuory  uote  would 
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be  bad;  Cotton  r.  Codwhh  7  M.  &  W.  147;  Hesketh  v.  Fawcett,  uhi  tupra; 
Wmn  V.  BaU^,  2  P.  &  Dav.  307 ;  S,  C.  10  A.  &  £.  6] 6.  Nor  can  a  tender 
be  pleaded  to  a  bill  or  note  at  all,  after  it  becomes  due,  Poole  v.  Tunhridee,  2 
M.  ft  W.  225 ;  unless  to  a  note  payable  on  demand,  Norton  v.  EUam^  2  M.  ft 
W.  463. 

Tender  of  a  larger  sum  will  support  a  plea  of  tender  of  a  smaller,  Dean  ▼.  Jamett 
4  B.  ft  Ad.  548 ;  but  an  actual  tender  and  production  of  the  money,  unless 
especiaDy  dispensed  with,  must  be  proved.  Moreover,  the  tender  must  not  be 
dogged  with  any  condition ;  therefore  an  offer  to  pay  .£10  as  the  balance  of  a 
disputed  account,  upon  condition  of  receiving  a  receipt  in  full,  is  an  insufficient 
tender;  Foord  v.  NoU,  2  DowL  N.  S.  618;  Jennings  v.  Major,  8  C.  &;  P.  67. 
But  a  mere  declaration,  such  as  **  this  is  the  amount  of  your  bill,"  will  not  inva- 
lidate a  tender;  Henwood  v.  Oliver ,  1  Q.  B.  409;  see  also  Bull  v.  Parker,  2 
Dowl.  N.  S.  345.  Whether  the  tender  has  been  conditional  or  not  is  a  question 
tor  the  jury;  Eckstein  v.  Reynolds,  7  A.  &  £.  80. 

A  plea  of  tender  is  an  issuable  plea,  and  may  be  pleaded  after  time  obtained ;  see 
Moore  v.  Smith,  1  H.  Bla.  369 ;  Kihoick  v.  Maidman,  1  Burr.  59.  Where  there 
is  any  doubt  as  to  the  formality  or  proof  of  the  tender,  the  proper  course  is  to  plead 

ryment  of  money  into  Court,  see  ante,  377,  note(();  Leatherdale  v.  Sweepstone, 
C.  ft  P.  342;  because  if  defendant  fail  on  his  plea  of  tender,  he  will  have  to 
pav  all  costs,  whereas  on  the  plea  of  payment  of  money  into  Court,  defendant 
only  pays  costs  up  to  the  time  of  his  plea,  if  plaintiff  take  it  out  and  proceed  no 
further ;  and  defendant  obtains  all  his  costs,  if  plaintiff  unsuccessfully  proceed 
further  after  the  plea  of  payment  of  money  into  Court.  As  to  staying  proceed- 
ings on  payment  before  declaration,  &c.  or  debt  and  costs,  see  2  Chit.  .^rch.  Ind. 
"  Staying,  ftc."  The  tender,  if  pleaded  to  a  special  count,  admits  the  contract 
therein  stated ;  if  pleaded  to  the  common  count,  it  is  an  admission  only  to  the 
extent  of  the  sum  tendered ;  Cor  v.  Brian,  3  Taunt.  95 ;  Bulmer  v.  Home,  1 
N.  ft  M.  117.  The  sum  tendered  must  be  paid  into  Court,  or  plaintiff  may  sign 
jndgment  as  for  want  of  a  plea  as  to  the  sum  tendered,  but  not  for  the  residue 
of  the  demand  stated  in  the  declaration;  Chapman  v.  HickSf  2  Dow).  641. 
Money  deposited  in  Court  in  lieu  of  bail  cannot  be  transferred  to  the  account  of 
a  payment  into  Court  on  a  plea  of  tender;  StttUz  v.  Heneage,  10  Bing.  561. 


!•    The  general  Issue,  except  as  to  Part,  and  a  Tender  of  that  Part, 

Commencement,  ante,  21,  24.]     And  the  defendant,  by his  attorney, 

as  to  the  said  declaration,  (y)  except  aa  to  the  sum  of  £ [the  exact  sum 

tendered],  parcel  of  the  moneys  in  the  said  declaration  [or,  *'  in  the  said 

count*^  mentfoned,  says  that  he  did  not  promise  [or  in  debt,  **  never  was 
indebted "3  ^  maimer  and  form  as  in  the  said  declaration  [or,  **  in  the  said 
— -  count"]  is  in  that  behalf  alleged ;  and  of  this  he  puts  himself  upon  the 
Goanftry,  &c.  («)• 

And  as  to  the  said  sum  of  £ ,  parcel,  &c.,  the  defendant  says  that  the 

pbintiff  ougbt  not  to  maintain  his  aforesaid  action  thereof  against  him  to 
any  more  or  greater  damages  (a)  than  the  said  sum  of  £ , 


($}  Take  care,  if  the  dechntion  contaiD  a      than  the  plea  of  tender;  see  1  Saund.  83  e, 
■t  OB  a  bill  or  note,  to  restrict  this  com-      note;  Dnwgall  v.  Bowman,  3  Wil».  145;  2 


sa  that  the  general  issue  may  not  Hla.  R.  723,  5.  C. ;  Mueltllan  v.  Htneard,  4 

iflutt  that  ocmot;  anU,  265,  obs.  T.  R.  194  ;  otherwise  a  demurrer  will  hold. 
it}  Plead  DOD  assompstt  as  above,  if  the  (u)  See  1  Saund.  33,  note  (2);  Com.  Digr. 

dcfaalant  dcoy  that  the  remainder  of  the  de-  Pleader,  2  W.  28 ;  and  WiHi*  v.  Prudht,  7 

■sasd  flttr  existed ;  or  plead  any  special  de-  Dowl.  460.    In  debt,  say  **  to  recover  any 

liPCS,  with  or  withont  noo  assumpsit,  accord-  damages  by  reason  of  the  nonpayment  of  the 

iajf  to  tba  facts ;  bat  care  most  be  taken  not  said  sum  of  £ — ,  parcel,  dec." 
to  yliad  as  19  dks  wm  tendered  any  other  plea 

o  D  2 
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parcel,  &c.,  in  ihis  behalf,  because  he  saith  that  after  llie  accruing  of  ifas 

Hid  several  cause*  of  aclioti,  as  to  the  said  sum  of  £ ,  parcel,  Sie„  aol 

l>efore  the  commenceraeni  of  this  sait,  to  wit,  on  [^e.  exact  day  not  n>aln-ia/} 
he  the  defendant  was  ready  and  willing  and  then  tendered  (6)  and  offered  to 

pay  to  ihc  plaintitT  the  said  sum  of  £ ,  parcel.  &c.,  to  receive  which  of 

the  defendant  he  the  plaintitT  then  wholly  refused  ;  and  the  d«fendau 
further  sairh  that  he  hath  always  from  the  time  of  the  accruing  of  ihe  tail 

several  causes  of  action  as  to  the  said  sum  of  £ .  parcel,  &c.  hilherUt 

been  ready  to  pay,  and  still  is  ready  lo  pay,  the  plaintifl'  the  said  sum  of 

£ ,  parcel,  flfc, ;  and  he  now  brings  the  same  into  Court  ready  to  ba 

paid  to  the  plainljff,  if  he  will  accept  the  same;  and  this  the  defendant  it 
ready  to  verify;  wherefore  he  praysjudgment  ifthe  plaiutj  IT  ought  to  maiiuaw 
his  aforesaid  action  lliereof  against  him  to  recover  any  more  or  greafR 
daiiuigeg(c)  than  the  said  sum  of^ ,  parcel,  Src,  in  this  behalf,  itc.(i) 


2.  Replication  to  the  preceding.  Denial  of  the  Tender,  {e) 

Commencement,  ante,  33.]     And  the  plaintiff,  aa  to  the  uid  plea  of  ihe 

defendajtl,  except  as  to  the  said  sum  of  £ ,  parcel,  &-c.,  and  whereof 

the  defendant  hath  put  himself  upon  the  country,  doih  the  like. 

And  aa  to  the  said  [iiecimd'\  plea  of  the  defendant  as  to  the  said  sum  of 

£ ,  the  plainiiff  saitli  thai  he  ought  not  to  be  barred  from  [Daintaiaiog 

his  sforesaid  action  against  the  defendant  lo  recover  further  Aam6gfi%{J) 

than  the  said  sum  of  i" .  parcel,  Ac,  because  he  saiih  that  the  defendant 

did  not  lender  or  offer  to  pay  lo  him  the  said  plaintiff  the  said  sum  of  £ 1 

in  manner  and  form  as  in  the  said  [leconif]  plea  is  alleged;  and  this  the 
plaintiff  prays  may  be  enquired  of  by  the  country,  &c. 


lb)  Ad  actual  leader  musl  be  Bvetred  in  (d)  Ciiunnl'n''gnaliire;  but  ihtre  oesd  Ml 

geaeraU  Stmblt.  however,  where  the  plaiDtiff  be  a  summons  or  rulslo  pleid  levenl  isstteii, 

cipteutjr  diipeoKd  wlih  Ihe  actual  ptoducIioD  unleat  iheie  be  loo  pleu  u  ui  the  aon  U 

of  the  monej.  aes  Chmy  od  C'ouEracli,  Index.  which  Ehe  lender  doei  not  apply,  and,  DOU 

■■Tendeii"    Fi«ch  y.   Brook.  I    Uing.  N.  C.  (e).  pp.  24,  25. 

953;   lh«  plea  ihould  apecially  allege  such  (<)  The  plaintiff  may,  if  he  pIeaaea,coiifea 

diipeDsalion  or  discharge  afler  alleginj  a  res-  llial  he  ia  lalisfied  >s  lo  ihe  sum  leodcrtd; 

diDiu  at  all  liires,  anil  that  ilefendml  wu  see  Korni  2,  anU.  377.   The  above  leplicatiao 

about  10  lender.  &c. ;  tee  further  Unuflns  v.  puis  the  defendant  on  proof  of  a  itritrliT  legal 

Fslricfc.  3  1'.  II.  684  :  'fumtr  i.  Croalti/.  3  tender  of  Ihe  lUio.     In  any  caie  tha  fJaiDliff 

M.  &  W.  43.      A>  to  a  tender  of  goodi  in  may  like  the  >um  out  of  Court  a(  once.    The 

MacdtiKaid,  6  M.Si  G.  593  ^   MtruW  v.  replied  epecially.  the  dale  in  Ihe  writ  of  (rial 

tVAiin.«r«.  10M.&  W.  757;  5.  C.  II  M.  &  being  coDclu>i*e  ai  to  Ibia  f*ct;  mtWVnIt 

VI.  347.  Iraitt  on  a  bill,  ICam  v.  Baif«y,  3  v.  Manlty.  1  M.  &  W.  432. 

P.  k  U.  307;  S.  C.  10  A.  &  K.  616.  (/>  In  debt,  S4y  "  lo  recover  damtga by 

(d)  See  Ihe  oeceuary   vaiiatioa  ia  debt  reaioa  of  the  nonpayinealof  IbeMdMBw 

I.-M  ..-..   Ant   ■.ni>/»\  r..    ^^...-.ii   jL..  " 
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3.  Beplieationf  a  Demand  of  the  Debt  before  tJie  Tender,  (g) 

Cmmeneeimenif  ante^  23.]    And  the  plaintiff,  as  to  tlie  said  [second'}  plea 

» 10  tbe  turn  of  £ ,  parcel,  &c.,  saith  that  he  ought  not  to  be  precluded 

hm  miiotaining  his  said  action  to  recover  farther  damages  (A)  than  the 

ittliiiQi  of£ ,  parcel,  &c.,  because  he  saith  that  the  defendant  was  not 

ihriys,  from  the  time  of  the  accruing  of  the  said  several  causes  of  action  as 

to  (be  said  sum  of  ;f ,  parcel,  &c.,  ready  and  willing  to  pay  the  said  sum 

of£ g  parcel,  &c.,  to  the  plaintiff*,  as  in  the  said  plea  alleged,  in  this,  to 

vili  *  that  after  the  accruing  of  the  said  several  causes  of  action  as  to  the 

■id  Mm  of  £ 1  parcel,  &c.,  and  before  the  said  defendant  did  tender 

•  Md  offer  to  pay  the  same  as  aforesaid,  and  before  the  commencement  of  this 

•lit,  to  wit,  on  [4'C.],  the  plaintiff  demanded  the  said  sum  o££ ,  parcel, 

*&&,  of  and  from  the  defendant,  and  then  requested  him  to  pay  the  same  to 
the  plaintiff;  but  the  defendant  did  not  nor  would  then  pay  the  same  or  any 
part  thereof  to  the  plaintiff,  but  then  wholly  neglected  and  refused  so  to  do, 
iod  therein  made  default,  by  reason  whereof  the  plaintiff  then  sustained 
damages  by  reason  of  the  accruing  as  aforesaid  of  the  said  several  causes  of 

^Mioii  as  to  the  said  sum  of  £ ,  parcel,  &c.,  in  manner  and  form  aa  the 

'fUotiff  bath  above  in  his  said  declaration  in  that  behalf  alleged ;  and  this 
the  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment  and  his  full 
Aunages  by  him  sustained  by  reason  of  the  accruing  of  the  said  several 

<wies  of  action  as  to  the  said  sum  of ,  parcel,  &c.,  to  be  adjudged  to 

Un,  &C.     [Cotm^r^  signature. 

4.  Replication^  a  Demand  of  the  Sum  tendered  after  Tender.  {%) 

As  in  Form  3,  to  the  asterisk.']  That  after  the  making  of  the  said  tender, 
and  before  the  commencement  of  this  suit,  to  wit,  on  [4*<^.]>  the  plaintiff 
demanded  of  and  requested  the  defendant  to  pay  him  the  plaintiff  the  said 

tmn  of  £ ,  parcel,  &c. ;  but  the  defendant  then  wholly  refused  and  hath 

Jfheoce  hitherto  wholly  refused  to  pay  the  same  or  any  part  thereof  to  the 
^yUntiff;  and  this  the  plaintiff  is  ready  to  verify;  wherefore,  &c.  [Conclude 
'mt  m  last  Form. 

i       5.  Replication,  a  larger  Sum  due  at  the  Time  of  Tender,  (k) 

''  Cmnmeneementj  ante,  23.1    And  as  to  the  said  [second]  plea  of  the  de- 

I^Mitolit  as  to  the  said  sum  of  ^ ,  parcel,  &c.,  the  plaintiff  saith  that  he 

li|^  ooc  to  be  precluded  from  maintaining  his  said  action  to  recover  fur- 


fg)  8m  obs.  tuprm,  402.  (i)  See  obs.  antt,  403. 

(Ly  See  the  vtriitkm  in  debt,  ante,  note         (k)  See  the  variation  for  the  form  in  debt, 
f),  p.  404.  ante,  404,  Form  2. 
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ther  damages  ({)  than  the  aaid  sum  of  £ ,  parcel,  &c.,  because  1 

that  before  and  at  the  time  of  the  making  of  the  said  tender  in  t 
[uemd']  plea  alleged,  and  before  and  at  the  time  of  the  commeDCc: 
tbif  auit,  there  was  and  thence  hitherto  hath  been  and  itill  i>  a  larf 

than  the  said  sum  of  £ ,  so  in  that  plea  alleged  to  have  been  ti 

aa  aforeiiaid,  to  wit,  the  sum  of  j£ [the  mm  alleged  by  the  plmnt 

due'}  due  and  owing  from  the  defendant,  which  said  last-mentioned  si 

included  the  said  sum  of  ;£ [t/te  turn  tmdered'],  for  and  in  reapec 

breach  by  the  defendant  of  a  certain  single  entire  and  indivisible  i 
before  this  entered  into  by  and  between  the  plaintiff  and  the  defen 
respect  of  which  a  cause  of  action  had  before,  and  at  the  time  of  the 
of  the  said  tender,  accrued  to  the  plaintiff  againat  the  defendant,  H 
being  one  of  the  causes  of  action  in  the  declaration  mentioned,  to 
respect  of  [here  Hate  the  t'mgle  eaute  of  action,  ttihkh  may  be  "  the  n< 
ment  by  the  defendant  to  the  plaintiff  of  a  certain  sum  of  money, 

£ ,  before  then  lent  by  the  plaintiff  to  the  defendant  at  his  requ 

manner  and  form  as  in  the  declaration  is  in  that  behalf  alleged] ;  i 
the  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment  and 
damages  by  him  sustained  by  reason  of  the  accruing  of  the  aaid 

causes  of  action  as  (o  the  said  sum  of  ^ ,  parcel,  &c.,  to  be  adju 

him,  &c.     {Coim»eVs  signature. 


Oat.  The  defence  of  Umiymutt  be  made  the  subject  of  aipecislplea.  Seeii 
Chit.  Statute*,  "Usury;"  Chit  jun.  CoDtr.  Pies  of  usury  on  the  rent 
bill.  Boullaa  v.  Coghlan.  1  Bing,  N.  C.  040;  Fox  j.  Kteling,  3  A.  A 

.S,  C.     TliH  usury  lawa  are  reuenlei!  aa  lo  bills  mid  notea  wliieh  biv"  - 
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On.  See  forma  of  dedantion,  ante,  190,  and  observe  the  notes  to  Forms  1  and  2,  p. 
190,  192.  Non  astumptit  would  deny  that  the  defendant  made  the  contract,  as 
alleged,  by  himself  or  his  agent ;  the  objection  also  might  be  taken  under  it, 
that  the  contract  was  not  in  writing;  ante,  "  Frauds,  Statute  of,*'  ante,  223,  227, 
and  H  would  admit  the  plaintiff's  performance  of  his  part  of  the  contract  in  fur- 
niahing  ao  abstract,  maxing  a  good  title,  tendering  a  conveyance,  &c.,  and  also 
the  breach  on  the  part  of  tne  defendant.  See  plea  of  rescinded  contract,  ante, 
p.  384,  of  a  new  substituted  contract,  ante,  p.  322,  Form  4.  Fraud  by  the  em- 
ployment of  puffers  or  otherwise  should  be  specially  pleaded,  ante,  318,  obs.; 
Law  on  this  subject,  Thomett  v.  Hainet,  Exch.  April  28,  1846. 


1.  Vendor  v.  Vendee,  for  not  completing :  Plea  that  Plaintiff  did  not 
deliver  Abstract. — See  Declaration^  Form  1,  p.  190. 

Commencement^  ante,  24.]     And  for  a  [^further']  plea  to  the  [Jirst']  count, 
Ae  defendant  says  that  the  plaintiff  did  not,  after  the  making  of  the  said 

igreeroent,  and  before  the  said day  of ,  deliver  to  the  defendant 

^  good  and  sufficient  abstract  of  his,  the  plaintiff's,  title  to  the  said  tene- 
Mits,  in  manner  and  form  as  alleged ;  and  of  this  the  defendant  puts  him- 
KJf  on  the  country,  &c.  (n) 


2.  Vendor  v.  Vendee,  for  not  completing :  Plea  that  Plaintiff  was 

not  ready  to  convey. 

Commencement,  ante,  24.]  And  for  a  [further']  plea  to  the  [frst]  count, 
tut  defendant  says  that  the  plaintiff  was  not  ready  and  willing  to  complete 
Ae  said  ccmditiona  and  purchase  [or  **  to  assign  over  the  said  lease  of  the  said 
inoagc  and  tenement  with  the  appurtenances,'*  according  to  the  declara- 
In],  in  manner  and  form  as  alleged ;  and  of  this  the  defendant  puts  himself 
VI  the  country,  &c.  (o) 


^•jMvioas  Qsary  ;  Carter  v.  Jumu,  13  M. 
%W,  la? ;  5.  C.  2  D.  &  L.  236. 
'  ^)  See  fenn,  &c.,  Tkonu  v.  Wingfitld,  3 
1LIIG.3& 

(•)  This  involves  a  denial  of  plaintiff's 
aiUhjr,  that  is.  hit  titU,  to  make  the  ronvey- 
at  the  time  wbeo  the  defendant  was 
vpoD  to  accept  it ;  Ue  Medina  v.  Nor- 
.  III.  &  W.  820  •,  and  KiriUif  v.  Cope- 
4ff9  1  C.  &  il«  379,  and  under  it  any  act 
viidb  diaqoalifies  the  plaintiff  from  performing 
lit  oootraet,  sach  as  his  insanity,  may  be 
|Maiaavideiice,  ihid, ;  see  Ithtrwood  v.  Whit' 
«mk  10  M.  &  W.  767 ;  S.C.  II  M.  &  W. 
I;  mdtt  P-  386,  note  (m).  If  the  declaratioa 
liMi  avar  specifically  that  the  plaintiff  had 


a  title  or  was  ready  to  convey  at  the  time  of 
the  breach  of  the  agreement,  it  will  be  proper 
to  introduce  that  restriction  into  the  traverse. 
As  it  is  sufficient  if  plaintiff  can  procure  a 
title  before  he  is  called  on  to  complete,  a  plea 
which  traversed  an  averment  in  the  declaration 
that  he  had  a  title  at  the  time  he  made  the 
agreement^  was  held  bad  on  special  demurrer  ; 
De  Medina  v.  Norman  ttupru^ind  see  ante,  192, 
note  (g).  In  general  the  seller  is  to  make  a 
good  title,  then  the  purchaser  is  to  prepare 
and  tender  the  conveyance,  and  then  the 
seller  to  execute  it ;  Laird  v.  Pirn,  7  M.  &c 
W.  482 ;  and  sec  Jones  v.  Berkeley,  2  Doug. 
684. 
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3.  SimUar  Plea  in  the  cau  of  Copyhold  Property :  that  Plaiatig 

toat  not  ready  and  willing  to  surrender,  and  Evidetux. 

Perry  v.  Smith,  1  Car,  &  MarBli.  555. 


4.  Vendor  v.  Vendee  of  a  leasehold  Intereitfor  not  completing  :  PIfa 
that  the  Plaintiff  was  not  pouessed  of  the  Term. 
Comnejicemenl,  ante,  24.]  And  for  a  [/urf/.cr]  pica  to  llie  [^rilj  couol. 
iLe  (lefenilant  says  ihac  the  plainliif  was  not  at  the  time  of  the  breach  (  />)  of 
the  said  agreement  possessed  of  the  saiil  [residue  of  tlie  said]  iiTm  of  ycart 
of  the  said  tenements  in  manner  and  form  as  alleged;  and  of  this  the 
defendant  puts  himself  on  the  country,  &c.  (y) 


5.  Vendee   v.   Vendor,  for  not  completing :  that  no  Conveyance  Kai    \ 

tendered,  {r)     See  Declaration,  Form  6,  ante,  196. 

And  for  a  [^farther"]  plea  to  the  [^rxf]  count,  ihe  defendant  says  that  the 

plainliif  did  not  tender  lo  the  defendant  any  deed  or  deeds  in  that  behalf 

for  the  conveying  the  tenements  aforesaid  to  the  plaintiff  in  manner  and  form 

u  alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

6.  Vendee   v.    Vendor,    for  not  delivering   on  Altstract,    ^c. ;    that 

the  Defendant  discharged  him  from  bo  doing.  (() 

Commcncemctil,   ante,    2*,]       And    for  a  further   plea  to  the  aaid  [Jlrit^ 
count,  the  defendant  says  tliat  he  tvas  always,  aAer  the  making  of  the  said 


(p)   See  ne>l   nMe  (y).  and  c.i.  p.  192. 

per  convejance  for   conveying  Ihe  fe«-uin|ilt. 

noleCg). 

and    it    was  iiipulated   thai    ibe  cooTcyincc 

(,)   Under  iliit   piti   ihe   JcfL-mlani   n.iy 

ahoold   be  ptepdied  by  and  at  the  eipenw  of 

ibow  any  ubjeci.oni,  » li.tl.  eimcd  la  llic  lu» 

ihe  vendee  ;  and   Furlher.  Ibat  if  itae  vendor 

should  not  verify  the  lille  io  ihe  vendee  or  hit 

which  he  prtifcs^i-s  to  tei],     U  the  dtfeci  of 

agent   by   production   of  derdi,  ^c.   at   NoT' 

lille  occurred   from   mallei   jw.lfrinr   lo  llial 

»ich,   Lvnn   nr   Idndon.   before  Ihe  30lh  of 

teaK.    thai    EhuuM    be    Kpeciallv    pleaded; 

November,    the   agreement   should   be    void. 

Whaler  ,.  H.ighl.  T  M.  A  W.  ^60. 

In  an  action  of  ri^unnt  by   Ihe  vendee  two 

(r)  See  •mle,  n«lc(,0.  p-  41)7,  and  Pwlt  v. 

breaches  were  assigned  ;  Jint,  ihit  the  tcodor 

Knou>lti.  n  W.  .V  W.  6U2,  it  was  held  that 

deduce  a   ^jood   title;  urondlo,   that  the  de- 

the  defeadml   might  shew   under   Ihit   plea 
that   the   lease   actually   tendered    conlained 

fendant    did    nnt,    on    or   before   the  Blh  af 

January,  eiecuie  a  proper  conveyaDce.   P4*a, 

untrue  lecltaU  ohich  mighi   afierwards  ha>e 

yi.x.  thai  Ihe  vendor  did,   before  the  30(k  at 

operated  againal  the  deleudani,  and  iherefore 

November,   produce  and  thow  divan  deadfc 

that  he  »a>  not  bound  lo  eieeixe  11. 

io  part  deducing  a   good  lille.  and   that  DDtll 

(i)  The  late  case  of  Rlpphghall  v.  LWd. 

and  upon  thai  day  he  was  ready  and  willi«t 

5  II.  &  Ad.  7-l'2.  coniaimt  much  infoimai'ion 

lo   pioduce    and  show    to  Ihe   veodn   Whar 

on    Ihe   subject: —'llie    veiidor    covenanled 

deeds  completing  such  lille.  aud  would  on  ai 

und.r  i»l  »Ub  the  •endee  that  he  »auld,  on 

before  ihjt  day   have  produced  such  daerii  W 

or  berore  the   30lh  of  Novenibei,  deduce   a 

ihe  vendee  or  hii  agenl  mending,  ■hereof  iha 

good  lille  lo  the  premises  told,  and  would,  on 

vendee  had  notice,  bul  that  he  -onld  imk  b; 

or  before  llie  fiih  of  January,  execute  a   pro- 

himself or   agent  attend :     Held,   on   ipedd 
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eot  and  proniise  in  the  said  first  count  mentioned,  and  before  and  on 

day  of ,  A.  D. ,  and  always  afterwards,  ready  and 

tnd  able  to  deliver  to  tbe  plaintifT,  or  his  solicitor,  at  his  the  defend- 
ira  expense,  an  abstract  of  his  the  defendant's  title  to  the  said  tene- 
n  the  said  first  count  in  that  behalf  mentioned,  and  to  deduce  such 
le  Uiereto  as  aforesaid,  and  to  complete  the  said  purchase,  according 
greement  on  his  part,  and  was  about  so  to  do,  but  the  plaintiff  before 
md  after  the  times  in  tbe  said  agreement  mentioned  and  appointed 
vering  such  abstract  and  deducing  such  title  and  completing  the  said 

e,  to  wit,  before  and  on  the  said day  of ,  a.d. ,  and  before 

imencement  of  this  suit,  represented  to  the  defendant  that  be  the  plain- 
nnable  and  unwilling  and  not  ready  to  complete,  nor  did  he  then  oflfer, 
I  he  ready  or  willing,  to  complete  the  said  purchase  on  his  part,  and 
discharged  and  prevented  the  defendant  from  offering  to  deliver  or 
ng  such  abstract  and  deducing  such  title  as  aforesaid,  and  in  any 
completing  the  said  purchase  on  his  part,  and  the  plaintiff  hath  not 
ime  since  and  before  the  commencement  of  this  suit  offered  further 
>rm  the  said  agreement  in  the  said  first  count  mentioned  on  his  part, 
ired  the  defendant  to  deliver  such  abstract  to  tbe  plaintiff  or  his  soli- 
deduce  such  title,  or  complete  the  said  purchase  on  his  the  defendant's 
nd  this  the  defendant  is  ready  to  verify,  &c. 


,  that  tbe  plea  was  bad,  inasmuch 
endor's  coveoant  was  general,  and 
tbe  facts  stated  were  no  excuse  ;  and 
e  covenant  could  be  read  as  qualified 
vbaequeot  stipulation  as  to  place, 
ought  to  have  averred  notice  to  the 
;  which  of  the  three  places  the  vendor 
t  ready  to  produce  his  deeds.  Plea, 
to  the  first  breach,  that  by  a  subse- 
^eenoeDt,  made  before  any  breach 
d,  tbe  lime  for  deducing  title  had 
iiged,  mod  that  the  vendor  was  ready 
m  tiUe  within  such  enlarged  time. 
tbe  defendant  pleaded  a  similar 
It  efler  breech,  and  that  plaintiff  ac- 
teh  agreement  as  a  substitution  for 
sr,  and  as  a  satisfaction  of  the  da- 
ialting  from  tbe  breach,  and  that  the 
t  was  reedy  to  fulfil  such  agreement, 
tiff  reloaed,  &c. — Held,  on  special 
,  tliat  tbe  «e<md  plea  was  bad  in  not 
M  oew  agreement  to  have  been  under 
Ava  was  given  to  amend  the  second 
■tatiag  the  new  agreement  to  have 
writiDg ;  bat  qu^rt,  if  it  were  so, 


whether  the  facts  amounted  to  a  good  accord 
and  satisfaction.  Plea  to  the  second  breach 
of  covenant  that  the  vendor  until  and  on  the 
8th  of  January  was  ready  and  willing  to  exe- 
cute proper  conveyances,  and  would  have  exe- 
cuted the  same,  if  the  plaintiff  would  have 
prepared  and  lenden^d  them,  but  that  he  did 
not  do  so.  Replication^  that  the  vendor  did 
not  deduce  a  good  title,  wherefore  the  vendee 
did  not  prepare  the  conveyance.  Rejoinder, 
that  although  the  vendor  within  reasonable 
time  before  the  8th  of  January  was  ready  and 
willing  and  offered  to  deduce  a  good  title,  so 
that  the  vendee  might,  before  the  8th  of  Ja- 
nuary, have  prepared  and  tendered  convey- 
ances, whereof  the  vendee  had  notice,  yet  the 
vendee  refused  to  have  such  title  deduced,  and 
discharged  the  defendant  from  deducing  such 
title.  Surrefoinder,  that  the  vendor  was  not 
ready  and  willing  to  deduce,  &c.  On  general 
demurrer,  held  that  upon  this  breach  tbe 
matter  pleaded  by  the  vendee  was  no  answer 
to  the  pleas  of  the  vendor,  and  that  the  lattef 
was  entitled  to  judgment. 


♦10  PLEAS  IN  ASSUMPSIT:— WARRANTY. 

7.  Vendee  V.  Ventlor,fornol  delivering  a  proper  Ah»tTacl,^.t  PIm, 
l/tal  an  Abstract  teas  delivered  in  Time,  and  that  Plaintiff  made  bo 
objection  to  it  wilAin  tfie  Time  limited  by  ike  Conditions,  tatd  Uurtig 
waived  his  Right  to  do  no.  (f) 

Smith  V.  Tanner,  1  M.  &  G.  80S. 


WARRANTY. 

Om.  Sm  declarBtTOQi,  ante,  200  t(i  206.      Efft^ctor  Doo-umniput,  anl«,  218. 

DDt  deny  ihe  breach  ;  Smith  v.  Panons.  8  C.  Rr  P.  199,  cited  anir,  223.  Whert 
only  the  plea  below,  and  noo  atsumpsit  wfk  pleaded,  Ttndal,  C.  J.,  held  iliat 
the  defendant  could  not  sliow  ihal  the  plaintiff  entered  into  refecence  of  thi 
^luesiLon  of  unioundneH  to  two  vcierinarj'  siirceoni,  and  that  th^y  wgnifd  t 
paper  containing  their  decision,  bv  which  the  plaintiff  iras  bound;  Weltonr. 
Denton,  7  C.  &  P.  85 ;  and  see  Ella  v.  Chinnoek,  id.  169. 


I.  Plea  to  Declaration  on  the  Warraiitg  of  a  Horse,  Denial  that 
the  Horae  was  unsound. 

Commencemmt  ai  ante,  84.]  And  for  a  further  plea  to  the  said  [jfr»l] 
count  the  defendant  says  that  the  said  horte  wai  at  the  time  of  the  makii^ 
the  said  promise  of  the  said  defendant  tound:  and  of  this  the  defeodani  puB 
Umself  upon  the  country,  Scq. 

2.  Plea  to  a  Declaration  on  the  Warranty  of  a  Horse,  that  the  De- 
fendant took  it  back,  and  delivered  another  to  the  Plaintiff  in 
tatiafaction.  {u) 

Commencement,  ante,  24-.]  And  for  a  further  plea  to  the  said  [jirit^ 
caunt  the  defendant  saith  that  after  the  accruing  of  the  said  causes  of  action 
in  the  said  [/rs(]  count  mentioned,  and  before  ihe  commencement  of  this 
Buil,  to  wit,  on  [<5-c.],  it  was  agreed  by  and  between  the  plaintiff  and  the 
defendant,  that  the  defendant  should  lake  back  from  the  plaintiff  the  said 
horse  in  the  said  first  cotmt  mentioned,  and  should  deliver  to  the  plain- 
tiff a  certain  other  horse  of  the  defendant,  of  great  value,  to  wit,  £ , 

in  full  saiisfaction  and  discharge  of  the  said  causes  of  action  in  the  said 
first  count  mentioned ;  and  the  defendant  avers  that  he  did  aflerwards 
and  before  the  commencement  of  this  suit,  to  wit,  on  \_Sfc.,  a  subsequent 
day,  (x)  ]  in  pursuance  of  the  said  agreement,  take  back  from  the  plaintiff 

(0  A  lephnlion  lo  ihii  plea,  Etaliag  lliit  on  the  Tace  of  the  sbslract ;  Bedm  v.  Hai, 

Ihe  abitrjci  ilid  out  iliicloie  a  good  tille,  and  Eieb.  April  1A,  1846.     ObjeclioDi  made  io 

ihat  plainiilT  did  take  objeciioas  lo  it  within  maigin  of  Ihe  abitraci,  and  relumed  to  Tcndor, 

tiie  limited  time,  concluding  lo  the  couniry,  aufficienlj  Ktrridgty.SimpHm,  Each.  Apiil 

wu  held  good  on  ipeciil  demurrer.     When  aS,  1B16. 
objeclinna  to  >  lille  aie  lo  be  taken  within 
limited  lime  *rter  Ihe  delivery  of  an  abitrac 


I 
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Atwd  hone  in  the  said  first  count  mentioned,  and  did  then  deliver  to 
dK  plaintiff  the  said  other  horse  of  him  the  defendant,  in  full  satisfaction 
sid  disdiarge  of  the  said  causes  of  action  in  the  said  first  count  mentioned, 
and  the  plaintiff  then  accepted  and  received  the  same  in  full  satisfaction  and 
discharge  of  the  said  causes  of  action  in  the  said  first  count  mentioned  ;  and 
thii  the  defendant  is  ready  to  verify,  &c. 


WORK  AND  MATERIALS. 
Effect  of  non-assumpsit,  ante,  230. 


Hm  to  a  Count  for  Work  in  composing  a  Farce  for  the  Defendanty 
that  it  UHU  an  indecent  and  libellous  Production,  (y) 

Commencement^  ante,  2],  24.]  Says  that  the  said  work  and  labour  of  the 
phiotiffwere  done,  performed,  and  bestowed  by  the  plaintiff  for  the  defendant 
k  ind  about  the  writing  and  composing  a  certain  farce  of  a  certain  descrip- 
doD  for  the  defendant  at  his  request ;  and  the  defendant  further  says  that 
the  said  farce  was  and  is  and  was  always  designed  to  be  by  the  plaintiff,  so 
hmg  the  composer  thereof  as  aforesaid,  and  the  defendant  respectively,  a 
ftlce  of  an  indecent  and  immoral  nature  and  tendency,  and  to  contain  and 
iA  contain  divers  and  very  many  libellous,  scandalous,  indecent,  and  im- 
Mond  passages,  sentiments,  words,  and  matters,  and  was  not  nor  is  a  farce 
it,  legal,  or  proper  to  be  performed,  read  or  pubh'shed,  of  all  which  the 
lUatiff  hath  always  had  notice  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


^  (f )  lUegttity  of  coDuderatioD  must  be  spe-  sumpsit ;   Robertt  v.  Barber,  ante,  p.  225. 

muf  plwded ;  amte,  325.  IfincoosequcDceof  A  cootract  is  between  two  penoos  may  be 

Aivwi  being  done  io  an  illegal  or  fraudulent  illegal  aod  void,  and  yet  an  agent  innocently 

«Uf,  il  baeo—ea  vieltaa  to  the  defendant,  the  employed  to  bring  it  about  may  be  entitled  to 

dnadbat  not  tnUHdimg  it  abouM  be  lo  done,  compensation  for  his  trouble ;  iVelU  v.  Porter, 

tit  defence  might  be  taken  under  non  as-  2  Bmg.  N.  C.  722. 


(  ««  ) 
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tract  under  sra!,  or  upon  a  record  or  itatute  giving  a  penally,  &c.  It  liet  ii 
tliose  cases  in  which  the  common  indfbilalut  count  in  ouumptit  i*  Tnaintiina 
whether  the  aum  be  dainiiMl  on  a  conlrAct  expreu  or  implied,  be  fixed  by  ag 
meni,  or  be  demanded  upon  a  quantum  meruit ;  see  t]ie  various  initanoei  t. 
It  alao  lies  on  bitti  i\f  eichangt  atiA  ororniaory  nolri,  and  ehecki,  u  between 
immediate  parties;  tee  post,  '•  Bills,  "NoEci."  But  debt  cannot  be  roainta 
on  A  collateral  contract,  llandalv  Rigby,  4  M.  &  W.  136,  at  t  guaranlet  ot 
debt  of  a  third  person,  or  by  a  distant  against  an  earlier  party  to  a  bill,  &c., 
where  only  part  of  an  entire  claim  payable  by  iaitalmenli  is  demanded,  i 
some  of  the  instalments  have  not  accrued  due,  tee  I  Chit.  Plead.  7th  ed.  I' 
though  il  lies  on  a  covenant  by  the  defendant  to  pay  absolutely  the  debt  ol 
third  pennn,  the  payment  not  being  made  to  depend  upon  the  default  oTn 
third  person,  Evans  v.  Juart,  5  M.  &  W.  295 ;  Harriton  v.  Mallhcia,  10  It 
W.  76Si  S.  C.  2D.  N.  S.  318.  And  ii  lies  at  ihe  suit  of  A.  on  a  bond  mi 
payable  to  A.  or  his  attorney,  While  v.  Hancock,  C.  P.  Apnl  22,  1S46;  and 
indebitatus  count  for  money  lent  uill  lie  where  there  is  a  mortgage  deed  a 
taining  no  covenant  to  pay  the  money;  YuUi  v.  Allan,  4  Q.  B,  182.  Di 
lies  to  recover  pecuniary  demands  by  aaigncti  «f  bunkruplt  and  nuobnd^  i 
by  and  against  ejcculori  and  adminiitratart ;  see  Forma  poit. 
The  preference  giren  to  the  action  of  debt,  where  cither  assumpsit  or  debt  nil|r 
maintained,  is  founded  on  the  rule  that  in  debt,  (as  the  claim  is  naminal  m  i 
gards  diimages),  the  judgment  ii  final  in  the  lirst  instance,  if  the  defendant  n 
to  plead  to  the  action  ;  and  thus  the  expense  and  delay  of  ascertainiis  t 
amount  recoverable  througli  the  medium  of  a  writ  of  inquiry,  ice.  are  avoided;  ■ 
Tidd,  9th  ed.  573, 568, 931 ;  Chit.  Arch.  8th  ed.  Ind.  i»  voe.  In  debt,  the  pU 
tiffhaving  obtained  judgment  by  default,  may  therefore  in  general  at  oaeeia 
expciilion  for  the  nnioiiMt  really  due  to  him,  und  which  he  claims  in  hii  psrti: 
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prtmuMed^  &c.,  is  good,  as  amounting,  in  fact,  to  an  agreement,  Compton  v. 
Taylor,  4  M.  &  W.  138;  and  see  EsdaiUv.  Maclean,  Excb.  Feb.  1846;  the 
cases  of  Nian  v.  Bland,  3  Smith,  114,  where  a  declaration  beginning  in  debt, 
and  containing  some  counts  stating  that  the  defendant  being  indebted,  undertook 
and  promiied  to  pay,  whereby,  &c.  actio  accrevit,  and  other  counts  framed  in 
debt,  stating  that  the  defendant  was  indebted  in  a  certain  sum  to  be  paid  to  the 
plaintiff,  whereby,  &c.,  was  held  bad  for  the  misjoinder;  Bull  v.  Neal,  1  Chit. 
619;  3  B.  &  Al.  20S;  may  be  supported  on  the  ground  that  there  was  no 
breach  stated  in  those  cases.  A  count  on  a  bill  stating  that  defendant  promitedf 
&C.,  with  a  debt  conclusion,  was  held  a  good  count  in  debt  ;  Complon  v.  Taylor, 
6  Dow).  660;  4  M.  &  W.  138,  S.  C. ;  and  sec  Cloves  v.  Williams,  3  B.  N.  C. 
869;  Smith  w.  Cox,  11  M.  &  W.  475.  A  count  stating  that  the  defendant 
undertook  and  promised  to  pay,  is  in  assumpsit  and  not  in  debt,  although  it  con- 
clude "  whereby  an  action  oath  accrued,"  &c. ;  the  proper  form  in  debt  is  that 
defendant  agreed  to  pay ;  see  u^.  A  count  that  the  defendant,  in  consideration 
that  the  plamtiff  had  sold  and  delivered  divers  goods,  undertook  to  pay  quantum 
foaUbant  upon  demand,  with  an  averment  that  the  said  goods  were  worth  £20, 
whereby  an  actiou  hath  accrued  to  the  plaintiff,  is  not  a  good  count  in  debt,  and 
cannot  be  joined  in  a  declaration  with  counts  in  debt ;  Dalton  v.  Smithy  2 
Smith,  618. 


The  Common  Indebitatus  Count  in  Debt,  (a) 

Commencement  in  debt,  ante,  5.]     For  that  whereas  the  defendant,  on  the 

*—  day  of ,  A.  D.  [any  day  before  date  of  declaration'],  was 

Uebted  to  the  plaintiff  in  £ ,  [the  aggregate  of  all  the  sums  in  the 

Aebro/ton,  (6)]  for  [_here  state  any  debt  that  may  be  claimed  under  an  indeb. 
tent,  besides  the  claim  for  goods,  SfC,  as  for  use  and  occupation,  as  the  case 
■qf  k;  andproceedf  using  only  such  of  the  following  statements  of  considera- 
Cm,  as  goods,  work,  ^c,  as  may  apply  to  the  case,  adding  tlie  account  stated 
9t  aU  events :'} 

and  for  goods  then  sold  and  delivered  by  the  plaintiff  to  the  defendant 

at  his  request ; 
and  for  goods  then  bargained  and  sold  by  the  plaintiff  to  the  defendant 

at  his  request ; 
and  for  work  then  done  and  materials  for  the  same  provided  by  the 

plaintiff  for  the  defendant  at  his  request ; 
and  lor  money  then  lent  hy  the  plaintiff  to  the  defendant  at  his  re- 
quest ; 
and  for  money  then  paid  by  the  plaintiff  for  the  use  of  the  defendant  at 

his  request ; 
and  for  money  then  received  by  the  defendant  for  the  use  of  the  plain- 
tiff; 
and  for  interest  upon  and  for  the  forbearance  by  the  plaintiff  to  the  de- 
fendant at  his  request  of  moneys  due  and  owing  from  the  defendant 
to  the  plaintiff; 


^  (s)  See  the  notes  to  this  count  io  assump*      count  will  lie,  ante,  45.    Particulars  to  be 
HI,  nt§,  46,  47,  which  will  for  the  most  part      delivered  wiih  these  coants ;  ante,  49,  60. 
^applicabk)  here.    As  to  when  the  common  {b)  See  ante,  5,  note  ^s). 
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and  for  money  dien  foand  lo  be  dne  from  the  defrnduit  to  A 
on  ftn  account  then  stated  between  them ; 
*  which  laid  [or  "  laat  mentioned,"  if  tkera  he  a  prior  tpeeial^c)  ei 
of  money  was  to  be  paid  by  the  defendant  (d)  to  the  plaintiff(> 
qaeat;(c)  andbyreaaonof  the  nonpayment  thereof  an  actioDhatlia 
10  the  {daintiff  to  demand  the  tame  of  the  defendant,  being  the  [« 
of  the  "or  "reaidueof  the"]  ium  above  demanded;  yet  the  defer 
not  (g)  paid  the  aum  above  demanded  or  any  part  thereof,  to  the 
•  of  £tO ;  (A)  and  therefore  he  brings  his  suit,  &c. 


ANNUITY. 

On  an  Annuity  Deed  for  Arrears  of  the  Annuilg.  (i 
Ctmmeneemenl  in  debt,  ante,  5J]  For  that  whereas  on  [/fc.  dolt 
by  a  certain  indenture  then  made  (_;)  between  the  plaintiff  of  the 
and  the  defendant  of  the  other  part,  [which  said  indenture,  sealei 
seal  of  the  defendant,  (A)  the  plaintilT  now  brings  here  into  com 
date  whereof  is  the  day  and  year  aforesaid,  the  defendant,  for  the  • 
tion  therein  mentioned,  did  grant,  &c.  [^here  ttate  in  the  patt  tente 
of  the  annuity,  and  the  defendant'*  covenant  to  pay  it  in  tite  patt  tt 
leould  n^e  to  itate  only  the  covenant},  as  by  the  said  indeni 
appears ;  neverthelesa  the  plaintiff  in  fact  saith  that  afler  the  mak 
■aid  indenture,  "  and  during  the  life  of  the  said  E.  F^"  [that  it,  if 
jve  vie  mentioned  in  the  aunuity  deed  be  any  other  perton  than  the  pla 
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to  vit,  on  [t^^,  day  when  last  arrear  became  due"],  a  large  sum  of  money,  to  wit, 

tbcium  ot£ of  the  said  annuity  for  one  year  and  the  Ihalf]  of  another 

yeir,  [the  period  for  which  the  annuity  is  in  arrear']^  then  last  elapsed,  became 
duje  bom  the  defendant  to  the  plaintiff,  and  still  remains  in  arrear,  contrary 

iD.tfae  nid  indenture  and  of  the  said  covenant  of  the  defendant  in  that  behalf, 

vbereby  an  action  hath  accrued  to  the  plaintiff  to  demand  from  the  defend- 

atttke  said  sum  of  £ ,  being  parcel  of  the  said  sum  above  demanded. 

[AH  amis  for  money  had  and  received^  Sec.  for  tlie  original  consideration. 
At  to  when  the  consideration  is  recoverable,   see   Chit.   Contr.   Index, 

** Annuity;*'  Churchill  v.  Bartrand,  3  Q.  B.  568 5  Muggins  v.  Coates,  5  Q. 

B.  432.    Add  also  a  count  on  an  account  stated^  and  conclude  as  in  the  Form, 

siUf  M,from  the  asterisk. 


ARREST. 


1.  Belt  against  a  Sheriff  for  carrying  Plaintiff  to  Prison  within 
Twenty 'four  Hours  after  Arrest.      See  32  G.  2,  c.  26,  ss.  1 — 12. 

SIk  f^  Uuaifrey,  7  C.  &  P.  14;  and  see  Dewhurst  v.  Pearson,  1  Dowl. 
6Mi  and  Barskam  v.  Bullock,  10  A.  &  £.  23. 


2«  Jgainst  a  Bailiff  for  Extortion,  on  23  H.  Q,  c.  10. 
Plevin  V.  Prince,  10  A.  &  £.  494. 


3«  Against  a  Sheriff  for  refusing  to  accept  Bail. 
Evans  v.  Moseley,  3  Crom.  &  Mees.  496. 


ASSIGNEES  OF  A  BANKRUPT  OR  INSOLVENT  DEBTOR. 


"Avftviiis  in  assumpsit  J  ante,  62  to  66,  may  readily  be  applied  to  the  case  of  assignees 

avs4tkt.    State  the  debt  as  there  directed,  and  instead  of  laying  any  promise,  con- 
uin  Uie  common  count  in  debt,  *'to  be  paid  by  the  defendant  to  tub  said 
«'P.*[or  *'TBE  PLAINTIFF  AS  ASSIGNEE,"  OS  the  cotc  may  be,']  see  ante,  414,  note  (d), 

^MMX  am  ACTION  HATH    ACCRUED    TO  THE  PLAINTIFF  AS  ASSIGNEE,"  ^C. ;    sboWing 

*>itaptjrment  to  the  bankrupt  and  the  assignee,"  &c.  as  ante,  Form  1,  p.  63,  and  con- 
<Ue«iiii  the  Fonn,  ante,  p.  414. 


ATTORNEY'S  BILL. 

Ai  onifi  Form  1,  p.  67;  and  Form,  p.  413;  attending  to  the  direc- 
Mm  in  note  (d),  p.  414.  Nondelivery  of  bill  must  be  specially  pleaded ; 
S(men  ▼.  Hodges,  ante,  400. 
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Debt  lies  iu  an  tndebitalus  form  upon  an  award  (br  ■  (um  awarded,  but  not  i 
nibmioion;  Hutctifftv.  ArwiJce,  15  L.  J.  118,  Exch.  State  the  debt  tmaiilr,  7$,  f' 
add  counti  on  the  original  coDiideradon  and  on  the  account  atated,  and  coad 
ante,  4  K.  Seeafbnuon  an  award  made  under  a  rule  of  court,  GMorntT.  i 
M.  St  W.  50 1  Uawkim  r.  Beaton,  Q.  B.  Hi).  T.  1S46.  It  m  no  objection  d 
claim  determined  in  (avout  of  the  plaintiff  bv  the  award  waionly  of  an  eguUobUi 
Hid.  Where  there  ii  an  arbitration  bond,  declare  on  the  bond  as  on  a  common 
bond,  ace  pott,  422;  Ftrrtr  v.  Oven,  7  B.  &  C.  427,  per  Ba^lej,  J.;  and  m 
breach  in  the  rrpliealion,  or  auggeit  a  breach  upon  the  roll  if  jui^inent  bj  dat 
lAtaiued;  aee  a  form  assigning  a  breach  in  the  dednralion,  Ferrer  v.  Rotiatla' 
&  C.  427 ;  lee  apectal  counts  in  auumpiil,  ante,  73,  74. 


BAIL  BOND. 

1.  Sy  the  Assignee  of  a  Bail  Bond  against  the  Bail.ijn) 

In  the .  (b) 

On  tbe  — ^  day  of ,  a.  d 

Venue  trtmtilory.']     To  wit,  A,  6., assignee  of  R.  S.,  Esq,  aberiff'[o 

■heriflT"]  of  the  county  of ,  according  to  the  form  of  the  atatute  i 

case  made  and  provided,  by ,  the  attorney  of  him  the  said  A. 

"  in  person,"]  complains  of  C.  D.,  E.  F.,  and  G.  H.,  (o)  who  bav< 
summoned  (p)  to  answer  the  plaintifT  in  an  action  of  debt,  and  be  de 

of  the  defendants  the  sum  of  £ ,  \the  penalty  of  the  bond,']  whici 

owe  to  and  unjustly  detain  from  him.  For  that  whereas,  to  wit,  on  [4- 
of  bail  bond,']  the  said  C.  D.  [the  prindjiaf]  had  been  and  was  arretted 
and  was  tlien  in  the  custody  of  the  said  R.  S.,  an  and  theu  being  she 
the  said  county  of ,  upon  and  by  Yirtue  of  her  majesty's  writ  of  ■ 
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theretofore,  to  wit,  on  [^-c],  made  by  the  said  judge,  and  which 
of  capias  was  then  directed  to  the  said  sheriff,  and  delivered  to  the 
)•  as  such  sheriff,  indorsed  for  bail  (r)  for  £  ,  according  to  the 
I  that  case  made  and  provided,  and  by  which  said  writ  our  lady  the 
mmanded  the  said  sheriff  that  he  should  omit  not  [^c.  set  out  the 
tpUuJ]  And  the  said  C.  D.,  being  so  arrested  and  in  custody  of  the 
.9  so  being  sheriff  as  aforesaid,  by  virtue  of  the  said  writ,  the  said 
tbwith^  after  the  execution  of  the  said  writ,  to  wit,  on  [4*<^*]»  caused 
r  the  said  writ,  together  with  every  memorandum  and  notice  sub- 
hereto  and  all  indorsements  thereon,  to  be  delivered  to  the  said 
id  the  said  R.  S.  being  such  sheriff,  aflerwards  and  within  eight 
:t  after  the  execution  (s)  of  the  said  writ  as  aforesaid,  inclusive  of 
i£  such  execution,  to  wit,  on  [4*c.],  and  within  his  bailiwick,  as  such 
K>k  bail  for  the  said  C.  D.'s  causing  special  bail  to  be  put  in  for 
e  said  action  in  her  majesty's  said  Court  as  required  by  the  said 

according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
nd  on  that  occasion  the  said  defendants  then  by  their  certain 
bligatory,  commonly  called  a  bail  bond,  sealed  with  the  respective 
be  said  defendants,  and  now  shown  to  the  said  Court  here,  acknow- 
lemselves  to  be  held  [4*c.  set  out  the  bond],  with  and  under  a  certain 

thereunder  written,  whereby  [set  out  the  condition  of  the  bond,"]  as 
lid  writing  obligatory  and  the  condition  thereof  fully  appear ;  and 
tiffin  fact  saith,  that  the  said  C.  D.  (J)  did  not  cause  special  bail  to 

for  him  to  the  said  action  in  the  said  Court,  as  required  by  the 
in  the  said  condition  mentioned,  according  to  the  exigency  of  the 

bat  therein  made  default,  whereby  the  said  writing  obligatory  be- 
feited ;  and  thereupon  the  said  R.  S.,  so  being  sheriff  of  the  said 
f—  as  aforesaid,  afterwards,  to  wit,  on  [SfC.  date  of  assignmentt'] 
quest  of  the  plaintiff,  by  an  indorsement  in  writing  on  the  said 
obligatory,  duly  made  and  sealed   with  the  seal  of  office  of  the 

the  said  county  of ,  duly  assigned  (u)  the  said  writing  obliga- 
te plaintifi^  according  to  the  form  of  the  statute  in  such  case  made 


Dot  necenaiy  to  tver  that  the  writ 

OB  an  affidavit  of  debt,  and  in- 

i  debt*  &e.;  Sharp*  v.  A^bey,  5 

ut  a  bail  bond  '*  to  appear  in  eight 
incs^"  was  described  in  the  decla- 
•  appear  ia  eight  days  from  the 
d  DO  variaoce:  the  arrest  having 
I  dmU  ;  Evant  v.  MouUy,  2  Dowl. 

BclaratioD  on  a  bail  bond  set  out  a 

■nmpiit,  to  take  S.  P.  and  W.  P., 

iS.  P.,  and  the  execution  of  a  bail 

S.  P.  should  appesr  to   answer 

an  action  on  promises,  held  not 


such  a  discrepancy  between  the  capias  and 
condition  as  to  justify  a  general  demurrer; 
GroUiek  v.  Phillipt,  9  Bing.  721. 

(u)  See  2  Saund.  61 ;  Ikiwti  v.  Pajwarth, 
Willes  R.  408,  409,  note  (a).  The  assign- 
ment must  be  executed  in  the  presence  of  two 
indiflferent  witnesses,  IVhite  v.  Barrack,  I 
M.  &  W.  424 ;  but  it  is  not  necessary  they 
should  both  subscribe  their  names  in  the  pre- 
sence of  the  otficer  assigning,  Phillip*  v. 
Barlow,  1  Bing.  N.  C.  433 ;  nor  is  it  neces- 
sary  that  this  should  be  averred  in  the  decla- 
ration, Lewis  V.  Parka,  3  M.  &  W.  133; 
S,  C.  6  Dowl.  93. 

E  E 
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and  provided,  u  by  the  said  aasignment  to  the  Hid  Court  now  here  i 
fully  appears;  whereby  and  by  force  of  the  statute  in  anch  caae  mad 
provided  an  action  has  accrued  to  tbe  pluntiff  si  assignee  of  tht 

sberiflTas  aforesaid,  to  demand  from  the  defendants  the  sum  o(£ 

demanded,  yet  the  deffendants  hare  not,  nor  hath  either  of  them,  pa 
said  sum  above  demanded,  or  sny  part  (hereof,  either  to  the  said 
before  the  said  assignment,  or  to  the  plaintifl',  assignee  as  aforesaid, 
the  said  assignment,  to  the  damage  of  the  plaintiff,  as  aasignee  ai  afix 
of  :£10 ;  and  therefore  he  brings  his  suit,  &c. 


2.  On  a  Bond  given  by  the  Defendant,  a  TVader,  and  two  Su 
under  I  &  2  Fic^  c.  110,  (.  8,  to  pay  the  Debt  and  CotU 
Action,  or  to  render. 

Hinton  V.  Acraman,  15  I^aw  J.  52,  C.  P. 


BILLS  OF  EXCHANGE. 

1.  Drawer  \.  Acc^tor.(jc) 
Commeneement  m  dd>t,  ante,  5,"]  For  that  whereas  the  plaiutifiT,  on 
made  his  bill  of  exchange  in  writii^  and  directed  the  same  to  the  def« 
and  thereby  required  the  defendant  to  pay  to  him  the  said  plainti^ 
der,  £—^,/ar  value  received,  (y)  two  months  afUi  the  date  thereof, 
period  had  elapsed  before  the  commencement  of  this  suit,  and  tl 
fenJani  ihen  aetepted  the 
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2.  Payee  or  first  Indorsee  v.  Drawer,  (a) 

Cnmmcement  in  debt,  ante^  5.]  For  that  whereas  the  said  defendant,  on 
(<lcl  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one 
KKiSod  thereby  required  the  said  E.  F.  to  pay  to.  the  said  plaintiflT,  or 
•Rfcr,  £  ,  for  value  received,  (a)  two  months  after  the  date  thereof, 
hkb  period  had  elapsed  before  the  commencement  of  this  suit,  [or  iftlie 
Mani  drew  the  bill  payable  to  his  own  order,  and  indorsed  it  to  the  plaintiff, 
te  the  fact  and  introduce  the  indorsement,  as  ante,  84,  Form  8,  accordingly, '\ 
I  the  said  E.  F.  did  not  pay  the  said  bill,  although  the  same  was  pre- 
ted  to  him  on  the  day  when  it  became  due,  of  all  which  the  defendant 
I  IukI  due  notice,  whereby  an  action  has  accrued  to  the  plaintiff  to  de- 

id  of  the  defendant  the  said  sum  of  £ ,  parcel  of  the  said  sum  above 

landed.  [Add  a  count  in  debt  on  the  original  consideration,  as  ante, 
,  eammencing  **  And  whereas  also,"  ^c,  and  an  account  stated,  Sfc,  and 
htde  €U  directed  in  that  form, 

3.  Indorsee  v.  his  immediate  Indorsee. 
As  ante.  Form  8,  p.  84,  concluding  as  directed  in  last  form. 


BONDS. 


may,  for  the  purpose  of  considering  the  rules  of  pleading  thereon,  be 
'into — 1.  Common  Money  Bonds ;  2.  Bonds  having  special  conditions  for 
ike  performance  of  any  covenant  or  agreement  in  another  instrument,  SfC,  within 
the  statute  8  4-  9  IT.  3. 
1.  The  plaintiff  hat  no  occasion  to  assign  any  breach  of  the  condition  of  a  common 
moiiey  bond  in  his  declaration  or  other  pleading,  (unless  the  defendant  plead 
specially  that  he  has  performed  the  condition),  and  need  never  suggest  such 
hvMch  cm  the  roU.  These  bonds  are  regulated  by  the  statute  4  &  5  Ann.  c.  16, 
a.  12.  At  common  law  the  penalty  was  the  debt  for  which  execution  might  be 
iiif id ;  bat  by  the  statute  of  Anne,  *^  where  an  action  of  debt  is  brought  upon 
moj  bond  which  hath  a  condition  or  defeazance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs,  ex- 
ccotois  or  administrators  have,  before  the  action  brought,  paid  to  the  obligee, 
his  execnton  or  administrators,  the  principal  and  interest  due  by  the  defeazance 
or  oondxtion  of  such  bond,  though  such  payment  was  not  made  strictly  according 
to  the  eondition  or  defeazance,  yet  it  shall  and  may  nevertheless  be  pleaded  in 
her  of  meh  action,  (see  post,  Pleas  in  Debt,  '  Payment,')  and  shall  be  as  effectual 
thereof  as  if  the  money  had  been  paid  at  the  day  and  place,  according  to 
eondition  or  defeazance,  and  had  been  so  pleaded."    And  by  section  13  it  is 

dedy  **  That  if  at  any  time  pending  an  action  upon  any  such  bond  with  a 

■nwlty,  the  defendant  snail  bring  into  Court  where  the  action  shall  be  depend- 
mg^  AU  ibe  principal  money  and  interest  due  on  such  bond,  and  also  all  such 
eosia  as  have  been  expended  in  any  suit  or  suits  in  law  or  equity  upon  such 
bond,  the  said  money  so  brought  in  shall  be  deemed  and  taken  to  be  in  lull 
and  discnarge  of  the  said  bond,  and  the  Court  shall  and  may  give 


(a)  See  iupra,  DOte  (x). 

£  £  2 
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jiidgmeDt  to  discbarge  every  such  defendent  Dracd  from  the  tame  leotTrdiiigl;." 
Thit,  however,  doea  nol  authorize  ihe  payment  of  the  money  into  coutt  b«ll| 
pfeurffd;  Erigloiid  V.  WolKiH,  9  M.  &  W.  333. 
2.  Pleading!  on  bonds  having  iptcial  coadilUmi  of  ihe  nature  slloded  to  an  r^u- 
lated  by  the  statute  of  8  &  9  W.  3,  c.  11,  8.  S.  It  i>  thereby  enacted,  that  '  in 
all  acliun*  in  any  court  of  record,  upon  any  band,  or  on  any  pmal  mm,  tar  dm- 
ptrformanct  of  any  covcnanii  or  a^rtcinentt  contained  in  any  imintture.  inier 
writing,  the  plaintilT  may  "  (that  is.  muij.  Tidil,  dth  ed.  584)  "  aa-gn  ai  ami; 
brcBchet  ai  he  shall  think  fil,  and  the  jory  shall  assess  noi  only  such  dami^ 
and  costs  as  have  heretoftve  been  u<iuatly  done,  hut  aira  darasgca  for  such  of  ttw 
breachu  of  covenants,  &c.  a*  the  plain  tiff  upon  the  trial  of  Ihe  issues  shall  piwe 
(o  have  been  broken,  and  the  like  judgment  shall  be  entered  on  sucb  vetdic!  u 
heretofore  has  been  usually  done;  and  if  judgment  shall  be  given  for  the  pidinlifl' 
on  dciHurrer,  or  by  cutifeiiion,  or  nil  dicil,  he  may  luggdl  upim  the  roll  as  niuij 
breaches  ai  he  shall  think  fit,  upon  which  a  writ  shalTissue  to  the  sheriff  of  the 
county  where  the  action  is  brought  to  Butnmon  a  jury  before  the  Jualices  of  a- 
size  of  that  county,  to  inquire  ca  the  IrufA  of  those  breaches,  and  to  asvii  tic 
damaga ;  in  which  writ  the  latd  justices  of  assize  shall  be  commanded  to  miks 
return  thereof  to  the  Court  from  whence  the  same  shall  issue  al  the  time  mes- 
tioued  in  such  writ ;  aud  in  case  the  defendant,  after  such  jud^ciit  and  bedm 
execution,  ahull  jiay  into  Court,  to  the  use  of  the  pliiinlifi*,  the  damages  ostesud 
and  costs,  a  Kny  of  execution  ahall  be  entered  on  the-  record ;  or  if  bv  reasoa  ai 
an  execution,  the  plaintiff  shall  be  fully  puid  all  the  damages  and  costs  mi 
charges  of  the  execution,  the  di^fendant's  body,  land  or  goods  shall  be  thereupsa 
forthwith  dischai^d  trom  the  execution,  which  shall  likewise  be  entered  upn 
the  record ;  but  in  each  case  the  judgment  shall,  notwithstanding,  retnain  as  i 
further  security  to  answer  to  the  iiluiiitiff  such  damages  as  he  may  sustain  by 
any  farther  breach  of  a  cuveu.int  contained  in  the  same  iudeoturv,  deed  « 
writing,  upon  which  the  plaintiiT  mny  have  a  xinfaeiat  upon  the  said  jodg- 
ment  against  the  defendant,  his  heira,  terretcnants,  or  exeeulort  or  adcninittrt- 
tors,  suggesting  other  breach  of  the  said  covenants  or  agreements,  and  to  sum- 
mon him  or  thenl  respectively  to  show  cause  why  execution  should  not  be 
awarded  upon  the  same  judgment,  in  which  there  sliatl  be  lh«  same  proceedings 
as  there  was  in  the  action  of  debt  upon  ^e  said  bond  for  assessiiie  of  danugn 
upon  the  trial  of  issues  joined  upon  such  breaches,  or  inquiring  thereof  upoD  a 
ivril  to  he  nwarded  in  manner  afuresuid ;  and  upon  payment  or  salistHcrion  si 
aforesaid  of  such  future  damages,  costs  and  charges  as  aforesaid,  all  furlliet 
proceedings  on  tlie  judgment  aforesaid  arc  again  to  be  st.tyed,  and  so  Ji'Iin 
i/ualita,  and  the  di^fendant's  body,  land  or  goods  shall  he  discharged  out  of  exe- 
cution as  aforesaid."  By  the  3  &  1  W.  i,  c.  IS,  s.  IC,  (to  prevent  delay),  Ihe 
writ  of  inquiry,  in  case  the  defendant  does  not  pluiid,  or  the  plaintiff  ubtaini 
judgment  on  demurrer,  so  that  breuches  are  sugge^lcd  on  the  roll,  shall,  "  uhUs 
Ike  Court  where  such  aclion  is  pending,  or  ii  judge  of  v»e  of  the  inid  mperior 
court!  ihall  otheiieite  oidcr,  direct  the  sheriff'  of  the  county  where  the  aclion 
shall  be  brought  to  summon  a  jury  to  appear  before  such  sheriff,  instead  of  tlie 
justices  or  justice  of  assize  or  nisi  priiis  of  that  counly,  to  inquire  of  the  truth  of 
the  breaches  suggested,  and  assess  the  damages  that  llie  plaintiff  slinll  have  su*- 
lained  thereby,  and  shall  command  the  suid  sheriff  to  make  return  thereof  to  ihe 
Court  from  whence  the  same  ahall  issue,  al  a  day  certain,  in  term  or  in  vacation, 
in  such  writ  to  be  mentioned ;  and  such  proceedings  shall  be  had  after  the  re- 
turn of  such  writ  as  are  in  the  said  atatuto  In  that  behalf  mentioned,  in  like 
manner  as  if  such  wiit  had  been  executed  before  a  juaticc  of  assize  or  nisi 
prills."  It  will  be  seen  that  this  latter  act  does  not  extend  to  cases  where  the 
plaintiff  mstgni  breaches  of  (he  condition  of  the  bond,  &c,  in  his  declaration  or 
replication  ;  and  on  issue  ar  issues  being  joined  thereon,  a  rcnirejacias  is  awanltd 
as  well  to  try  the  issue  or  issues  as  to  assess  damages  on  the  breaches  assigned ; 
Tidd,  last  Supp. ;  2  Chit.  Arch.  8th  ed.  "  Bond."  The  award  of  oenira  must  be 
special,  lum  ud  triandum,  quam  ad  inquirendum  where  breaches  are  tuegeited, 
afterjudgmentby  default  or  demurrer;  (Jain  v.  King,  1  M.  i  W.  42  ;  Wool 
so  where  the  breaches  are  assigned  in  the  declaration,  Scolt  v.  Slalry,  6  DowL 
714;  4Bing.  N.  C,  72i,S.C. 
The  statute  8  &  9  W.  3  applies  (and  breaches  must  therefore  be  assigned  in  the 
pleadings  or  suggested  on  the  roll)  in  cases  where  a  bond  (though  on  the  fiicc  of 
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it  a  common  bond)  is  executed  contemporaneously  with  a  separate  deed,  by 
which  it  is  declared  by  the  parties  that  the  bond  shall  be  a  security  for  all  moneys 
then  or  thereafter  to  be  due,  &c. ;  Hurst  v.  JennlngSy  5  B.  &  C.  650.     It  extends 
alio  to  annuity  bonds,  Walcot  v.  Gouldingf  8  T.  R.  126;  arbitration  bonds, 
WMy,  IreUmdy  6  East,  613  ;  Hanbury  v.  Guett,  14  East,  401 ;  and  to  bonds 
oonditiooed  to  pay  a  sum  of  money  by  instalments^  unless  it  be  provided  that  the 
whole  sam  shall  become  due  in  case  of  any  one  default,  James  v.  Thomas,  5  B. 
&  Ad.  40 ;  SmUh  v.  Band,  10  Bing.  125. 
Tie  stitnte  8  &  9  W.  3  does  not  extend  to  common  money  bonds,  which  are  pro- 
vided for  by  4  8:  5  Ann.  c.  16,  s.  13,  Cardozo  v.  Hardy,  2  Moor,  220 ;  or  to 
pp$t  obit  bonds  for  the  payment  of  a  gross  sum  at  one  time,  Murray  v.  Earl  of 
Slair,  2  B.  fr  C.  82,  89 ;  3  D.  &  R.  78,  S.  C. ;  or  a  bail  bond,  Moody  v.  Phea- 
aasii,  2  B.  &  P.  446;  or  a  replevin  bond,  2  Saund.  187,  note  2;  Middleton  v. 
Srwm^  3  M.  &  Sel.  155;  or  a  petitioning  creditor's  bond.  Smith  v.  Broomhead, 
7  T.  R.  300 ;  Smithey  v.  Edmonson^  3  East,  22 ;  or  a  bond  to  replace  stock, 
SaviU  ▼.  Jackson,  13  Price,  715.     And  although  the  statute  applies  to  bonds  to 
psy  money  at  different  periods,  where  part  has  not  accrued  due,  see  Vansandau 
T.  Burt,  1  B.  &  Al.  214 ;  Tighe  v.  Crqfter,  2  Taunt.  387 ;  yet  it  does  not  apply 
to  •  bond  conditioned  for  the  payment  of  a  principal  sum  on  a  named  day,  and 
interest  at  fixed  periods  before  that  day,  pursuant  to  the  stipulations  in  a  deed, 
if  the  action  be  brought  after  the  day  when  the  principal  was  to  be  paid,  so  that 
the  whole  sum  is  due,  and  nothing  but  calculation  ia  necessary  to  fix  the  precise 
amount  claimable  on  the  face  of  the  bond ;  Smith  v.  Bond,  10  Bing.  125. 
Under  the  statute  8  &  9  W.  3,  the  plaintiff  may  either  declare  upon  the  bond  as  a 
oommon  money  bond,  Form  1 ,  or  may  in  his  declaration  set  out  the  con- 
dition, and  therein  assign  a  breach  or  breaches ;  see  Form  2.     If  the  declaration 
do  not  state  the  condition,  &c.,  and  the  defendant  crave  oyer  and  set  out  the 
condition  and  plead  performance  thereof,  the  plaintiff  must  specially  assign 
breaches  in  his  replication;  see  post,  Pleas  in  Debt,  "  Bonds."     If  the  defendant 
do  not  plead  performance,  but  plead  some  other  matter  irrelevant  thereto,  as  non 
tsifoctum,  kc,  the  plaintiff  must  reply  to  those  pleas  as  at  common  law,  taking 
i«De,  and  must  not  assign  breaches  as  part  of  his  replication,  but  should  enter  a 
distinct  suggestion  of  breaches  under  the  statute  ;  see  Ihmf'ray  v.   Rigbyy  5  M. 
&  Sel.  60;  Darbyshire  v.  Butler,  5  Moor,  193;  2  Saund.  187  a;  Tidd,  9th  ed. 
688;  1  Chit.  PI.  7th  ed.  611.     Where  the  declaration  does  not  show  the  con- 
dition, and  the  defendant  docs  not  plead  at  all,  so  that  plaintiff  signs  judgment 
by  defiiult,  the  plaintiff  must  suggest  breaches  on  the  roll,  and  execute  a  special 
writ  of  inquiry  under  the  statute ;  see  id. ;  T.  Chit.  Forms,  345  ;  2  Chit.  Arch. 
8th  ed.  Ind.  **  Bond."    It  is  in  general  deemed  advisable  to  set  out  the  condition 
and  assign  breaches  in  the  replication^  where  it  is  anticipated  that  defendant  will 

esd  to  the  action ;  for  if  the  breaches  be  assigned  in  the  declaration,  the  de« 
dant  may  plead  several  distinct  pleas  or  matters  thereto  ;  whereas  if  breaches 
be  assigned  in  the  replication,  in  answer  to  a  general  plea  of  performance,  the 
defendant  is  limited  to  one  answer  in  his  rejoinder  ;  pleas  of  several  matters  being 
allowed  under  restrictions,  but  several  rt joinders  to  the  same  matter  or  replica- 
tion not  being  ever  permitted.  Where,  however,  expedition  is  material,  it  may 
be  better  to  assign  tne  breaches  in  the  declaration,  and  thus  avoid  the  necessity 
of  a  special  replication.  And  this  course  is  often  material  in  cases  where  it  is 
expected  that  the  defendant  will  suffer  judgment  by  default.  In  this  instance, 
if  the  breaches  are  assigned  in  the  declaration,  no  suggestion  on  the  roll  is  ne- 
oeaaary,  and  the  plaintiff's  evidence  is  materially  diminished.  He  need  not,  on 
the  execution  of  the  writ  of  inquiry  under  the  statute,  prove  averments  contained 
breaches  assit^ned  in  his  declaration ;  but  he  must  prove  all  averments  con- 
~  with  the  breaches  that  have  been  suggested  in  the  record  after  judgment ; 
1  Saond.  58  a,  6th  ed.  In  a  late  case,  in  an  action  on  a  bond  against  a 
anrety,  it  was  held,  that  if  non-payment  by  the  principal,  after  notice  in  writing, 
reanired  by  the  condition,  be  averred  in  the  declaration,  and  the  defendant  suffer 
jodgment  by  default,  it  is  not  necessary  to  give  evidence  of  the  notice,  because 
the  allegations  in  the  declaration  are  not  put  in  issue ;  though  if  the  breach  be 
auggested  on  the  record  under  the  statute,  after  judgment,  it  would  be  other- 
wiae;  Barwise  v.  Russell,  3  C.  &  P.  608  ;  and  see  Archbishop  of  Canterbury  v. 
Raberimm,  1  C.  &  M.  690.  So  on  the  execution  of  the  writ  of  inquiry,  after 
judgmeDt  on  demurrer,  the  execution  of  an  instrument  which  the  defendant  has 
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(tated  in  Kiting  out  the  eoadilian  of  the  bond  in  his  plea,  need  not  be  proved ; 
Callini  T.  Ri/bott,  1  Esp.  Rep.  157.  Wbere  in  debt  ou  bond,  conditioiied  for 
the  performance  ofcovenanu  in  an  indentare,  Sec,  or  of  an  aitard,  judgment  ii 
luStred  to  pan  by  default,  and  breacbca  are  lug^etttd,  the  plainliff  should  itate 
the  pleadings  on  the  record,  Lairei  v.  Stiaa,  5  Q.  B.  322,  attd  he  must  prove  the 
condition  of  the  bonil,  thi>  award,  indenture,  Sic.  aa  veil  as  the  breaehei;  I 
Sound.  58  a;  see  Bort/c«  v.  Penltand,  1  B.  Sc  Ad.  704.  The  defendant  can- 
not, on  the  execution  of  the  writ  of  inquiry,  ofier  evidence  in  eiciue  for  ibenmi' 
peribnniitice  of  (he  condition  ;  Archhuhapof  Caalrrlnay  v.  Rabrrtum,  1  C.&H. 
404 ;  2  Chit.  Arch.  8lh  od.  Ind.  '•  Bond.'' 


I.  On  a  common  Bond,  where  the  Condition  is  not  tet  out. 


Commencement  in  debt,  ante,  S.'j  For  that  whereas  the  defendant,  (b) 
on  [4'C.  dale  of  bond'j,  by  his  certain  writing  obligatory  sealed  with  hia  aeal, 
and  now  shown  to  the  said  Court  here,  the  date  whereof  is  the  day  and  year 
ftforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  plaintiff 

in  the  sum  oC  £ ,  (c)  parcel  of  the  said  sum  above  demanded,  to  be  paid 

to  the  plaintiff.  *     And  whereas  also  the  defendant,  heretofore,  to  wit,  on 

[^c],  was  indebted  to  the  plaintiff  in  £ [enough  to  cover  themhoU  claim] 

for  money  then  found  to  be  due  from  the  defendant  to  the  plaintiff  on  an 
account  then  stated  between  them,  and  by  reason  of  the  non-payment  of  the 
last  mentioned  sura  of  money,  an  action  hath  accrued  to  the  plaintiff  lo 
demand  of  the  defendant  the  last  mentioned  sum  of  money,  residue  of  the 
said  sum  above  demanded,  yet  the  defendant  hatli  not  paid  the  said  sum 
above  demanded,  or  any  part  thereof,  to  the  plaintiff;  to  the  damage  of  the 
plaintiff  of  j6 ;  id)  and  therefore  he  brings  his  suit,  Sc.  


2.   On  a  Mortgage  Bond,  or  other  Bond  for  the  Performance  of 
Covenants  in  another  Indenture,  assigning  a  Breach,  (e) 

Proceed  as  in  the  Form  \,suprn,  lo  the  asterisk,  and  ihen  as  fulloms  :"] 
Which  said  writing  obligatory  was  and  is  subject  to  a  certain  condition 
thereunder  written,  whereby,  after  reciting  {Sfc.  setting  out  the  recitals,  ifany\, 
the  condition  of  the  said  writing  obligatory  nas  and  is  declared  lo  be  such 
that  if  [i^-c.  set  it  out']  ;  and  the  plaintiff  further  saith  that  in  and  by  the  said 
indenture  mentioned  and  referred  to  in  the  said  condition  of  the  said  writing 
obligatory,  and  which  indenture,  sealed  with  the  defendant's  seal,  the  plaintiff 


(6)  Ai    lo   defrndanl   eieculing    a    bond 

but  enough  should  be  stated  here  to  cover  all 

iioder  s  dil!erenl  name  from  that  bv  which  he 

ii  lued,    WUtinr»i  V.   Brmw.  S  M.  &   VV. 

(t)  See  obi.  ii'pru  1  and  vide   ihe  sugges- 

447  i  Fndi  ..  Crofhin.  iC.  M.  &  R. 

linn  Iheie.  that  it  i>  sufficient,  and  someiimet 

<<)  A  vaiiance  in  slating  the  penally  was 

belter,  to  declare  on  ihe  l>ond  as  on  a  couimau 

■mended  al  the  (rial    unU^  3  &   4   W.   4, 

n^gney  bond,  according  lo  Form  I.  ailt,  421. 

c.  43.S.  33;  Hill  ..Su/1.  2  C.  &  M.  4iO. 

When  not  oecessaty  lo  suggest  breach  on  a 

(d)  The  damages  aie  limited  to  llie  pe- 
naltj,  BranK^nbt  v.  Scarb'.TBagh,  6  Q.  B.  13; 

raonsags  bood,  ante,  ab>. 

Dt  dia  not  nor  would  well  and  truly  pay  or  cause  to  be  paid  unto  the 

ilaintiff'  the  said  sum  of  £ and  interest  in  the  said  condition  of  the 

g  obligatory  mentioned,  on  the  said day  of next  ensuing  the 

>f  the  said  writing  obligatory,  or  at  any  time  before  or  afterwards,  ac- 
ig  to  and  in  discharge  of  the  said  proviso  or  condition,  but  wholly  neg- 

and  refused  so  to  do,  and  the  said  sum  of  £ ,  together  with  a 

D  other  sum  of  money,  to  wit,  the  sum  of  £ ,  as  and  for  divers,  to 

dx]  half  years*  interest  (/)  of  and  upon  the  said  principal  sum  of  j6 » 

the  [six]  half  years  next  preceding  the day  of ,  a.  d.  — , 

len  last  elapsed,  is  still  wholly  due  and  unpaid  to  the  plaintiff,  whereby 
Lid  writing  obligatory  became  forfeited,  and  thereby  *  an  action  hath 

^  to  the  plaintiff  to  demand  of  the  defendant  the  said  sum  of  £ » 

[  o£  the  said  sum  above  demanded.    And  whereas  also  [^proceed  and 
deasin  kut  farm  from  the  asterisk.. 


y  a  Surety  on  a  Bond  of  Indemnity,  given  to  him  by  a  Clerh  on 
becoming  answerable  to  an  Insurance  Office  for  the  Fidelity 
tie  Clerk,  (g) 

ieeed  as  in  last  form,  setting  out  the  condition  in  fulL"]  And  the  plain- 
fact  saith  that  the  said  E.  F.  remained  and  continued  in  the  said  service 
e  said  ■  Company  as  in  the  said  condition  of  the  said  writing  obli- 
f  mentioDed,  for  a  long  space  of  time,  to  wit,  from  [c^'c],  until  and  upon 
<  and  that  during  the  said  time  that  he  the  said  E.  F.  remained  and  con- 
i  in  the  said  service  as  aforesaid,  to  wit,  on  [4*c.],  and  on  divers  other 

md  timet  between  that  day  and  the  said day  of ,  a.  d. , 

ft  said  E.  F«  had  and  received,  (h)  for  and  on  the  account  of  the  said 
Company,  divers  sums  of  money,  amounting  in  the  whole  to  a  large 
if  money,  to  wit,  the  sum  of  £ ,  yet  the  said  E.  F.  did  not  make 
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wit,  on  [4«.],  last  aforesaid,  requested  (t)  the  said  E.  F.  bo  to  do)  hrt  dicf 
wholly  failed  and  made  default,  whereby  the  plaintifT  afterward*,  to  wit, 
[^c],  aforesaid,  was  under  and  by  virtue  and  in  purauance  of  his  said  wiiti 
obligatory  called  upon  and  forced  and  obliged  to  pay  and  did  then  yI 

the  said Company  a  large  sum  of  money,  to  wit,  £ ,  in  {lart  oft 

said  moneys  which  the  said  E.  F.  had  so  neglected  to  pay  as  aforenid; 
all  which  said  premises  the  defendant  afterwards,  to  wit,  on  [4«.],  li 
notice;  nevertheless  the  defendant  hath  not  welt  or  sufficiently  saved,! 
fended  or  kept  harmless  or  indemnified  the  plaintiET  from  the  said  k 
charges  and  damages  which  he  so  sustained,  paid,  expended,  snflTeredi 
was  put  unto  as  aforesaid,  and  which  did  happen  and  come  unto  him  for  i 
by  reason  and  tneans  of  the  plaintilT  having  so  become  security  for  the  ■ 
E.  F.  as  aforesaid,  but  hath  hitherto  wholly  neglected  and  reftued  so  to< 
whereby  the  said  writing  obligatory  became  forfeited,  and  thereby  [^t.  c 
elude  a*  in  Foaa  Zj/rom  Ihe  asierUk. 


4.  On  a  Bond  given  to  the  Guardiatu  of  the  Poor  for  the  due  Svf^ 
of  Provisiont,  and  Plea  of  Ditpmtation  of  the  Condition. 
ElUoU  V.  Martin,  2  M.  &  W.  13. 


6.  On  a  Band  in  restraint  of  Trade — {field  6ad.) 
Ward  V.  Byrne,  5  M.  &  W.  548  ;  and  see  mie,  p.  123,  Form  1 


6.  Against  a  Suretg  on  a  Bond  given  for  Ike  Fidelity  of  an  Agt»l 
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I  of  the  said  borough  have  been  elected  and  sent,  and  have  been  used 
itomed  and  of  right  ought  to  have  been,  and  still  of  right  ought  to 
d  and  sent  to  serve  as  burgesses  for  the  said  borough  in  the  parlia- 
this  kingdom ;  and  the  plaintiff  saith  that  heretofore,  to  wit,  on  [^c,']y 
writ  of  our  lady  the  queen,  issued  out  of  her  majesty's  Court  of 
f  at  Westminster,  directed  to  the  sheriff  of  the  county  of  Cambridge, 
.  after  reciting  that  [^c.  copy  the  writ,']  which  said  writ  afterwards 
re  the  return  thereof,  to  wit,  on  [^^c."],  aforesaid,  was  delivered  to 
sq^  who  then  and  there,  and  from  thence  until  and  at  and  after  the 
'  the  said  writ,  was  sheriff  for  the  said  county  of  Cambridge,  to  be 
in  due  form  of  law,  by  virtue  of  which  said  writ  afterwards  and 
le  return  thereof,  to  wit,  on  [4*c.],  aforesaid,  the  said  R.  H.,  then 
:h  sheriff  as  aforesaid,  made  his  certain  precept  in  writings  under  the 
is  said  office  of  sheriff  of  the  said  county  of  Cambridge,  directed  to 
•r  of  the  said  borough  of  Cambridge,  for  the  election  there  of  two 
i  for  the  said  borough  according  to  the  said  writ,  by  virtue  of  which 
:ept  afterwards  and  before  the  return  of  the  said  writ,  to  wit,  on 
e  election  of  two  burgesses  for  the  said  borough  was  had  and  made, 
aid  plaintiff  says  that  before  and  at  the  said  election,  J.  L.  K.,  Esq., 
ididate  that  he  might  be  elected  and  returned  to  serve  as  one  of  the 
i  for  the  said  borough  in  the  aforesaid  then  next  parliament ;  and 
plaintiff  in  fact  says  that  the  defendant,  not  regarding  the  statute  in 
i  made  and  provided,  before  the  said  election  for  the  said  borough, 
I  [4'<^0'  sifor^said,  did  corrupt  one  G.  H.,  who  then  and  from  thence- 
il  and  at  the  time  of  the  said  election  had  a  right  to  vote  in  the  said 
to  give  his  vote  in  that  election  for  the  said  J.  L.  K.,  so  being  such 
i  as  aforesaid,  by  then  corruptly  giving  to  the  said  J.  G.  a  large  sum 
',  to  wit,  the  sum  of  ;£5,  and  by  then  corruptly  promising  to  give  the 
.,  after  he  should  have  so  given  his  vote  in  the  said  election  for  the 
.  K.,  the  further  sum  of£5,  which  said  several  and  respective  sums 
id  £5  were  so  then  respectively  given  and  promised  by  the  said 
t  to  the  said  J.  G.  as  and  for  a  reward  to  the  said  J.  G.  so  to  give 


)  serre  for  the  commoDs  in  parlia- 
aak»  receive  or  take  any  money  or 
•d  by  way  of  gift,  loan  or  other  de- 
ee  or  contract  for  any  money,  gift, 
oyment  or  other  reward,  to  give  his 
idoee  or  to  forbear  to  give  his  vote 
I  election,  or  if  any  person  by  him- 
penaD  employed  by  him,  shall  by 
feward,  or  by  any  promise,  agree- 
SBiity  for  any  gift  or  reward,  cor- 
eara  any  person  to  give  or  forbear 
vole  io  any  such  election,  such 
I,  for  every  offence,  forfeit  the  sum 
*  be  lacovered  with  costs  by  action 
aay  of  the  lung's  Courts  of  Re- 


cord at  Westminster."  See  on  this  subject 
and  as  to  evidence,  &c.  Selw.  N.  P.  10th  ed. 
tit.  "  Debt ;"  2  Stark.  Ev.  lit.  "Bribery,"  3d 
ed.  If  a  person  give  or  promise  money  or 
other  reward  to  a  voter  in  order  to  procure 
his  vote  for  one  candidate,  although  the  voter 
intended  at  the  time  to  vote  and  afterwards 
voted  for  another  candidate,  yet  the  penalty 
is  incurred ;  SuUton  v.  Norton,  3  Burr.  1235 ; 
Henslow  v.  Fawcettt  supra.  If  a  person  with- 
out any  previous  agreement  take  a  sum  of 
money  after  the  election  is  over  for  having 
given  his  vote  for  a  particular  candidate,  this 
U  not  an  offence  within  the  statute ;  Lord 
Huntingtower  v.  Gardiner^  1  B.  &  C.  297. 
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hia  vote  in  the  tud  electkm  for  the  add  J.  L.  K.,  contnu7  to  the  form  of  ' 
statute  in  auch  case  made  and  provided,  whereby  and  by  force  of  the  * 
statute  the  defendant  forfeited  for  hia  aaid  oflence  the  aum  of  £500,  and 
action  hath  accrued  to  the  plaintiET  to  demand  and  have  of  and  from  the 
fendant  the  aaid  aum  of  £500,  yet  the  defendant  hath  not  paid  the  aaid  t 
above  demanded  or  any  part  thereof  to  the  plaintiff*,  and  the  aame  rei^ 
wholly  unpaid ;  and  therefore  the  plaintiff  brings  his  suit,  &c. 


CALLS  BY  A  PUBLIC  COMPANY. 
Action  for.     See  pott,  "  Public  Company,"  432. 


DRAMA. 

1.  Debt  for  Penalties,  on  10  Geo.  2,  c.  28,  *.  2,  for  acting  unli^^ 
Plays. 
PartOHt,  q.  t.  V.  Chapman,  5  C.  &  P.  33 ;  and  see  Levy  v.  Yatet,  6 
E.  189. 

2.  For  Penalties  for  infringing  Dramatic  Literary  Property 
Planchi  V.  Braham,  8  C.  &  P.  68  ;  and  see  3  &  4  W.  4,  c.  15  ;  and 
herland  v.  Planchi,  1  A.  &  E.  5S0.     See  jmt,  "  Case,"  "  Copyright." 


EXECUTORS. 

speeialtj-,  i'c.  by  or  against  e: 
debt  by  or  against  e; 

116;  b*gind 
pointed 
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FRAUDULENT  CONVEYANCES. 


On  the  13 th  JSliz.  c.  6,  to  recover  the  Penalties  for  making  a 

fraudulent  Conveyance,  (m) 

Butcher  v.  Harrison^  4  B.  &  Ad.  129. 


JUDGMENT. 


-  Debt  lies  alio  on  the  judgment  of  a  foreign  (Robertson  v.  Struth,  5  Q.  B.  941) 
or  inferior  Court,  Read  v.  Pope,  1  C.  M.  &  R.  302 ;  and  also  on  the  judgment 
of  an  inferior  Court  not  of  record,  as  the  County  Court,  Willianu  v.  Jonet,  13 
M.  &  W.  628 ;  5.  C.  2  D.  &  L.  680.  But  in  such  case  defendant  may  question 
the  regularity  of  the  judgment,  and  that  although  a  motion  has  been  made 
in  the  County  Court  to  set  it  aside  for  irregularity,  and  has  been  dismissed ; 
Thompson  V.  Blackhurst,  1  N.  &  M.  266.  The  County  Court  should  be  de- 
scribed as  "  the  County  Court  of  the  sheriff  held  before  the  suitors,"  mentioning 
their  names;  *'  before  sheriff  and  suitors,"  bad;  Jones  v.  Jones,  5  M.  &  W.  523. 
Debt  on  judgment  of  a  Court  Baron ;  Dawson  v.  Gregory,  14  L.  J.  286,  Q.  B. 
When  debt  will  not  lie  on  the  decree  of  a  Court  of  equity;  Carpenter  v.  2'Aorfi- 
ton,  3  B.  &  Aid? 52.  It  will  lie  on  a  Scotch  decree,  Cousen  v.  Braidwood,  1  M. 
&:  G.  882 ;  and  even  upon  the  decree  of  a  colonial  Court  of  equity,  if  it  be  for 
the  payment  of  a  sum  certain,  Henderson  v.  Henderson,  6  Q.  B.  288. 

In  (d^bt  on  judgment,  the  plaintiff  is  not  entitled  to  costs  unless  the  Court,  or  a 
juc^e  thereof,  specially  order  that  he  have  them ;  43  Geo.  3,  c.  46,  s.  4 ;  Hanmer 
y.  White,  12  M.  Sc  W.  519.  This  does  not  apply  to  a  judgment  of  nonsuit,  &c. 
against  a  plaintiff,  Bennet  v.  Neale,  14  East,  343 ;  or  if  defendant  plead  a  false 
plea,  at  nul  tiel  record,  Samuel  v.  Barker,  5  Taunt.  264 ;  or  if  plaintiff  had  a 
probable  cause  or  good  reason  to  bring  an  action  instead  of  issuing  execution  on 
the  judgment,  Ww)d  v.  SilUto,  1  Chit  R.  473 ;  but  if  an  action  be  brought  in 
the  superior  Courts  on  a  judgment  of  an  inferior  Court,  the  plaintiff  will  in 
general  lose  hb  costs,  as  he  might  have  removed  the  judgment  at  once  and  issued 
execution,  Hanmer  y.  White,  12  M.  &  W.  519. 


Debt  on  a  Judgment  of  either  of  the  Superior  Courts. 

Commencement  in  debt,  ante,  5.]     For  that  whereas  the  plaintiff  heretofore , 

to  wit,  on  the day  of ,  a.  d. ,  (n)  in  the  Court  of  Q.  B.  [or 

**C.  P."  or  "  Exch.  of  Pleas"]  at  Westminster,  by  the  consideration  and  judg- 

iBent  of  the  said  Court  recovered  against  the  defendant  the  sum  of  £ 

tbove  demanded,  which  in  and  by  the  said  Court  was  then  and  there  ad- 
judged to  the  plaintiff  for  bis  damages  which  he  had  sustained  as  well  by 
Ktton  of  the  non-performance  by  the  defendant  of  certain  promises  [or  **  a 
ttrtain  promise,"  if  there  were  only  one  count  in  the  original  declaration  and 

(m)  As  to  when  a  conveyance  is  fraadu-  prius  for  immediate  execution,  the  day  of 

Itot,  tee  Chit,  on  Cent.  Ind.  in  voe, ;  Chit.  signing  judgment  should  be  stated  according 

Coll.  StaL  385.  to  the  fact,  and  not  laid  as  of  the  preceding 

(«)  In  declaring  on  a  judgment  signed  in  term ;  and  the  certificate  need  not  be  stated ; 

facttioo,  on  ccrti&ate  by  the  judge  at  nisi  Engleheart  v.  Eyre,  6  fi.  &  Ad.  68. 
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judgment,'}  then  lately  niadc(o)  by  llie  defendant  to  tlie  plaintiff,  as  for  liii 
coats  and  charges  by  bitn  about  his  suit  in  that  bebalf  expended  [or  if  the 
judgment  be  in  debt,  Sfc.  describe  it  accordinglif.    In  debt  the  form  ii  "  a  certain 

debt  of  £ ,  as  also  £ for  Ms  damages  which  he  had  sustained  aa  well 

by  reason  of  the  detention  of  the  said  debt  as  for  his  costs  and  charges  by 
'  liitD  about  his  suit  in  that  behalf  expended"]  whereof  the  defendant  was  con- 
Ticted,  as  by  the  record  and  proceedings  thereof  remaining  in  the  said  Court 
fully  appears;  which  said  judgment  still  remains  in  full  force,  unreversed 
and  tnisatisfied,  and  the  plaintiff  bath  not  obtained  any  execution  or  satis- 
faction of  or  upon  the  said  judgment;  whereby  an  action  hath  accrued  to 
the  plaintiff  to  demand  and  have  of  and  from  the  defendant  the  said  sum  of 

£ above  demanded,  yet  the  defendant  hulh  not  paid  the  same  or  any 

part  thereof;  to  the  jdainlilF's  damage  of  £ ,  and  thereupon  he  brings 

his  suit,  ttQ. 

LANDLORD  AND  TENANT. 

Where  tliere  is  a  lesse  unifer  leal,  the  lessor,  or  liis  assignee  or  personal  repreienla- 
tivei,  may  mainuiin  covenant  or  debt  for  rent  againtl  tha  lessee,  hii  assignee  or  pereonal 
repreaentativee ;  nee  1  C'liil.  Plead.  7th  ed.  126.  Where  the  laii<Ilord  has  uccepted 
rent  from  the  assignee  af  (he  IcEsee,  be  cannot  muintain  debt  against  llie  lessei!;  1 
SMind.  241,  note  5.  Where  ibe  demise  is  not  under  seal,  the  landlord  may  snstoin 
MUOHptit  DT  debt  for  rent ;  and  debt  would  also  lie  in  auch  a  cose  against  the  assignee, 
upon  the  demise,  \rhere  the  rent  accrued  before  the  asaignnient,  but  not  use  and  occu- 
pation :  Mnrlimtr  v.  PmJfi,  3  M.  &  W.  601 ;  £.  C.  C  Dowl.  544.  In  debt  on  a  lease 
under  seal,  the  declaration  may  he  founded  specially  on  the  lease,  setting  out  the  Au- 
IcnJum,  rvtdcndaM  and  cDvenant,  with  a  wmert,  as  in  covenant  (tee  tbe  form,  poU,  in 
"  Covenant"),  or  in  the  fullowing  form,  Debt  on  a  leaie  against  the  oui^ee,  for  rent, 
would  be  diniilnr  in  siibalBnct  lo  i1r'  form  in  covenant.  In  declaring  iii  dtbt  fur  uie 
and  onupiiliim,  proceed  ns  in  tile  I'Ditn,  t,  iiiite,  147,  niid  coni^luJe  as  ilirected  in  the 
Form,  p.  413,  Debt  lies  at  common  !uw  for  use  and  occupation,  Gibson  v.  Kiik,  I 
Q.  B.  850;  but  not  for  non-repairs,  8c. 

1.  Debt  for  Rent,  on  a  Demise  under  Seal,  not  showing  the 

Indenture  specially. {p) 

Commencement  in  debt,  ante,  5. ^     For  that  whereas  the  plaintiiT heretofore, 

to  wit,  on  [4c.  dale  of  lease],  demised  to  the  defendant  a  certain  messuage 

and  premises,  with  the  appurtenances,  to  have  and  to  hold  the  same  to  the 

defendant  for  the  term  of years  from  the day  of ,  a.  d, 

{..)  In  debt  on  ihe  judgment  of  >d  inferior  llerrhg  v.  IVaiii,  B  ScoU,  N,  R.  755  ;  S.  C. 
Court,  it  niuil  be  alleged  that  the  i:3\i^  of       2  D.  it  L.  61)9.     It  applies  to  a  lease  under 

jiiiiuliclion  of  the  inferior  Court;    Itead  v.  )HTml  liGredilanienl!< ;  it  will  beobserted,  llie 

Pi.pt,   I  C.M.&  It.  302;  aod  tee  IViUiami  lense   »■  not  tel  out ;  see  1  Saund.  276,  n.  1. 

V.  Jmci.  obi.  (upra.  'JD2,  3J5,  n.  4  ;    2  ul.  297,  n.  1;    Aili,  r. 

(p)  See  lupta,  obMrvalions.     This  is  an  f>ari>A,  1  ,\ew  R.  104,109.     Ttie  Jea<e  may 

anomalous  foiin  ;  but  it  is  fiequently  piefer-  jel  be  given  in  evidence  lo  support  the  d«- 

able  to  use  and  occupation,  as  the  derendani  mand  at  llie  trial,  if  the  demise  be  denied  by 

caoDot  change  (be  venue  whea  it  is  adopted ;  the  plea. 
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tbence  next  ensuing  and  fully  to  be  completed  and  ended,   yielding  and 
paymg  therefore  during  the  said  term  to  the  plaintiff  the  yearly  rent  of 

iC ,  by  equal  quarterly  portions  in  each  year,  to  wit  [state  the  days  of 

pasfmenti  whichy  if  the  usual  quarter  days,  rvUl  6e],  on  the  25th  day  of  March, 
the  21it  day  of  June,  the  29th  day  of  September,  and  the  25th  day  of  De- 
eember  respectively ;  by  virtue  of  which  said  demise  the  defendant  after- 
vrards,  to  wit,  on  [SjfC,  any  day  after  the  habendum],  entered  into  the  said 
demised  premises,  with  the  appurtenances,  and  was  possessed  thereof  from 

thenceforth  until  and  upon  the day  of ,  a.  d. ,  when  a  large 

luin  of  money,  to  wit,  the  sum  of  £ ,  of  the  rent  aforesaid,  for  [one  year 

and  three-quarters]  of  the  said  term,  ending,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  then  last  elapsed,  became  and  was  due  and  payable  from 
the  defendant  to  the  plaintiff,  whereby  an  action  hath  accrued  to  the  plaintiff 

to  demand  from  the  defendant  the  said  sum  of  £ ,  being  parcel  of  the 

laid  sum  above  demanded.     [Add  account  stated  and  breach,  and  conclude  as 


; 


2«  By  a  Landlord  for  Double  Value,  for  holding  over  after  Notice 

to  quit  given  by  the  Landlord,  {q) 

(kmmencement  in  debt,  ante,  5.]     For  that  whereas  the  defendant  before 
ttd  at  the  time  of  the  giving  the  notice  to  quit  hereinafter  mentioned,  and 

from  tbence  until  a  certain  day,  to  wit,  the day  of ,  a.  d.  , 

kid  and  enjoyed  certain  lands,  tenements  and  hereditaments,  to  wit,  a  certain 
tnessoage  and  premises,  with  the  appurtenances,  as  tenant  thereof  to  the 
phiatiff,  to  wit,  from  year  to  year,  (r)  for  so  long  a  time  as  the  plaintiff  and 
defendant  should  respectively  please  [or  '*  for  a  certain  term  of  years  ending 
OQ  the  last-mentioned  day,*']  the  reversion  of  the  said  premises,  with  the 
appurtenances,  during  all  that  time  belonging  to  the  plaintiff;  and  thereupon, 
whilst  the  defendant  so  held  and  enjoyed  the  said  tenements,  with  the  ap- 
purtenances, as  tenant  thereof  to  the  plaintiff  as  aforesaid,  and  whilst  the 
^  reversion  thereof  belonged  to  the  plaintiff  as  aforesaid,  to  wit,  on  [4*<?.], 
^  plaintiff  gave  notice  in  writing  to  the  defendant,  (i)  and  thereby  then 


(f)  See  the  ttat.  4  Geo.  2,  c.  28,  s.  1 ; 
^^  Col.  Sut.  p.  661.  674 ;  aod  see  1  Chit. 
^t|ied.|>.  125;  VVoodfall.  Land,  aod  Ten. 
|«ii  ii  taken  io  sabstaoce  from  the  form  in 
^«ttii«i  V.  Hall,  1  Biog.  N.  C.  7 13  ;  .S.  C. 
^B.  N.  C.  510;  and  tee  another  form, 
2>(i  T.  Wmrren,  8  A.  &  £.  582.  In  the 
^"■tr  ease  it  waa  held  that  tenants  in  com- 
Mb  eaanot  aoe  jointly  for  doable  valut  for 
"^iibgortr,  uoleas  there  haa  been  a  joint 
^■M  bj  them.  Aa  to  whether  one  joint 
littat  ia  liable  for  the  holding  over  of  the 
•tWr,  see  Uiru  v.  Hi»m,  6  M.  &  W.  393. 


Where  a  term  expires  by  efflux  of  time,  or  a 
yearly  tenancy  is  determined  by  notice  to 
quit  given  by  the  landlord,  the  latter  is  en- 
titled to  double  the  yearly  value  of  the  pre- 
mises, under  the  4  Geo.  2.  Where  the  tenant 
holds  over  after  he  baa  given  notice,  the  claim 
is  for  double  rent  under  11  Geo.  2,  c.  19, 
a.  18. 

(r)  A  quarterly  tenancy  will  not  aopport 
this  allegation  ;  Wilkinwn  v.  Hall,  tupra, 

(<)  See  IIumbiTiton  v.  Dubois,  2  D.  N.  S. 
506. 
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demanded  (1)  of  and  requited  the  derentlant  to  quit  and  dellTer  up  the  po»- 
■easion  of  the  said  tenemeots,  with  the  appurtenances,  of  the  plaintiff,  on  the 

■aid day  of ,  a.  d. ;  and  the  plaintiff  overs  that  the  tenancy 

aforesaid  ended  and  was  duly  determined  on  the  last-mentioned  day  by  the 
aaid  notice,  and  that  after  [or  "  upon,"  as  the  case  may  be,~\  the  dcterni illation 
of  the  said  tenancy  as  aforesaid,  and  whilst  the  defendant  continued  in  pos- 
BGSsioD  of  the  said  tenenienta,  with  the  appurtenances,  and  the  said  plaintiff 
was  so  entitled  to  the  posaessiaa  thereof,  to  wit,  on  [<^c.],  the  plaintiff,  by  a 
certain  notice  (u)  in  writing  then  made  and  signed  by  him,  and  delivered  to 
the  defendant,  demanded  and  required  the  defendant  to  deliver  the  posses- 
sion of  the  said  tenements,  with  the  appurtenances,  to  the  plaintiff,  never- 
theless the  defendant,  not  regarding  the  statute  in  such  case  made  and  pro- 
vided, did  not  nor  would,  at  the  determination  of  the  said  term  and  tenancy 
as  aforesaid,  deliver  the  possession  of  the  said  tenements,  with  the  appur- 
tenances, or  any  part  thereof,  to  the  plaintiff,  according  to  the  said  notice  so 
given  and  the  demand  so  made  as  aforesaid,  but  wholly  neglected  and  refused 
BO  to  do,  and  on  the  contrary  thereof  wilfully  held  over  the  said  tenements, 
with  the  appurtenances,  after  the  determination  of  the  said  term  and  tenancy, 
and  after  the  said  notice  had  expired,  and  after  the  said  demand  so  made  ai 
•foresaid,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  during  all 
which  time  the  defendant  did  keep  the  plaintiff  out  of  the  possession  of  the 
■aid  tenements,  with  the  appurtenances,  and  every  part  thereof,  he  the  plain- 
tiff during  all  that  time  being  entitled  to  the  possession  thereof,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  the  plaintiff 
avers,  that  the  said  icncmcnls,  with  the  njipurtcnances,  during  the  said  time 
of  holding  over  the  same  and  keeping  tlie  jilaintiff  out  of  the  possession 

thereof  as  aforesaid,  were  of  great  value,  to  wit,  the  yearly  value  of  ^ ,(t) 

and  by  reason  of  the  premises  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  defendant  hecame  liable  to  pay  the  plaintiff  a  large  sum 

of  money,  to  wit,  the  sum  off ,  being  at  the  rate  of  double  the  yearly 

value  of  the  said  tenements,  with  the  appurtenances,  for  so  long  as  the  same 
were  so  detained  as  aforesaid  ;  and  thereby  and  by  force  of  the  said  statute, 
an  action  hath  accrued  to  the  plaintiff  to  demand  from  the  defendant  the 

said  sum  of  j£ ,  being  parcel  of  the  sum  above  demanded,     \_Add  a  count 

for  use  and  occupation,  which  mould  be  alloKcd  under  Ike  New  Rules ;  Tkoroton 
V.  Whitehead,  I  M.  &  W.  14;  4  Dowl.  747,  S.  C.  ;  and  one  on  an  account 
ttated,  and  breach,  as  ante,  p.  414.  (y) 


(l)  Evidence  or  aulhanly  lo  make  this  de-  in  Poole  i.  Warntr,  ubi  lupra,  this  allegstion 

maad.  Poole  v,  Warntr.  8  A.  &  E.  582.  ii  omiited. 

(u)  ll  leema  the  wriuen  neiire  to  ouil  it  a  <i)  EiacI  amoiiat  Deed  not  be  SU1«1,  bat 

dtmaiid   wiihJD   the   suiuie;     lt'i7l<<i«i>i>    v.  lay  enougli ;  tee  Aam.  Lath,  R.  275. 
Celiii/,  5  Burr.  2694 ;  LaU  v.  Smith.  I  New  (y)  At  lo  the  damages   recoverable,    see 

R.  174,   179  ;  Cobb  r.  Siokei.  8  East,  358;  Robinmnt.  Learoi/d,  7  M.  k  W.  53. 
J/irilr.Hffr,.,6M.(tW.393.     In  the  form 
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MORTGAGE  DEEDS. 


Debt  an  the  Covenant  in  a  Mortgage  Deed,  (2) 

'€ment  m  debt^  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on 
fthe  indenture'],  by  a  certain  indenture  then  made  between  the 
the  one  part  and  the  defendant  of  the  other  part,  which  indenture, 
I  the  seal  of  the  defendant,  the  plaintiff  now  brings  here  into 
date  whereof  is  the  day  and  year  aforesaid,  the  defendant  did 
iromise  and  agree,  [this  should  correspond  in  substance  nnlh  the 
nd  with  the  plaintiff,  his  executors,  administrators  and  assigns, 
defendant,  his  heirs,  executors  or  administrators,  or  some  or  one 
ioold  and  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 

is  executors,  administrators  or  assigns,  the  sum  of  £ ,  with 

the  same  at  the  rate  of  [£5]  per  cent,  per  annum,  upon  the         ■ 


—  then  next  ensuing,  as  by  the  said  indenture  fully  appears ; 
«  the  plaintiff  in  fact  saith,  that  the  defendant  did  not  nor  would 
uly  pay,  (a)  or  cause  to  be  paid,  unto  the  plaintiff  the  said  sum  of 

i  interest  for  the  same,  on  the  said day  of ,  a.  d.  — , 

^  for  pajrment  thereof  as  aforesaid,  but  therein  failed  and  made 
id  there  is  now  due  and  owing  for  and  on  account  of  the  said 

—  and  interest,  a  large  sum  of  money,  to  wit,  the  sum  of 
parcel  of  the  sum  above  demanded,  (c)    [Add  a  count  on  an 


ies  OD  an  absolute  coveDant  by 
a  certain  daj  a  turn  certain  due 

mortgage;  Evant  v.  Jonti,  5 
S.  It  it  not  unusual  to  state  the 
premises,  and  the  prootM,aswell 
nt;  but  this  is  unnecessary. 
idaraUon  stated,  that  by  a  roort- 
le  mort^ged  premises  were  to 
d,  provided  the  mortgagee  paid 
M  19th  of  March,  1833 ;  and 
tgagee  covenanted  to  pay  the 
Banner  and  at  the  time  therein 
itcd  for  the  payment  thereof. 

the  mortgagee  did  not  pay  at 
in  the  manner  in  the  indenture 
r  the  sane:  Held,  on  special 
efficient  allegation  of  the  time 
ncj  was  to  be  paid.  It  was  also 
Ithiottgh  it  did  not  appear  from 
wt  oat,  that  interest  was  pay- 
;atioa  that  defendant  did  not  pay 
,  and  that  the  principal  "  and 
aiDed  unpaid,  was  not  demurra- 
y  w,SiijMefaan,  10  Bing.  545. 
I  sufficient  to  cover  principal  and 
le  intere^  which  has  accrued 
fixed  for  payment  is  in  strictness 
]y  aa  danuge$t  and  the  declara- 
tMiefore  conclude  to  the  plain- 


tiff's damage  to  an  amount  sufficient  to  cover 
all  such  ioterest ;  see  ante,  48,  note  ($) ;  Sim- 
mom  V.  Wood,  5  Q.  B.  170.  The  jury  can 
give  as  the  debt,  only  the  principal  and  the 
exact  arrears  of  interest  to  the  day  on  which 
defendaDt  covenanted  to  pay  the  interest ;  see 
Watkin*  v.  Morgan,  6  Cf.  &  P.  651.  If  the 
covenant  be  to  pay  interest  half  yearly,  the 
breach  might  be  framed  thus,  "  and  there  is 
now  due  and  owing  for  and  by  virtue  of  the 
said  indenture,  a  large  sum  of  money,  to  wit, 
£ — J-,  for  and  in  respect  of  the  aforesaid 
principal  sum ;  and  also  a  further  large  sum 

of  money,  to  wit,  £ ,  for  and  on  account 

of  divers,  to  wit,  (4)  of  the  said  half-yearly 
payments  of  interest  thereon,  the  periods  for 
the  payment  of  which  elapsed  respectively  on 
the  (4;  days  for  payment  thereof  as  aforesaid 
next  precediogtbe  day  of,  &c. ;  see  Henniktr 
V.  Turner,  4  B.  &  C.  1 57  ;  King  v,  Grun* 
hill,  6  M.  &  G.  70.  If  a  mortgage  deed  con- 
tain no  covenant  for  the  payment  of  the  prin« 
cipal  or  interest,  an  action  for  money  lent  will 
lie  notwithstanding ;  Yatet  v.  Atton,  4  Q.  B. 
182. 

(c)  If  the  money  was  only  payable  after 
demand  in  writing,  it  will,  of  course,  be  ne- 
cessary to  aver  such  demand ;  see  Trott  f* 
Smith,  10  M.  &  W.  453. 
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aeeounl  tinted,  irAirA  tiiould  be  proper;  see  per  Lord  Dentnan,  Simmoiu  r 
Wood,  S  Q.  B.  \7S,  and  conclude  at  ante,  p.  414. 


POUNDAGE. 

Debt  by  a  Sheriff  for  Poundage,  and  Pleas. 
Magitay  v.  Manger,  i  Q.  B,  818  ;  anJ  see  a  special  form,  Etant  \ 
Manero,  7  M.  &  W.  4G3.     Law,  &c.,  1  Chii.  Arch.  8th  ed.  S6i. 


PROMISSORY  NOTES. 

Payee  of  Note  against  Maker.  (</) 

Commencement  in  dtbt,  ante,  5,]     For  thai  whereas  tlie  defendant,  on  [^c], 

made  his  (jromissory  nole  in  writing,  and  delivered  the  same  to  (he  plaintiS", 

and  thereby  promised  to  pay  to  the  plaintifF  £ ,  value  received,  (tl)  two 

months  aAcr  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  thin  suit;  and  by  reason  of  the  said  sum  of  £ being  un- 
paid, an  aetion  hatli  accrued  to  the  plaintiff  to  demand  of  the  defendsnc  the 

■aid  BUroofdf ,  being  parcel  of  the  said  sum  above  demanded.    [.^lU 

count  on  t/ie  original  consideration,  and  upon  the  account  staled,  as  ante,  414. 

PUBLIC  COMPANY— RAILROAD. 

Debt  for  Calls  by  a  Railroad  or  other  Public  Company. 

OlB.  See  in  general  as  lo  actions  for  calls,  and  the  evidence  necessary  in  tbcm,  "  Wordi- 
worth'a  Joint  Stock  Com|)aTiics,"  101  to  411,  5th  cd. 

By  8  &  9  Vicl.  c.  16,  a.  22.  (■'  Companies  Clauses  Consolidation  Acl,  1845,") 
power  is  given  lo  public  companies  lo  make  calls  on  twenty-one  days'  previous 
notice ;  and  by  s.  '15  an  action  may  be  brought  to  recover  the  amount  of  such 
calls,  with  interest,  from  the  lime  when  due:  accordingly  a  count  for  interest 
will  not  be  allowed ;  Soul/iainplon  Dock  Conipaiiy  v.  Richardt,  1  M.  &  G. 
448 ;  and  see  London  and  Briglilun  Ruilicuy  Company  v.  Faiixhugli,  2  M.  & 
G.690. 

By  see.  26,  "  In  any  action  or  suit  lo  be  brought  by  the  company  against  any 
shareholder  to  recover  any  money  dui;  for  any  call,  it  shall  not  be  necessary  to 
set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the  company  lo  declare 
that  the  defendant  is  the  holder  of  one  sliare  or  more  in  the  company  (stating 
the  number  of  sbares),  and  is  indebted  to  the  company  iu  the  sum  of  money  to 
which  the  calb  in  arreat  shall  amount  in  respect  of  one  call  or  more  on  one 
share  or  more,  (atatitig  the  number  and  amount  of  each  of  sucb  colts),  whereby 
an  action  halh  accrued  to  the  company  by  virtue  of  this  and  the  special  acL" 

By  sec.  27,  "  On  the  trial  or  hearing  of  such  action  or  suit,  it  shall  be  sufficient  to 
prove  that  the  defendant  at  the  time  of  making  sucb  call  was  a  holder  of  one 
share  or  more  in  the  undertaking,  and  that  such  call  was  in  fact  made,  and  such 
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thereof  given,  as  is  directed  by  this  or  the  special  act ;  and  it  shall  not  be 
to  prove  the  appointment  of  the  directors  who  made  such  call,  nor  any 
ler  matter  whatsoever,  and  thereupon  the  company  shall  be  entitled  to  recover 
At  shall  be  due  upon  such  call,  with  interest  thereon,  unless  it  shall  appear 
her  that  any  such  call  exceeds  the  prescribed  amount,  or  that  due  notice 
such  call  was  not  given,  or  that  the  prescribed  interval  between  two  successive 
Us  had  not  elapsed,  or  that  calls  amounting  to  more  than  the  sum  prescribed 
'  the  total  amount  of  calls  within  one  year,  had  been  made  within  that 
riod." 

ic,  28,  the  production  of'the  register  of  shareholders  shall  be  prima  facie 
idence  of  such  defendant  being  a  shareholder,  and  of  the  number  and  amount 
his  shares;  see  note  (g),  infra, 

e  are  similar  clauses  to  the  above  in  the  Joint  Stock  Bank  Act,  7  &  8  Vict 
1 13,  for  the  making  of  calk,  s.  31 ;  for  their  enforcement  by  action,  s.  33 ; 
r  giving  a  similar  form  of  declaration,  s.  34 ;  providing  for  the  proof  necessary 
the  trial,  s.  35 ;  and  making  the  register  book  evidence,  s.  36. 
•  in  the  Joint  Stock  Company's  Act,  7  &  8  Vict  c.  110,  s.  55,  &c. 
}it  16th  sec.  of  8  &  9  Vict.  c.  16,  '*  No  shareholder  shall  be  entitled  to  transfer 
ay  share,  after  any  call  shall  have  been  made  in  respect  thereof,  until  he  shall 
Ave  paid  all  calls  for  the  time  being  due  on  every  share  held  by  him.''  Where 
person  was  a  shareholder  at  the  time  that  the  call  was  made,  but  transferred 
b  shares  before  the  day  upon  which  the  call  was  payable,  it  was  held  that  he, 
Dd  not  the  person  who  accepted  the  transfer,  was  liable  for  the  amount  of  the 
lU;  Aylesbury  Railway  Company  v.  Mounts  2  Dowl.  N.  S.  143 ;  4  M.  &  G. 
51;  8  Scott,  N.  R.  585,  S,  C;  Aylesbury  Railtoay  Company  v,  ThomjMon^ 
)  Law  J.  124,  Q.  B.  This  decision  was  upon  clauses  of  the  Aylesbury  Kail- 
sy  Act,  similar  to  the  clauses  in  the  more  recent  general  act. 
farther /KM/,  Pleas,  title  "  Public  Company."  And  as  to  the  legality  of  the 
le  of  shares,  anlCt  p.  173,  note  (m) ;  liability  of  allottees,  &c.,  antCy  p.  386, 
». 


Declaration  for  Calls. 

encementf  ante,  13,  Form  11.]  For  that  whereas  (/)  the  defendant 
nd  at  the  time  of  the  commencement  of  this  suit,  to  wit,  on  [4*^.],  was* 
is  the  holder  (^)  of  divers,  to  wit,  [100]  shares  in  the  said  company, 
le  time  of  the  commencement  of  this  suit  was  and  still  is  indebted  to 
company  in  a  large  sum  of  money,  to  wit,  the  sum  of  ^500,  in  respect 
I  (A)  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £5  upon  each  of 
shares,  theretofore,  to  wit,  on  [4^c.],  duly  made  by  the  said  com- 
id  by  reason  of  the  said  sum  of  ^500  being  and  remaining  wholly 
o  the  said  company,  an  action  hath  accrued  to  the  said  company  by 


I  some  of  the  railway  acts  passed 
General  Compaoies  Clauses  Con- 
Act,  there  were  daaaes  contaiDiDg 
iwM  for  declaratioQs ;  see  a  form  of 
B  OB  sachao  act,  Edinburgh,  Leith 
wswen  Railmay  Companxi  v.  HsbbU- 
f .  H  W.  707  ;  S.  C.  8  Dowl.  802. 
tioBS  of  coveaaDt  on  the  deed  of 
I,  see  Smih  v.  Goldtworthif,  4  Q.  B. 
Itv.GiItt,  12M.&  W.492. 
Iha  book  of  shares  of  the  company 
hf  statute  piimk  facie  evidence  of 
ietorship,  it  must  have  had  the  seal 
NBpaoj  when  the  call  was  made; 
m  mni  Grmt  Western  Union  Rail- 
Miiy  v.  Priett  9  Car.  &  P.  55 ;  and 


see  London  Grand  Junction  Railway  Com- 
pany  v.  Freeman,  2  M.  &  G.  607  ;  and  Lon- 
don  and  Brighton  Railwatf  Company  v.  Fair- 
elough,  2  M.  &  G.  674.  But  a  noncompli- 
ance with  mere  directory  regulations  of  the 
statute,  as  to  the  mode  of  keeping  such  book, 
would  not  render  it  inadmissible,  Southamp' 
ton  Company  v.  Richards,  I  M.  &  G.  448 ; 
nor  because  it  does  not  contain  the  names 
of  all  the  shareholders,  London  Grand  JunC' 
tinn  Railway  Company  v.  Graham,  1  Q.  B. 
271. 

(^)  A  general  meeting  is  not  necessary  to 
enable  the  directors  to  make  a  call ;  Sheffield, 
Athton-undtT'Lyne  and  Manehetter  Railway 
Company  v.  Woodcock,  7  M.  &  W.  574. 

FF 
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virtue  of  a  certain  act  of  parliament  made  and  passed  in  a  session  of  parlta- 
inent  holden  in  the  eighth  and  ninth  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  intituled  "  An  Act  for  consolidating  in  one  Act  certain  Provinions 
ysually  inserted  in  Acts  with  respect  to  the  Constitution  of  Companies  in- 
corporated for  carrying  on  Undertakings  of  a  public  Nature;"  and  also  by 
virtue  of  an  act  of  parliament  (i)  made  and  passed  in  a  session  of  parliament 
held  [4-c.],  and  intituled  "  An  Act,  See."  [the  sjfecial  Railrrat/  Act  of  the  Cem- 
jwny],  to  demand  from  the  defendant  the  said  sum  at  £ above  de- 
manded 1  yet  the  said  defendant  has  not  paid  the  said  sum  above  demanded, 
or  any  part  thereof,  to  the  damage  of  the  said  company  of  £— :  ani 
therefore  ihe  plaintiff,  as  nuch  public  officer  as  aforesaid,  brings  his  HUlt,  &c. 


RECOGNIZANCE  OF  BAIL.fj) 

Debt  on  a  Recognizance  of  Bail  in  Q.  B.,  C.  P.,  or  Exchequer. 

Commencement  in  debt  a*  ante,  5.  The  venue  U  local,  and  shtmld  ht  laid 
in  MiddUtet ;  the  recognizance,  when  entered,  being  a  record.  The  ttim  de- 
mandedtuill  be  the  amount  recovered  bi/  Ihejudgment  againtl  the  principal,  unlei$ 
Ihe  recognizance  mere  taken  in  C.  P.,  and  in  mch  caie  the  recognizance  it 
taken  in  a  sum  certain,  rrhich  is  to  be  demanded  in  an  action  thereon.^  For 
ihat  whereas  the  defendants  heretofore,  to  wit,  on  [c^'c],  came  into  the  Court 
of  Queen's  Bench  at  Westminster,  in  their  proper  persons,  and  then  became 
pledges  and  bail,  and  each  of  them  became  pledge  and  bail,  for  one  E.  P., 
that  if  be  should  happen  to  be  convicted  at  the  suit  of  the  plainlifT  in  a  cer- 
tain action  upon  [promises'],  then  depending  in  the  said  court,  by  and  at  the 
suit  of  the  plaintifT,  against  the  said  E.  F.,  then  the  defendant  consented 
that  all  such  [damages]  as  should  be  adjudged  unto  the  plaintifT  in  that 
behalf,  should  be  made  of  their  and  each  of  their  lands  and  chattels,  and 
levied  to  the  use  of  the  plaintifT,  if  it  should  happen  that  the  said  E.  F. 
should  not  pay  unto  the  plaintiff  those  [damages],  or  render  himself  to  the 
Queen's   Prison  on  that  occasion,  (A)  as  by  the  record  of  the   said  recogni- 

(i)  See  aiilc.  p.  416.  note  (m),  la  the  declicalion  and  settiag  out  jud^nteot, 

(.r)  S«ePraciice,&c.'2Chll.Arch.atliea.  2   Chil.    Pleitd.   Tth   ed.    335;    Engiavd  i. 

Index,  "Bail;"  Tidd.Slhed.  1 101 ;  DecUii-  Enn.  5  U.  &  Ad.  68. 

linaaaabail  bond,  a>rir.  416,  Form  1.     The  (k)  In  C.  P.  Ihe  foira  is,  that  the  defend. 

bail  may  be  sued  jainily  or  separilety.     If  anij.  on  [Sic]  "  came  iolo  the  Court  of  our 

(here  ba  any  difficulty  in  serving  one  o[  ihem  said    lady  Ihe  queen  of  the  Bench   id  their 

with  the  writ,  or  ir  it  be  material  (a  preserve  proper  persoDi.  and  acknowledged  IhemseUa, 

the  legal  remedy  sgiln&t  the  assets  of  eai:h  in  and  each  of  them  did  aclaowledge  himselr.  to 

Ihe  eient  ordenlh,  they  should  be  sued  sepj-  owe  lo  ihe  said  plaintiif  the  sum  of  £ 

rately  ;  otherwise  not.     In  declaiing  against  aboveriemanded.  which  (hey  the  said  dereod- 

oae  bail  only,  it  will  suffice  lo  set  out  the  re-  anti,  for  Ihcmselvej  and  Ihi-ii  heirs,  did  con- 

cogaiiitice  b>  if  he  alone  were  a  pirly  thereto,  Kent  and  irianl,  and  each  of  them  for  himaetf 

without  DOIicin^  Ihe  other  bail.     The  two  ball  and  his  heirs  did  consent  and  grant,  abouhl 

aie  logether  not  liible  lu  C.  P.  beyond  the  be  oiade  oF  Ibeir  and  each  of  their  goods  and 

amnuqt  (peelfied  in  the  lecogniiance  ;   Van-  chattels,  and  to  the  use  of  Ihe  said  plaint  ff  be 

Mndau  T.  A'riA,  lOitiog.  339.     Secpoiniias  levied,  upon  condition  that  if  judgment  ihould 
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dU  remaining  in  the  said  court  here  fully  appears;  and  although 
stiff  afterwards,  that  is  to  say,  on  [<$*c.],  by  the  judgment  of  the  said 

covered  in  the  said  action  against  the  said  E.  F.  £ ,(/)  for  his 

\  which  he  had  sustained  as  well  on  occasion  of  not  performing  cer- 
wmie$]  then  lately  made  by  the  said  E.  F.  to  the  plaintiff,  as  for  his 
i  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
F.  was  convicted,  as  'by  the  record  and  proceedings  thereof  still  re- 
in the  said  court  of  our  lady  the  queen,  before  the  queen  herself 
>re  fully  appears ;  yet  the  said  E.  F.  hath  not  paid  to  the  plaintiff 
damages  or  any  part  thereof,  nor  rendered  himself  on  that  occasion 
lueen's  Prison  aforesaid  according  to  the  said  recognizance,  and  as 
said  recognizance  as  the  said  judgment  still  remain  in  force;  and  the 
hath  not  as  yet  obtained  any  execution  or  satisfaction  of  the  said 
t,  whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and 

the  defendants  the  said  sum  of  £ ,  in  form  aforesaid  recovered 

.  "acknowledged"]  and  above  demanded ;  yet  the  defendants  have 
hath  either  of  them,  paid  the  same,  or  any  part  thereof,  to  the 
s  damage  of  £ ;  and  therefore  he  brings  his  suit,  &c. 


REPLEVIN  BOND. 


Assigneeg  of  a  Rq)levin  Bond^  forfeited  by  non-prosecution  of 
teplevin  Suit  in  Q.  B.  {into  which  the  Cause  was  removed) 
hout  delay;'  or  '' with  effect:' {m) 

encement  in  debt  as  ante^  5,  describing  the  plaintiff  as  "  assignee  of 
sq.,  sheriff  of  the  county  of  ,  according  to  the  form  of  the 


be  given  for  the  plaiDtiff  a|^iDtt 
in  tne  nid  Coort,  io  a  certain  ac- 
proniaet  tlieii  depending  tbereiB  by 
suit  of  tbe  plaintiff  againtt  the  said 
n  the  defendants  ebonld  pay  and 
«ch  damage*  ai  ahould  be  adjudged 
iotiff  in  that  behalf,  or  render  hit 
e  Qoeen's  Priaon  upon  that  occap 
I  th*  E&ekifiuir  the  form  is,  *'  that 
aati,  on  [^c]  came  into  the  said 
«r  mSA-  UAj  m  qneen,  before  the 
h«r  Bicbeqner  at  Westminster,  and 
rfjgss  sad  aaoncaptors,  and  each  of 
Mwf  beetflM  pledge  and  mmnu- 
Me  B.  K.,  that  if  it  ahould  happen 
Ndi  Wooonetad  in  a  certain  action 
t  <sptnding  [i^e.  at  btfort],  then 
indaMa  granted,  and  each  of  them 
'  4ki  gram,  that  all  such  damages 
laadMgwl  to  the  plaintiff  in  that 
mM  m  Bade  of  their  and  each  of 
i  aad  chattels,  and  levied  to  tbe  use 


of  the  said  plaintiff,  if  it  should  happen  that 
the  said  £.  F.  should  not  pay  the  said  da- 
mages to  the  plaintiff,  or  render  himself  to  the 
Queen's  Prison  upon  that  occasion.'^  The 
plaintiff  should  enter  the  recognizance  on  the 
roll,  and  carry  in  and  docket  it,  before  the 
bail  can  plead,  as  they  might  otherwise  plead 
nul  tiel  record ;  and  the  plaintiff  would,  it 
seems,  be  subjected  to  the  costs  of  such  plea, 
if  the  recognizance  were  not  carried  in  when 
it  was  pleaded  ;  HartUy  ▼.  Hodum^  1  Moor, 
430.  The  statement  of  the  recognizance 
should  correspond  with  the  entry  on  record. 

(i)  Be  particular  in  making  this  sum  agree 
with  the  record,  as  a  variance  would  not  be 
amended ;  Davts  v.  Dunn^  1  D.  N.  S.  317. 

(m)  Form,  &c.  Harritan  v.  WardU,  5  B. 
&  Ad.  146;  see  Forms  and  notes,  2  Chit.  PI. 
7th  ed.  325,  329.  Any  officer  who  has 
power  to  grant  replevins  may  assign  the  bond ; 
Thmnpson  v.  Farden,  1  M.  &  G.  635 ;  5.  C. 
8  Dowl.815. 
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statute  in  such  case  made  and  provided." (n)]  For  iliat  whereas,  on  (4'e-]' 
the  plaintilf  distrained  certain  ["cattle"]  goods  and  chnitcis  of  ihe  defendant 
W.,  for  £ then  due  from  him  to  the  plainiifTJ.  A,  for  the  rent  of  a  cer- 
tain meiBUage  and  premises,  situate  in  ilie  said  cauniy  of  ,  and  upon 

which  the  said  goods  then  were,  tind  thereupon  the  said  W.,  within  five  days 
then  next,  to  wit,  on  [^r.],  made  his  plaint  to  the  said  ,1.  B.,  then  being 

■herilf  of  the  county  of aforesaid,  out  of  the  County  Court  of  the  said 

■heritr,  of  the  takings  and  unjustly  detaining  of  the  said  goods  and  chattels  of 
the  defendant  W.,  and  then  |)rayed  ilie  said  sherifT  that  the  same  might  be 
foTtfawiih  replevied  by  him  and  dchvered  to  the  said  W.,  and  thereupon  the 
uid  J.  B.,  to  being  such  sheriff,  did  then  take([i)  from  the  said  W.  and  from 
l)ie  other  defendants,  as  two  responsible  sureties,  a  bond  in  double  the  v.iliie 
of  the  said  goods  and  chaiieU,  and  upon  that  occasion  the  defendants  in  this 
■uit,  on  the  day  and  year  last  aforesaid,  by  their  writing  obhgatory,  sealed 
with  their  respective  seals,  and  noiv  shown  to  the  said  court  here,  acknow- 
ledged themsehcs  to  be  held  and  firmly  hound  unio  the  said  J.  B.,  so  being 

such  sheriff,  in  the  said  sum  of  £ above  demanded,  to  be  paid  to  the 

■aid  J.  0.  or  his  assigns,  wiih  a  condition  thereunder  wriiien,  (o  wit,  that(7>) 
if  (he  defen<l3nt  V.'.  should  appear  at  the  then  next  County  Court,  to  wit,  at 

ihe  County  Ctiiirt  of  the  said  sheriff,  to  be  holden  at  [il'c],  on  the day 

of then  next,  and  thould  then  and  there  proifcute   bis  nciion  mith  effect 

and  wifhoul  delay  {<()  against  the  said  plaintiffs  in  this  suit,  for  taking  and 
unjustly  detaining  the  goods  and  chattels  in  the  said  condiiion  mentioned, 
b«ing  the  goods  and  chattels  so  distrained,  and  should  make  a  return  of  the 
said  goods  and  chattels,  if  a  r.'turn  thereof  should  be  adjudged  hy  law,  then 


(n)  See  the  slalute  1 1  G.  2.  c.  19,  s.  23, 

the  parly  carries  the  suit  regularly  forward  la 

Chil.   Col.   Mai.  6;s.     The   a^sigDee  is  iml 

the  Bupeiior  court ;   Monh  v.  »,:llhtiri,  2  Q. 

obligeit  to  lae  in  Ilie  Court  iolo  wlii^h   ihe 

B.  299.     And  the  death  of  the  plaintilT  in  re- 

plevin, by  which  the  suit  abated,  is  no  bleach 

s.HiTilta.l  Dowl.461. 

of  ihe  above  bond  i  ibid. 

(o)   KvidenCB  llisl  a  person  aeUng  as  llie 

In   this  case,  after  statins  '!>«  'e^o^l  of 

deputy   of  Ike   slieriff   look   the   Loud,   will 

the  suit  from  Ihe  L'ouiily  Courl,  proceed  ihus: 

.lUsfj  lhis»lleE»lion.  if  l.a.e»»di   F«„lkutr 

-.John^m.U  iM.ic  VV.Sei;  i.  C.  1  Uoivl. 

his  ailorney.  declared  in  ihe  said  Couii 

&  L.  346. 

here  against  the  pl-inlilTs  :a  ll.e  said   plea. 

(p>  The  vvhole  of  il,e  condilion  should   be 

and  thereby  complained  lint   [J!(r.  .tnli.i-  de- 

Slated  in  the  past  lenxe. 

clarttiioH  in  rtpltiin],  and  suth   proceedings 

(()  When  ilie  conditiou  is  lo  prosecuie  the 

were  thereupon  had   in  the  sjid  Court   in  ihe 

suit  with  eflei^t  awl  ulth.--«t  dilay.  a  tireacli  i^i 

said  plea.   Ih.il  on  [A<^.]   it  w.is  adjudged  iu 

Ihe  above  general  forni  miy  be  laid,  and  will 

and    by  ihe   said   Couit   thai   [the   said   W. 

be   pinved  by  showing  a  delay  in  pioceeding 

should  take  nothing  by  !iis  said  wril.  bul  that 

for  iwo  jean,  wiihoui  pio-ing'a  judgmeni  of 

he  and  his  pledges  to  masecute  should  be  in 

»an  pro,.  ;   Harriio,,  v.  Il'ar.llt,  5  It.  &  Ad. 

mercy,  arc.  and  that  the  plainlifTi  should  go 
thereof   without  day,   and   thai   they   should 

H6. 

Where  the  condition  i::erely  is  to  pioiecule 

have  ■  return  of  the  said  goods  and  chattels, 

"with    eHect,"   it   is    necessary   to   prove   a 

laremdi,,g  lo  Ih(  lad.  see  Forms.  T.  Chitty's 

jidg-nwl  against  the  pljinliff  in  the  replevin 

Foinn.  607,  ic]  as  by  ihe  record  and   pro- 

suit, 01  that  the  proceedings  hate  been  in 

ceedings  lliereof  .einainioK  in  ihe  Couit  here 

8  M.  Si  W.  in  ;  5.  C.  6  Dowl.  N.  S.  69. 

ftjlly  appears  ;"]  then  proceed  as  above  from 

the  asterisk,  omitting  "and  without  delay."' 

DECLARATIONS  IN  DEBT  :-DEBT  ON  STATUTES.     437 

tlie  nid  obligation  should  be  void,  or  otherwise  should  remain  in  full  force, 
lad  ttereupoD  the  said  sheriff,  at  the  prayer  of  the  defendant  W.,  then  re- 
liefied  and  made  deliverance  of  the  said  goods  and  chattels  to  him,  and 
iftemards,  at  the  then  next  County  Court  of  the  said  sheriff,  holden  on 
4t.]f  It  [4'C.]>  the  said  W.  appeared,  and  then  and  there»  without  the  writ 
if  oar  lady  the  queen,  levied  his  plaint  against  the  plaintiffs  in  this  suit, 
br  the  taking  and  unjustly  detaining  of  the  said  goods  and  chattels,  and 
ben  and  there  found  pledges,  as  well  for  prosecuting  his  said  plaint  as  for 
etoraing  the  said  goods  and  chattels,  if  return  thereof  should  be  adjudged 

7  law,  to  wit,  the  said and ,  which  plaint  afterwards,  to  wit,  on 

^],  was  duly  removed,  at  the  instance  of  the  said  [W.]  out  of  the  County 
kmn  of  the  said  sheriff  into  her  majesty's  court  here,  by  virtue  of  a  writ 
irecordari  facias  loquetam  issued  out  of  the  Court  of  our  lady  the  queen 
(  ha  Chancery  at  Westminster,  returnable  on  \_SfC.^  ;  *  and  the  plaintiffs 
fer  that  the  said  W.  did  not  prosecute  his  aforesaid  suit  in  the  said  Court 
f  Q.  B.  mkh  effect  and  wUhout  delay  against  the  plaintiffs  in  this  action  for 
ikiog  and  detaining  the  said  goods  and  chattels,  nor  hath  he  further  prose- 
Bted  such  suit,  (r)  nor  did  he  make  a  return  of  the  said  goods  and  chattels 
r  toy  part  thereof,  according  to  the  form  and  effect  of  the  said  writing 
bfa'gatory,  whereby  the  same  became  forfeited  to  the  said  — ,  so  being 
ndi  sheriff,  who  thereupon  afterwards,  to  wit,  on  [4*0.],  at  the  request  and 
oiti  of  the  plaintiff  [^c.  state  the  assignment  to  the  plaintiffs  by  the  sheriff, 
*i  proceed  and  conclude  as  in  the  declaration  upon  a  bail  bond,  ante,  448. 


DEBT  ON  STATUTES 


)J8.  See  tides  "  Arrest,"  "  Bribery,"  ••  Extortion,"  "  Usury,"  &c.  In  debt  on  a  penal 
statute,  the  omission  in  the  declaration  that  the  act  was  done  **  luzainst  the  form 
of  the  statute,  &c./*  is  fatal  in  arrest  of  judgment ;  Fvfe  v.  Bousfield,  2  Dowl.  & 
L.  481 ;  S.  C.  6  Q.  B.  100.  When  brought  by  the  party  grieved  it  is  not 
within  the  31  Kliz.  c.  5,  s.  2,  or  the  21  Jac.  1,  c.  4,  and  therefore  the  venue  is 
not  local;  id 

'.  On  the  Gravesend  Pier  Act,  against  a  Clerk  Jot  acting  as  Treasurer. 

Hawkins  v,  Newman ^  4  M.  &  W.  613. 


!•  Oil  a  Bye^law  of  a  Corporation  (since  the  Municipal  Act),  against 
the  Corporation  for  Money  arising  from  the  Funds  of  the  Corpora- 
Am,  ordered  by  the  Bye-law  to  be  paid  to  a  Burgess. 

Hopkins  V.  Mayor ^lifc.  of  Swansea,  4  M.  &  W.  621. 

(r)  See  preceding  note. 


5.  Againtt  a  Person  for  having  acted  as  Councillor  of  a 
whilst  unqualified. 
Simptm  V.  Ready,  12  M.  &  W.  736. 

6.  AgaiTut  an  Overseer  for  not  making  out  a  Burgess 
King  V.  BuTTtU,  U  A.  &  E.  4G0 ;  and  tee  alio  King  t.  Share,  . 

7.  Against  on  Overseer  for  selling  Goods  for  the  War) 
Barker  v.  if^mte,  1  A.  &  E.  £U ;  and  see  Henderson  t.  She* 
2  M.  &  W.  286. 

8.  Against  a  Stockbroker  for  acting  without  being  ada 
Clark  r.Ponell,  4  B.  &  Ad.  646  ;  and  see  Coper.  RomUmdM,  i  M 

9.  For  delivering  Sacks  of  Coals  in  London  of  deficient  IF 

trary  to  I  ^  2  Wi/L  4,  c  76. 
Col&u  T.  Hopemood,  Exch.  But.  T.  1846. 

10.  AgainMt  the  Captain  of  a  Skip,  on  6  Geo.  4,  c.  125,  >. 

taking  a  Pilot  on  hoard  who  offtrred  himself, 
Beilby  t.  Seott,  7  M.  &  W.  9S. 


II.  Against  on  Apotheearg  for  Penalties  for  practint^u 
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USE  AND  OCCUPATION.    See  <<  Landlord  and  Tenant 


»» 


USURY. 


^y  a  Common  Informer  to  recover  the  Penalty  inflicted  by 
12  Ann.  st.  2,  c.  16,  for  Usury,  (r) 

\cement  qui  /am,  as  ante,  16,  Form  33.]  For  that  the  defendant  here* 
1  within  one  year  next  before  the  commencement  of  this  suit,  to 

»  —  day  of ,  A.  D. ,  [the  day  tfte  tisurious  interest  was 

nt  the  exact  day  is  not  material,^  upon  and  by  means  of  a  certain 
ntract  made,  to  wit,  on  [SfC.  the  exact  day  from  which  tlte  for- 
^as  to  commence,  (# )  ]  between  the  defendant  and  one  E.  F.,  took, 
nd  received  of  and  from  the  said  E.  F.  a  certain  sum  of  money, 

e  sum  of  £ ,  by  way  of  corrupt  bargain  and  loan  for  the 

forbearing  and  giving  and  having  forborne  and  given  day  for  pay- 
certain  sum  of  money,  to  wit,  the  sum  of  £ ,  {t)  theretofore, 

I  the  [day  and  year  last  aforesaid],  lent  and  advanced  by  the 
to  the  said  E.  F.  (u)  for  a  long  time,  to  wit,  from  the  day  and  year 

aid,  until  and  upon  the  said day  of ,  a.  d. ,  which 

)f  £ ,  so  taken,  accepted  and  received  by  the  defendant  of  and 

laid  E.  F.,  in  manner  and  for  the  cause  aforesaid,  exceeds  the  rate 
the  forbearing  of  iSlOO  for  a  year,  contrary  to  the  form  of  the 
such  case  made  and  provided,  whereby  and  by  force  of  the  said 

I  defendant  forfeited  for  the  said  offence  the  sum  of  £ ,  being 

value  of  the  said  sum  of  £ so  lent  and  advanced  by  (x)  the 

to  the  defendant,  and  so  forborne  as  aforesaid,  and  thereby  and 
f  the  said  statute  an  action  hath  accrued  to  the  plaintiff)  who  sues 
id,  to  demand  and  have  for  our  said  lady  the  queen  and  for  himself 

lialf,  of  and  from  the  defendant,  the  said  sum  of  £ above 

,  yet  the  defendant  hath  not  paid  the  said  sum  above  demanded, 
t  thereof,  to  our  said  lady  the  queen  and  to  the  plaintiff*  who  sues 
id,  or  either  of  them ;  and  therefore  the  plaintiff*  brings  his  suit,  &c. 


;bit«  Statutes,  tit.  Ufury;  Chit. 
;  ThibaH^ty.Gib$on,^2  M.  &  W. 
itury  law  it  repealed  as  to  bills 
more  than  twelve  moDths  to  run, 
Forms,  &c.,  Wood  v.  Grimwood, 
689 ;  Foe  ▼.  KteUng,  2  A.  &  £. 
obsenratioos  oo  pleas  of  usury, 

and  form,  ibid.  The  action 
ugkt  withio  a  year  from  the  time 

IS  complete  by  the  taking  the 
erest,  31  El.  c.  5  ;  see  Lloyd  v, 
Bla.  R.  794  ;  Fi$her  v.  BeatUv, 
;  Mttddoek  v.  Hammtt,  7  T.  H. 


184  ;  Wadev,  Wilson,  1  East,  195;  Wright 
V.  Laing,  3  B.  6c  C.  165.  The  venue  must 
be  laid  where  the  usurious  interest  was  taken  ; 
21  Jac.  1,  c.  4  ;  Pearton  v.  M*Cowrant  3  B, 
&  C.  700. 

(s)  Ante,  406,  obs. 

(0  Ibid. 

(u)  Or  if  the  usurious  contract  related  to 
a  pre*existiog  debt,  state  *'  theretofoie  due 
and  in  arrear  from  the  said  £.  P.  to  the  de- 
fendant.'* 

(j)  Or  "  so  due  and  owing  from,*'  &c. 


Theie  an  in  luluUnce  similar  to  the  pleai  in  abatement  in  Attump 
to  21S.  See  plea  of  non-joinder  of  a  defendant,  ante,  210,  [^ 
luggeition  at  to  lb«  neceaiaiy  alteration  in  debt,  id.  note  (,J~).  In 
fonni  in  aitumptil  to  declarationi  in  debt,  it  ii  informal  to  uie  tb 
miiea"  in  alluiion  to  the  declaration ;  the  term  "  coDtndi,''  or 
the  declamtian  mentioned,"  ihouid  be  lubstiluted. 


2.  PLEAS  IN  BAR. 


Obs.  It  i»  provided  by  the  New  Rules  tbat — 1 .  "  In  debt  (or 

or  covenant,  the  plea  of  turn  ett  Jaelimi  tball  operate  m  «  denial  of 
of  the  deed  in  point  of  /art  only  ;  and  oil  other  defences  »h*l] 
pleaded,  including  maltets  which  make  the  deed  abeolutely  void  ai 
nhich  make  it  voidable." 

2.  "  The  plea  of  nit  debet  sllall  not  be  allowed  in  any  action." 

3.  "  In  action!  of  debt  on  timple  contract,  (other  than  on  iilh  a/exei 
Biaiory  notei.)  the  defendant  may  plead  that '  henerer  was  indebt 
and  form  aa  in  the  declaration  alleged]'  and  such  plea  ihall  hi 
operation  Bi  the  plea  of  non-naumpiit ;  and  all  matlera  in  con/ntion 
(ball  be  pleaded  apecially,  ai  above  directed  in  actions  of  asntnaU 

4.  "  In  other  acliont  of  debt,  in  which  the  plea  of  nil  debet  hu  been  nil 
(Including  those  on  hilla  of  exchange  and  promissory  note*,)  the  d 
dmi/  tptcmil^  some  particular  matter  of  fact  alleged  in  tbe  declanl 
ipecialty  in  confession  and  avoidance." 

This  Bubatitnted  plea  of  nuaquam  ituiebitatui,  siEnifiei  that  defenda 
tracted  tbe  debt,  and  its  operation  is  precisely  tbat  of  non-omapri 
of  aMumptiL  See,  therefore,  obaervations,  ante,  216  to  231,  ani 
various  pleas  in  asaumpsit.  As  the  Rules  provide  that  nit  debet  i 
allowed,  '  if  pleaded,  uio  plaintiff  may  demur ;  as  he  may  if  uon 
pleaded  to  a  count  on  a  biU  or  note;  see  ante,  231,  and  obs.  26; 
"  never  did  owe"  was  held  bad  on  spectal  demurrer;  Smedly  v.  Ji 
686.    Nan  auumpdt  to  a  declaration  in  debt  is  a  m^ity,  and  the 


fioAn,  'A  M.  h  G.  115,  note.  In  actions  founded  on  meiBltia 
the  plea  of  "  never  ira*  indebted"  is  bad  on  demurrer,  1  Chit  Arch. 
Init  ihf  nlnintifr  nnild  not  lini  iiii)i>m»nt  u  for  want  nf  b  i>I.. 
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1 .  Plea  of  Nunquam  Indebitatus  to  the  whole  Dedaration, 

la  tbe  a  B.  [or  «  C.  P."  or  «'  Exch.  of  Pleas."] 

The day  of  — ^-  a.d. .  (a) 

C.   O.    i     The  deftmlaDtf  by  his  attoraey,  [or  "in  person,"  (6)] 

ats.       ^  says,  (c)  that  he  (d)  never  was  indebted  in  manner  and  form  as 
A.   O.    J  in  the  declaration  alleged ;  and  of  this  the  defendant  puts  him-. 

self  upon  the  country,  &c. 

2.  The  like  to  Part  of  a  Declaration,  (c) 

hthe  a  B.  [or  "  C.  P."  or  "  Exch.  of  P."] 

The day  of ,  a.  d. . 

CD.  N       The  defendant,  by his  attorney,  as  to  the  said  [Jirst"]  count 

ats.    \  [or  "  as  to  the  said  causes  of  action  so  far  as  they  relate  to  the 

A.  B.  )  sum  of  £ ,  parcel  of  the  said  sum  of  £ in  the  said 

oount  of  the  declaration  mentioned"],  says  that  he  never  was  indebted  as 
kbe  pUintiff  hath  above  in  that  behalf  alleged  ;  and  of  this  he  puts  himself 
upon  the  country,  &c. 

3.  The  Similiter  {ante,  23,  Form  2). 


GENERAL  ISSUE  BY  STATUTE. 

Om.  There  are  several  statutes  which  allow  the  general  issue  to  be  pleaded  in  certain 
cases,  and  at  the  same  time  enact  that  special  defences  may  be  given  in  evidence 
under  that  plea.    The  followiug  are  of  most  general  occurrence. 

By  the  21  Jac.  1,  c.  4,  s.  4,  "  In  any  action  against  the  form  of  any  penal  law,  it 
shall  be  lawiul  for  the  defendants  to  plead  the  general  issue,  that  they  are  not 
guflty,  or  that  they  owe  nothing,  and  to  give  such  special  matter  in  evidence  to 
the  jury  that  shall  try  the  same,  which  matter  being  pleaded  had  been  a  good 
and  suflScieot  matter  in  law  to  have  discharged  the  aefendants  against  the  said 
action."  An  action  of  debt  for  penalties  for  not  setting  out  tithes  was  held 
within  this  enactment.  Lord  Spencer  v.  Swannell,  3  M.  &  W.  160;  and  it 
applies  to  subsequent  statutes,  and  therefore  nil  debet  may  be  pleaded  to  an 
action  of  debt  on  the  11  Geo.  2,  c.  1 9,  s.  4,  for  double  value  of  goods  fraudu- 
UmHy  removed  by  a  tenant,  Jonet  v.  Williams^  4  M.  &  W.  375 ;  and  also  to  an 
action  on  the  22  Geo.  2,  c.  46,  s.  14,  against  a  deputy  clerk  of  the  peace  for 
practinng  as  an  attoniey,  Faulkner  v.  Cftevell,  5  A.  ^  £.  213 ;  but  it  only  ap- 
plet to  mformer$f  and  not  to  actions  brought  by  the  party  grieved,  Fi(f'e  v.  Bows- 
fgldf  2  D.  &  L.  481 ;  S.C.6  Q.  B.  100;  and  an  action  for  pound  breach  under 
2  W.  ft  M.  c  5,  is  not  within  it,  Cattleman  v.  Hicks,  1  Car.  &  M.  266;  S.  C. 
a  Mood.  &  Rob.  422. 

B|y  11  Geo.  2,  c.  19,1. 21, "  in  all  actions  of  trespass  or  upon  the  cate  to  be  brought 
■gainst  any  person  entitled  to  rents  or  services  of  any  kind,  or  his  bailiff  or 
leeeiTer  or  other  person,  relating  to  any  entry  by  virtue  of  that  act  or  otherwise. 


(a)  As  to  the  formal  parts  of  the  plea,  see      a  count  for  a  bill,  &c.,  pott ;  see  next  form. 
mtt$  21,  aod  notes,  id,  {d)  See  the  form  wheo  ooe  defendant  only 


(#)  See  ««t»,  21,  note(«).  pleads,  others  being  sued  with  bim,  antt,  23 ; 

(r)  As  thb  form  is  not  restricted  in  the  ditto  for  husband  and  wife,  id, ;  ditto  for  an 

coomencenent,  it  will  be  taken  as  pleaded  infant,  ;>n*r,  **  Infancy.*' 

to  ibc  whole  declaration,  an (r,  21,  note  (/);  (e)  8ee  other  forms,  nitte,  23,  '*  Varia- 

«od  maj  therefore  be  incorrect  when  there  is  tions  -,'*  and  sec  notes  (a)  and  (6),  supra. 
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upon  the  premuei  chargeable  with  nicb  renti  or  terTiee*,  or  to  any  Ji 
ttiiure,  taU  or  ditpoial  of  any  goodt  thermpoit,  it  ihall  be  lawliil  hx  the 
ant  in  snch  actioni  to  plesa  the  genentl  itute  and  give  the  tpcdal  n 


'  Kc  EagUlon  v.  Gutlridgt,  1 1  M.  &  W.  465 ;  and  ue  pnf,  Fku 
in  Caie,  "  Di»tre«»et," 

By  21  Jac.  1,  c.  1^,  a.  5,  "  Magistrates,  mayors,  constables,  churchim^Di  f 
overseers,  and  their  deputieg  and  olheri  acting  in  aid  of  them,  ma;,  whn  uxd 
in  cu>e  or  treapasa  for  doing  any  thing  concerning  their  office,  pleod  th»  genetBl 
JBBue  and  give  the  special  matter  in  evidence," 

The  Bankrupt  Act,  G  Geo.  4,  c.  16,  enacts  thai  contracts  shall  not  he  eofomd 
whose  proTiiions  contravene  tbe  poKcy  of  the  act,  and  thai  such  malien  nij  ^ 
given  in  evidence  under  the  general  issue ;  an  agreement  therefore  to  indoa  > 
party  to  sign  a  bankrupt's  certihcalc  may  be  given  in  evidence  under  tb;  jmcnl 
issue  hy  atatutc;   Huniej,  v.  Cobb,  1  Q.  B.  490. 

By  5  S;  6  Vict.  c.  97,  a.  3,  "So  mncb  of  any  cIhuse  or  provision  in  any  id  or  kU 
commonly  called  public  local  and  personal,  or  local  and  |>eraoB3l,  or  in  aoy  id 
or  acts  of  a  local  and  personal  nature,  whereby  any  party  or  parties  are  tJOtilM 
or  permitted  to  plead  the  general  issue  only,  and  to  give  any  special  taaXf  i° 
evidence  without  specially  pleading  the  same,  shall  be  and  the  aame  it  btreliy 
repeBJed."  An  act  for  establishing  u  local  Court  of  Requests  was  held  ■tlbin 
this  enactment,  though  the  act  contained  a  clause  making  it  a  public  set;  («-^ 
V.  Ocn/,  12M.  &  W.234. 

Tbe  general  issue  by  statute  lets  in  not  only  defences  given  by  the  statute,  buti'" 
those  which  would  have  arisen  at  common  law,  Rott  v.  ClilloH,  U  A.Sit 
631  ;  S  C.9  Dowl.  lai3;  and  J^ng/urdv.  Woodt,  7  M.  &  G.  629;  and  lil^r 
wise  defences  resting  partly  on  the  statute,  and  partly  at  common  lav,  H.,  'ni 
^faund  V.  Monmouththire  Canal  Company,  I  Cor.  &  Marsh.  606;  and  i' 
extends  also  to  new  nsii^nments.  Mama  v.  Neicland,  9  C.  &  P.  574.    Sp^i^ 


above  plea,  will  not  be  allowed  along  with  it ;  Leggt  v.  Byfd,  1  M.  h  G.  HI: 
5.  C.  9  Dowl.  59 :  and  aee  William  v.  Jona,  11  A.  &  E.  043;  Ei^itM  <. 
Gulteriilge,  11  M.  &  W.  405. 

4.  Plea  of  the  General  Jtstie  "  by  Statute." 

In  the . 

The day  of ,  a.  d. ■ 

C.  D,  -J       The  defendant,  by  his  attorney,  [or  "in  person.'^   ['/ 

an/y  to  part,  say,  "  as  to  the  said  [jfrji]  count,"  (/I  ^ 
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N'om  e$t  Factum  to  Debt  on  a  Spedcdty,  not  craving  Oyer. 

w  Rulet  pUunly  sbow  the  precise  effect  of  this  plea,  ante^  440,  obs.  It 
e  pJaintm  upon  proof  of  the  execution  of  the  instnitnent  as  described  in 
dantion,  ana  of  such  collateral  circumstances  (such  as  in  the  case  of  a 
ly  executing  a  deed  that  they  have  complied  with  the  private  act)  neces- 
p^  the  execution  validity ;  HiU  v.  Manchester^  ifc.  Co,  5  B.  &  Ad.  866. 
itt  the  breach  alleged  in  the  declaration.  As  to  an  alteration,  see  an/e,  225. 
10  defcDoe  is,  that  the  damage  on  a  bond  arose  from  something  extra  on 
itnct,  this  may  be  set  up  on  non  est  &ctum ;  Warre  v.  Calvert,  7  A.  & 
• 

on  against  W.  F.,  sued  as  W.  B.  Plea,  non  est  factum.  Proof  of  exe- 
in  the  name  of  W.  B.  by  defendant,  and  that  he  was  known  by  the  name 
B^y  held  no  variance ;  and  that  if  it  were,  it  should  have  been  pleaded 
ly;   ITt/^M  V.  JB^aiBf,  5  M.  &  W.  447. 

kmbtfiil  whether  an  inconsistent  contract  can  be  set  up  on  non  est  factum; 
r.  Smithy  12  M.  &  W.  688. 

itiff  mu^  at  the  trial,  on  non  ett  factum  pleaded,  produce  the  instrument 
amped,  and  must  call  one  of  the  subscribing  witnesses,  unless  his  attend- 
as  been  dispensed  with  by  the  defendant's  admission  of  the  execution  of 
trument,  on  the  plaintiff  taking  out  (as  he  should  do)  a  summons  calling 
fndant  to  admit  such  execution. 

I  estjhetum  the  defendant  may  rely  upon  a  material  variance  between  the 
nd  Uie  description  of  it  in  the  declaration ;  but  in  ordinary  cases  of  va- 
not  material  to  the  merits,  the  judge  will  allow  an  amendment  at  the  trial, 
3  &  4  W.  4,  c.  42,  s.  23.  Care  must  be  taken  when  the  defendant  relies 
rionce  in  stating  the  instrument  in  the  declaration,  to  plead  non  estfactunif 
t  craving  over  and  then  setting  out  the  document  in  the  plea.  If  the  deed 
forth  in  the  plea,  and  then  non  at  factum  be  pleaded,  the  mistake  or 
!e  in  the  declaration  is  cured,  for  the  defendant,  by  setting  it  out,  corrects 
vr,  as  he  confesses  that  the  deed  in  the  declaration  and  the  deed  set  out 
mtical,  and  being  thus  embodied,  the  sole  question  is,  whether  the  de- 
t  has  executed  the  instrument  he  describes ;  Snell  v.  Snell,  4  B.  &  C.  741 ; 
i  V.  Russell,  5  Taunt.  707;  Wilson  v.  Woolfries,  6  M.  &  Sel.  341 ;  Ashton 
^tone,  2  M.  fr  G.  1.  Where  the  declaration  assigns  a  breach,  &c.  not 
ted  by  the  instrument  as  ut  out,  the  defendant  may,  however,  crave  over, 

the  deed,  and  then  demur  to  the  declaration ;  Anon.  3  Salk.  119 ;  Lon- 
.  Hundred  of  Isleuwrth,  6  Mod.  27;  Jeffery  v.  White,  2  Dou^.476;  Tidd, 

589 ;  Steph.  4th  ed.  78  ;  Snell  v.  Snell,  ubi  supra,  per  BayTey,  J. 


On  [*c. 

The  defendant,  by his  attorney,  says  that  the  said  inden- 

e  [or  "  supposed  writing  obligatory,*'  or  *'  articles  of  agree- 
nt,"  as  the  case  may  6e,]  {h)  in  the  declaration  mentioned  is  not 
id  of  this  he  puts  himself  upon  the  country,  &c. 


,  in  an  Action  on  a  Deedj  craving  Oyer  and  setting  out  the 

Deedy  i^c.  (i) 

nent,  ante,  21.]     The  defendant,  by his  attorney,  craves 


I  should  describe  the  instni-  *'  indeoture*'  in  the  plea,  the  Coort  thought 

na  name  as  that  by  which  it  is  the  plea  was  bad  ;  Bird  v.  Hoiman,  9  M.  & 

le  dechratioD.     Where  it  was  W.  761 ;  5.  C.  2  D.  N.  8.  234. 

"  in  the  declaratioo,  and  an  (t)  When  non  est  factum  should  be  pleaded 
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oyer  of  the  aaid  ■opposed  "  indenture,"  and  it  is  read  to  him  in  t 
[tet  out  the  deed  verbatim,  tee  obs.  mpra,']  which  being  read  sDt 
defendant  says  thai  the  aaid  aupposed  indenture  i%{k)  not  his 
of  thiB  he  putB  himself  upon  the  country,  &e. 


7.  The  like,  in  the  Case  of  a  Bond,  craving  Oytr, 

Commencement,  ante,  21.]     The  defendant,  by his  attor 

oyer  of  the  aaid  writing  [or  "  supposed  writing  oUigatory"]  in  I 
tion  mentioned,  and  it  is  read  to  him  [4**^']  !  (0  ^^  "'^t*  crares 
condition  of  the  said  writing,  and  it  is  read  to  him  in  these  word! 
[4-c.  tet  out  the  whole  of  the  coJidition  verbatim],  which  being  read 
the  defendant  aays  that  the  said  writing  in  the  declaration  menti 
liii  deed ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


ACCORD  AND  SATISFACTION. 


Obi.  See  (he  fonni  in  AauiiipiH,  vhicb  are  framed  w  aa  to  be  equally 
Dfbt  on  timple  contract,  ante,  232  to  239.  Ai  to  pleading  acco 
taction  to  a  tptcialli)  demand,  see  Prettort  v.  Chrislrian,  3  Will. 
Waghorn,  1  Taunt  42S;  Drake  v.  Mitchell,  3  EmI,  251  ;  Sckob 
7  East,  147 ;  Worlhiaglan  v.  WieU^,  3  B.  N.  C.  454.  See  poi 
raeot."  To  aipeciatly  claim  defendant  cannot  plead  a  pond  egreeir 
the  deed  vras  abandoned;  tee  ante,  383,  obs.;  Weit  t.  BlaJteb 
G.  729. 
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445 


ANNUITY,  (m) 


7  a  Declaration  on  an  Annuity  Bondj  that  there  was  no 
Trial  thereof  enrolled^  according  to  63  G.  3,  c.  141.  (n) 

tment,  ante,  21, 24.]     The  defendant,  by his  attorney  [or  "  in 

raves  oyer  [4*c.  If  the  declaration  do  not  state  the  condition,  it  is 
crave  oyer  and  set  out  the  condition  as  ante^  444,  Form  7  ;  but  this 
titry  where  the  declaration  sets  out  the  condition,']  which  being  read 
the  defendant  saith  that  the  said  supposed  writing  obligatory  was 
entered  into  after  the  passing  of  a  certain  act  of  parliament  passed 
f-third  year  of  the  reign  of  his  ]ate  majesty  King  George  the 
uch  case  made  and  provided,  and  that  the  said  annuity  was 
on  and  for  a  pecuniary  consideration  in  that  behalf;  *  and  the  de- 
ther  saith  that  no  memorial  of  the  said  supposed  writing  obliga- 
said  declaration  mentioned,  containing  the  names  of  all  the  wit- 
sto,  and  the  date  of  the  said  writing  obligatory,  and  the  names  of 
ties  thereto,  and  of  the  person  for  whose  life  the  said  annuity 
1,  and  of  the  person  by  whom  the  said  annuity  was  to  be  bene- 
ived,  and  of  the  pecuniary  consideration  for  granting  the  said  an- 
bow  such  consideration  was  paid,  and  the  annual  sum  to  be  paid 
IS  enrolled  in  the  High  Court  of  Chancery  within  thirty  days  after 
on  thereof,  according  to  the  directions  of  the  said  act  of  parlia- 
this  the  defendant  is  ready  to  verify,  8cc, 


where  there  was  a  Memorial  in  due  Time,  but  Defendant 

contends  it  is  defective  on  the  Face  of  it,  (o) 
r  last  plea  to  the  asterisk.]     And  the  defendant  further  says  that 
e  plaintiff  did,  within  thirty  days  after  the  execution  of  the  said 


f  AMI  e$t  factum,  ante,  443,  444. 
ml,  pKttt,;  Marriage  v.  Marriage, 

C.  P. 

oed,  &c.  3  G.  A,  c.  92.  See 
(.  23,  28 ;  Harrisoo*8  Dig.  tit. 
ForiD«  &C.,  Papineau  v.  King, 
216 }  Richardson  v.  Tomhies,  9 
mUrUnd  v.  Kelley,  3  B.  &  Ad. 

Frott,  id.  61 2,  note.  The  plea 
at ;  Mcstayer  v.  Biggs,  2  Dowl. 

V.  Nanny,  3  B.  N.  C.  480. 
A  is  proper  where  there  has  been 
Dorial  eorolledp  or  one  contain- 
ements  of  facts  which  are  re- 
m  statute  to  be  truly  stated  ; 
cknatl,3  M.&  W.  72.  As  to 
ctive  memorial,  Abbott  v.  Doug- 
I.  483.  When  money  had  and 
or  the  GonuderatioD  of  a  vacated 
'ckili  V.  Bertrand,  3  Q.  B.  568 ; 


Huggins  V.  Coatet,  5  Q.  B.  432. 

(o)  In  this  case  defendant  cannot,  without 
being  guilty  of  a  departure,  (ante,  44,  and 
notes,)  plead  there  was  no  memorial  of  the  bond, 
and  rejoin  a  defect  which  impeaches  the  deed : 
but  the  53  G.  3  contains  no  clause  requiring 
the  consideration  to  be  truly  stated  in  the  deed  ; 
see  Praed  v.  Duchess  of  Cumberland,  4  T.  R. 
585 ;  Duchess  of  Cumberland  v.  Praed,  2  H. 
Bla.  280.  The  above  form  of  plea  appears 
to  be  proper  where  the  defendant  relies  on  a 
particular  defect  on  the  face  of  a  memorial 
enrolled  in  time  ;  see  Flight  v.  Buckeridge,  3 
Bing.  216  ;  Simmons  v.  Hunt,  1  Marsh.  15iS ; 
Aikew  V.  Maekreth,  1  New  R.  214,  218; 
Darwin  v.  Lincoln,  5  B.  &  Al.  445  ;  AMtott 
V.  Douglas,  1  Com.  B.  483.  If  the  plaintiff 
contends  that  the  objections  mentioned  are 
insu6kient  to  defeat  toe  memorial,  his  course 
would  be  to  demur  to  this  plea. 


3.  Plea  of  Release  of  the  JnnuUy. 
Home  V.  Booth,  3  M.  &  G.  709 ;  4  Scott,  N.  R.  526. 

4.  Plea  of  Payment  of  the  Principal  by  Way  of  Redempt 
Annuity. 
Bottoci  V.Hume,  13  L.  J.  285,  C.  P. ;  and  set  another  form  Lan 
water,  I  C.  M.  &  R.  C03 ;  S.  C.  S  Dowl.  885. 


5,  Rq>lication  to  Form  1 ,  that  a  Memori^  was  enroUe 

Ctmmencement,  ante,  23.]     The  plaintiff*  says  that  within  thirtj 

the  execution  of  the  said  iTrtting  obligatory  in  the  said  declaration 

to  wit,  on  the day  of ,  a.  d. ,  a  memorial  of  the 

enrolled  in  the  High  Court  of  Chancery,  to  wit,  at  WeatmiDati 
ing  to  the  directions  of  the  uu'd  act  of  parliament,  and  which  aait 
waa  and  is  as  followa,  (that  is  to  say,)  [Aere  Met  oul  the  memorial 
plaintiff  further  saith  that  the  said  memorial  did  duly  contain  an 
the  date  of  the  «aid  writing  obligatory,  and  the  names  of  all  the 
of  all  the  witneaaea  thereto,  and  of  the  persons  for  whose  lives  [i 
for  whose  life"]  the  said  annuity  waa  granted,  and  of  the  persoi 
the  same  was  to  be  beneiiciBlly  received,  and  the  pecuniary 
tion  for  granting  the  same,  and  the  annual  sum  to  he  paid  in  the  I 
the  elTect  a*  in  and  by  the  said  statute  is  required,  as  by  the  aaid 
of  the  said  memorial  remaining  of  record  in  the  aaid  Court  of  C 
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&  RgoiMder  to  the  last  Replication,  showing  that  the  Facts  mentioned 

in  the  Memorial  enrolled  are  false. 

Hickes  V.  Cracknell,  3  M.  &  W.  74.  (r) 


7.  Rgoinder  of  Nul  Tiel  Record  to  the  Replication^  Form  5.  {s) 

Commencement,  ante,  26.]     And  the  defendant,  as  to  the  said  replication 

to  his  said plea,  saith  that  there  is  not  any  record  of  the  said  supposed 

memorial  remaining  in  the  said  Court  of  Chancery,  as  the  plaintiff  hath 
iboTe  alleged ;  and  this  the  defendant  is  ready  to  verify,  &c. 


8.  Surrejoinder  thereto,  {t) 

The  plaintifT saith  that  there  is  such  record  of  the  said  memorial  remaining 
in  the  said  Court  of  Chancery  as  he  bath  above  alleged,  and  this  he  is  ready 
to  ferify  by  the  said  record  when  and  where  and  in  such  manner  as  the 
Court  here  shall  direct  and  award,  and  he  prays  that  the  said  record  may  be 
nen  aod  inspected  by  the  said  Court  here,  and  because  the  paintifT  hath  not 
tk  said  record  now  ready  here  in  Court,  he  is  commanded  to  have  the  same 

hen  on ,  and  that  he  fail  not  at  his  peril,  and  the  same  day  is  given  to 

the  defendant  at  the  same  place. 


9.  Replication  to  a  Plea  of  "  No  Memorial,'*  that  the  Consideration 
for  the  Annuity  was  not  pecuniary  as  alleged,  (u) 

Commencement,  ante,   23.]    The  plaintiff,  as  to  the  said plea,  says 

Mnt  the  said  writing  obligatory  was  not  made  or  entered  into  by  the  defend- 
W,  nor  was  the  said  annuity  granted  upon  or  for  a  pecuniary  consideration 
h  anoner  and  form  as  the  defendant  hath  in  his  said  plea  alleged ;  and  this 
tie  ^amtiff  prays  may  be  inquired  of  by  the  country,  8cc, 


(r)  Ob  uraeioioed  upon  this  plea,  the  party  (u)  See  53  G.  3,  c.  141,  a.  10 ;  Hick*  v. 

tluU  toe  facts  mentioQed  in  the  roe-       Keats,  4  R.  &  C.  69  ;  Froit  v.  Frost,  3  B.  6c 


^itial  are  true,  that  is,  the  plaintiff,  would  Ad.  612.     Replication  that  the  annuity  was 

Wte  to  begin  ;  Hogarth  v.  Penny,  1  C.  &  K.  charged  on  freehold  land  of  equal  value,  &c.$ 

m;  5.  C.  14  M.  &  W.  494.  Walford  v.  Marehant,  2  B.  &  Ad.  315 ;  3 

(f )  This  form  is  proper,  where  no  roe-  Myloe  &  Craig.  550,  S.  C. ;  Darwin  v.  Lin- 


at  all  has  been  enrolled.  coin,  5  B.  &  Al.  444  ;  Doe  v.  Ford,  3  A.  & 

(f)  This  completes  the  pleadings.  £•  649. 
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I'LEAS  IN  DEBT:— HAIL  BONDS. 

BAlLBONDS.(j-) 

1.   That  there  was  no  Writ  in  the  origin, 

il  Action.  Cy) 

Commencement,  ante,   21,  24.]     —  Say  that  no  w 

rit  of  cnpiaa  as  in  the 

decb. 

■ation  mentioned,  whereon  the  said  E.  F.  could  i 

□r  might  be  arrested  or 

hoWe 

n  to  bail,  was  issued  out  of  the  said  Court  in  lh( 

;  said  action  in  the  uid 

conJii 

lion  mentioned,  before  the  malting  of  the  said  si 

jpposed  writitig  obligt- 

wry: 

and  this  the  defendants  are  ready  to  verify,  &c 

2.  Plea  that  the  Bond  was  not  assigned  by  the  Sheriff,  (z) 
Cointaencemenl,  ante,  21,  24,]  — Say  that  the  »aid  euppoiied  writing 
obligatory  was  not,  at  any  time  before  llip  commencement  of  this  writ,  as- 
signed by  the  said  sheriR"  to  the  plaintiff  hy  indorsement  in  writing  made 
thereon,  under  the  hand  and  seal  of  the  said  sherifT,  in  the  presence  of  two 
witnesses,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  of  this  the  defendants  put  themselves  upon  the  country,  &c. 

3.  Plea  that  Jiail  was  put  in  and  perfected,  (a) 
Coiamencemejit,  ante,  31,  24.]     —  Say  that  the  said  E.  F.  did,  af\er  the 
making  of  the  said  writing  obligatory,  to  wit,  iviihin  eight  days  after  the 

(i>  Tl.e  bail  may,  or  course,  plead  nonesi  In  bail  , vis  e.  or  issued  In  ihe  anion,  .■vc. ;  «« 

facium  if  Ihey  denv  iheir  eiei-uiion  of  ilie  G<,<,icv  v.   Il.,fki»>an.   1   C.  M.  6:    |{.  587 . 

bond.     ■'  Never  was  iadebtsd"  would  be  lie-  F.ach  i.  Corker.  3  DowL  BTi) ;  S.  C.  C.  W. 
murralile.     lllesalily  nlxhe  bond  at  common 

See  TeqiiUites  of  1l<e  bond  undei  '23  H.6.  c.  9. 
>.  7,  i<ic.  lidd,  9thed.  233^  2  Aich.  8Ui  ed. 
by  Chil.  Indei,  ■■  Bail."  How  fat  bail  liable, 
ibid.  Plea  ihal  ihe  bond  was  given  for  ease 
■nd  favour,  3  Chiu  I'l.  7lh  ed.  193.  Uail 
cannot  pltaii  m altera  merely  a  Hording  ground 
foi  eqiiiiable  relief  in  refeience  lo  ihe  practice 
of  Ihe  Court,  but  ibould  apply  to  the  Court 
bynollon;  Ball  v.  Su-aa,  I  b.  &  AI.393; 
Hinton  V.  Acrama'i,  15  L.J.  52,  C.  P. 

(u)  See   fornis,    MDrgan'!<   Prec.   514;    3 
Chil.  PI.  191.     Where  ihe™  was  «n  writ  or 

in  the  declaration,  the  proper  fann  would 
uem  to  be  a  mere  denial  that  the  said  writ  in 
the  declaration  mentioned  wai  iaiued.  con- 
cluding 10  the  country.  Where  the  defence 
is  ibat  Ihe  writ  i>  t.pid,  it  would  perhaps  be 
judicioui  to  point  oul  in  the  plea  the  particular 
objectioa  lo  ot  defect  m  the  writ;  admitting 
thai  it  issued,  and  concludiog  with  i  verilica- 
lioa.  It  has  t>een  uiual  to  plead  thai  no  writ 
whei^on  the  party  oould  be  arretted  or  bolden 


ic   K.     Dad  <-annc 
not  arrested:    To,. 

«ple 

ad  llie  pr.n.-.p,l   w« 
.   l^'.'u-.    1   1).  &   Ad. 

223  :   f)«i«   V.  /'if. 

t'"g. 

2  C.   X   M,  373,  p> 

liayley.  J. 

(i)  See  fori.,  in 

Phill- 

■,.<  ..  n,,rl..u:  6  C.  & 

P.   781;   general   1 

Uou-l,   V.    Pay^orlk, 

Willes.    K.    iOS; 

2    .1i 

iimd.    til.    note.     In 

PhUlips  V.  Harl.-if  i 

decided  by  Vaugbm, 

.1.,  ihat  it  suffices  t 

hat  ll] 

.esheiiff  assign  in  the 

presence  of  two  wi 

tnesse 

's,  and  thai  they  need 

(a)   It  has  not  li 

ibing 

innsuil  to'pleadaia 

plea  (oi  delay,  whe 

re  bail  has  been  ii«(i«  but 

Dot  justified  in  du.f 

iyc.(so  that  the  bond 

is  foi felted,!- thai 

:the'i 

lefendant  caused  spe- 

cial  bail  in  be  put  i 

nfor 

himtotbesaidaclion 

inthesaldcondllioi 

lioned, according. &c. 

sad  this.  &c."     It 

Uhai  where  bail  have 

Ihe  ( 

^olry  remains   in  the 

judBe'.  ebamber. 

1   Ibe    bail   book,  the 

plainllff  should,   il 

■  such 

1   a   plea   be  pleaded. 

tale  out  a  summons  that  Ibe  eniry  be  struck 

'.   F(J 

■,t....    1    Vaunt.   23; 

Lfigh  V.  B«rlia,6Taun 

1.167;  Tidd,9ibed. 

317;    L..ddy.Ar« 

abtid 

i.  IC.&J.97. 
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icutioii  of  the  said  writ  on  him,  inclusive  of  tlie  day  of  such  execution,  to 
» on  [^c],  cause  special  bail  to  be  put  in  for  him  to  the  said  action  in  the 
!  condition  mentioned  in  the  said  Court,  according  to  the  exigency  of  the 
writ,  and  the  form  and  effect  of  the  said  condition,  and  thereupon  here- 
re,  to  wit,  on  [^c],  according  to  the  exigency  of  the  said  writ  and  tlie 
16  and  practice  of  the  said  Court,  K.  L.  and  M.  N.  came  into  the  said 
rt  uk  tbeir  proper  persons,  and  then  became  pledges  and  bail,  [<^c.  set 
ht  recogtuaance  as  anle^  434,  stating  they  became  hail  *'  in  the  said  action 
Qst  the  said  £•  F«  the  same  being  an  action  on  promises,*'  as  the  case 
&e,]  as  by  the  record  of  the  said  recognizance  remaining  in  the  said 
rt  fully  appears ;  and  this  the  defendants  are  ready  to  verify  by  the  said 
>rd.(6) 

4.  Replication  thereto,  Nul  Tiel  Record,  (c) 
hmencementf  ante,  23.]  —  Saith  that  there  is  not  any  record  of  the  said 
ipQBed  recognizance  in  the  said  plea  mentioned  remaining,  [4*c.proceec?aiic( 
cbdt  with  a  day  to  produce  record^  as  in  Form  5,  ante,  349,  350. 


5.  Pleas  to  a  Bond  given  under  1^2  Vict,  c.  110^  s.  8. 

1.  No  Writ  of  Ca.  Sa.  in  the  original  Action, 

2.  That  the  I%mefor  rendering  was  extended  by  Rule  of  Court 
to  a  certain  Day,  before  which  the  Render  was  made, 

Hinton  v.  Acraman,  15  Law  J.  52,  C.  P. 


BANKRUPT. 
The  forms,  on/^,  257  to  264,  will  apply  in  debt. 


BILLS  OF  EXCHANGE. 


Indebitatus  cannot  be  pleaded  to  a  count  on  a  bill  of  exchange  or  pro- 
Hj  note^  anU,  obs.,  p.  440.  The  pleas  will  be  as  in  assumpsit  on  billii  and  notes, 
,M6iDd379. 


BILL  OF  EXCHANGE  TAKEN  FOR  THE  DEBT. 


The  forms,  antfy  289  to  292,  will  apply. 


ISmi  not  be  tignsd  by  cotiDsel,  anU,  £nt.  498 ;  see  post,  457,  note  (0*    When  the 

lH'  (k\  dtfendant  has  to  produce  the  record,  a  rule  is 

Or  ne  plaintiff  may  cooclade  with  a  necessary  -,  Swinburne  v.  Taylor,  9  M.&  W. 

■lioB  ana  niptfs  a  rejoinder,  as  in  Lil*  43. 

(5G 
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Obs.  See  nara,  litlei  "  AuiiDi^,"  "  Bail  Bond ;"  post,  "  lU^al  Couidan 
the  defendant  denj  his  execuUon  of  flie  bond  or  rel;  od  a  vanuu 
pteid  non  at /actum,  see  Fonni  4  and  6,  ante,  443.  If  he  rdy  on  i 
muit  plead  accordinglv  81  below.  So  iaibecBaeotperfarmaiee^a 
iu  other  caiei.  If  there  be  a  itt-off  it  must  be  pleaded  fpedaU} 
lUegalit;  of  cansideration  at  common  law  OT  by  itatula  miut  alw 
•peciaUv ;  pott,  p.  456.  AlteratioD,  Harden  v.  C&lon,  1  Q.  B.  S23 
"m>^,13M.8i  "'  "■"  —         "        ■-      " 


V.  Cooper,  13  M.  8c  W.  343 ;  ante,  p.  225,  and  p.  443. 
T.  Cloie,  lOM.  &W.576;  GiDnMerv.  Jdjou,  13L.  J.40,Exch. 
fendant  pleaded  nii  debet  (minquam  indebitatut)  to  debt  on  boiid,  ■ 
demurred,  the  Court,  on  motion,  granted  a  concUiwn  fix  aigumeot  tl 
da^;   Williams  \.  Owen,  2  Dovl  as. 


1.  To  Debt  on  Money  Bond,  isc. ;  Plea  of  Payment  aeeoi 
the  Condition  {ad  diem),  (d) 

Commencement,  aiUe,  21 ,  24.]  —  craves  oyer  [4*0.  a*  tn  Fonn  6, 
letting  out  the  condition ;  but  if  the  condition  be  ut  out  in  the  deckn 
need  not  be  craved,  J^c."]  ivhich  being  read  and  heard,  the  de&n 

that  *  he  did  on  the  said day  of  ,  a.  d. ,  in  the  sak 

mentioned,  pay  to  the  plaintiff  the  said  sum  off ■  id  the  taid 

mentioned,  together  mth  all  interest  for  the  same,  accordii^  to  tb 
dition ;  and  tbb  the  defendant  is  ready  to  verify,  &c. 


2.  Plea  of  Solvit  post  Diem,  in  suck  Gate,  (e) 
The  defendant  [<^c.  as  in  last  form,  to  the  atteritk'] ;  he  the  de£ 
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wrk],  pay  to  the  plaintiff  the  said  sum  of  £  in  the  said  condition  men- 
ioatit  together  with  aU  interest  then  due  thereon  ;  and  this  the  defendant 
iiictdy  to  verify,  &c  (/) 


3.  BepUeatum  to  a  Plea  of  Payment  post,  or  ad,  Diem. 

tkmmencemaiU^  arOe,  23.]  —  Saith  that  the  defendant  did  not  pay  to  him 

Ae  plaintiff  the  said  sum  of  £ ,  and  interest  for  the  same,  as  in  the  said 

^aO^ed ;  and  this  the  plaintiff  prays  may  he  inquired  of  by  the  country, 

i  To  Debt  on  a  Bond  within  Stat.  8^9  Wm.  3  ;  Oeneral  Plea  of 

Performance. 

Oa.  See  die  dba.  on^  p.  419;  and  2  Saund.  409,  410,  note  (3);  1  Saund.  116, 
note  (1) ;  and  as  to  indemnity  bonds,  tee  post,  452,  note  (T^. 

Where  the  condltionof  a  bond  consists  of  several  particular  thugs  to  be  perfonned 
hf  the  eU^gor,  he  cannot  plead  a  general  performance,  but  must  set  forth  par- 
tioilarly  in  his  plea  how  he  has  penonned  each  particular  thing,  and  lay  a  time 
and  i^ace  of  performance;  1  Saund.  116,  note  (1).  But  if  there  be  any  thing 
ipeeino  in  the  sulgeety  though  consisting  of  a  number  of  acts,  they  must  all  be 
smmienited;  ibid. 

Wliere  the  condition  is  for  the  performance  of  all  ibe  covenants  in  an  indenture, 
tiie  defendant  may  plead  a  general  performance,  and  it  must  come  from  the 
odier  side  to  show  the  contraiy  in  some  particular ;  ibid, 

Uoleta  some  of  the  covenants  are  in  the  negative,  for  to  those  he  must  give  a 
spedal  answer  in  the  negative ;  or  in  the  disjmictive,  for  then  he  must  show 
which  of  them  he  has  performed;  ibid.;  and  Sanders  v.  Cowardy  15  L.  J. 
Each.  97. 

Of  coone  excuses  for  performance  may  be  pleaded  as  the  non-performance  of  a 
eondftkm  precedent.  See  WM^.  Jama,  8  M.  &  W.  645 ;  SX.l  D.  N.  S.36. 

.  Gvse  ager  of  the  bond  and  condition,  {g)  as  ante,  443,  Form  6,  setting  otU 
^emJkkm.']  — ^and  it  is  read  to  him  [4*c.],  which  being  read  and  heard, 
Atde&ndant  saith  that  he  did  from  time  to  time  and  at  all  times  af^er  the 
faking  of  the  said  writing  obligatory  and  the  said  condition  thereof,  and 
Uftie  the  commencement  of  this  suit  [SfC,  aver  performance  of  the  whole  of 
tk  tonditkn  m  the  words  thereof,  which  may  be  as  follows ;]  well  and  truly 
},  perform  and  keep  all  and  singular  the  articles,  clauses,  payments, 
and  agreements  in  the  said  condition  of  the  said  writing  obligatory 
lifelBedt  in  all  things  on  his  part  to  be  observed,  fulfilled  and  kept,  accord- 
mio  the  tenor  and  effect  of  the  said  condition  of  the  said  writing  obligatory 
ff.mg  ptKriieular  act  is  to  be  performed,  or  the  defendant  is  to  have  the  option 
fpeitfisrming  one  of  two  acts,  aver  a  specific  performance  thus  ;  see  obs,  supra."] 
"r  aad  that  be  did  after  the  making  of  the  said  condition  of  the  said  writing 

(/}  Soifit  a^  diem  need  not  be  signed  by      tion.    Performance  cannot  be  pleaded  with- 
IgiL  >■<*»  ^t  note  (Ac),  but  solvit  poit      out  craving  oyer  and  settingout  the  conditioo  ; 


^_  2  Saund.  409,  note  (2).    This  defence  can- 

fgi  Tim  and  tiie  ntit  form  are  applicable  not  be  given  in  evidence  under  a  plea  that 

bea  ike  eoadition  of  tbt  bond  is  not  set  out,  plaintiff  viras  damnified  of  bis  own  wrong, 

4  ae  ktashsi  are  aasigiMd,  in  the  declara-  &c. ;  White  v.  Ansdell,  1  M.  &  W.  350. 

Q02 
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obligstory,  and  before  the  cammenceraent  of  this  soit,  to  wH,  tm 
[merring  performance  in  the  very  ivordi.  If  any  of  the  eooenantt  m 
dition  are  in  the  negalioe,  jay,]  and  that  he  did  not  at  soy  time  al 
making  of  the  said  condition  of  the  said  writing  obligatory,  and  he: 
corameacement  of  this  suit  [  foUoniiag  the  very  ivordi  of  the  coeem 
farm,  %  Saurtd.  409],  according  to  the  said  condition  ;  and  this  the  dc 
»  ready  to  verify,  &c. 

5.  To  Debt  on  a  Bond  tondttioned  to  perform  the  Covejumti 
other  Indenture ;  general  Plea  of  Performance,  (h) 
Crave  oyer  of  the  bond  and  eondition{i)  as  ante,  444,  Form  6,  tet 
the  condition,  and  proceed  thus.']  And  the  defendant  further  saith  ths 
by  the  said  indenture  in  the  said  condition  mentioned,  and  which  I 
the  plaintiff's  possession,  the  defendant  cannot  produce  the  same  to 
Court  here,  and  which  is  scaled  with  the  defendant's  seal,  he  did  c 
{^c.  setting  out  the  covenant  (k)  in  question']  ;  and  the  defendant  aver 
did,[4-f-  shoniing  performance  of  the  cooettant  and  conation  in  general  tc 
the  performance  or  non-performance  of  particular  specified  acts  as  it 
/oral]  according  to  the  said  covenant  and  the  said  condition ;  and 
defendant  is  ready  to  verify,  &c. 

6.  JVon  Damnificatus  to  an  Indemnity  Bond.  {I) 
Crane  oyer  of  the  bond  and  condition  as  ante,  Ha.]  —  Says  that  ti 
tiff  hath  not  at  any  time  since  the  making  of  the  said  writing  oldiga 
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cooditioD  thereof,  hitherto  been  in  anywise  damnified  by  reason  or  means  of 
any  natter,  cause  or  thing  in  the  said  condition  of  the  said  writing  obligatory 
nenuoned;  and  this  the  defendant  is  ready  to  verify,  &c. 


7.  Pka  to  an  Indemnity  Bond,  Payment  to  Plaintiff  in  Accord  and 
Satisfaction  after  Forfeiture  and  whilst  the  Damages  were  un- 
liquidated. 

Field  v.  Robins,  8  A.  &  E.  90. 


8.  Replication,  assigning  a  Breach  to  a  Plea  of  Performance,  ac'^ 
carding  to  the  Statute  8^9  Wm.  3,  none  being  assigned  in  the  De- 
daration,  {m) 

Commencement,  ante^  23.]  —  Saith  that  [the  allegation  must  depend  on  the 
tature  of  the  bond.  If  it  be  an  annuity  bond,  and  defendant  has  pleaded  "  that 
lie  always  well  and  truly  paid  the  said  annuity  as  and  when  the  same  became 
^e,'*  d'c,  the  replication  will  be  **  that  although  the  said  ■  ■  is  still  living, 
jet  the  plaintiff  saith  that,''  &c.  showing  arrears  as  ante,  414,  concluding  with 
«  wifcatUm ;  see  De  la  Rue  v.  Stewart,  2  New  R.  362. 
If  the  bond  be  for  the  fidelity  of  a  clerk,  «^c,,  the  replication,  in  assigning  a 

^ach,  should  show  "  that  he  was  retained,  &c.  from to ,  and  that 

although  during  that  time  he  from  time  to  time  received  moneys,"  &c.  using 
Swords  of  the  condition,  *'  yet  he  did  not  pay  or  account,"  &c.  althousrh  re- 

^nested,  &c.,  and  £ remains  unpaid,  &c. ;  see  Jephson  v.  Hawkins,  2 

M.  &  G.  566 ;  Chapman  v.  Beckington,  3  Q.  B.  703.  See  replication  to 
)ki8  averring  performance  of  a  bailiff's  bond  to  action  by  a  sheriff, //um/rey 
^.ifUekell,  ft  Bing.  N.  C.  620. 

If  the  bond  be  a  mortgage  bond  within  the  statute  (see  ante,  419,  obs.), 
iMi  the  campion  be  only  for  payment  of  t/te  money,  and  the  substance  of  the  plea 
k  performance  by  payment  thereof,  the  replication  may  simply  be,  '*  that  de- 

faidant  did  not  pay  or  cause  to  be  paid  to  the  plaintiff  the  said  sum  of  £ , 

tsi  interesty  or  any  part  thereof,  as  in  the  said plea  alleged ;  and  this 

At  ^aintifF  prays  may  be  inquired  of  by  the  country,'*  &c. ;  Darbyshire  v. 
Arfbr,  5  Moore,  198  ;  Turner  v.  M'Namara,  2  Chit.  R.  697. 

A  ifpHcation  traverBing  the  matter  of  excuse,  tbouRh  afHrmative,  must  conclude  to 
Ik  eooDtrv,  Webb  r.  James,  8  M.  &  W.  645  ;  5.  C.  1  D.  N.  S.  36 ;  Thome  v.  Jenkins, 
It  If .  &  tf .  614 ;  and  such  a  replication  vras  held  good,  though  the  bond  was  for  the 
HmKOt  of  a  nnn  of  money,  as  veil  as  for  the  performance  of  tne  covenants  in  another 
■Mntiire,  the  defendant  having  (improperly)  pleaded  general  performance :  Roakes  v. 
Mmser,  3  DowL  &  L.  17 ;  S.  C.  1  Com.  B.  531.  As  to  the  mode  of  replying  where 
pafixDmnce  is  pleaded  to  part  only  of  the  condition,  and  an  excuse  to  the  residue,  TTe^^ 
ffJmm,  sapnu 

■  ■  '      ''  '■     '.  [    '  ••••..,,  .   .   . 

(•)  SmmUs,  419,  obs.,  as  to  atrigning  or  saggestiog  breachwi  &c.  undtr  the  8Ut«te« 


against  the  defendant  his  said  debt,  and  also  his  damages  which  hi 
tained  as  well  on  occasion  of  the  detaining  the  said  debt  as  for  ha 
charges  by  him  about  his  suit  in  this  behalf  expended;  and  hen 
plaintiff,  according  to  the  form  of  the  statute  in  such  case  nsd< 
vided,  suggests  and  gives  the  Court  here  to  understand  and  be  inft 
the  said  writing  obligatory  was  made  subject  to  a  certain  condh 
tinder  written,  whereby,  after  reciting  that  [^^c.  stale  the  rtdtait  i 
tetue],  it  was  declared  that  the  condition  of  the  aaid  writii^  oblif 
such  that  if  [^-e,  stale  the  conditim  m  the  peat  teme'},  aa  by  the  n 
obligatory  ftdly  appears  [then  ttate  the  breachet  Uuu ;]  oeverthdei 
geatiug  a  breach  of  the  condition  of  the  said  writing  obligatory,  A 
according  to  the  form  of  the  statute  in  such  case  made  aod  providH 
and  gives  the  Court  here  to  understand  and  be  informed  that  the 
did  not  nor  would  l^c.  ttate  the  breach,  and  if  there  be  (wo  or  mar 
tlatc  them  thut :]  and  the  plaintifT,  for  suggesting  a  further  bi«ach  i 
condition  of  the  said  writing  obligatory,  according  to  the  fbnn  of  i 
in  auch  case  made  and  provided,  further  su^eits  and  givea  the  < 
to  understand  and  be  informed  that  [^c.  atate  the  Jkrther  breach , 
ttating  the  amird  of  the  wrtl  of  inquiry  at  in  the  form  T.  Chit,  I 
iio.l, except  that  instead  of  the  mordt  "  hTeacbn  assigned,"  My  ' 
auggested." 


BRIBERY. 
Declaration,  ante,  4S4.    The  gensnl  inue  "  by  il 
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PImrfthe  Plaintiff's  Coverture  at  the  Time  of  the  Contract,  (p) 

Cmmeneementf  ante,  21,  24.]  —  Says  that  the  plaintiff,  before  and  at  the 
toie  of  the  making  and  entering  of  the  said  several  contracts  in  the  said 
deehiition  mentioned,  was  and  still  is  the  wife  of  one  G.  H. ;  and  the  de- 
hiuA  iiirtlier  says  that  the  said  G.  H.,  after  the  accruing  of  the  said  several 
debts  in  the  said  declaration  mentioned  and  before  the  commencement  of 
Ail  suit,  to  wit,  on  [4*^.],  dissented  and  thence  continually  hitherto  hath 
JHwmsd  fiom  the  plaintiff  suing  for  the  recovery  thereof  or  any  part  thereof, 
ttlftonilier  taking  any  interest  in  or  by  the  said  several  contracts  or  either 
if  Aem;  and  this  the  defendant  is  ready  to  verify,  &c. 


DURESS. 


See  2  hut  482,  Pleas  of,  3  Out  Fl.  7th  ed.  34,  1 76 ;  Com.  Dig.  Pleader,  2  W.  1 9 ; 
CHl  Oontr.  Index,  in  voc  Duress  of  goods  is  no  defence  to  an  action  on  an  instrument 
4MMd  fagr  it,  SkioU  v.  Beale,  11  A.  &  £.  983;  see  also  Smith  v.  Monieaih,  13  M. 
I W.  427 ;  hut  money  extorted  by  duress  of  goods  and  paid  under  protest,  to  get  them 
Uk^  nqr  be  recovered  as  money  nad  and  received ;  Wakefield  v.  Newbon,  6  Q.  B.  276 ; 
IMr  T.  Qreat  Waiern  Raihoty  Company,  7  M.  &  G.  253.  Bill  obtained  by  du- 
m*  Duncan  v.  Scott,  1  Campb.  100.  Flea  of,  Stevens  v.  Underwood,  6  Scott,  402  ; 
ffC4  B.  N.  C.  655 ;  6  Do^.  737. 


EXECUTORS. 


la  general  the  Fleas  in  Assumpsit,  ante,  307  to  316,  will  apply  in  actions  of  debt, 
"Ml  liMliiig  alteratioDs.  In  an  action  of  debt  on  simple  contract  against  an  executor, 
Mi|g  ihat  the  deceased  was  indebted,  the  plea  denying  the  debt  would  of  course  be, 
h(t*Hk$nd  E.  F.  [the  testator]  never  was  indebted  as  in  the  declaration  alleged.'' 


FRAUD,  (p) 


1.  Plea  of  Fraud  to  Debt  on  Specialty. 

Commmencement,  ante,  21,  24»]  —  Saith  that  the  said  supposed  inden- 
il«  [or  **  writing  obligatory,''  ^c]  was  obtained  from  him  by  the  plaintiff 
Kid  others  in  collusion  with  him,  by  fraud  and  covin ;  and  this  the  defend- 
nt  is  ready  to  verify. 

2.  The  like  in  Debt  on  Simple  Contract. 

Aifltfr,  3189  Form  1,  substituting  the  word  **  contract"  for  **  promise/' 

^ ^_U-JMI-ll-^—-»-^^^^^MJI     ■■■III  II  1  I  I  ■    ■ 

.(•)  See Mte. 213, note (x)» and d02»  Forms  cases.    This  general  form  of  plea  suffices; 

tM2,aad  notes,  from  which  latter  place  ante,  317,  obs.    The  replication  maybe  as 

iis  plea  WIS  aecidentally  omitted.  ante,  318,  Form  2,  substituting  the  words 

(p)  See  Spencer  v.  HandUy,  4  M.  &  G.  *'  writing  obligatory''  or  "  indenture"   for 

14.    Fiand  nnst  be  pleaded  specially  in  all  *'  agreement,"  and  "  contract*'  for "  promise.' ' 
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OAMING. 

The  rieoa  in  AsEumpsit,  ante,  319,  would  be  equally  applicable  in  debL 

HUSBAND  AND  WIFE. 

See  Pleab  AMUmpsic,  onre.  324;  Pleaa  of  Corertuie,  onfc,  213  and  302.  In  debt 
agoiiut  husband  aud  wife,  to  recover  a  simple  eonlract  debt  incurred  by  Ihe  wiTe  before 
tnoiriage,  Ibe  iilen  denying  the  debt  would  be  "  that  the  said  E.  [(Ae  ici/e]  nerer  wiu 
indebted,"  4c. 

l(.LE(iAI.  CONSluenATION. 

1.  Plea  to  Debt  on  Bond,  that  it  was  given  in  Consideration  of 

future  Illicit  Cohabitation,  {q) 
Cmnmcncemcnf,  anle,  21,  H.]  —  Saitli  tliat  the  said  writing  in  the  said 
decleraiion  mentioned  was  executed  and  delivered  hy  him  the  defendant  to 
thu  plaintiff',  in  consideration  of  her  then  agreeing  with  him  unlawfully  and 
immorally  to  cohabit  and  comnnit  fornication  wiili  him  the  defendant,  and  for 
no  other  value  or  coiii^ideraiiuu  ivtiuicver;  and  this  the  defendant  is  ready 
to  verify,  &e. 

3.  Rep&cation  thereto. 

Co'tiiiieticcmcnl ,  ttnlc,  23.]  —  S.'iiih  that  the  said  writinjT  obligatory  was 
not  made,  or  executed,  or  delivered  by  the  defendant  upon  or  for  the  sup- 
posed unlawful  cousiilemiion  in  the  said  plea  mentioned,  as  ihcreiu  alleged  ; 
and  this  the  plainiifl"|irays  may  be  intpiired  of  by  the  country,  &c. 


See  ptea  of  infuucv  in  assvinipsit  or  debt,  and  replication,  &c.,  mile,  320  to  331.  In 
debt  on  spa'uilly,  the  fonn  would  be  that  defendant  was  an  infant  " at  the  time  of 
inakine  tbc  supposed  indenture,"  S:c.  'i'hc  deed  of  an  infant  ja  voidable  only  and  not 
void;  Zouck  v.  Ponous,  3   Burr.  7DI ;  A/Ui,  v.  Alkn,  2  Dm.  &  W.  307;   S.  C.   1 


(q)  11  ia  necessary  to  plead  ihis  specially  Kye  v.  WnWeu.  6  I!,  i  C.  133 ;   atiler  if 

in  debt  on  specially  or  simple  coiiifaol ;  see  given  in  conrcmpUlioaof /FiiiirecoliabilBtion, 

a«U,yib.     Secaslollieiliegaliiy  of  abend,  Smmk  v.  Griffin,  13  Sim.  2-15;    Fritad  v. 

Sic.  of  die  abo"C  naluce,  Cliii.  jun.  Conlr.  Uartii-u,  1  C.  *:  1'.  581 ;  but  in  no  c»se  ii 

iDdei, "  Immnnl  Conlracls."    A  bond  under  such  a  cunlraci  not  under  seni  valid  ;  Betn- 

Mai  given  in  consideration  of  jiail  cobabiia>  mont  v.  Uetft,  15  Law  J.  141,  Q.  IS. 
lion  IS  valid,  Halt  v.  Palmtr,  3  Hare,  S32} 
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INSOLVENT  ACT. 
Ante,  332. 


JUDGMENT,  (r) 


1.  Plea  ofnul  tiel  Record  to  Debt  on  Judgment.  {$) 

mencement,  mnte^  21,  24.]  —  Saith  that  there  is  not  any  record  of  the 
apposed  recovery  in  the  said  declaration  mentioned  remainii^  in  the 

oart  here,  [or  *<  the  said  Court  of /']  as  in  the  said  deckration 

1;  and  this  the  defendatit  is  ready  to  verify;  wherefore  he  prays 
eDt(()  if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
f  against  him  the  defendant,  &c.  (u) 


yiicationj  that  there  is  a  Record  of  the  Judgment^  where  it  was 

recovered  in  another  Court. 

mencement,  aniCf  S3.]     —  Saith  that  there  is  such  a  record  of  the  said 

rat  remaining  in  the  said  Court  of ,  at  Westminster,  aforesaid, 

hath  above  alleged ;  and  this  the  plaintiff  is  ready  to  verify  by  tlie 
cord,  when,  where,  and  in  such  manner  as  the  Court  here  shall  order, 
and  appoint;  and  he  prays  that  the  said  record  may  be  seen  and 
:ed  by  the  Court  here ;  and  because  the  plaintiff  hath  not  the  said 
now  here  in  Court,  it  is  commanded  that  he  have  the  same  here  on 

he  -     -  day  of ,  and  that  he  fail  not  at  his  peril.     The  same  day 

n  to  the  defendant  at  the  same  place. 


The  like,  where  the  Judgment  was  recovered  in  the  same  Court. 

i  the  plaintiff  saith  that  there  is  such  a  record  of  the  said  recovery 
ling  in  the  said  Court  here  as  he  hath  above  alleged,  and  this  the 
ff  is  ready  to  verify  by  the  said  record  as  the  Court  shall  direct ;  and 


i^aymeDt  may  be  pleaded ;  4  Aon.  c. 
2.  See  Fonni,  ante,  492,  which  may 
be  applied.  Accord  and  satisfaction 
be  pleaded;  Drake  v.  Mitchell,  3 
SI ;  lee  further  Com.  Dig.  Pleader,  2 
Wbere  the  judgment  is  irregular, 
IM  ia  to  apply  to  set  it  aside.  What 
ee  in  aettiog  out  the  judgment,  Cocks 
tr,  11  M.  &  W.  61 ;  and  anU,  348,  n. 
.  iwukc^  between  the  actual  date  and 
j|Ded  to  it  voder  andelicet  in  the  de- 


claration, is  immaterial ;  Wright  v.  Egan,  C. 
P.  May  7.  1846. 

(s)  *'  Never  was  indebted  "  would  be  bad 
on  demurrer,  except  to  debt  on  a  foreign  or 
Irish  iudgmect,  or  judgment  here  not  of  re- 
cord ;  ante,  347  and  427,  obs. 

(c)  See  Atttoood  v.  Taylor,  1  M.  &  G.  288, 
note  (a);  Thompson  v.  ifieholas,  10  M.  &  W. 
330;  5.  C.  2  D.  N.  S.  226. 

(u)  This  plea  need  not  be  signed  by  conn* 
ael;  ait(«,  22,  note  (fc). 
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he  prays  iliat  tlie  Gaid  record  may  be  seen  and  inspected  by  this  Court  here; 
and  because  tlie  Court  is  not  yet  advised  what  judgment  lo  give  in  the 

premises,  a  day  is  given  to  the  said  parties  here,  untit  the day  of 

next,  to  hear  tlic  judgment  of  the  said  Court  thereupon,  &c.     [T'Ai*  nm- 
cludet  ike  pleadings. 


4.  To  Debt  on  a  Judgment;  —  Plea  that  it  was  satisfied  by  the 
Plaintiff  taking  the  DefeTtdant  in  Execution  on  a  Ca.  sa.  issued 
thereon,  (x) 

Commencement,  ante,  21,  2*.]  —  Says  that  after  the  recovery  of  th«  uid 
judgment,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4«']t  *^^ 
plainlifi*,  for  obtaining  satisfaction  of  and  upAi  the  said  judgment,  sued  and 
prosecuted  out  of  the  said  Court  of  [Queen's  Bench]  at  Westminster  a  cer- 
tain writ  of  nur  Lady  the  Queen,  called  a  writ  of  capias  ad  satisfaciendum, 
against  the  said  defendant,  directed  to  the  sheriff  of  Middlesex,  and  dated 
at  Westminster  on  the  day  and  year  last  aforesaid,  by  which  said  writ  our 
Lady  the  Queen  commanded  the  said  sheriff  that  he  should  lake  the  defend- 
ant if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the 
said  sheriff  should  have  his  body  before  the  justices  at  Westminster  imme- 
diately after  the  execution  of  the  said  writ,  to  satisfy  t1)e  plaintiff  the 
damages  and  costs  and  charges  so  recovered ;  by  virtue  of  which  said  writ 
the  said  sheriff  afterwards,  and  before  the  return  thereof,  and  before  the 
commencement  of  this  suit,  to  wit,  oa  [tj-c],  and  within  his  bailiwick,  as  such 
sheriff,  took  and  arrested  the  defendant  by  his  body,  and  kept  and  detained 
him  in  custody  and  in  execution  under  and  by  virtue  of  the  said  writ,  and 
for  the  cause  therein  specified,  for  a  long  time,  to  wit,  twenty  days;  and 
this  the  defendant  is  ready  to  verify,  SiC. 


5.  Replication  that  the  Ca  sa.  was  irregular,  wherefore  Defendant 
was  discharged  out  of  Custody  by  a  Judge's  Order,  (i) 
Commcncemmi,  ante,  23.']  —  Saiih  that  afterwards,  and  whilst  the  de- 
fendant was  kept  and  detained  in  custody  and  in  execution,  under  and  by 
virtue  of  the  said  writ  of  capias  ad  satisfaciendum  aforesaid,  to  wit,  on  [^c.], 
the  defendant  applied  to  and  obtained  a  certain  order  of  Sir ,  Knight, 


(i)  By   I  &  2  Vict.  r.  UO,  9.  16,  if  3.  aflerwanjs  set  iside   Tor  irregolahty  voold 

judgmeat    credilor  talc   the   pcnoa    of    his  se«ni  not  to  diicharge  the  judgment,  u  tbe 

debtor  ineieculion  be  icliniiuishei  the  benefit  liebtoc  might  be  taken  upon  it  agaio;  Mtr- 

of  his  securities.  ckanl  v.   KTmiJiu,  3  Q.  B.  1  ;  M'C'pmicJci. 

Ati  arrest  ia  Jersey  on  mEme  jirocesi  oaa  Mdim,  1  C.  M.  &  E.  515  ;  CeUim  «.  fi«u- 

held  DDt  to  discharge  the  debtor's  lands  in  mnni,    10  A.  &    E.  325 ;  where  see  form  of 

(his  country  from  a  judgment  pieviouily  ob-  pica.    So  if  the  arrest  be  aet  aade  on  the 

tallied  beie  for  the  same  debt ;  HeaHixch  v.  ground  of  lemporiry  piirilegi ;   Pkiliift  t. 

Ci>lltni,&Besv.  497.    AnirteitoD  sea.  aa.  Priet,  1  D.bL  UO. 
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f  her  nugesty's  justices  of  her  Bench  at  Westminster,  whereby  it  was 

ed  by  the  said  Sir ,  that  the  defendant  should  be  discharged  out 

)  laid  custody  of  the  said  sheriff  as  to  the  said  action  fov  an  irregularity, 
^(y)  an  irregularity  then  alleged  by  the  defendant  to  have  taken  place 
ipect  of  bis  having  been  before  taken  in  execution  in  the  said  action, 
ischarged  for  irregularity^  and  which  said  order  of  the  said  Sir  -— ^- 
s  fellows,  that  is  to  say,  "  Upon  hearing  the  counsel  and  attorneys  or 
I  on  both  sides,  I  do  order  that  the  defendant  be  discharged  out  of  the 
ly  of  the  sheriff  of  Middlesex,  as  to  this  action,  for  irregularity,  he 
g  been  previously  taken  in  execution  in  this  cause  and  discharged, 
lant  undertaking  to  bring  no  action.  Dated  this  £Oth  day  of  May, 
And  the  plaintiff  avers  that  the  defendant  was  then  accordingly, 
'suance  of  the  said  action,  ischarged  out  of  the  custody  aforesaid,  and 
Ae  said  execution,  under  and  by  virtue  of  the  said  writ,  for  an  irregu- 
in  respect  of  the  said  writ,  and  for  no  other  cause  whatever ;  and  this 
sfe&dant  is  ready  to  verify,  &c. 


JUDGMENT  RECOVERED. 
AnUt  348. 


XANDLORD  AND  TENANT. 


d  of  nunquam  indebitatus^  antey  227 ;  law,  &c.  147 ;  when  pleaded  to  a  _ 
in  debt  for  rent,  the  indenture  not  being  shown,  (see  form,  antCf  428,)  it  would 
be  demise  on  the  terms  alleged,  and  that  the  rent  claimed  was  due.  When  a  plea 
g  the  tenancy  would  be  proper,  ante,  354,  note  (t).  If  the  declaration  be  framed 
ttse  under  seal,  ntmquam  trukbitatus  is  no  plea,  ante,  440,  obs.  To  debt  for  rent 
rrenant  contained  in  such  a  lease,  (but  not  to  other  covenants,  Newton  v.  Allen,  1 
)18,)  the  defendant  might  plead  an  eviction ;  1  Saund.  204,  note  2 ;  Bac.  Abri^g. 
L.;  2  Saund.  297,  note  1 ;  and  see  ante,  251,  252.  Eviction  from  turnpike 
?almer  v.  Garden,  7  M.  &  W.  486 ;  8  M.  &  W.  890 ;  1  Dowl.  N.  S.  674.  A 
taking  away  tolls,  passed  subsequent  to  the  demise,  is  no  defence,  Harris  v. 
^  10  M.  &  W.  260 ;  or  he  might  plead  the  payment  of  some  paramount  charge 
lands,  such  as  ground  rent,  Sapsford  v.  Fletcher,  4  T.  R.  511  ;  or  an  annuity 
d  on  St^  Tittflor  V.  Zamyra,  6  Ttiunt.  524 ;  or  a  mortgage  charge,  Fope  v.  Biggi, 
C.  245;  see  Johntany,  Jones,  9  A.  &  £.  809;  or  the  defendant  might  p^^td 
i  assigned  the  term  to  a  third  person,  fix)m  whom  plaintiff  has  accepted  rent  as 
see  form,  &c.  2  Saund.  297,  298 ;  1  Saund.  241,  242,  note  5 ;  or  that  he  deter- 
tfae  lease  under  a  power  in  it  to  that  effect  reserved  to  the  tenant,  Cadby  v. 
les,  11  A.  &  £.  720;  or  if  the  defendant  be  sued  in  debt  on  an  indenture  as  an 
«^  he  may  deny  that  he  is  such  assignee,  Curtis  v.  Spitty,  I  Bing.  N.  C.  756 ; 
'.  Umngston,  11  M.  &  W.  896 ;  see  form  of  plea,  Ringer  v.  Cann,  3  M.  &  W. 
V  plead  that  he  assigned  over  his  interest  before  the  rent  became  due,  HarUy  v. 
S  C.  M.  &  R.  1 8.    See  these  forms,  post,  Pleas  in  Covenant,  "  Leases/'    It  is 


[t  would  seem  not  to  be  necessary  to      v.  Ds  Medina,  1  Com.  B.  183 ;  5.  C;  2  D.  & 
c  gnmnds  of  the  irregularity ;  Rankin      L.  813. 
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■good defence, tliougb  the  auignment  be  to  a  pauper;  Tiylorv.  Skurm,  1  B.1 
Paul  T.  Sune,  8  B,  &  C.  486.  Payment  to  a  part;  to  whom  the  ^tetniMi  b 
conveyed  by  th  eplaintifT  prior  to  the  detnise  by  him  to  the  defendant,  i*  not  ago 
BoodU  V.  Cempbfii,  3  D.  &  L.  66 ;  S.  C.TM.Sr  G.  386.  But  the  plaintiff  ai 
fbr  lent  due  prior  to  the  executioa  of  the  indenture,  unleu  tbe  defendant  ba> 
into  ffan  poiiowiog  of  all  tbe  ptemiaes  derailed ;  Holgate  v.  Kag,  I  Car.  ft  K. ! 

Liabib^of  executor,  sued  aa  asiignee  of  the  term;  Hondigc  v.  WUuoi,  W 
655:   Wootaitim\.Hakev!eU,ZM.ScC.  321. 

Otammte*  of  bankrupt,  Thompton  t.  Bradbury,  1  B.  N.  C.  326. 

See  fliraier,  potf,  Pleat  in  Covenant,  "  LeaMs. 


LIMITATIONS,  STATUTE  OF. 


Thepleaof  tbe  itatutBjHnd  replication,  in  debt  on  simple  contract,  vill  be  i 
umilar  to  those  in  assumpsit;  see  onle,  356.  In  debt  on  a  deed,  or spedalty,  i 
nixBOce,  or  on  an  award,  or  on  a  statute  by  a  party  grieved,  the  plea  must  be 
on  the  itatul«  3  &  4  W.  4,  c.  42,  a.  3.  In  Sandert  v.  Coward,  13  M.  &  W.  6! 
to  a  declaration  on  a  bond,  in  which  breaches  would  have  to  be  set  out,  stating 
cauae  of  action  in  the  declaration  mentioned  did  not  accrue  for  twen^  years, 
bad  an  special  demurrer,  as  leaving  it  doubtful  whether  tbe  defendant  was  fJt 
the  penalty  or  the  breaches  :  it  appeared  to  be  the  opinion  of  Alderson,  B.,  in  t 
that  the  plea  ought  to  alale  that  no  breach  hnd  occurred  for  twenty  yean,  to  w 
plaintiff  might  reply  setting  out  such  breach,  'ilie  case  came  again  before  tbe  ' 
an  amended  plea,  in  which  the  defendant  craved  oyer  of  the  bond,  which  wu 
fonnanee  of  the  covenants  in  another  indenture,  and  then  pleaded  that  no 
action  in  respect  of  the  bond,  h];  reason  of  any  breach  of  tbe  condition  of  it,  ( 
covenants  in  the  indenture,  accrued  within  (wenty  years.  This  plea  waa  held  be 
for  not  setting  out  the  indenture,  as  it  might  contain  negative  or  alternative  oi 
in  which  case  performance  should  be  pleaded  specially,  {ante,  p.  451,  obe.),  o 
sible  covenants,  in  which  case  theplea  to  the  breaches  only  would  be  had;  i 


Xafiinnatively  that  the  condition  had  lieen  duty  performed;  & 
aw  J.  97,  Exch.     Tlie  Court  intimated  that  tbe  proper  plea 
the  indenture,  aver  performance  of  all  that  waa  performed  within  1 


CoKard,  15  Law  J.  97,  Exch.     Tlie  Court  intimated  that  tbe  proper  plea 

''''''  '  of  all  that  waa  performed  within  two 

;,  and  to  plead  to  thoee  breachea  the 
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To  Debt  on  Judgment — Payment,  (z) 

CmmtneemerU^  anie^  21,  24.]    —  Saith  that  afler  the  reotevery  of  the  said 
odgneDty  and  before  the  commencement  of  this  suit,  to  wit,  on  [4'<^.],  he 

■id  and  satisfied  to  the  plaintiff  the  said  sum  of  £ ,  in  form  aforesaid 

ecovered ;  and  this  the  defendant  is  ready  to  verify,  &c. 


PROMISSORY  NOTES. 


See  oji/e,  title  "  Bills ;"  and  forms  of  pleas  in  assumpsit  on  Notes,  379,  which  will 
pplj  to  debt  on  notes  where  debt  lies  thereon,  taking  care  to  plead  to  the  indebitatus 
NMi^  if  the  declaration  contain  any,  in  the  form  of  *'  never  was  indebted,"  instead  oS  . 
'Moot  promise." 


PUBLIC  COMPANY—RAILWAY. 


Ill  See  the  declaration  for  calls,  anUj  p.  433,  and  the  statutes,  obs.  antCf  p.  432. 
Pkas,  &c.  by  and  against  allottees  and  provisional  directors,  antCy  380. 
The  plea  of  ''  never  was  indebted,"  in  an  action  for  calls,  puts  Uie  plaintiffs  on  proof 
of  all  that  the  statutes  require  them  to  prove,  in  order  to  mamtain  the  action, 
e.^.,  that  there  was  no  notice,  or  no  due  notice,  of  the  calls,  or  that  the  directors 
du  not  appoint  a  time  or  place  for  receiving  the  pa3n[nent8 ;  Edinhurghy  Leith, 
mid  Newhaven  Railway  Company^,  HebbSsiohite,  6  M.  &  W.  707.  Accord- 
ingly ideas  denying  those  facts  will  not  he  allowed ;  neither  will  tlie  defendant 
be  allowed  to  plead  pleas  which  would  tend  to  litigate  matters  for  the  determi- 
nation of  which  other  provisions  are  made ;  thus  the  opplication  of  the  calls 
depending  upon  the  directors,  who  may  be  called  to  account  at  a  general  meet- 
ing, a  plea  by  an  individual  subscriber  will  not  be  allowed  to  raise  the  question 
whether  or  not  the  calls  were  made  for  other  purposes  than  those  warranted  in 
the  act ;  London  and  Brighton  Railway/  Company  v.  Wilson ;  Same  v.  Fair- 
dough,  6  Bing.  N.  C.  135,  270;  S.  C.  8  Dowl.  40;  and  sec  South-Eastern 
Railway  Company  v.  Hebblewhite,  12  A.  &  £.  497.  So  a  plea  that  the  calls 
were  made  after  deviations  in  the  line,  will  not  be  allowed;  ibid.  Nor  pleas 
that  the  calls  were  not  made  upon  all  the  subscribers  or  proprietors,  ibid.,  and 
Thames  Dock  Haven  Company  v.  Rose,  4  M.  &  G.  552 ; — or  by  competent 
persons,  and  for  the  sole  purpose  of  the  undertaking ;— or  that  there  were  not 
present,  when  the  calls  were  made,  the  required  number  of  directors  who  had 
paid  their  calls ; — or  tliat  there  were  fewer  shares  allotted  than  the  act  of  par- 
liament required,  the  act  being  only  directory  as  to  the  number ;  Thames  Haven 
Dock  Company  v.  Rose,  4  M.  &  G.  552,  6'.  C  A  pica  that  the  shares  had 
been  forfeited  since  the  call  was  made,  would  also  be  repugnant  to  the  spirit  of 
the  statutes ;  London  and  Brighton  Railway  Company  v.  Fairclough,  6  B.  N. 
C.  270.  And  even  a  plea  that  the  shares  had  been  forfeited  before  the  making 
the  calls  in  question,  would,  it  seems,  be  bad,  as  amounting  to  an  argumentative 
traverse  of  the  defendant's  being  a  shareholder,  ibid. ;  such  forfeiture  is  not 
complete  until  confirmed  at  a  general  meeting  of  the  company,  held  according 
to  the  act  of  parliament;  see  8  &  9  Vict.  c.  16,  s.  31 ;  Birmingham,  Bristol 
and  Thames  Junction  Railway  Company  v.  Locke,  1  Q.  B.  256,  271,  282, 
therefore,  until  confirmed,  it  is  no  defence  to  an  action  for  calls.  It  is  no  de- 
fence that  between  the  day  when  the  call  was  made  and  that  upon  which  it 
payable,  the  defendant  transferred  his  shares,  although  such  transfer  was 


(s)  This  pks  is  ^ven  by  4  Anne,  c,  16,  s.  )2  ;  see  the  note^  to  the  forms,  ants,  450, 
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duly  entered  and  indorsed  according  Co  the  proviuon*  of  the  act  of  pniUament ; 
as  in  all  cases  the  pcraon  holding  the  ahore  at  the  tiina  when  the  cbII  ii  made  ii 
the  person  liable;  Aylabuiy  Railwai/  Company  t.  Mount  (in  eiror),  6  Scott, 
N.  It,  dSa;  and  sec  Smilk  v.  GoMiworlhy,  Q.  B. 


Plea  to  an  Action  for  Calls,  denial  that  the  Defendant  is  the 
holder  of  the  Shares. 
Ist,  Plea,  nunquam  indebitatus,  (o)  as  ante,  p.  441. 

3d.  And  for  a  [further]  plea  in  this  behalf,  the  defendant  says,  that  he 
nas  not  at  the  time  of  the  making  of  the  said  call  a  holdcT  (b)  of  the  said 
shares  in  the  said  company,  or  of  any  or  either  of  them  in  manner  and 
fona  ■■  in  the  declaration  is  alleged ;  and  of  this  he  puts  liimself  on  the 
&c. 


RECOGNIZANCE  OF  BAIL,  (c) 

1.  PUa  that  there  was  no  Capias  ad  Satisfaciendian  against  the 

Principal,  (d) 
Commencement,  ante,  Si,  24.}  ~~  Say  that  no  writ  of  capias  ad  satis- 
(^ienduin  was  sued  or  prosecuted  out  of  the  said  Court  here  against  the 
Mid  E.  F.  upon  the  said  judgment  at  any  time  after  the  recovery  of  the 
said  judgment  and  hefore  the  commencement  of  this  suit ;  and  ihiB  the  de> 
ftndants  are  ready  to  verify,  &c. 


<a>  Nil  dtM  cannot  be  pleaded,  even 
ihougt  Ihe  words  of  the  decUralion  are  "  is 
ittdebled ;"  Eiiinbiirgh  liailinai/  Cmpany  i. 
HtbblachUi.  6  fil.  &  \V.  707  ;  8  Powl,  802, 
S.  C,  See  plea;  by  one  public  company  sued 
by  another.  1.  Denying  thai  plamlilf  was 
public  officer  ;  2.  That  there  was  no  such 
GopartDenhip  as  defendants;  3.  That  it  did 
nol  cany  on  buiioess  as  alleged  ;  Sltuard  v. 
J>unn,  U  M.  &  W.  63.  A  plea  of  defend- 
ant's peisonal   baokiuplcy   was   disallowed; 

(ft)  Ur  "  prophelor,"  according  lo  Ihe 
leitn  used  in  the  declaration.  See  plea  niid 
evidence  on  ibis  issue,  ChelUnkam  avd  Great 
Wtilttn  Ualva  Builaay  Comyauy  v.  Dauiel. 
3Q.B.  2ei. 

it)  The  defendant  may  plead  nul  lie!  re- 
eord,   lee  pleas  and  replications,  ante,  34!), 
and  457,  nhieh  nltt   apply,  using  the  word 
"  recogniiance"initead  of  "recovery. "    Plea 
of  the  dnlh  of  the  principal  before  the  bail 
were  fixed  ;  3  Chit.  PI. ;   ICilxm  >.  Ihdgi 
3  Eail,  312.    The  defendant  cannot  plead 
mere  irregntarity    in    practice ;    Cherry 
PeiinU,  1  D.  &  R.  50;  Sander,  v.  Frocior, 
B.  &  C.800;  ate  ante,  448. 


(d)  Sea  Tidd,  9tb  ed.  1097;  2  Arcb.  by 
Chit.  8tli  ed.  1  Dadlow  v.  Watcham,  l(j 
East,  39 ;  Chtrry  v.  Paatil,  I  D.  &  H.  50  ; 
Sandon  v.  Pnctar,  7  D.  &  C.  800 :  Bick  v, 
YouTg.a  Dowl.291,2a4,286.  Where  the 
objection  is  ihat  the  fo.  la.  is  not  merely 
irregular  in  practice,  in  form  or  in  reference 
to  the  pioceedings  thereon,  see  ante.  44B.  nole 
(i/),  but  is  subslanlially  bad  (as  not  directed 
to  the  slieriffof  the  counly  in  which  Ihe  venue 
in  Ihe  original  aclion  was  laid,)  il  has  been 
considered  thai  defendant  may  plead  thai  no 
writ  of  ca.  sa.  was  duly  luued,  etc.  and  may 
refoin  the  defecl ;  Dvdlow  v.  Walrhont,  IG 
East,  39.  But  the  more  coneclcouise  would 
perhaps  be  lo  pltad  "  that  there  nas  nooltiec 
writ  than  the  writ  after- mentioned,  and  (hat 
on,  &c,  plaintilT  issued  a  wril,  &e.  on  the 
judgment,  but  the  same  was  nol  directed  to 
the  sheriff  of  the  county  in  which  the  venae 
in  the  said  action  against  the  said  E,  ¥.  was 
laid,  10  nil,  the  sheriff  of  ,  but  was  di- 
rected lo  the  sherifT  of  the  county  of  ," 

concluding  wilh  a  verification  ;  see  iinlr.  448, 
.OM,  (,),(■),(.);  US,  Ml,  W. 
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pKcaHon  that  there  was  a  Ca.  sa.  against  the  Principal,  (e) 

neemeni,  ante,  29.]  —  Saith  that  the  plaintiff,  after  the  recovery 
id  jndgment  and  before  the  commencement  of  this  suit,  to  wit^  on 
A  and  prosecuted  out  of  the  said  Court  a  certain  writ  of  our  lady 
I,  called  a  capias  ad  satisfaciendum,  upon  the  said  judgment  against 

E.  F,,  directed  to  the  sheriff  of ,.  (being  the  county  in  which 

i  in  the  said  action  against  the  said  £.  F.  was  laid,)  by  which  said 
lady  the  queen  commanded  the  said  sheriff,  [set  out  writ  in  past 
lich  said  writ  afterwards  and  before  the  said  return  thereof,  to  wit, 

was  delivered  by  the  plaintiff  to  • ,  esquire,  who  then  and  from 

th  until  and  at  and  after  the  time  when  the  said  writ  was  returned 
ff  of — ^  aforesaid,  to  be  executed  in  due  form  of  law ;  and  after- 
cording  to  the  course  and  practice  of  the  said  Court,  to  wit,  on  [4*c. 
he  writ  was  r^^umec^,]  ^before  our  lady  the  queen  at  Westminster 

plaintiff  in  his  own  proper  person^  and  the  said  sheriff,  to  wit, 
[uire,  on  that  day  returned  to  the  said  Court,  at  Westminster  afore- 
the  said  writ^  that  the  said  £•  F.  was  not  found  in  his  bailiwick,  as 
lid  writ  of  capias  ad  satisfaciendum  and  the  return  thereof,  duly 
id  remaining  of  record  in  the  said  Court  of  [Q.  B.]  more  fully 

and  this  the  plaintiff  is  ready  to  verify  by  the  said  record,  and  he 
c.  proceed  with  prayer  of  inspection  and  day  to  produce  record^  ^c. 
t57,  Form  2. 


RELEASE. 


n  in  Auwnntitf  ante,  382,  which  is  iVamed  so  as  to  be  applicable  in  Debt» 
record  may  oe  discharged  by  a  release  under  seal ;  Barker  v.  St,  Quintin,  12 
441. 


Plea  of  Release  to  Debt  on  Bond.  (/) 

mcement,  ante, -21  ^  ^4.]  —  Saith  that  after  the  making  of  the  said 
obligatory,  and  before  the  commencement  of  this  suit,  to  wit,  on 
e  plaintiff,  by  his  certain  deed  sealed  with  his  seal,  and  now  shown 
id  Court  here,  released  and  discharged  the  said  defendant  of  and 
5  said  writing  obligatory,  and  all  actions,  claims  and  demands  in 
thereof,  [setting  out  the  operative  part  of  the  deed"] ;  and  this  the 
It  it  ready  to  verify,  &c. 


tt  tint  ooane  ii  correct,  and  that      Wicha,  7  Taant.  30. 
not  be  a  rejoinder,  see  Jaehon  v.         (/)  See  Cocks  ▼.  Nath,  9  Bing.  342. 
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REPLEVIN  BOND,  (g) 

I.  PUa  to  a  Declaration  on  a  Replevin  Bond,  that  it  too*  tahaihjt 
Perton  not  duly  deputed  by  the  Sheriff  for  the  Purpose.  (A) 
Commencement,  ante,  SI,  24.]  —  Say  that  (he  uid  suppoaed  wriini 
obligatory  io  the  said  declaration  mentioned  was  taken  from  thnn  ^ 
defendants  in  the  name  of  the  sheriff  of  the  said  county  of  — — ,  by  eu 
M.  G.|  under  colour  and  pretence  that  the  said  M.  G.  was  then  the  Htfttf 
of  the  said  sheriff  of  che  said  county,  but  that  at  the  time  of  the  taldag 
thereof  the  said  sheriff  had  not  deputed,  appointed  or  proclaimed  the  mii 
M.  G.  ai  the  deputy  of  him  the  said  sherifl^  nor  had  the  said  M.  G.  tba 
any  authority  in  the  said  sheriff's  name  to  make  replevies  and  deliTNaiia 
of  distresses,  according  to  the  form  of  the  statute  in  such  case  made  oi 
provided,  milhout  this  that  the  said  D.  L.,  so  being  sheriff  of  the  said  counij 

of ,  according  to  the  form  of  the  statute  in  such  case  made  and  ff> 

Tided,  took  from  the  defendants  tlie  supposed  writing  obligatory  in  the  siud 
declaration  mentioned,  in  manner  and  form  as  the  plaintiff  haih  above  in  bit 
said  declaration  in  that  behalf  alleged;  and  of  this  the  defendants  put 
themselves  upon  the  country,  &c. 


2.  Plea  that  the  Suit  abated  by  the  Death  of  the  Plaintiff 

in  Replevin. 

Morris  v.  Malllima,  2  Q,  B.  295. 
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aeiieement  of  this  suit  there  was  due  and  owing  from  the  defendant  to  the 
plaintiff  upon  the  said  supposed  writing  obligatory,  by  the  said  condition 
thereof,  for  the  principal  and  interest  in  the  said  condition  mentioned,  a 

sertun  sum  of  money,  to  wit,  the  sum  of  £ ;  (/)  and  the  defendant 

bther  says  that  the  plaintiff,  before  and  at  the  time  of  the  commencement 
I  dns  iuic,  was  and  still  is  indebted  to  the  defendant  in  a  large  sum  of 

HQejy  that  is  to  say,  the  sum  of  £ ,  for  \Jrc,  state  the  subject-matter  of 

t^t  Mc  mile,  890,  n*  (y)  J  which  said  sum  of  money  so  due  and  owing  from 
lepkinciff  to  the  defendant  is  wholly  unpaid,  and  equals  the  money  so  due 
id  owing  from  the  defendant  by  virtue  of  the  said  condition  of  the  said 
^ycd  wridog  obligatory,  and  which  said  sum  of  money  so  due  and  owing 
iw  the  ^intiff,  or  so  much  thereof  as  shall  be  necessary  in  this  behalf,  he 
itdefeBdant  is  ready  and  willing  and  offers  to  set  off  and  allow  against  the 
■d  sma  of  money  so  remaining  due  and  payable  by  the  condition  of  the 
■d  writing  obligatory,  according  to  the  form  of  the  statute  in  such  case 
mk  and  provided ;  and  this  the  defendant  is  ready  to  verify. 


Replication  thereto. 

If  the  plaintiff*  do  not  claim  more  on  the  bond  than  the  sum  stated  in  the 
kato  be  due  thereon,  he  should  deny  the  set-off  as  in  the  form,  ante,  391^ 
onn  4.  If  the  plaintiff  claim  more  on  the  bond  than  the  amount  stated  by 
pendant  to  be  due  thereon^  the  replication  should  be  [see  infra,  note  (J),] 
that  before  and  at  the  time  of  the  commencement  of  this  suit^  there  was 
kd  still  is  due  and  owing  from  the  defendant  to  the  plaintiff  for  and  on 

count  of  the  said  sum  of  £ and  interest,  in  the  said  condition  of  the 

id  writing  obligatory  mentioned,  a  much  larger  sum  of  money  than  the 

id  sum  of  £ in  the  said  plea  mentioned^  to  wit,  the  sum  of  £ ; 

d  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c." 


STATUTES,  DEBT  ON. 
See  title  "  General  Issue  by  Statute,*'  ante,  441. 


TENDER,  (m) 


[Numqimm  indebitattu,  or  other  plea,  except  as  to  the  sum  tendered,  see  ante, 
S,  n.  (x).]  And  as  to  the  said  sum  of  £ ,  parcel,  &c.,  the  defendant  says 

)f)  Tfct  pracite  smn  dae,  or  elae  plaiotiif      ▼.  Ciay,  7  Tauot.  486.  Sed  qu.  per  Parke,  B., 
|ri«ply  aofs  was  due;  Symmom  ▼.  Knox,      2  M.  6c  W.  226.    The  pleadings  in  debt  are 


•  &•  06;  Grmwocd  v.  Barrett,  6  ib,  460.  in  sabstance  similar.    Note  the  difierence  as 

m)  Sm  plets,  and  obs.  ant*,  402  to  406.  to  actio  non  and  prayer  of  judgment,  in  re* 

m  m  bm  OMrataat  for  the  payment  of  gard  to  damages. 
mf,  a  tender  may  be  pleaded ;  Johtuon 

HH 


— 1«  "■'  '"'* 

See      '^    otM-*^  :^^* 

WO'*  ^""^  „    411. 
See  0"'^' 
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DECLARATIONS  IN  COVENANT. 


Obi.  Covenant  is  a  personal  action  for  the  recovery  of  damages,  occasioned  by  the  breach 
of  a  covenant  or  promise  under  Meal.  It  cannot  be  maintained  except  upon  a 
specialty.  See  in  general  Com. Dig.  and  Bac.  Ab.  tit  "  Covenant;"  1  Chit  PI. 
7th  ed.;  Piatt  on  Cov.  Index  in  ooc. ;  Bumetty.Lynck,6B.&C.602;  Hawkins 
T.  Sherman^  3  C.  &  P.  462.  In  general,  debt  lies  upon  a  specialty  for  the  nonpay- 
ment of  money,  ante,  412,  obs. ;  but  covenant  is  the  only  remedy  upon  a  oeed, 
where  the  action  is  not  brought  for  the  breach  of  a  covenant  to  pay  money,  or 
where  the  covenant  to  pay  the  money  is  collateral,  Harrison  v.  Matthews,  10  M. 
&W.768;  1S.C.2D.N.S.3I8;  and  see  £ar^rv.BtifcA«r,  15  L.  J.  Q.B.  289. 

Covenant  lies  on  an  express  covenant,  or  upon  one  implied  by  law  firom  particular 
words  used  in  a  deed,  as  upon  the  word  ''  demise**  or  <' grant "  in  a  lease,  as  im- 
portmg  a  covenant  by  the  lessor  that  the  lessee  should  quietly  enjoy,  Arc,  where 
there  is  no  express  covenant  on  the  subject ;  post,  478.  See  another  instance, 
post,  tit.  ''  Partners."  And  as  to  the  words  which  are  sufficient  to  constitute 
a  covenant,  Courtney  v.  Taylor,  6  M.  &  G.  851 ;  Rigby  v.  Greai  Weatem 
BaUway  Company,  14  M.  &  W.  811. 

Debt  is  the  proper  rorm  of  action  in  the  case  of  bonds. 

In  general  the  covenantee  may  maintain  covenant,  although  he  has  not  executed 
£e deed,  1  Chit  PL  7th  ed.  133 ;  see  Conftce// v.  Lucas,  2  M.  &  W.  Ill ;  Couch 
T.  Goodman,  2  Q.  B.  580 ;  and  if  there  be  two«  and  one  has  not  concurred,  but 
has  not  disdaimed,  both  should  join,  Petrie  v.  Bury,  3  B.  &  C.  353.  As  to 
when  a  covenant  is  joint  or  several,  see  SorAie  v.  Park,  12  M.  &  W.  146. 
Covenant  lies  upon  a  deed  inter  partes  only  between  the  parties  thereto ;  a 
stranger,  thou^  made  a  covenantee,  cannot  sue  thereon ;  Aarford  v.  Stuckey, 

1  Bing.  225 ;  Berkeley  v.  Hardy,  5  B.  &  C.  355 ;  Lord  Southampton  v.  Brown, 
6  B.  &  C.  718 ;  Randall  v.  BMy,  4  M.  &  W.  130.  Nor  can  covenant  be  main- 
tained by  private  parties  on  a  deed  executed  to  a  corporation  of  which  they  are 
members ;  Couch  v.  Goodman,  2  Q.  B.  580. 

In  covenant  the  venue  b  in  general  transitory.  It  is  local  in  actions  on  leases,  in 
certain  cases,  sec  post,  473.  The  declaration  should  state,  that  the  deed  is  sealed 
with  the  defendant's  seal.  Hall  v.  Bainbridge,  1 M.  &  G.  42 ;  and  make,  or  give  an 
excuse  for  not  making,  a  prqfert  thereof,  see  ante,  35,  note  (1).  The  covenant 
d^ued  upon  is  usu^Iy  set  out  verbatim  in  the  past  tense,  but  it  may  be  stated 
accoording  to  its  legal  enect,  and  perhi^  this  is  strictly  the  more  formal  course ; 
see  Steph.  on  PI.  339,  447,  4th  ed. 

In  stating  title  to  realty  through  the  medium  of  conveyances,  &c.  it  is  a  technical 
rule  that  the  deeds  should  be  pleaded  as  they  operate ;  see  id,,  post,  473,  obs. 
The  declaration  should  not  notice  irrelevant  covenants,  but  it  should  contain 
an  averment  of  the  plaintiff's  performance  of  any  matters,  which,  upon  the  true 
construction  of  tlie  deed,  constitute  a  condition  precedent  to  Uie  defendant's 
liability  upon  his  covenant ;  as  if  a  lessee  covenant  to  repair  "  on  being  provided 
with  timber,"  the  declaration  against  him  must  show  that  the  lessor  provided,  or 
was  willing  and  offered  to  provide,  timber ;  ITiomas  v,  Cadwallader,  Willes,  496 ; 

2  Saund.  352  c.  So  in  a  covenant  to  expend  a  sum  in  improvements  under 
a  surveyor  to  be  named  by  the  plaintiff,  the  naming  of  the  surveyor  is  a  condi- 
tion precedent  that  must  be  averred,  Coombe  v.  Green,  11  M.  &  W.  480;  2 
DowL  N.  S.  1023  ;  and  see  another  instance,  Trott  v.  Smith,  10  M.  &  W.  453 ; 
and  as  to  when  covenants  are  independent,  see  M*Intosh  v.  Midland  Counties 
Railway  Company,  14  M.  &  W.  548. 

The  breach  of  covenant  may  be  charged  in  a  general  form  in  the  words  of  the  deed : 
that  is,  the  very  words  of  the  covenant,  constituting  the  liabilitv,  may  usually 
be  employed  affirmatively  or  negatively  (as  the  case  may  be)  in  tne  formal  state- 
ment of  the  breach ;  Lutw.  329 ;  Lee  v.  Johnson,  3  T.  R.  307 ;  Harris  v.  Mantle, 
1  C.  &  M.  89 ;  Earl  of  Falmouth  v.  Thomas,  7  C.  &  P.  129. 

In  covenant  to  allow  a  business  to  be  carried  on  in  a  certain  shop,  a  breach  that 

FART  II.  I  I 
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defendant  impraperly  ilmt  uptbe  shop  ii  sufficient,  without  allpging  that  tbeibop 
waa  shut  up  at  unreasonable  or  improper  times ;  Hoiiga  v.  Gray,  4  DowL  733. 
In  cDTeniint  for  nonpayment  of  a  liqwdated  sum — as  on  a  mortgage  deed  for  non- 
payment of  the  sum  agreed  to  be  paid — on  a  Icate  for  nonpayment  of  rent — or 
upon  an  anuuity'deed  forarriian  of  tbe  annuity — if  the  dctendant  do  not  plead, 
or  the  plainliif  obtain  judgment  on  demurrer,  tbe  judgment  ii  not  final;  but 
there  is  no  occaiiou  to  bave  a  nrit  of  inquiry  to  ascertain  the  amount  due ;  it 
may  be  ascertained  by  reference  to  the  mantcr  on  a  rule  to  compute;  see  Cb. 
Arch.  Sth  ed.  So  thai  in  thcBc  cases  debt  is  not  much  more  advantageou* 
tlian  covenant.  K  jury  is  not  miricted  in  coTciiant  to  giving  nominal  dattuga, 
tliougl]  no  actual  damage  is  proved,  e.g.  not  inauting  preoUBeB;  Hey  v.  WyiJie, 
12  L.  J.  83,  Q.  B.  [  S,  C.  3  G,  &  D.  569. 


ANNUITY  DEEDS. 

The  oommenoament  will  bs  in  tbe  common  form,  aatt,  S,  and  the  decUratioa  viU  ba 
rimilar  to  the  fomi  in  debt,  anlc,  414,  omitting  the  allegation,  "  whereby  in  action  hath 
aocnied,"  &c,  and  Iho  averment  of  nonpayment  which  follows  that  allegation.  Debt  ii 
tbe  preferable  form  to  recover  the  arrears  of  sn  annuity,  ibid. ;  but  in  covenant  on  an 
■nniiity  deed  there  may  be  a  reference  to  the  monter  to  compute  princigHd  and  inlereri, 
in  ease  tbe  defendant  luffcr  judgment  by  dcfaidt,  ftc.  See  form,  &c.  againtt  lUretfi 
Beam  v.  Cole,  1  Dow.  -150,  ■103. 

APPRENTICES. 

See  forms  of  declarationi  in  covenant  upon  indentures  of  apprenticeship,  2  ChiL  PL 
7th  ed.  370;  Uugha  v.  Bumphrryi,  6  B.  &  C.  080,  As  to  the  law  upon  tfaia  lubjec^ 
see  Bum  J. ;  Harr.  Ind.  tit.  "  Apprentice*."  Tlie  apprentice,  if  under  age,  cannot  be 
«ied  upon  the  deed ;  Gilbert  v.  YlcUher,  Cro.  Car.  1 TD ;  see  Chit.  jiui.  Cant.  Index  in  voe. 
Hie  common  tbrm  of  the  indenture  ii  not  inter  partei.  It  begins,  "  Tfala  indenture  wit- 
neHethj  tluit  ftc,  bind*  hinuclf "  &c,  and  endi  with  n  clause,  that  "  for  the  ttiie 
peifenaftnce  of  the  indenture,  each  party  bioda  blmself  to  the  other,"  See.  7^ 
clause  constitutes  n  covenant,  and  binds  the  parties  executing  the  deed  nccordingto 
their  relative  positions ;  and  if  the  father  of  the  upprenlice  cifecilLe  llic  deed,  lie  ia  ''  " 


thereon  for  any  misconduct  iif  Ihc  apprentice  in  violation  of  its  provision!,  although  it 
be  not  expressed  in  term?  in  the  prior  pnrt  of  ihe  instnuuent  that  the  father  thereby 
covenants  with  the  master, i^c. ;  Hninc/i  v.  liivinglOH,  31>ougl.  5IR ;  Ciiinmiiig  v.  IliU, 
3  B.  &  Aid.  5'J.  I'lio  common  indctilurc  often  runs,  that  the  master  covenants  (not 
stating  with  ithom)  to  instruct  the  apprentice,  Src. ;  and  it  seems  that  In  such  case  the 
latter  alone  (if  a  parly  to  the  deed)  sliunld  be  the  plalntiH'  in  nn  action  against  the 
master  for  a  breach  ot^  bis  covenant,  although  the  father  be  .ilso  a  covcnantmg  party. 
See  a  form  by  an  apprentice  against  his  master,  to  whom  lie  bad  been  assigned,  for  not 
inatnicting  lum,  &c.,  Morris  v.  Cox,  2  M.  it  G.  f,r>9. 


By  a  Mother  and  l^ncla  of  an  Ajiprentice  agniiist  a  Master  on  an 

Indenture  of  Apprenticeship  ;  1,  for  dischargimj  the  Apprentice; 

^,for  not  instructing  him  ;  and,  I),  for  not  finding  him  wit/i  Meal 

and  Drink,  &c.  (a) 

For  that  whereas  heretofore,  lo  wit,  on  [4'c-]  by  a  certain  indenture  of 
apprenticeship  then  made,  which  said  indenture  was  nnil  is  scaled  with  the 
seal  of  the  defendant  [but  being  in  the  possession  of  the  defendant(6)  the 


day  of  the  date  of  those  presents  for,  during  and  until  the  full  end 
I  of  seven  years  from  thence  next  following  to  be  fully  complete  and 
uring  which  said  term  it  was  thereby  covenanted  and  agreed  that 
apprentice  his  said  master  faithfully  should  serve,  his  secrets  keep, 
i\  commands  everywhere  gladly  do ;  that  he  should  do  no  damage 
id  master,  nor  see  it  to  be  done  of  others,  but  that  he  to  his  power 
ill  or  forthwith  give  warning  to  his  said  master  of  the  same ;  that 
d  not  waste  the  goods  of  his  said  master,  nor  lend  them  unlawfully 
that  he  should  not  contract  matrimony  within  the  said  term ;  that 
d  not  play  at  cards,  dice,  tables  or  any  other  unlawful  games, 
hit  said  master  might  have  any  loss ;  that  with  his  own  goods  or 
iiring  the  said  term,  without  licence  of  his  said  master,  he  should 
luy  nor  sell ;  that  he  should  neither  haunt  taverns  or  playhouses, 
Qt  himself  from  his  said  master's  service  day  nor  night  unlawfully, 
1  things  as  a  faithful  apprentice  he  should  behave  himself  towards 
master  and  all  his  during  the  said  term :  And  the  defendant  for 
his  executors  and  administrators,  did  thereby,  in  consideration  of 
icet  of  the  said  J.  W.  P.  {the  apprentice),  and  the  covenant  of  the 
I  thereinafter  contained,  covenant,  promise  and  agree  with  and  to  the 
I  that  he  the  defendant  his  said  apprentice  in  the  art  of  a  pawnbroker 
;  usedy  by  the  best  means  that  he  could,  should  teach  and  instruct 
to  be  taught  and  instructed,  finding  unto  his  said  apprentice  suffi- 
att  drink  and  lodging  during  the  said  term  :  And  the  plaintiffs  did 
covenanti  promise  and  agree  with  and  to  the  defendant,  his  executors 
linistrators,  that  they  the  said  Mary  P.  and  W.  B.,  or  one  of  them, 
er  executors  or  administrators,  should  and  would  find  and  provide 
laid  J.  W.  P.  (the  apprentice)  proper  and  sufiicicnt  wearing  apparel 
hingi  and  medicines  in  case  of  sickness,  and  all  other  necessaries 
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to  serve  the  defendant  as  liis  apprentice  in  the  art  aforesaid  during  the  uid 
term  in  the  said  indenture  mentioned,  acconliiig  to  the  true  intent  and 
meaning  of  the  said  indenture,  and  that  he  the  said  J.  W,  P.  stayed  and  con- 
tinued in  the  said  service  of  the  defendant  from  thence  for  and  during  part 
of  the  said  term  o/ seven  years  in  the  said  indenture  mentioned,  to  wit,  until 

the day  of ,  a.  d. ;  And  the  plaLntiSa  further  say,  that  they 

did,  during  the  said  time  that  the  said  J.  W.  P.  remained  and  continued  in 
Buch  service  of  the  defendant,  6nd  and  provide  for  the  said  J.  W.  P.  proper 
and  sufficient  wearing  apparel  and  washing,  and  medicines  and  all  other 
necessaries  on  tlieir  part  to  be  found  and  provided,  and  were  always  ready 
and  wdling  and  offered  to  find  and  provide  the  same  for  the  said  J.  W.  P. 
during  the  residue  and  remainder  of  tlie  said  term,  according  to  the  true 
intent  and  meaning  of  their  said  covenant  in  that  behalf,  of  which  the 
defendant  always  had  notice :  Yet  the  defendant  did  not,  during  the  sMd 
time  that  the  said  J.  W.  P.  so  was  ajid  continued  in  his  said  service  as  suck 
apprentice  as  aforesaid,  or  any  part  thereof,  teach  or  instruct  or  cause  to  be 
taught  or  instructed  the  said  J.  W.  P.  in  the  art  of  [n  pannbroker],  which 
he  the  defendant  used,  by  the  best  means  that  he  could,  or  in  any  other 
nianner  whatsoever,  hut  wholly  omitted  and  refused  to  do  so,  and  therein 
wholly  tailed  and  made  default,  contrary  to  the  form  and  effect  of  the  said 
covenant  of  the  defendant  so  by  him  made  in  that  behalf  as  aforesaid;  And 
the  plaintitTs  further  say,  that  although  the  said  J.  W.  P.  haih  always  during 
the  said  term  been  desirous  of  remaining  and  continuing  in  the  said  service 
of  the  defendant  as  such  apprentice  as  aforesaid  for  and  during  and  until 
the  expiration  of  the  said  term  of  seven  years  in  the  said  indenture  men- 
tioned, of  which  the  defendant  always  had  notice  :  Vet  the  defendant  after- 
wards and  during  the  said  term,  and  long  before  the  expiration  thereof, 
to  wit,  on  [^-cOi  without  the  license  and  consent  and  against  the  will  of 
the  said  J.  W.  P.,  discharged  and  dismissed  out  of  his  said  service  from 
thence  hitherto  and  during  all  that  time  wholly  refused  to  permit  or  suHer 
the  said  J.  W,  P.  to  remain,  continue  or  be  in  his  service  as  such  apprentice 
as  aforesaid,  and  hath  not,  during  any  part  of  the  said  last-mentioned  time, 
taught  or  instructed  the  said  J.  W.  P.  or  caused  him  to  be  taught  or 
instructed  in  the  said  art  of  [a  jmiinbroker'^  which  he  the  defendant  used, 
by  the  best  means  that  he  could,  or  in  any  other  manner  whatsoever,  as  he 
ought  to  have  done  according  to  the  form  and  effect  of  his  said  covenant  in 
that  behalf;  And  the  plaintiffs  further  in  fact  say,  that  the  defendant  did 
not  nor  would,  after  the  making  of  the  said  indenture  and  during  the  last- 
mentioned  time,  or  any  part  thereof,  find  unto  the  said  J.  W.  P.  sufficient 
meat,  drink  or  lodging,  (c)  or  any  meat,  drink  or  lodging  whatsoever,  accord- 
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form  and  effect  of  his  said  covenant  in  that  behalf,  but  hath 
lily  neglected  and  refused  and  still  neglects  and  refuses  so  to  do, 
die  said  indenture  and  the  said  covenant  of  the  defendant  in  that 
lade  as  aforesaid ;  and  so  the  plaintiffs  in  fact  say,  that  the 
Ithoagh  often  reqaested  so  to  do,  hath  not  kefA  with  the  plaintiffs 
"eoants  so  by  him  made  with  the  plaintiffs  as  aforesaid,  but  hath 
nme,  and  to  keep  the  same  with  the  plaintiffs  hath  hitherto 
icted  and  refused  and  still  doth  neglect  and  refuse ;  to  the  damage 
ifis  of  ^ ;  and  therefore  they  bring  their  suit,  &c. 


CHARTER  PARTIES. 


irttr  iMurty  is  under  seal,  the  declaration  should  be  in  covenant,  or  it  may 
he  action  be  merdy  for  the  nonpa3nnent  of  money ;  and  the  action  should 
Mm  the  deed.  See  the  fbrms  m  atsumptit,  referred  to  ante,  108 ;  Pcrier 
&  W.  381 ;  Walter  v.  FothergUl,  7  C.  &  P.  392;  forms  in  covenant^ 
1  ed.  376 ;  Abb.  Ship,  by  Seijt.  Shee,  Index,  **  Charter  Party." 


GOODWILL  OF  A  BUSINESS. 


Defendant  far  a  Breach  of  Covenant  not  to  practise  as 
a  Surgeon  within  certain  limits. 

(Oft  V.  Clarke,  14  M.  &  W.  187  ;  and  see  ante,  123,  Form  2. 


HEIRS  AND  DEVISEES. 


tration  in  Covenant  against  an  Heir  and  Devisee,  (d) 

To  wit,  A.  B.  by ,  his  attorney,  complains  of  C.  D.,  heir  of 

sed  [and,  if  the  fact,  "  which  said  G.  H.  in  his  lifetime  was  heir 

veo.  4  &  1  Will.  4,  c.  47,  all  tnanner  as  the  heir  wonid  be,  or  for  not  con* 

imentary  Timitatioos,  diiposi-  fessing  the  lands  or  tenements  descended, 

tneiita*  made  of  or  concemiog  By  sect.  4,  if  there  is  no  heir«at-law,  ac- 

mentt  or  hereditaments,  or  any  tions  may  be  maintained  against  the  devisee 

B  or  thaige  cut  of  the  same,  alone. 

inQin  It  the  time  of  his  decease  By  ss.  6  and  8,  the  heir  and  devisee  are 

in  fee  in  possession,  reversion  each  made  answerable  for  debts,  although 

r  hun  poWer  to  dispose  of  by  they  may  aell  the  estate  before  action  brought, 

taken  as  against  persons  with  to  the  value  of  the  lands  sold, 

tor  tball  have  entered  into  any  The  former  stat.  3  &  4  Will.  &  Mary,  c.  14, 

,  ordther  specialty  binding  on  did  not  extend  to  actions  ot covenant;  Wilson 

firaadnlent  and  void.  Knubley,  7  East,  127.    See  the  excellent  note 

Mery  ereditor  by  bond,  cove-  on  this  subject,  and  the  pleadii^  connected 

specialty,  may  maintain  any  therewith,  2  Saunders,  7  ',  and  Farley  v.  Bri* 

r  covenant  agamst  the  heir  and  ant,  3  Ad.  &  £.  839,  cited  infra ;  Hunting  v. 

ir  the  devisees  of  such  first-  Sheldrake,  9  M.  &  W.  256.    Covenant  by 

I,  Jaimitjf;  and  snch  devi-  heir  on  a  lease,  post,  479,  Form  4. 


ible  for  a  lalse  plea  in  the  same 
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of  X.  Y.  {the  oUigor)  (6)  ].  and  E.  F.  devisee  of  the  uid  O.  H.  of  di* 
Imndi  and  (eoemenli,  which  wen  of  the  gaid  G.  H.  deceased,  at  the  tioM 
hii  death,  bj  hii  latt  will  and  teitament,  who  hare  been  Bummoned  to  aim 
the  said  plaintiff  in  an  action  of  covenant.  Foi  that  whereas  in  tha  lifeti 
of  the  said  G,  H.,<o  wit,  on  [4-c.],  by  a  certain  indenture  then  made  bMwi 
the  defendant  of  the  one  part,  and  the  said  G.  H.  of  the  other  part,  wh 
indenture,  sealed  with  the  seal  of  the  said  G.  H.,  the  plaintiff  now  brii 
here  into  Court,  the  uid  G.  H.  did  for  himielf,  Au  hein,  (c)  oxecuton  i 
administralois,  covenant  [^c],  tliat  he  the  said  G.  H.,  his  heirs  [^C.  Ml 
the  covetiani  as  iwtia/]  ;  and  although  the  time  so  appointed  for  jwymenl 

the  said  sum  of  £ and  interest  elapsed  before  the  death  of  the  t 

G.  H.,  ((0  nevertheless  the  said  G.  H.  in  his  lifetime  did  not  pay,  nor  hi 
the  defendants,  nor  hath  either  of  them,  since  the  death  of  the  said  G.  1 

paid  to  the  plaintiff  the  said  sum  of  £ and  interest  for  the  sane  on  i 

day  so  appointed  for  payment  thereof,  or  at  any  other  time ;  and  theit 
now  due  and  owing  to  the  plaintiff,  for  and  on  account  of  the  said  sun 

£ and  interest,  a  large  sum  of  money,  to  wit,  j£— — ,  contrary  toi 

said  indenture;  to  the  plaintiff's  damage  of  ^ ,  and  therefore  bebtiii 

his  suit,  See. 


See  fonni  of  declarationi  on  coTensnts  of  indemnity,  Saward  v.  Anitty,  2  Kd 

Amory  v.  Brodrkk,  5  B.  &  Aid.  712 ;  2  Chit.  R.  329,  S.  C. ;  Foalc  v.  Wtk 
&  C.  29 ;  Nash  v.  Palmer,  5  M.  &  Sel.  374.  By  adminiatrator  for  not  'mixii.  . 
intestate  agamst  annuity  granted  to  (bird  party,  Carr  v.  Roberts,  5  B.  &  Ad.  7S.  I 
not  indemnifying  for  liabilitiea  incurred  under  a  former  deed,  G'tUett  v.  Aiboll,  T 
&  £.  783 ;  Carr  v.  Roberts,  S  B.  ft  Ad.  7S.  By  anignar  of  lease  sgoiint  amp 
pott,  Form  3,  p.  478. 
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LEASES. 


Mt  Whn  the  actioii  if  £ar  rent  due  on  a  lease  executed  by  the  lesaee,  either  debt  or 
coFeoant  may  be  maintained  by  the  lessor  or  his  assignees,  or  representatives, 
■gaiiiBt  the  lessee  or  his  assignees,  or  representatives ;  antCf  428.  There  is  this 
WBBtptioni  that  where  the  landlord  has  accepted  rent  from  the  assignee,  and  has 
thus  recognized  the  assignment,  he  cannot  sue  the  lessee  in  debt ;  1  Saund.  241 ; 
S  Samid.  297 ;  on/e,  459.  See  forms  in  assumpsit  for  rent  on  a  demise  not  under 
Mil,  mnief  147.  Where  a  daim  upon  a  lease  is  not  for  rent,  an  action  thereon 
by  the  lessor  or  lessee,  or  by  or  against  either  of  tlieir  personal  representatives, 
BHttt  be  in  covenant. 

In jranenl  a  party  suing  upon  a  lease  must  show  his  title  in  the  dedantion. 
Whore  the  lessor  is  the  plaintifi)  his  title  is  not  made  the  subject  of  any  special 
allegation,  because  the  lease  operates  as  an  estoppel  against  the  lessee  and  his 
■trigni,  ttid  the  title  is  admitted,  Beckett  v.  BrwUey,  7  M.  &  O.  994 ;  where 
the  lessor  has  only  an  equitable  interest,  that  fact  may  be  stated  in  the  declara- 
tion, in  which  case  the  covenants  to  pay  the  rent,  &c.,  will  be  considered  as 
oorenanti  in  ^ross,  so  as  to  estop  the  defendant  fVom  pleading  that  the  phuntiff* 
had  no  reversion  in  the  premises;  Fargeter  v.  Harris,  15  L.  J.,  113,  Q.  B. 
Bat  if  the  action  be  brought  by  the  assignee  or  representatives  of  the  lessor,  he 
ouiat  speciallv  deduce  his  title  on  the  face  of  the  declaration,  and  show  how  it 
passed;  see  the  forms,  i/os/,  479  to  482.  So  where  the  action  is  brought  by  the 
assignee  of  the  term  oemised,  he  must  trace  and  set  forth  his  title  in  ^tail. 
Aa  to  the  mode  of  describing  the  estate  and  quantity  of  interest,  and  showing 
the  derivation  of  the  title,  see  Steph.  4th  ed.  334, 342 ;  1  Cliit.  PI.  7th  ed.,  Index, 
'<  Title  Pleaded."  "  In  deducing  a  title  it  is  the  established  rule,  that  conveyances 
are  to  be  pleaded  as  they  operate,"  per  Parke,  B.,  Price  v.  Williams^  1  M.  &  W. 
14;  Moore  v.  Earl  of  FlymoiUh,  5  B.  &  Aid.  70.  Thus  if  a  deed  operate  in 
law  as  a  surrender,  it  should  be  pleaded  as  such  with  a  surtum  reddidit,  though 
it  purport  to  be  a  conveyance;  1  Saund.  235  b,  note  9. 

The  venue  is  transitory  in  debt  or  covenant  on  a  lease  by  the  lessor  or  his  personal 
representatives  against  the  lessee,  or  by  the  lessee  against  the  lessor;  and  in 
covenant  by  the  assignee  of  the  reversion  against  tlie  lessee,  or  by  the  lessee 
i^gainst  the  assignee  of  the  reversion.  But  the  venue  is  local  in  debt  by  the 
assiffnee  or  devisee  of  the  lessor  against  the  lessee ;  and  in  debt  or  covenant  by 
the  lessor  or  his  personal  representatives,  or  the  assignee  of  the  reversion  against 
the  assignee  of  the  lessee ;  and  in  debt  (in  the  debet  and  detinet)  against  the 
executor  of  the  lessee ;  and  in  covenant  by  the  assignee  of  the  lessee  against  the 
lessor;  1  Saund.  241  b,  c,  d,  note  6 ;  1  Chit.  PI.  7th  ed.  284.  See  as  to  the  state- 
ment of  venue  and  the  consequences  of  misstating  it,  ante,  2,  obs.  (d).  In  Boyes  v. 
Hewiisonf  2  Bins.  N.  C.  575 ;  7  C.  &  P.  127,  5.  C. ;  in  a  local  action  of  covenant 
on  a  lease,  the  ptaintifT  laid  the  venue  in  a  wrong  county,  but  as  the  locality  of 
the  premises  dia  not  appear  on  the  declaration  and  no  issue  was  raised  thereon, 
it  was  decided  that  the  defendant  was  not  entitled  to  a  nonsuit;  the  defendant 
ought,  it  seems,  to  have  pleaded  that  the  venue  was  wrongly  laid ;  Richards  v. 
Ettsto,  3  D.  ft  L.  515.  The  3  &  4  Will.  4,  c.  42,  s.  22,  gives  a  power  to 
the  Cdurt  to  direct  local  actions  to  be  tried  in  any  county.  In  Tremeere  v. 
Morriion,  1  Bing.  N.  C.  89,  in  a  local  action  of  covenant,  the  declaration  stated 
fbie  county  in  the  nuuvin,  and  charged  that  the  defendant  entered  and  became 
poMened  of  the  premises,  "  to  wit,  in  the  county  aforesaid,"  and  it  was  held,  on 
Mfiuirer,  that  tnis  amounted  to  a  sufficient  allegation  that  the  premises  were 
iitncte  in  the  county  mentioned  in  the  margm. 


1.  By  a  Lessor  against  his  Lessee  for  Non-payment  of  Rent,  {e) 
CtmmiencemeiUt  ante,  5.]    For  that  whereas  heretofore,  to  wit,  on  [^c],  (/) 

£)  See  iIm  preceding  note  as  to  form  of         (/)  This  is  usually  the  date  of  the  lease, 
H  aad  vCDve,  &c.    Declaiation  for  not      but  a  mistake  would  not  be  material  if  the 


jllg  tn«,  Tremeere  v.  Merritm,  1  Bing.  words  *'  bearing  date,"  &c.  were  omitted ;  Hall 
.  C*  89 ;  OD  a  demise  of  railway  shares,  v.  Catenate,  4  East,  477.  And  even  then  a 
ebtt  V.  Bredtejf,  7  fif .  &  G.  994.  variance  would  be  amendable  at  the  trial 
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by  a  certain  iniknture{g)  then  mule  (A)  between  the  pliuotiff  of  tbe  ons 
pftrt  Bud  tbe  defendant  of  the  other  part,  (i)  the  cmmlerpart  (Ic)  of  wUdi 
■aid  indenture,  [or  i/bot/i  parts  of  the  deed  be  orig'taaU,  thai  u,  ^gntd  6y  oU 
(Ac  contracting  parllei,  tag,  "  one  part  of  vrhich  indenture,"]  tealed  wUb  tfce 
seal  of  the  defendant,  tbe  ptaintifi' now  brings  here  into  Court,  (0  the  plaintiff 
did  demise  and  lease  [uting  the  itttrda  of  ike  kaseimy]  unto  the  defendant 
a  certain  messuage  or  dwelling-house,  lands  and  premises, (n)  liluaie  in  the 
county  aforesaid,  (o)  to  have  and  to  hold  the  same  unto  the  defendant,  fak 

executors,  administrators  and  assigns,  from  the day  of ,  th^n  (an 

pa*l,  to  the  full  end  and  term  of years  thence  next  ensuing  and  fully 

to  be  complete  and  ended,*  (p)  yielding  and  paying  therefore  yearly  and 
every  year  during  the  said  term  to  the  plaintiff,  his  heirs  or  assigns,  £of 
''executors,  adininistrarors  or  assigns,"  as  the  case  may  be,]  the  clear  yearly 

rent  or  sum  of  £ ,  payable  quarierly,  (that  is  to  say)  on  the  2fith  day  al 

March,  the  24th  day  of  June,  the  2<Jth  day  of  September,  and  the  85th  digl 
of  December,  in  each  and  every  year,  by  even  and  equal  portions,  (q)  And 
the  said  defendant  did  thereby  covenant,  promise  and  agree  to  and  nith  the 
plaintilF  to  pay  or  cause  to  be  paid  to  the  plaintiff  the  said  yearly  rent  or 


I 


^)  Thii  won)  impoili 
wiiting  aodei  sea) ;  Amtintv,  Whiui/H,  4  U. 
k  0.  BOI.  By  8  &  9  Vict.  c.  106.  •.  3, 
IsuM  r«qaircd  bjr  Itw  lo  be  in  wriling  oiDit 
(tftcr  111  Oct.  1846)  be  by  cl«e<J. 

(A)  l)iclmtiOD9lBlcd,"by iDiliDtutepur- 
(MTliti; ui b« mill* belWMD  {IfB.]  itwtawit- 
tu*fd  ib*t"  [^E.],held,  after  plea,  inffideaily 
certain;  Bagitim  v.  Bailiy,  8  Viag.  256. 

"    '  ;  parlies  lo  ilie  deed  truly; 
/,iraer.(.in,  2  V.  !t  P.  434 


(0  Suleallil. 


:.  lUvouU.  1  U.  &  B. 


M.  &  MaL  6 
433. 

(*)  It  is  no  "riance  where  the  profert  is  of 
"  tbe  laid  iadeoture,"  lo  give  id  evidence  a 
tttiinltrparl ;  Panel.  Morris,  3  U.  &  Ad.  3^6. 

<0  As  to  proferl,  see  ante,  35,  note  (>)• 

(m)  TbelegalefTectmaybestaledi  IViUoit 
V.  Ihamhall,  I  Y.  &  J.  2.  VariaEre  in  staling 
power  10  leaae;  Porvnore  t.  £i(iin,  1  B.  & 
C.  694. 

(n)  It  is  unnecessary  and  not  usual  to 
dcKribe  the  premises  fully;  1  Siuod.  233, 
n.  (3);  S  Saund.  366,  a.  (11.  A  variance 
would  be  amendable  ai  ibe  trial. 

(>i)  As  to  the  Etalemeot  of  the  local  dc- 
■cri[Mion,  &c.,  see  lupru,  obs, ;  when  the 
venue  is  transitory  it  need  not  be  staled  in  the 
declaration  where  the  premises  are  situate. 

(pj  Tbe  term  for  which  the  pramisea  are 
demised  should  be  ilatedi  Tvrntr  v,  Lamb, 
2  D.  4t  L.  871  i  5.  C.  14  M.  &  W.  412. 
Sometimes  the  habtndum  luns  "  determiaable 
oeverlheless  as  hereiuafler  mentionetl,"  and 
the  lease  aubsequenlly  gob  tains  a  clause  far  de- 
lermioing  the  lease  by  wiiliea  notice  at  the  ead 
of  seven  or  fourteea  years.  In  tbis  case  add 
the  words  "  determinable,"  &c.,  and  set  forth 
the  cUiue  alluded  to  in  the  declaration,  and 


afiei  showing  the  leuee'i  entt^.  if  the  lem 
hn  been  delennined  by  (he  nolica,  iboir  tbfi 
fact  as  follows  :  "  and  the  ptaiatilT  aven  IhU 
afterwards  and  during  the  said  (enn  of  Imntf^ 
one  years,  to  wit,  at  the  eipiialioa  of  the  UK 
seven  years  of  the  said  term,  that  ii  to  lay, 
oa  [tjri.j,  tbe  latd  tem  wh  eidsd  anf  ^ 
lemined  by  riUDB  of  a  certain  jwtin  Iki 

writing,  given  by  the  rUftndani  to  llie  platii- 
i-ff  sii  calendar  month:  before  tJie  cjtpiratioa 
or  Ihc  liisl  icvtn  ycais  of  Ihc  said  term  of 
twenly.one  years,  to  wit,  on  [jr.],  of  his  Ibe 
defendant's  intention  to  quit  Ibe  said  pre- 
mises and  deslie  to  determine  the  said  term 
ot  the  expiration  of  the  said  litat  seven  yean 
of  the  said  leim  of  twenty-one  years."  But 
where  the  habendum  is  for  twenty-one  yean 
absolutely,  a  power  to  determiiK.  contajaed 
in  a  separate  clause,  not  before  referred  lo, 
I  be  noticed  ;  Hill  v.  Saundtn,  1  C. 


ttP.S 


le(,). 


(;)  The  reddendum  should  be  slated  in  the 
terms  of  the  lease.  The  conHDOD  form  is  Id 
the  above  efFect.  If  there  be  any  eicrptim  io 
the  reddendum  it  should  be  stated  :  in  rmni. 
juiir  V.  OrmraH,  6  U.  &  C.  430,  the  rawrva- 
lion  was  "  except  as  hereinafter  menliotied," 
referring  to  a  subsequent  proviso,  by  which  a 
deduction  was  to  be  made  in  a  certain  avtat, 
which  bad  not  happened;  Held,  a  variaacelo 
state  the  reservation  as  absolute.  But  wlitn 
u  lease  contained  a  distinct  provtso  that  if  t 
certain  event  shnuid  happen  after  tbe  ut)cs> 
tion  of  the  lease,  tbe  rent  reserved  ibonld  bt 
reduced,  it  was  held  that  t 
rent   might  be  declared  o 


:  covenant  tow 
as  an   abaolM 


:  ThibauU  n 
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'I  al  and  upon  the  said  several  days  and  times  whereon  the 
0  ao  reaenred  and  made  payable.     By  virtue  of  which  said  demise 

ndant  afterwards,  to  wit,  on  the  said day  of ,  a.  d. , 

term  began^  or  if  it  began  as  from  a  day  before  the  date  of  the  lease, 
dmyafthe  date  of  the  lease i]  entered  into  the  said  demised  tenements, 
poneased  thereof  for  the  said  term,  (r)  Nevertheless  the  plaintiff 
ttth,  that  after  the  making  of  the  said  indenture,  and  during  the  said 
d  before  the  commencement  of  this  suit,  to  wit,  on  the  — —  day  of 

D. 9  («)  a  large  sum  of  money,  to  wit,  the  sum  of  £ -,  (t)  of 

aforesaid  for  [<*  oti^"]  year,  ['<  and  two  quarters,"  or  <<  the  half  of 
fear,"]  of  the  said  term  ending  on  the  day  and  year  last  aforesaid,  (u) 
ind  was  due  and  owing  from  the  defendant  to  the  plaintiff,  and  still 
Bar  and  unpaid  to  the  plaintiff,f  contrary  to  the  said  covenant  of  the 

It;  to  the  plaintiff's  damage  of  £ ,(«)  and  therefore  he  brings 

&c. 


sMor  against  Lessee  for  not  repairing^  §cc.,  and  for  removing 

Fixtures. 

encementg  ante,  5,]  For  that  whereas  heretofore^  to  wit,  on  [^c], 
tain  indenture  then  made  between  the  plaintiff  of  the  one  part  and 
ndant  of  the  other  part,  the  counterpart  of  which  indenture,  sealed 
i  seal  of  the  defendant,  the  plaintiff  now  brings  here  into  Court, 
ntiff  did  demise  [^proceed  as  in  the  last  form  to  the  asterisk :]  and 
mdant  did  thereby  covenant,  promise  and  agree  to  and  with  the 
that  he  the  defendant  should  and  would  {y)  from  time  to  time  and 
les  during  the  said  term  thereby  granted,  well  and  sufficiently  repair, 
img  the  words  from  the  deed,  which  may  be  thus ;]  amend,  maintain, 
glase,  pave,  preserve  and  keep  the  said  messuage,  tenement  or 
;-house,  and  all  the  areas,  vaults,  cellars,  buildings,  drains,  sinks, 
md  appurtenances  to  the  same  belonging,  in,  by  and  with  all  neces- 
larations  and  amendments  whatsoever ;  (2)  and  also  should  and 
noe  in  every  three  years  during  the  said  term,  at  his  and  their  own 
d  charges,  paint  twice  over  in  oil  colour  in  a  workmanlike  manner 


lal  but  mmeoeisary  tllega- 
908,  nole  (1). 
I  lait  qowler  day  on  which  any  part 
an  elaiBNd  aceroed  due. 
I  fliiDliff  may  reco? er  ieu  than  he 
b*  daa;  bat  it  is  not  jndiciotts  to 
ha  dadaraiion  more  than  the  exact 
baeaast  as  to  the  excess,  the  plain* 
a  labjactrf  to  the  costs  of  a  plea 

*«  and  thta  ehfied"  or  <*  last  elaps- 
r.2Vinier,4B.&C.167; 


(x)  A  sum  soflkient  to  cover  all  arrears, 
and  interest,  if  claimed ;  ante,  48,  note  (s). 

(1^)  Set  out  the  covenants  vtrbalim  from 
the  deed  in  the  past  tense. 

(s)  If  there  he  any  qoalification  or  proviso 
in  the  covenant  that  the  landlord  shall  pro- 
vide timber  or  materials,  it  must  be  stated^ 
and  there  must  be  an  allegation  that  the  land- 
lord performed  such  condition  precedent,  or 
ofiered  so  to  do,  &c. ;  Thomat  v.  CadtoalUuUr, 
WiUes,  R.  496;  Leva  v.  WtlU,  7  C.  &  P. 
222 ;  Campbell  v.  Jona,  6  T.  R.  671 ;  Levy 
▼.  Herbert,  7  Taunt.  314. 
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■n  the  outside  wood-work,  iron-work  anil  apouU  about  or  belonging  li 
■aid  meatUBge,  tenemcDt  or  dwelling-house  nhich  had  usually  been  or  onght 
to  be  painted ;  and  tlie  same  premises  being  so  well  and  sufficiently  repaired, 
■upported,  sustained,  maintaineil,  purged,  paved,  glazed,  painted,  amended 
and  kept  in  repair,  and  all  additions  and  improvements  tliat  migbt  be  made 
or  added  thereto,  should  and  would  at  the  end  or  other  sooner  detcrminatioii 
of  the  said  term  thereby  granted,  which  should  first  happen,  peaceably  and 
quietly  leave,  surrender  and  yield  up  unto  the  plaintilf,  together  also  with  the 
fftveral  fixtures,  matters  and  things  mentioned  and  set  forth  in  the  schedule 
Of  Inventory  thereunder  written,  in  good  plight  and  condition,  [reasonable 
use  and  wear  thereof  and  casualties  by  fire  happening  thereto  in  the  mean- 
time only  excepted,  (a)']  as  by  the  said  indenture  fully  appears.  By  vimw 
of  which  demise  the  defendant  then  entered  (b)  into  the  said  demised  pie> 
mises  with  the  appurtenances,  and  became  and  was  thereof  possessed,  and 
continued  so  thereof  [Mssessed,  from  thence  until  the  said  demise  ended  and 

determined,  to  wit,  the day  of ,  a,  d. ,  [or  if  llie  term  had  itot 

expind  if  lien  the  utrit  miu  Uturil,  my,  "  hitherto  ;"J  Yet  the  defendant  did 
not  nor  would,  from  time  to  time  al^er  the  making  of  the  said  indenture  and 
during  the  said  term  iliereby  granted,  well  and  suflicieiitly  repair  [Sfc.folUM- 
ing  the  woTiU  in  the  Hei^d]  or  amend,  maintain,  cleanse,  glaze,  pave,  pr^ 
serve  or  keep  the  said  meHsuage,  tenement  or  dwelling-house,  or  the  areas 
[^c]  or  appurtenances  to  the  same  belonging,  or  any  or  either  of  tliem  « 
any  part  thereof,  in,  by  or  with  all  or  any  necessary  reparations  or  amend- 
ments ;  but  on  the  contrary  thereof,  (c)  the  defendant,  at\cr  the  making  of 
the  said  indenture  and  during  the  said  term  and  whilst  he  was  so  possessed 
of  the  said  demised  premises,  with  liie  appurtenances  ns  aforesaid,  to  wit, 

on  the day  of ,  v.  n   ,  [any  da//  after  the  daft  of  the  lease,  arid 

ajier  ihc  commencetiieiil  of  tht  dcimsc,  and  ahoxit  the  time  tht  non  lepatr  began^ 
and  from  thence  for  a  long  time,  to  tMt,  untd  the  md  of  tht.  said  term  [oi 
if  the  term  he  not  endcd{d)  say,  "  untd  the  (.ommeneement  of  this  suit,'] 
suffered  and  permitted  the  said  messuage  tenement  or  duelling-house,  and 
the  areas  [i^t.]  and  appurtenances  to  the  same  belonging    to  bo  and  con- 


(a)  II  is 

a  the  c 


nill.2  li.  J^ 
Camp.  30  ; 
»,  CmWurJ, 


B.39S;  Tempanui.  I 

1  Chit.  PI.  7th  ed.  311 

8  A.  &  E.  148  i  aim  if  tlie  repaiis  arc  to  be 

effected  after  notice  in   wriling,    notice  in 

wiitiDg  muil  be  stcneil,  ihid. 

(6)  Not  necessary  tu  illege  that  a  lesKe 
for  jeara  interid.  1  S»uinl.1103.  o.  ( l>  ;  Com. 
Dig,  "  Pleader,"  2  W,  14;  nor  tembli,  his 
■laigaee.  1  B.  &  U.  238. 

(c)  In  Hanii  t.  Mantle.  3  T.  K.307.  the 
declaralioa  chiiged  that  the  dafeiidaDt  hail 
ool  used  Iha  fana  in  a  hosbaidlilie  manner, 
"  bui  00  (be  coDtreif  UiertoE  had  commilled 


isle  and  It  «ji  lieiJ  t(  al  it  las  not  juf 
lent  foi  liim  to  piuve  merely  that  defendaDt 
d  used  Ihe  farm  to  id  unhusbandliU  mao. 
[.  but  tlial  tlie  form  of  allegalian  bound  (he 
thai  defendant  liad  c 


«  Edge  >.  Ftmlftrlon,  13 


W.  187  ;  S.  C.  I  U,  &  L.  467. 
(li)  A  covenant  lo  lurp  in  repair  in  broken 
by  non-repair  during  the  term,  ibough  ika 
term  be  not  ended  ;  LuinDra  t.  Robua,  1  B. 
&  Aid.  5B4.  Meaning  of  ibe  term  "  habitable 
lepaii;  Bilcher  v.  M-IiUmI,,  B  C,  &  P.  720. 
Itreacb  in  noa-repair  of  tittmal  walls,  IK.; 
Grttn  V.  Ealtf,  3  Q.  B.  236. 
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the  same  were,  for  and  during  all  the  time  last  aforesaid^  ruinous, 
Uloi  down  and  in  great  decay  for  want  of  needful  and  necessary 
^,  supporting,  upholding,  repairing  and  keeping  the  same,  (besides 
use  and  wear  thereof,  and  although  no  casualty  happened  thereto 
i)  and  the  plaintiff  further  saith,  that  the  defendant  did  not  nor 
8  in  every  three  years  during  the  said  term  at  his  own  costs  and 
lint  twice  over  in  oil  colour  in  a  workmanlike  manner,  the  outside 
:,  iron-work  and  spouts  about  or  belonging  to  the  said  messuage^ 
nr  dwelling-house  which  had  usually  been  or  ought  to  be  painted 
to  the  true  intent  and  meaning  of  his  said  covenant  in  that  behalf; 
alntiff  further  in  fact  saith,  that  the  defendant  at  the  end  of  the  said 

t,  on  the  — •  day  of ,  a.  d.  — ,  left  the  said  premises  so  out 

ind  in  such  bad  order  and  condition  as  aforesaid,  (besides  {_SfC.'], 
4^.],)  contrary  to  his  covenant  in  that  behalf;  and  the  plaintiff  in 
sr  saith,  that  the  defendant  did  not  nor  would  at  the  end  and 
ion  of  the  said  term  as  aforesaid,  leave,  surrender  or  yield  up  unto 
STthe  said  fixtures,  matters  and  things  mentioned  and  set  forth  in 

'hednle  or  inventory,  being  of  great  value,  to  wit^  £ ,  or  any 

r  them,  in  good  plight  or  condition,  according  to  the  said  covenant 
endant  in  that  behalf;  (/)  but  on  the  contrary  thereof,  the  de- 
the  end  and  determination  of  the  said  term  neglected  and  refused 
^although  not  prevented  from  so  doing  by  the  ressonable  use  and 
!of  during  the  said  term,  and  although  no  casualty  by  fire  happened 
either  of  the  said  fixtures,  [^c]  during  the  said  term,  (g)]  [and 
gfully  pulled  down  and  removed  the  same  from  the  said  premises^ 
rted  the  same  to  his  the  defendant's  own  use,  (A)]  contrary  to  the 
ant  of  the  defendant  in  that  behalf;  by  reason  whereof,  and  of  the 
ed  premises  having  been  so  left  in  such  bad  repair,  order  and  con- 
iforesaid,  the  plaintiff  was  hindered  and  prevented  from  demising 
the  same  on  such  advantageous  terms  as  he  otherwise  might  and 
e  dobe,  and  the  said  premises  have  been  useless  and  unproductive 
(  time,  to  wit,  from  the  end  of  the  said  term  hitherto ;  to  the 
Tthe  plaintiff  of  £ ,  (t)  and  therefore  he  brings  his  suit,  &c. 


sf^  thste  be  a  covtnaot  to  repair 
yel  if  there  be  a  gtneral  covenant 
B  action  may  be  grounded  on  the 
tat,  wbich  b  independent ;  iXiev. 
kC.606;  Ifaod V.Day, 7 Taunt. 
mo%,  &C.,  Manby  ▼.  Gming,  A  B. 
If  brsMbes  ate  assigned  on  each 
■ants,  tb«  damages  from  each 
maratriy  stated ;  Wright  ▼.  God- 

lef  tbii  alkgatioB  dama|ea  for  the 
■n  •!  the  premises  while  under^ 
■wsrbeffee«vtred;  WoodtfsPopi, 
r82;  S.  C.  1  BiDg.  N.  C.  467. 


(g)  Exceptions  like  this  mast  be  noticed  in 
th$  breach ;  Wright  v.  Goddard,  8  A.  Ac  £.  148. 

(h)  Voluntary  waste,  such  as  removing 
windows,  Ace.  mast  be  affimmHvtly  stated  in 
the  declaration ;  Martin  v.  GHham,  7  A.  &  £. 
540;  Edge  v.  Pemberton,  12  M.  Sc  W.  187. 
See  a  form  for  removing  a  greenhouse,  West 
v.  Bluhiway,  2  M.  &  G.  729. 

(t)  In  actions  of  this  kind  the  age  and 
condition  of  the  premises  at  the  time  when 
the  tenancy  commenced  most  be  considered, 
4  Bing.  N.  C.  451 ;  8  ibid,  4;  Burdett  v. 
Withgn,  7  A.  Ac  £.  186 ;  Hart  v,  Windtar, 
12  M.  Ac  W.  77,  per  Farke,  B.|  and  Ibe 
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3.  By  LeuoT  against  Assignee  for  Non-payment  of  Rent,  a: 
Mepairing.  (k) 

Commencement,  ante,  5.]  For  thBt  wbereas  heretofiire,  to  wit,  o 
proceed  at  aHhefrttedingfoniu  to  the  ead  of  the  ttated^Mafika  lente 
to  the  Uuee,  and  coeenantt  by  him  applicable  to  the  eate,  tmi  At 
miry];  and  the  pkiutiff  in  fact  saitb,  that  a&a  the  making  of  I 
indentnre,  and  dining  the  aaid  term  therebj*  granted)  to  wit,  on  [. 
all  the  satate,  righd  title,  totereat,  term  of  ytan,  then  to  come  an 
pired,  [vppertyt  profita  elaim  and  demand  nbataoeret  of  dM  aaid  I 
and  in  and  to  the  aaid  demised  premises  with  the  appurlenameefl,  fa; 
nwot  thereof  tben  made,  legally  came  to  and  vested  in  the  de&ndi 
fihereupoD  (he  defendant  then  (n)  entered  into  and  upon  the  aaid  * 
prenuaea,  and  then  became  posaesaed  tbereoC  (o)  and  continued  ao  pi 
Ibersof  from  thence  hitherto ;  {or  "  from  tbence  until  the  expiiatim 
■aid  term,"  accordiitg  to  the  fact,  (p)]  yet  the  plaintiff  aaith  that  [J 
tha  breachet  at  in  the  prectdmg  form*,  taking  care  to  thorn  that  tit 
ocaared  after  the  attignment,  at  that  "  during  the  said  term  and  a 
aaid  asaigDment,  to  wit,  on  [^c]  a  large  aum  [^c]  of  the  tent  [4 
[^c]  became  due  from  the  defendant  [^c.],"  or  "  that  durit^  t 


tmuuie  of  dimigei  it  noi  ibe  imoDDt  ihtt  («)  A*  tba  hn 

wimld  be  reqiurea  to  pnt  the  prtmiici  ioto  pitciKlj  hta  iba  dcftaduit  beeama 

Rnair,  bul  Ibe  ammini  to  vhieli  iIn  Tfntrsitm  and  Ibat  fact  ii  mare  peCBfiailj  * 

itiDJuiedbr  tbepnmiKabciiiEOotor  reptir;  dafendut'i  knqwlednh   tUa  |^ea 

Dm  t.  Routomh,  9  C.  Ef  P.  734.    If  the  re-  ineDt  of  ibe  title  and  liabili^  of  I 

MnioD  be  immediate,  danagea  for  Ibe  bsi  of  lufficM  ai  egaiaM  hha ;  aee  1  Saan 

lime  whilat  ibe  fMniiet  are  beint  leuiied  iiote(l);  Siaph.  PL4Ui  el  360.  . 

'lie;  IT'iWi  V.  Pi'jir,  1  li.N.C  ptpper  form  against  any  paily  who  I 
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I  after  the  said  assignment,  defendant  did  not  nor  would  repair 
:  on  ^  contrary  thereof  defendant,  during  the  said  term,  and  after 
nignmehty  to  wit,  on  [4*0.]  suffered  [^c]" 


4v  By  the  Heir  of  the  Leuor  against  the  Lessee^  (g) 
%eementf  anie^  5.]     For  that  whereas  one  E,  F,,  now  deceased, 
I  at  the  time  of  the  demise  hereinafter  mentioned,  was  seised  in  his 
IS  of  fee  (r)  of  and  in  the  tenements  hereinaftier  mentioned  to  have 
ised,  and  being  so  seised,  («)  heretofore,  to  wit,  on  [^.  Hate  the 

the  cooenantt  brohenf  and  the  lessee's  entry j  as  in  the  ftreoeding 
nd  the  defendant  being  so  possessed,  and  the  said  E,  F.  being  so 
the  said  reversion  of  and  in  the  said  demised  premises,  he  the  said 
cwarda,  and  during  the  said  term,  to  wit,  on  [4*<?*]  died  so  seised 
i  leversfam  of  and  in  the  said  demised  premises ;  whereupon  and 
he  said  reversion  of  and  in  the  said  demised  premises  then  descended 

to  die  plaintiff  as  [urn]  (t)  and  henr  of  the  said  E.  F.  deceased ; 
iby  the  plaintiff  then  became  and  was  and  stiU  is  seised  of  the  said 
of  and  in  the  said  tenements  in  his  demesne  as  of  fee ;  yet  [^. 
otAes  as  iimai,  shonmg  that  they  were  eamrnktedf  <<  after  the  death 
i  B;  F." 


.  JSjf  the  Devisee  of  the  Lessor  against  the  Lessee,  (u) 
wementt  antef  5.]  For  that  whereas  before  and  at  the  time  [4«. 
essoins  seisin  in  fee — the  demise  Spc.  and  the  lessee^ s  entry ^  as  in  the 
mpra  ;]  and  the  said  E.  F.  being  so  seised  of  the  said  reversion  of 
\  .'told  premises,  [he  the  said  E.  F.  heretofore,  and  after  the  passing 
in  aet  of  parliament  made  and  passed  in  the  twenty-ninth  year  of 
ly  King  Charles  the  Second,  intituled  *<  An  Act  for  Prevention  of 
id  Peijuries,'*  and  before  the  1st  day  of  January,  a.  d.  1858,  {x) 


rSMBd.  45  s,  418,  305  s»  note 
it.PK7tlied.41d,iL(n);  1  Htr. 
CsfsaiDi;''  /mm  v.  King,  4  AA. 
jAad  sss  a.  form  io  tsgampiit. 
.  Vmt€,  4  M.  &  W.  704,  and 

^  As  sIHsaMat  of  a  ftaehold  title, 
th  ed.  343.  Ib  Harrit  v.  Bemii, 
^  Um  SfitiM  WM  bjr  the  tisignee 
fk^i  sad  the  declaration  alleged 
eemmmt  uiud"  without  atatiag 
ita«  «id  btiiig  so  leifled  dBtnsed, 
liiff  ia  lia.  ^ter  verdict,  held  a 
iMMtian  sf  tide.  The  alkgatioo 
Mfisa,  though  the  fee  weve  con^ 
Aurniintblo  on  a  ccrtaiii  event ; 

iSfSSHsd  at  the  Use  of  the  de- 
tBikVy  Bt  Smith  r.  Adkim,  8  M. 


&Q  VV.  369. 

(t)  Mttit  ahow  how  heir,  &c.;  Ltdglnrdf* 
Jiufd.7D.&R.517. 

(u)  2  Saand.235;  263,  276a,  DOte(«); 
Steph.  4th  ed.  341 ;  1  Har.  Ind.  tit.  "Co- 
venanL" 

(x)  This  b  the  da^^  when  the  7  Will.  4  6c 
I  Vict  c.  26,  came  into  operation.  If  the 
will  waa  made  after  that  day,  aay,  '*  he  tiw 
said  £•  F.  heretofore  and  after  the  let  diy  of 
Januanr,  a.  d.  1838,  duly  made  and  pub- 
lished his  last  will  and  testaaKnt  in  writing, 
signed  at  the  end  thereof  by  the  said  £•  F.  in 
the  presence  of  two  credible  witnesses  preseat 
at  the  same  time,  which  witnesses  did  then 
respectively  attest  and  subscribe  the  said  will 
in  the  presence  of  the  said  E«F."  See  sect  9 
of  the  last  act. 
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to  nil)  on  [^Ot  ''"'y  nistle  and  publtalio<l  Ins  laet  will  and  [eBtameti 
writing,  signed  by  him  the  said  E.  F.,  and  attested  and  subscribed  in  tb» 
presence  of  the  said  E.  F,  by  throe  credible  witnesses,]  according  lo  tlw 
form  of  ihe  statute  in  such  case  made  and  provided ;  and  thereby  (among 
other  tilings)  gave  and  devised  the  said  reversion  of  and  in  the  said  demised 
premises,  with  the  appurtenances,  unto  the  plainciflr,  to  hold 'he  4ame  uiUo 
tmd  to  the  Mie  of  the  plaintiff,  his  heirs  and  assigns  for  ever ;  and  Che  aaid 
£.  F.  afterwards,  lo  wit,  on  [i^c]  died  so  seised  of  the  said  reversion  of  and 
in  the  said  demised  premises,  without  altering  liis  said  will  as  to  the  said 
deviae  ;  whereupon  and  whereby  the  plaintifl'  then  became  and  was  seUed 
of  the  said  reversion  in  his  demesne  as  of  fee ;  yet  [4^.  atiigit  breaches  at  in 
the  prtcediag  formt,  ihwing  that  they  occurred  "  after  tlie  doaili  of  (he  sai4 
E.  F." 


6,  Bij  a  Plaintiff,  who  was  partly  OeviaK  and  partly  Heir  of  a 
Zeuor,  for  increased  Rent  ("finder  a  penal  dame)  for  converting 
pasture  Land  to  other  purposes  than  were  allowed  by  the  Leate. 
Aldridge  v.  Uward,  -t  M.  &  G.  934, 


7.  By  the  Assignee  of  the  Reversion  in  Fee  (by  lease  and  release) 
against  the  Lessee,  (y) 


Commencemmt,  ante, 

making  of  the  indeiitur 
as  of  fee  of  and  in  the 
raised.  (;)     And  being  sc 
and  corertartli;  and  lessee' 


For  that  whereas  one  G.  H.,  at  the  time  of  the 

?reinafier  meniinned,  was  seised  in  his  demesne 
i  hereinafter  mentioned  to  have  been  de- 
iscd,  lieretofore,  to  wit,  on  [i^'c.  ttate  the  demite 
ntrji,  as  in  the  Forms  1,  2,  aiile,  173,  475.  and 
then  jiTocecd  as  Jollun'S  ■r\  And  tlie  said  E.  F.,  being  so  seised  of  the  said 
reversion  as  aforesaid,  afterwards,  to  wit,  on  [iVc],  by  a  certain  indenture  of 
bargain  and  sale  then  made  between  the  said  E.  F,  of  tiie  one  part  and  the 
plaintiff  of  the  other  part,  (which  said  indenture,  sealed  with  (lie  seal  of  the 
said  E.  F.,  the  plaintiff  now  brings  here  into  Courl,  the  date  whereof  is  the 
day  and  year  last  aforesaid),  he,  the  said  E.  F.,  for  and  in  consideration  of  a 
certain  sum  of  money,  to  wit,  tiie  sum  of  ^>s.  dien  therefore  paid  by  the 
plaintiff  to  the  said  E.  F.,  did  bargain  and  sell  the  said  [or,  "  the  said  rever- 
sion of  and  in  the  said"]  demised  tenements,  with  the  appurtenances,  to  the 


(y)  2  Saund.  10,  275  ;  H'Mi(,.n  v.  Su- 
phanmi,  13  M.  &  W.  ]29.  Slalemenl  of  a 
coDveysnce  by  bargain  and  sale  iDralled.  I 
Ssuad.  261,  252.  2661  2  Kaund.  275,297, 
a  J  a  ChiL  PI.  7lli  ed.  416.  By  fine  levied, 
2  Saiind.  175,  269  ;  1  Saund.  258  ;  2  Chit. 
F1.  7ili  ed.  419.      Ry  recovery  sufTered,  2 


Chii.  PI.  Till  ed.  J19.  Hie  auignee  of  lb* 
reveicion  of  part  oF  the  prfroises  <lainii«d  miy 
sue  for  not  icpaiiing ;  rHTi,,.om  v.  Fiehari, 
2  It.  &  A\.  105.  Uy  the  laiignee  of  the  re 
version  against  ihe aJminislralor of  ihelcMor; 
P..TJ  >.  IVadi,  3  M.  &  G.  775. 
CO  See  am.,  479,  note  (r). 
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if,  to  htve  and  to  hold  the  lame  to  the  plaintiff,  hii  exeoutori,  adminis- 
»  and  aMigna,  from  the  day  next  before  the  day  of  the  date  of  the  said 
Bintioiiad  indenture,  for  the  term  of  eye  whole  year  from  thence  next 
Bg  and  fully  to  be  complete  and  ended.  By  virtue  of  which  said  laat- 
ioned  indenture,  and  by  force  of  the  statute  made  for  transferring  uses 
NMWsaioni  the  said  reversion  of  and  in  the  said  demised  tenements, 
Jia  appurtenances,  became  and  was  vested  in  the  plaintiff  for  the  said 
10  to  him  thereof  granted  as  aforesaid^  the  further  reversion  thereof, 
die  appartenanees  belonging  to  the  said  £.  F.,  his  heirs  and  assigns, 
ht  plaintiff  being  so  interested  as  aforesaid,  and  the  defendant  being 
MfMed  of  the  said  demised  premises  for  the  residue  of  the  said  term 
hhn  thereof  granted,  afterwards,  to  wit,  on  [c^c]  by  a  certain  inden- 
!)f  release  then  made  between  the  said  £•  F.  of  the  one  part  and  the 
iff  of  the  other  part,  and  which  last-mentioned  indenture,  sealed  with 
lal  of  the  said  E.  F.,  the  plaintiff  now  brings  here  into  Court,  the  date 
of  is  the  day  and  year  last  aforesaid,  he,  the  said  £.  F.|  for  and  in 
leration  of  a  certain  sum  of  money,  to  wit,  the  sum  of  ^— «^  then 
to  him  by  the  plaintiff,  did  grant,  (a)  bargain,  sell,  alien,  release  aqd 
m  unto  the  plaintiff  and  his  heirs  the  said  demised  premises^  with  the 
tenaocei,  to  have  and  to  hold,  [^c,  $ei  out  the  habendum  as  in  the  deed.'] 
irtue  of  which  said  last-mentioned  indenture,  and  by  force  of  the 
e  made  for  transferring  uses  into  possession,  afterwards  and  during 
ontinuance  of  the  said  term  by  the  said  first-mentioned  indenture 
edy  to  wit,  on  the  day  and  year  last  aforesaid,  he,  the  plaintiff,  became 
raSy  and  from  thence  hitherto  hath  been  and  still  is  seised  in  his  demesne 
&e  of  and  in  the  said  reversion  of  and  in  the  said  demised  tenements 
the  appurtenances  ;  (6)  yet  [^c.  state  the  breaches  as  in  theforms^  ante^ 
md  477,  alleging  that  they  occurred  after  *'  the  plaintiff  became  seised 
)resaid«" 


By  the  Assignee  of  a  Lessor,  being  a  Termor,  against  the 

Lessee,  (c) 

wtmiau>emtnt,  ante,  5.]  For  that  whereas  one  £.  F.,  before  and  at  the 
of  the  demise  hereinafter  mentioned,  was  lawfully  possessed  of  the 
Qenta  and  premises,  with  the  appurtenances^  hereinafter  mentioned  to 
been  demised  to  the  defendant,  (that  is  to  say,)  for  the  residue  and 
inder  of  a  certain  term  of  years,  to  wit,  of years,  commencing 


8is  Stapbeo,  4th  ed.  339,  from  which  it 
iInI  it  wqM  be  more  correct  to  plead 
ItmiMe  as  ft  r«(iaM  ooly,  such  being 
ddbet.  8et8&9  Vict  c.  106. 
lUsdeseiiptioa  of  legal  effect  of  con- 
N^feCI  V.  GeAffiii,  B.  &  P.  67. 
la  flBoartl  tht  commtDcement  of  par<^ 
srast  be  shown  thai  it  it  trtced 


from  the  title  in  fee,  but  there  is  an  excep- 
tion, where,  as  in  the  above  case,  the  action  is 
mainly  grounded  on  the  lease,  and  the  title 
is  alleged  as  matter  of  inducement  only; 
Stephen,  4th  ed.  337.  An  underlessee  of  a 
termor  may  enforce  a  covenant  entered  into 
with  the  latter  by  a  previous  undertenant; 
Wright  T.  BuTnmgh9,  C.  P.,  Nov.  10, 1846. 
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from  llie  -^—  day  of  ,  a.  d.  — ^,  to  come  and  unexpired  tlun 
being  ao  poiseMcd  thereof,  heretofore,  to  wid  on  [4^.]  by  a  certain  in 
[4-c.  A«re  ttote  lAe  leate  and  cooenanU  broken,  and  the  leuee't  entry,  i 
474,  Form  l.j  And  the  defendant  being  lo  possessed  of  the  uid  pi 
and  the  ssid  E.  F,  being  possessed  of  and  in  the  said  reversion  thei 
the  said  E.  F.  heretofore,  to  wit,  on  [^c]  aforesaid,  by  his  certain  de 
indorsed  on  the  said  indenture  and  duly  signed  by  him  and  sealed  it 
seal,  and  which  the  plaintiff  now  brings  here  into  Court,  the  date  vh 
the  day  and  year  last  aforesaid,  for  the  considerations  therein  mentioi 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  plaintiff,  bis  exi 
administrators  and  assigns,  the  said  reversion  of  and  in  the  said  ( 
premises  as  by  the  said  deed  poll  fully  appears,  whereupon  and  when 
plaintiff  then  became  and  was,  and  from  thence  hitherto  hath  been  s 
is  possessed  of  the  said  reversion  of  and  in  the  said  tenements  n 
appurtenances ;  yet  the  plaintiff  in  fact  saith  that  [ttaU  the  breacha 
ihejbrmt,  ante,  474  and  477,  ihotvmg  that  they  occurred  "  after  the  ) 
e  possessed  of  and  in  the  said  reversion  as  aforesaid." 


9.  Sy  the  Executor  of  the  Lessor  (a  Termor)  t^aivtt  \ 
Lessee,  (d) 
Commencement  as  Executor,  ante,  15,  Form  15  :]  For  that  where 
state  that  the  ktsor  wa»  poiieited  of  a  term  (e)  as  in  the  Form  S,  ant 
ladett  the  action  be  confined  lo  breaches  of  covenant  committed  in  the  < 
of  the  lettator :  and  after  showing  the  lease  and  covenants  and  leitee't  ei 
in  the  Forms  1,  2,  ante,  474,  475,  proceed  thus :]  And  the  defendan 
d  of  the  said  premises,  and  the  said  E.  F.  being  so  possei 
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of  tbe  said  reversion  of  and  in  the  said  tenements  ;  yet  [4*c. 
as  Msualf  shomng  whether  they  occurred  <*  in  the  lifetime,"  or 
rthe  death  of  the  said  E.  F."  and  conclude  with  profert  as  antCt  15, 
16. 


By  the  Legatee  of  a  Termor ,  who  was  the  Lessor,  against  the 

Lessee. 


atUe,  5J]  For  that  whereas  [<^c«  state  that  the  lessor  iwu 
ed<^  a  terwif  the  lease  and  lessee* s  entry,  as  ante,  481,  Form  8 :]  And 
fendant  being  so  possessed  of  the  said  demised  premises,  with  the 
enances,  and  the  said  E.  F.  being  so  possessed  of  the  said  reversion 
esaidy  afterwards  and  during  the  said  term  so  granted  to  the  defend- 
wit,  on  [(^c],  the  said  E.  F.  duly  made  and  published  his  last  will 
(tament  in  writing,  and  thereby  gave  and  bequeathed  the  said  rever- 
and  in  the  said  demised  premises,  with  the  appurtenances^  unto  the 
F  and  his  assigns,  and  by  his  said  will  he,  the  said  E.  F.,  then  ap- 
i  G.  H.  executor  thereof,  and  afterwards,  to  wit,  on  [^c],  he  the  said 
lied  so  possessed  of  the  said  reversion  of  and  in  the  said  demised  pre- 
fith  the  appurtenances,  without  revoking  the  said  bequest.  After  whose 
to  wit,  on  [^c],  the  said  G.  H.  duly  proved  the  said  will,  and  then 
pon  himself  the  burthen  of  the  execution  thereof,  and  then  assented  (/) 
said  bequest  to  the  plaintiff,  whereby  the  plaintiff  became  and  was 
led  of  the  said  reversion  of  and  in  the  said  demised  premises  with  the 
enances ;  yet  [^'C.  state  breaches  as  usualf  showing  they  were  "  after 
lintiff  became  possessed  of  the  said  reversion  as  aforesaid." 


|y  a  Lessee  against  the  Assignee  of  the  Lessor,  far  a  Breach  of 
Covenant,  in  not  destroying  Rabbits  on  a  Farm, 

Sturgeon  v.  Wingfield,  15  L.  J.  212,  Exch. 


against  his  Assignee,  for  a  Breach  of  Covenant  to  pay  the 
mt  to  the  Lessor,  whereby  Plaintiff  was  obliged  to  pay  it.  {g) 

mencement,  ante,  5.]    For  that  whereas  heretofore^  to  wit,  on  [4*c.]t 
eertain  indenture  then  made  between  E.  P.  of  the  one  part,  and  the 

Itttlitetw  of  littwhtfid  property,  the  Form  by  lessee  against  lessor  for  breach  of 

i%  Mwat  to  the  bequest  is  essential,  the  covenant  for  quiet  possession  ;  Dawten  v. 

il  te  alleged  ;  1  Stuod.  278,  n.  5.  Vittr,  5  li.  &  Adol.  584.    By  the  assignee  of 

riMi  nttDt  Ims  taken  place,  is  mat-  lessee  v.  lessor  for  eviction,  Brookn  v.  Hum» 

et  fiir  tlie  jwy ;  Maton  ▼.  Fameil,  12  fr*y$,  5  B.  N.  C.  65  ;  5.  C.  7  Dowl.  1 18; 

f.  674,  Stanley  v.  Haves,  3  Q.  B.  105.    The  words 

lie  Nmh  r.  Wittie,  3  B.&  C.  533.  **demi'se/'(Lin«T.5i«/iAenjon,5B.N.C.183,) 

rn.  KK 
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plaintiff  of  tbe  other  part,  the  Mid  E.  P.  did  demiae  and  lemse  uoto 
tiff,  hii  executorsi  administrators  and  assigns,  a  certain  mesiuagc 
misea  therein  mentioned  and  described,  to  have  and  to  hold  [^.' 
and  paying  [^c.  copi/  habendum  and  reddendum  in  the  patt  teme, 
plaintiff  did  thereby  covenant  [i^-c.  Kt  out  covenant  to  pay  rent,]  t 
the  plaintiff  then  entered  upon  the  said  tenements,  and  becanK 
possessed  thereof  for  the  said  term,  and  being  so  possessed,  after 
during  the  said  term,  to  nit,  on  [^c],  by  a  certain  indenture  t 
betvreen  tbe  plaintiff  of  the  one  part,  and  the  defendant  of  tb«  < 
[nhich  said  last-mentioned  indenture,  sealed  with  the  seal  of  the  ' 
the  plaintiff  non  brings  here  into  Court,  (A)]  the  plaintiff  did  gran 
sell,  assign,  transfer  and  set  over  unto  the  defendant  the  said  den 
ments  with  the  appurtenances,  and  all  the  estate,  right,  title,  ini 
term  of  yean  then  to  come  and  unexpired  of  the  plaintiff,  of  and 
the  said  tenements  and  every  part  thereof,  to  have  and  to  hold 
unto  the  defendant  from  tbe  date  thereof  for  the  residue  of  the  sa 
twenty-one  years,  together  with  the  said  indenture  of  lease  atid  i 
and  advantage  thereof,  mbject  nevertheltes  (t)  to  the  payment  o: 
yearly  rent,  and  to  tbe  performance  and  observance  of  the  several 
and  agreements  which  on  the  lessee's  or  tenant's  part  nere  and  ai 
required  to  he  performed  or  observed.  And  the  defendant  di< 
covenant,  promise  and  agree  to  and  with  the  plaintiff,  that  he  the 
should  and  would  well  and  truly  pay  [^c.  set  out  the  covenant  to  pt 
and  perform  the  covenants,  and  indemnifij  the  plaintiff^  whereupc 
fendant  then  entered  upon  the  said  demised  tenements,  and  becam 
possessed  thereof  as  such  assignee :  yet  the  plaintiff  saith,  that 
making  of  the  said  several  indentures,  and  afler  the  defendant  be< 
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wtt  left  and  remained  due  and  owing  and  in  arrear,  contrary  to  the  plain- 
tiff's said  covenant,  and  theireupon,  whilst  the  same  was  so  in  arrear,  to  wit, 
OD  [jtr.],  the  plaintiff  was  called  upon  and  forced  and  obliged  to  pay,  and 
W  tlKNi  pay  the  said  sum  of  £-^ —  to  the  said  E.  P.  [of  *'  to  A  certain  p^lr- 
IM,  to  wit,  O.  H.  who  then  had  lawfVil  right  and  title  to  the  sftid  tenements, 
Mbject  to  the  said  lease,  and  had  the  estate  and  right  of  the  said  £.  P. 
tbemiH  and  hwAil  right  and  title  to  demand  and  receive  the  said  sum  of 
^— ^  fi-om  the  plaintiff  as  such  lessee  upon  the  said  lease :"]  yet  the 

defendant  hath  not  repaid  such  sum  of  £ ,  or  any  part  thereofi  to  the 

fUntiff,  although  the  defendant  then  had  notice  of  the  premises  and  was 
Rfneited  by  the  plaintiff  so  to  do,  and  the  plaintiff  is  now  damnified  to  the 
nKNUit  thereof,  contrary  to  the  said  covenant  of  the  defendant.  To  the 
dmige  of  the  plaintiff  of  ^-— ^,  and  therefore  he  brings  his  suit,  &c» 


13.  By  a  Lessor  against  his  Under  ~  Lessee  for  not  Repairing^  whereby 
a  Forfeiture  was  incurred,  and  the  superior  Landlord  entered. 

Clow  V.  BrogdeH^  1  M.  &  6.  39. 

14.  By  a  Lessee  mgainst  a  Sublessee,  for  not  Repairing,  ^e.  stating 
feded  Damage  by  reason  of  the  Lessor  having  sued  the  Plaintiff 
fir  Breaches  of  Covenant* 

WMer  V.  Huiton,  10  M.  8t  W.  S49  \  S.C.fi  DoWh  N.  S.  269. 

It  Wit  held  in  that  case  that  the  plaintiff  could  not  recover  the  costs  of  defending  the 
Vrougfat  against  him  l^  the  le«ion    See  TinM  v.  Be//>  11  M.  &  W.  228. 


MORTGAGE  DEEDS. 


The  dedaration  in  covenant  on  a  mortgage  deed  will  be  similar  to  the  form  in  debt, 

«le.431,  ending  with  the  words,  "  to  wit,  the  sum  of  £ ,*'  and  then  proceed, 

'mtnury  to  the  defendant's  said  covenant;  To  the  plaintiff's  damage  of  M , 

b|rn^  a  sum  tufficient  to  cover  principal  and  interest  to  I  fie  time  judgmtnt  wiUprobnblv 
If  fgforf  rgrf,]  and  therefore  he  brings  his  suit,  &c."  See  a  form,  Trott  v.  SmitL  10  M. 
%  W.  454^  and  plea  that  the  money  was  not  demanded  according  to  the  proviiions  of 
.|W  manta^gB  deed  as  set  out  on  oyer,  S,  C.  in  error,  12  M.  &  W.  688.  And  sec 
Ikodler  rorm.  King  v.  Greenhill,  6  M.  &  G.  59.  Where  the  covenant  was  to  pay  the 
Maty  at  a  certain  time  and  place,  it  was  held  no  material  variance  to  omit  all  mention 
flfdw place  in  setting  out  the  covenant;  Paine  v.  Emery ,  4  Dowl.  191.  Declaration 
iMed  defendant  covenanted  for  himself,  his  '^  heirs,"  &c. ;  the  covenant  did  not  con- 
■li  the  word  "  heks:*'  held  not  a  variance;  Hamburgh  v.  Wilkie,  1  Chit.  ft.  518; 
I  If.  ft  8e1.  474,  n.  See  a  form  for  not  payine;  the  premiums  on  a  policy  of  insurance 
\iSA  defendant  covenanted  in  the  mortgage  deed  to  keep  up  as  an  additional  security, 
immtii  V.  CUekf  12  A.  &  £.  657.  If  there  be  no  covenant  to  pav  the  money  in  the 
md,  debt  for  muney  lent  will  lie ;   Yates  v.  Aston,  4  Q.  B.  182. 
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PARTNERSHIP  DEEDS. 


Sy  a  Partner  against  his  Co-partner  for  a  Hrfock  of  the  Covenant 
of  the  latter,  thai  the  Business  should  he  conditcted  in  their  joint 
Names,  the  Defendant  refusing  to  allow  the  Plaintiff's  Name  to 
be  placed  with  his  own  on  Goods  manufactured  by  the  Firm.  (A) 

Cmnmencement ,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [^Oi 
by  a  certain  indenture  then  made  between  the  defendant  of  the  one  part, 
and  the  plainlifT  of  the  other,  one  part  of  which  said  indenture,  sealed  with 
the  seal  of  the  defendant,  the  plaintifT  now  brings  here  into  Court,  it  was 
and  is  witnessed,  that  the  defendant  did  thereby  admit  and  accept  the 
plaintiff  to  be  a  partner  with  him  in  the  trade  or  business  of  an  awl  blade 
maker;  and  each  of  them  the  defendant  and  plaintiff  for  himself,  his 
heirs,  executors  and  administrators,  did  thereby  covenant,  declare  and  agree 
with  and  to  the  other  of  them,  his  exeemors,  administrators  and  assigns, 
that  they  the  plaintilT  and  the  defendant  had  become,  and  under  and  by 
virtue  of  Ihc  said  indenture  should  and  would  be  and  continue,  co-partners 
together  in  the  said  trade  or  business  of  awl  blade  makers,  and  in  all 
transactions,  matters  and  things  relating  thereto  for  the  term  of  twenty-one 
years,  to  be  computed  from  the  date  thereof,  and  to  be  thence  next  ensuing, 
if  they  the  said  parties  should  so  long  live,  under  and  subject  to  the  provi- 
sions, conditions,  declarations  and  agreements  thereinafter  contained  ;  and 
it  was  and  is  thereby  agreed  and  declared  by  and  between  (he  said  parties 
thereto,  that  the  said  joint  trade,  and  all  buying;,  sellings  and  other  trans- 
actions relative  thereto,  should  be  carried  on  and  made,  for  the  t^rst  fourteen 
years  of  the  said  term  of  twenty-one  years,  under  the  name,  style  or  firm  of 
"  T.  A.  &  Co.,"  and  for  the  last  seven  years  of  the  said  term  of  twenty-one 
years  under  the  name,  style 
thereinafter  mentioned,  or  oi 
parties,  and  for  their  mutual  < 
mon  risks  and  costs  ;  and  that  all  c 
into  by  the  said  parlies  or  cither  of  them,  on  account  of  or  in  anywise  con- 
cerning the  said  co-parinerahip  or  joint  trade  ;  and  nil  bills  for  goods  to  be 
delivered,  and  receipts  for  money  to  be  paid  on  account  of  the  said  part- 
nership or  joint  trade,  should  be  in  ihe  name  of  the  said  copartnership 


of "  A.  &  p; 

"  save  nevertheless  as 

I  the  joint  n; 

imes  of  ihcm  the  said 

benefit,  and  ; 

It  their  mutual  or  coin- 

acts  and  cni;a 

gements  lo  be  entered 

(A)   In  general,  one  pirlner  caDoat  sue  Ills 

favourable  to  the   plninlifT,  upon  the  general 

co.panner  al  law.  in  rerereiice  to  the  parlner- 

rjuesiion  of  law,  arising  on  the  face  of  ll.e  de- 

ahip  concerts ;  see  Chitly.  jun.  Conlr.  Sth  e.1. 
Jnd.  in  iw.     But  there  isaneicepiinn  in  llie 

claialion  ;   but  no  ju.igmcnl  wa.s  giren,  u  the 

case  of  an  espress  covenant  between  them. 

luarned   counsel,  lo   whom    it   wai   refeirol. 

The   abo™  form   was  u>ed  to  a  case  which 

made  an  award  in  .he  |J.lnlifl-s  favour.     See 

came  before  ll.e  Court  of  F.ichequEr  iti  Kaslei 

■2  Jic.  &  Walliei,  268  ;  H.>d'ei  v.  Cm,  4 

Term,  1336,  on  demuiTer   to  Ihe   replication. 

Uo>vl.  733. 

The  Court  appeared  lo  catertaia  an  opinion 
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irm,  or  otherwise  in  the  joint  names  of  the  said  co-partners.  Provided 
ilways,  and  it  was  and  is  thereby  further  declared  and  agreed,  by  and 
Ktween  the  said  parties  thereto,  that  it  should  and  might  be  lawful  to  and 
br  the  defendant  at  any  time  thereafter,  during  the  said  co-partnership,  if 
ledioold  be  so  minded  and  desirous  to  admit  of  any  one  or  more  of  his 
on  or  sons  into  the  said  joint  trade  or  business,  when  and  as  he  or  they 
booU  respectively  arrive  at  the  age  of  twenty-one  years ;  and  in  that  case, 
nd  from  the  time  such  son  or  sons  should  be  so  admitted  or  accepted  a 
irdier  or  partners  in  the  said  joint  trade,  the  business  of  the  said  concern 
koold  firom  thenceforth  be  conducted  and  managed  under  the  name  and 
tyb,  or  firm,  of  "  T.  A.,  Son,  &  P.,"  or  "  T.  A.,  Sons,  &  P.,"  as  the  case 
Hgiit  be,  as  by  the  said  indenture  fully  appears.  And  the  plaintiff  avers, 
Int  by  virtue  of  the  said  indenture,  the  plaintiff  and  defendant  on  [4*<^-]* 
ecune  such  partners  as  aforesaid;  and  such  partnership  hath  continued 
mi  the  date  of  the  said  indenture  hitherto,  and  is  still  continuing  in 
xee.  (/).  And  although  the  plaintiff  and  defendant  as  such  partners,  and 
I  the  way  of  their  said  trade  and  business,  after  the  expiration  of  the  first 
xnteen  years  of  the  said  term  of  twenty-one  years,  to  wit,  on  [^c],  and  on 
ifers  other  days  and  times  after  that  day,  and  before  the  commencement  of 
ill  suit,  manufactured,  kept  and  exposed  for  sale  and  sold  divers  and  very 
wiy,  to  wit,  one  million  of  awl  blades ;  yet  the  defendant  disregarded  the 
lid  indenture  and  his  covenant  in  that  behalf  in  this,  to  wit,  that  he  did 
ot  nor  would,  although  requested  by  the  plaintiff  so  to  do,  suffer  or  permit 
te  aid  awl  blades,  or  any  or  either  of  them,  to  have  placed  thereon  the 
unes  of  A.  &  P.,  or  the  name  of  P. ;  and  then  wrongfully  refused  to  suffer 
r  permit  the  name  of  P.,  either  with  or  without  the  name  of  A.,  to  be 
heed  upon  any  or  either  of  the  said  awl  blades,  and  caused  the  name  of 
k.  only  to  be  placed  and  retained  thereon,  without  the  plaintiff's  consent, 
Mtrary  to  the  said  indenture  ;  and  by  reason  thereof  divers  persons  have 
dieved  and  supposed,  and  do  believe  and  suppose,  that  the  defendant  only 
M  and  is  the  maker  of  the  said  awl  blades  $  To  the  damage,  &c. 


I^otitt^  an  Assistant  for  Breach  of  Covenant,  in  carrying  on  Business 
after  the  Expiration  of  his  Term,  and  Plea. 

Mallan  v.  May,  11  M.  &  W.  653. 


{i)  A  doabt  WIS  entertained  by  some  of 
li  jndfti  whether  the  declaration  ought  not 
»kiit  eoBtaioed  an  allegation  to  the  follow- 
Itfel,  and  it  should  therefore  be  inserted, 
Md  the  pfadotiff  farther  aaitb,  that  lone  be- 
laid at  the  tine  of  the  making  of  the 
d  iadsniiirt,  and  continually  from  thence 
fcciOb  it  hath  beta  and  is  usual  for  persons 


canying  on  the  said  trade  or  business  of  awl 
blade  makers,  to  place  or  mark  on  awl  blades 
made  by  them,  in  the  way  of  their  said  trade 
or  business,  their  respective  names,  for  the 
purpose  of  designating  and  notifying,  and 
tbey  did  thereby  designate  and  noti^,  that 
they  were  the  makers  thereof." 
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VENDORS  AND  PURCHASERS. 


See  Fomis  in  covenant  for  breaches  of  covenant  for  title  and  further  aassursnrc, 
B  CWliy'n  PI,  Tlh  ed.  387;  I.ew>  v.  CanrpMI.  3  Mnore,  35;  Fottn-v.  PkrwH,  1  T.  R. 
611,«30i  jUi/wv.  JiorfoFi,  M'Clel.  64Ti  King  V.  Joxi,  1  Mftnh-  107;  Kutgiih't. 
NoUle.  1  M.  &  Scl.  355  ;  Evans  v,  Vaimimn,  ■!  B.  &  C.  261  ;  2  Sauod.  175  to  183, 
and  notes;  Doe  dem.  Smith  v.  Pike,  3  B.  &  Ad.  742.  Lhw,  fte..  Bi  to  btcncb  of 
covMont  fee  title,  Slaimt»i  v.  l«ck,  4i  A.  &  E.  973.  Evielion,  Brauik*  v,  Hwk/)v>>  S 
B.  N ,  (.'.  55 ;  ante,  3f>l ;  j»il,  4!J2.  Sy  nod  gainst  veudota  and  nurchiuers  fur  uot 
oouveylng  or  accepting  ■  oonvcynncc,  Rtmis,  ante,  190  to  200;  Dohell  v.  Uutfliiiaon, 
a  A4  fc  E.  at&i  Prwev,  IVtfiiiiM,  1  M.  &  W.  6. 


(    489    ) 


PLEAS,  &c.  IN  COVENANT. 


m  rales — "  In  debt  on  specialhr  or  covenant,  tbe  plea  of  rum  estfactumf 
Src.}f  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact 
I  other  defences  shall  be  specially  pleaded^  including  matters  which  make  the 
:ely  void  as  well  as  those  which  make  it  voidable. 

properly  speaking,  no  general  issue  in  covenant :  non  ett  factum  merely 
execution  of  the  deed  as  set  out :  if  that  be  proved,  tbe  plaintiff  must 
he  plaintiff's  other  allegations  and  the  breach  are  admitted.    Where  the 

party  to  a  deed,  he  cannot  tmrerse  its  operation  by  pleading,  "  that  he 
it,"  &c.  but  must  plead  non  est  factum :  but  the  rule  is  otherwise  in  the  case 
r  to  the  deed ;  Steph.  4th  ed.  222,  223 ;  1  Chit  PI.  7th  ed.  515 ;  Taylor  v. 

Taunt  278 ;  3  N.  &  M.  50,  note.  Illegality  of  consideration  must  be 
aded.  As  to  performance,  see  that  title,  post.  If  the  breach  of  covenant 
f  but  be  justified,  the  matter  must  be  specially  shown.  A  plea  that  defend- 
break  his  covenant  (non  infregit  conventionem)  is  bad  on  aemurrer,  though 
diet;  Hodgson  v.  E.  I,  Company,  8  T.  R.  278 ;  1  Chit  PI.  7th  ed.  514.  To 
r  not  indemnifying  against  a  debt,  a  plea  that  it  was  not  contracted  within 
;  of  the  covenant,  is  bad ;  Summers  v.  Ball,  8  M.  &  W.  596  ;  and  see  Dan- 
Thomas,  9  A.  &  £.  292.  According  to  many  ancient  authorities,  riens  en 
bad  plea  to  a  covenant  for  payment  of  rent,  &c.  on  a  particular  day,  ih, ;  a 
ich  was  recently  confirmed  in  Baden  v.  Flight,  3  Bing.  N.  C.  685.  Sec 
d,  N.  P.  356.  An  agreement  not  under  seal  cannot  be  set  up  as  an  answer 
)r  on  a  covenant ;  post,  p.  497,  "  Leave  and  License."  In  covenant  the 
ins,  if  the  amount  of  damages  be  iu  issue,  though  negative  pleas  be  pleaded; 
Vhall,  5  Q.  B.  447. 


NON  EST  FACTUM. 


)lea  in  covenant  is  similar  to  that  in  debt.    See  forms,  &c.,  ante,  443. 


ACCORD  AND  SATISFACTION. 


vations,  ante,  232,  444 ;  PI.  Assistant,  334 ;  post,  tit  "  Payment,"  Form  2. 
satisfaction  after  covenant  broken  b  a  good  plea  ,6  Co.  44  a ;  but  not  before 
y  T.  Taylor,  6  M.  &  G.  262,  n.  (a) ;  and  see  West  v.  Blakeway,  2  M.  &  6. 
Com.  Dig.  "  Pleader,"  2  V.  8. 


ALTERATION. 


of  plea,  Stobart  v.  Dryden,  1  M.  &  W.  615.  A  declaration  by  a  deceased 
tness  as  to  tbe  fact  of  alteration  is  not  admissible  evidence,  tbid.  The  plea 
e  that  the  alteration  was  in  writing  and  above  the  seal;  Harden  v.  Clifion, 
I.     See  ante,  p.  225,  273. 
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PLEAS,  &c.  IN  COVENANT:— APPRENTICES.  491 

APPRENTICES. 


Pfafli  by  a  Master  sued  on  the  Indenture  of  Apprenticeship — 1 .  That 
it  did  instruct  the  Apprentice ;  2.  That  the  Apprentice  absented 
iiMself^  and  that  Defendant  did  not  dismiss  him ;  3.  That  the 
Ihfendant  was  ready  to  instruct^  Sfc. ;  but  the  Apprentice  absented 
Uauelfwith  the  License  of  the  Plaintiffs,  (a) 

1.  And  for  a  further  plea  as  to  the  breach  of  covenant  firstly  above  as- 
ifoedi  the  defendant  says  that  he  did  during  the  time  that  the  said  J.  W.  P. 
W  nd  continued  in  his  the  defendant's  said  service  as  such  apprentice,  and 
Cfoj  ptrt  thereof^  teach  the  said  J.  W.  P.  in  the  art  of  a  pawnbroker,  which 
de  defendant  used,  by  the  best  means  that  he  could,  according  to  the  form 
a  effect  of  the  said  indenture  and  coorenant,  and  of  this  he  puts  himself 
iipa  the  country,  &c. 

1  And  for  a  further  plea  as  to  the  breach  of  covenant  secondly  above  as- 
i^ned,  the  defendant  says  that  the  said  J.  W.  P.  during  all  the  time  in  the  de- 
shndoD  in  that  behalf  mentioned,  of  his  own  free  will  and  with  the  license  and 
iOiieDt  of  the  plaintiffs  deserted  and  absented  himself  (6)  from  and  refused 

0  oontinae  in  or  return  to  the  service  of  the  defendant,  so  that  the  defend- 
iiit  eould  not  during  the  time  aforesaid  or  any  part  thereof  teach  or  instruct, 
V  cause  to  be  taught  and  instructed,  the  said  J.  W.  P.  in  the  said  art ; 
fikmi  this  that  the  defendant  discharged  and  dismissed  the  said  J.  W.  P. 
rom  and  out  of  the  said  service  of  the  defendant,  or  kept  or  continued  him 
ft  discharged  and  dismissed,  in  manner  and  form  as  in  the  declaration 
Heged,  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

S,    And  for  a  further  plea  as  to  the  breach  of  covenant  las^^y  above  as- 
gned,  the  defendant  says  that  he  was  during  all  the  time  in  the  declaration 

1  diat  behalf  mentioned  ready  and  willing  to  find  unto  the  said  J.  W.  P. 
iflkient  meat,  drink  and  lodging,  according  to  the  form  and  eflect  of  the 
ad  covenant,  but  that  the  said  J.  W.  P.  during  all  the  time  aforesaid, 
ihnitarily  and  with  the  license  and  consent  of  the  plaintiffs  deserted  and 
ft  and  absented  himself  from  the  service  of  the  defendant,  and  neglected 
id  lefnaed  daring  all  such  time  to  serve  the  defendant  after  the  manner  of 
I  apprentice;  and  this  the  defendant  is  ready  to  verify,  &c.  (c). 


BANKRUPT. 


Tkt  pleas  in  Mnmq>sit  of  defendant's  bankruptcy  and  certificate,  &e,  ante,  257  to  25D, 
9f  raadfly  be  adapted  to  the  necesiary  forms  in  covenant  for  non-payment  of  money 

[•)  te  the  declantioo,  antt,  p.  468,  and  1  Dowl.  N.  S.  647. 

•benratioos  there.    Efiect  of  non  estfac-  (6)  See  Hughes  v.  Humphrtyt,  6  B.  &  C. 

H  mas,  p.  489.    Plea  that  the  plaiotifl^  680  ;  Winstone  v.  Linn,  1  B.  &  C.  460. 

•  MitMfB  when  apnreotice  deed  was  ex-  (c)  See  the  last  note.    De  irijurid  might 

My  and  that  they  naYe  since  dissolved,  be  replied  to  this  plea. 

fi  w.  BUOtbum,  9  M.  &  W.  363;  S.  C. 


49t       PLEAS,  &c.  IN  COVENAm'r-CHARTERPAItTY.  ! 

— (tating that,  "after  tlieiaoking  of  the  nid  nkicnture,''  &c.    Plea  to  icMmtait    , 
lease  for  not  repairing,  Sec.  tbat  tlie  defendant  was  a  baiikrupt,  and  that  the  mgixn 
having  declinea  the  lease,  he  delivered  it  up  to  the  plaintiff  within  fourteen  daj^  ■^ 
ondiiig  to  6  Geo.  4,  c.  16,  a.  75 ;   Tuck  t.  Fgtoit,  6  Bins.  331 ;  Hope  v.  Batlli,  I  & 
ft  Ad.  505;  Law,  &c.  Slack  v.  Skarpe,  8  A.  &  £.  370;  Briggiv.SoiBry,  8M.&W. 

728.    Take  care  to  aTer  that  the  lease  was  delivered  up  "  •" **-  "'■*  *—"  °  *" 

a  MBular  form  that  the  asugneea  accepted  the  leMO,  9  C 


CHARTER  PARTY. 

See  ante,  lOS,  and  aulhoritiet  there  dted;  Ckipihom  t.  Fertt^S  Q.B.Ki.  ll 
general,  pleaa  to  declaration  on  charter  parties  are  mere  traversea  of  allegatiooi  hit 
oeclanitiati  of  matter  constituting  r  condition  precedent  to  the  defendant'*  liabiKlj,* 
dcDiab  of  thehreaehee,  coucludiDg  to  the  conntiyi  see  imeni,  Jofhoa  v.  Gtlkutfil 
Com.  B.  280. 


DE  INJURIA,  REPLICATION. 

Thia  replication  vould  be  good  in  covenant,  subject  to  the  same  mles  ai  when  rgH 
iniMumput  See  wiie,  p.  302  to  305  ;  Rkha^v.  MurJodi,  10B.&C.S27;  Cm 
*.  £aiei,  2  Q.  fi.  225;  Wat  v.  Blakeicag,  2  M.  &  G.  736,  n.  (n);  and m*  PurcUi 
V.  Salter,  0  Dowl.  517;  Harden  v.  CUfton,  1  Q.  B.  522.  The  form  would  be  MB 
anumpnt,  staling  that  defendant  of  his  own  wrong  and  without  the  canae  &c. "  Into 
,"  modo4^. 


The  pleai,  ante,  351,  352,  may  be  easily  ndnpted.  See  also  fonn,  &c,  1  Ssund,  W. 
n.  (2);  Bac.  Abr.  "Bent."&c.;  2  SMiod.  297,  n,  (1);  ante,  459;  anJ  ve  Fn-nik 
V.  Carter,  3  Dowl.  S:  L.  313.  A  form  iu  covenant  will  be  found  in  Palaer  v.  GooJ* 
9  Dowl.  248;  S.  C.  7  M.  8:  W.  486;  8  M.  4  W.  890;  1  D.N.  5.674,  Itwai  m 
in  that  cose  that  a  replication  was  bad  which  put  in  issue  the  entry,  because  in  erioK 
ma;  take  place  without  entry;  see  M'illcs,  129,  631;  1  Ld.  Raym.  369.  Aplcall 
partial  eviction  must  show  thnt  defendant  nctmlly  ijuiHed  posaeaiion  of  thai  frtt 
Sirwton  V.  Allin,  1  Q.  B.  51S.     The  rrplicntion  may  be  lliat  "  plainliS*  did  not  bri« 


PLEAS,  ftc  IN  COVENANT :— INCOME  TAX. 


49$ 


2.  Replication  thereto, 
neement,  ante^  23.]  —  Saith  that  the  defendant,  at  the  time  of  the 
ement  of  this  suit,  had,  and  now  hath,  divers  lands,  tenements  and 
lents,  by  descent  from  his  said  father  in  fee  simple^  of  great  value» 
the  amount  of  the  damages  by  the  plaintiff  sustained  by  reason  of 
breaches  of  covenant,  and  wherewith  the  defendant  might  have 
such  damages  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by 
:ry,  &c. 

hy  a  Devisee^  sued  on  the  Covenant  of  his  Testator,  riens  per 

Devise,  {e) 
ncementf  ante,  21,  24.]    —  Saith  that  he  had  not  at  the  time  of  the 
ement  of  this  suit,  nor  hath  he  had  at  any  time  before  or  since,  any 
lements  or  hereditaments  by  devise  from  the  said  £.  F.,  deceased ; 
the  defendant  is  ready  to  verify,  &c. 


INCOME  TAX. 


Covenant  for  Rent,  as  to  Part,  that  the  Defendant  paid  the 
Income  Tax  assessed  on  it  under  5^6  Vict.  c.  35. 

Franklin  v.  Carter,  3  D.  &  L.  213  ;  S.C.I  Com.  B.  750. 


INDEMNITY. 


&2 ;  and  see  the  forms  aiMl  olcas  under  this  title  ia  aasumpsit,  328.  See  plea 
atioii  ibr  not  indemnifying  plaintifTfor  liabilities  incurred  under  a  former  deed* 
^  those  liabilities  were  incurred  under  tliat  deed,  Gillatt  v.  Abbott,  7  A.  & 


i  at  tbe  time  of  action  brought'; 
ialiff  Bay  reply  that  he  had  lands, 
s  ancestor  {tee form  of  replicotion, 
d  if  UDOQ  issue  joined  thereupon  it 
r  the  plaintiff,  thie  jury  shall  inquire 
e  of  the  lands,  &c.  so  descended, 
pott  judgment  shall  be  given  and 
iwaraed ;  but  if  judgment  shall  be 
at  t«ch  heir  by  confession,  whhout 
the  assets  descended,  or  upon  de- 
U  dieit,  it  shall  be  for  tbe  debt  and 
4thomt  any  writ  to  inquire  of  the 
10  deaoended.  See  forms  on  the 
(9  &  4  Will.  &  Mary,  c.  14),  7 
>3;  3  Chit.  PI.  5th  edit.  973,  6th 
Om  V.  Atkin9on,  Willes  R.  521 ; 
613;  7  Vee.  323;  2  Atk.  2^; 
BWrlf^,  3  Ad.  &  £.  839.  See  the 
I  sorieet,  2  Sannd.  7,  n.  4 ;  Com. 
ler,  2  £•  3 ;  Bac.  Abr.  Heir,  F. 
M,  hafwvmr,  seem  inapplicahle  to 
f  IB  ertate  per  autre  vi#,  which 
he  heir  aa  special  occupant.  The 
may  plead  thet  he  is  not  heir, 
bj  an  heir  that  he  claimed  to 
of  money  in  lepairing  premises, 


would  be  bad ;  Shetleworth  y.  Nevile,  1  T.  R. 
454.  If  the  jury  do  not  inquire  of  the'valne 
of  the  lands  descended,  on  finding  that  there 
are  such  lands  a  venire  de  ntwo  will  be 
awarded ;  Brown  v.  Skuker,  1  C>  &  J.  583. 
Tbe  jury  cannot  give  a  larger  snm  than  the 
value  of  the  lands  descend^,  at  least  if  they 
do,  execution  cannot  be  levied  to  a  greater 
amount;  Brown  v.  Shuker,  2  C.  &  J.  311. 
Of  course  the  heir  may,  in  addition  to  the 
above  plea  of  no  assets,  deny  the  deed,  or 
show  that  the  covenant  has  been  performed, 
or  justify  the  non-performance  as  the  ancestor 
might  have  done ;  but  this  should,  on  accoont 
of  costs,  be  avoided,  unless  there  be  good 
ground  for  such  a  line  of  defence.  Plea  of 
payment  of  another  specialty  debt,  1  Stra. 
605 ;  of  riens  per  descent  prater,  a  term  of 
years,  &c..  2  Sannd.  7,  n.  (4). 

(a)  See  forms,  &lc,,  Farley  v.  Briant,  3 
Ad.  &  £.  839,  and  ante,  492,  note  (d) ;  3 
Chit.  PI.  7th  edit.  186.  Special  plea,  GoU 
v.  Atkinson,  Willes,  R.  521.  Plea,  that  the 
debt  due  did  not  accrae  due  until  after  the 
testator's  death,  Farley  v.  Briant,  supra. 
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The  deu  in  auumpiit,  ante,  336  to  346,  nuiy  be  readily  adapted  to  pleai  in  c 
»  a  policy  of  iniurancc.     Other  fonni,  3  Chit.  PI.  Index  in  ■ooc. 


1.  That  Defendant  paid  the  Rent{g)  wkrn  due-ih) 
Commencemenl,  ante,  SI,  S4.]  —  Saitli  that  he  did  well  and  truly  paj 
plaintiff  the  said  rent  in  the  said  declaration  alleged  to  have  become  d 
to  be  in  arrear,  on  the  several  days  and  limes  [or  "  on  the  day,"  tu  I 
may  be]  in  the  said  indenture  mentioned  and  appointed  for  payment  t 
in  pursuance  of  the  said  indenture ;  and  of  this  the  defendant  puts  I 
upon  the  country,  &c. 

2.   That  the  Defendant  did  repair,  (i) 
And  as  to  the  said  supposed  breach  of  covenant  in  the  said  decl 
McottWf^  above  assigned,  {tec  ante,  34,)  the  defendant  saith  that  (A) 


(/)  See  tbepleaoC  nun  at  ftttum,  aiiit,  A  cove  Da  Dl  la  keepaiid  leave  ibooM 

443,  which  mutt  be  pleaded  if  derecdaDl  deny  anil  tenaDUble  lepair,  fire  aod  (eoi 

the  eietuiioD  of  the  Imk  at  auied  in  ibe  dc-  cepied,  ii  laUified  by  keepiog  it  in  ra 

ctartlioD.     As  la  pleai  denyiag  the  lille  of  lepaicaccotdiag  to  Lhenaluceof  tba  t 

the  Intor.see  1  Chit.  PI.  7ih  ed.  377  ;  3  id.  lad  with  &  view  to  detenniiie  the 

33S,  uhI  note  (y);  2  Saund.  307,  11.(6);  luSicieiiCy  of  Ibe  repair,  the  jary  mq 

418,  n.(l>.    Pleaiadeblallheiuilofasur-  whether  ihe  hanie  wcie  new  or  eU  tl 

jDg  It&soCt  ihai  h&  and  ilie  decpiujed  [&&ai>[  of  itic  demist      '*-      ■  '^ 
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[ 


fitm  time  to  dine  and  at  all  times  after  the  making  of  the  said  indenture, 

lod  daring  the  said  term  thereby  granted,  when,  where  and  as  oflen  as  use 

nd  occasion  required,  well  and  sufficiently  repair,  uphold,  support,  sustain, 

BMmtiio,  tile,  glaze,  pave,  paint,  cleanse,  empty,  amend  and  keep  the  said 

UMsnage  or  tenement  and  premises,  and  all  glass  windows  [^c.  as  in  the 

coKWMl  imd  declaration]  thereunto  belonging,  in,  by  and  with  all  and  all 

niimer  of  needful  and  necessary  reparations  and  amendments  whatsoever, 

nd  the  said  messuage  [4*<^-]  ^ith  the  glass  windows  [4*^*]  being  so  well  and 

nffidently  repaired  \j^cJ]  and  kept  as  aforesaid,  did,  at  the  expiration  of  the 

aid  term,  peaceably  and  quietly  leave,  surrender  and  yield  up  unto  the 

lUntiff,  together  with  all  doors  [^c.  as  in  the  covenant  and  declaration']  ac- 

coidiiig  to  the  said  indenture ;  and  of  this  the  defendant  puts  himself  upon 

Ae  country,  &c. 


3.  Plea  by  an  A$$ignee  of  a  Lease,  denying  the  Assignment.  Q) 

Commencement^  ante^  21,  24.]  —  Says  that  aU  the  estate,  right,  title, 
interest  and  term  of  years  then  to  come  and  unexpired,  property,  claim  and 
Anmd  whatsoever  of  the  said  E.  F.,  of  and  in  the  said  premises,  with  the 
^iportenances,  by  assignment  thereof  duly  made,  did  not  come  to  or  vest  in 
tile  defendant  in  manner  and  form  as  the  plaintiff  hath  above  alleged ;  and 
of  diis  the  defendant  puts  himself  upon  the  country,  &c. 


(0  te  m<«>  478,  iiot«  (fc).  The  above 
Mt  ■  propv  where  the  defendant  had  no 
JMMMt  IB  Uie  premises,  or  was  only  under- 
ir  «Dder-teDaDt,  and  not  amgnf  of  the 
larn.  A  plem  was  held  bad  which 
tlwt  th«  inaentiire  was  not  ttgned  by 
SlriM^OT  bis  agent;  AvtlvM  v.  Whiggon,  4 
iLltG.aOl;  and  see  Couch  v.  Goodman, 
iQi  B.  688,  cited,  mnU,  obi.  465.  Evidence 
4m  tht  defendant  bat  paid  the  rent  to  the 
^imSM,  or  ia  in  poeaeiiion  of  the  whole  of 
l«|MBiaes,  is  vretuimDiive  evidence  that  the 
Wm  bM  fiitsd  in  the  defendant  at  attignee ; 
tlhSL  Ev.  135 ;  3 SUrfc.  Ev.  3id  ed.  350 ; 
Im-M  9L  886 ;  Am  v.  William,  6  B.  &  C. 
^  Bvtflbeisaalooaraeistothow  the  assign - 
iMit  1^  psofing  tbe  deed,  giving  defendant 
*iiet  to  produce  tbe  deed  of  attignment.  If 
ils;  pisialig  dectere  that  the  whoU,  but  can 
taMsdiy  that  a  part,  and  not  the  whoU,  of 
9b  lani  aad  estate  demised  came  to  the  de- 
^iint  Iw  asaignBient,  the  issue  on  this  plea 
%Mt  bt  Mad  for  tbe  defendant ;  Curtit  v. 
4H%.  1  Bwg.  N.  C.  756;  Heap  v.  Livings 
11  M.  &  W.  91.  Where  the  defend- 
MM  aiiisnee,  but  rt-auigned  before 

,  bt  ■bottb  plead  performance  whilst 

k^.pM  ■wi|nei,  if  tb«  declaration  charge 


breaches  of  covenant  during  that  period,  see 
Form  2,gujnra,  494 ;  and,  secondly,  re-assign- 
ment before  breach,  see  pott,  496,  Form  4. 
As  to  the  liability  of  an  executor  or  adminis- 
trator of  the  lessee,  sued  as  assignee  of  tbe 
term,  see  Rubery  v.  Stevens,  4  B.  &  Ad.  241 , 
and  see  form  of  plea  there ;  Tremeere  v.  Mor* 
riton,  1  Bing.  N.  C.  89 ;  Paul  v.  Simpion, 
15  L.  J.  382,  Q.  B.  An  administrator  who 
has  fully  administered,  and  who  is  charge- 
able with  no  default  or  laches,  may  in  general 
discharge  himself  from  liability  to  a  greater 
extent  than  the  real  value  of  tbe  premises; 
Homidge  V.  Wilum,  11  A.  &  E.  655;  Wool- 
latlon  V.  Hakewell,  3  M.  &  O.  321.  As  to 
tbe  liability  of  the  auigneet  of  a  bankrupt 
lessee,  as  assignees  of  the  term,  see  Turner  v. 
Richardson,  7  East,  335 ;  Copcland  v.  Ste- 
phens,  1  B  &  Aid.  593  ;  Hanson  v.  Stevenson, 
1  B.&Ad.303;  Wheeler  y.  Bramah,^  Camp. 
340 ;  WeUhv. Myers,  4  Camp. 368 ;  6 Geo.  4, 
c.  16,  s.  75;  Rose.  Ev.  6th  ed.  396.  In 
Thompson  v.  Bradbury,  i  Ring.  N.  C.  326, 
assignees  of  a  bankrupt,  sued  on  a  lease  for 
rent,  were  allowe<l  to  plead,  first,  that  the 
lessee's  interest  did  not  pass  to  them,  and 
secondly,  that  they  abandoned  and  renounced 
such  interest. 
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I  4>  Plea  hy  Defendant,  charged  as  Assignee  of  a  Lease,  that  he  assigned 
his  Interest  over  before  Breach.  («) 
Commtitcemeni,  antr,  21,  34.]  —  Says  thnt  after  the  saiil  nssignmcnt  to 
him  ihedcfomlont,  sod  before  tliccommiuing  of  t)ie  said  breaches  Dt'covGnut 
or  cither  of  them,  or  any  pan  thereof,  niitl  before  the  conimencement  of  tliii 
■uit,  to  wit,  on  [^-c.  exact  day  mW  matrriitf],  liy  «  certain  deed-pol!  then  made 
by  tile  defendant,  and  sealed  with  bis  seal,  {«f  "  \>y  a  ccrtitin  indenture  then 
nude  between,"  .^c.  "  nnd  Kealud,"  i^c]  he  the  don^ndant  did  {frsnt,  bnrgkin, 
mU  and  assign  over,  tramfer  and  net  uoto  one  E.  F.  the  s»id  demised  pre* 
miseji  and  every  part  thereof,  to  Imve  aind  to  Imld  the  same  unto  tfao  said 
E.  F.,  his  executors,  administrators  and  assijipis,  from  ihenceforib,  for  and 
during  the  i-esidue  and  remainder  of  the  said  term  so  granted  as  aforeuidi 
then  to  come  and  unexpired,  subject  [j'c.  as  in  the  t&eii],  nhereupon,  and  by 
virtue  whereof,  tlie  said  K.  F.  then  entered  into  and  upon  tlic  said  demised 
premises,  and  became  and  was  possessed  thereof  for  the  residue  imd  re- 
mainder of  the  said  term  so  demised  as  aforesaid ;  (n)  and  tliis  tlie  defendant 
is  ready  to  verify,  &c. 

OTHER  FORMS,  &c. 
1.  Plea  in  Abatement,  that  the  Premises  vested  in  Defendant  emd 

another. 
Jie^p  V.  Broeki,  1  D.  &  L.  33*.  (o) 


2.  Pleas  to  an  Action  for  Non-repair,  t^-c. ;  1,  t/iat  the  Non-repair  oc- 
curred through  the  unforeseen  Act  of  a  Third  Party  ;  2,  that  the 
Defendant  was  ready  to  repair,  but  thnt  n  reasonable  Time  to  do  so 
had  not  elapsed;  3,  thnt  Phiinliff  repmred  himself  nnd  so  pre- 
vented Defendant  from  repuiriiig. 

Greeny.  AV; /«,■.?  Q.  it.  u:3. 


(m)  See  lupra.  495,  nme  (I).     See  a  fotm, 
HaiUv  V.  Ki«g,  2  C.  M.  &  R.  18;  and  w- 

Ila-ifji  ».  hi«s,  iHj>™,     A  re  assignment  »•« 

held  m  be  complete  and  to  protect  the  BEii|. 
nee  -vl.u  hid  .;veouied  ii.  alihough  Ihe  de«d 

lemaincd  in  the  Itand.  uF  his  colicLtor  under  i 

bs  bad  wJtIiDUl  lliif  averment.     Tliat  lhi»  Is  a 

claim  ol  hen  ti.t  iHcpariiig  ir ;   Odtll  v.  Hakt. 

defence,  =>khougl,  lUe»«ig.,ecr<..e.iiinle.l  pot 

;)C.iiiip.  y!)4. 

to  asiign,  nnd  llic  asiignmetit  Li:  lo  a  piiij-i 

(.,)  Notice  to  the  landlord  of  the  assign- 

for  llie  txpiai  purjioM  of  obuialing  fulute 

ineiu  need  not  be  alleged  o.  proved  ;   firri/r 

liabilily.   we  Tavlor  v.  i^ww.   1  J(.  ii  P.  2t ; 

V.  IV.-'y.   ISalk.  fll;   Ta.lor   v.  5/.««.   1  II. 

Pon(  v.  NiirM,  8  U.  &  C.  4B6.     JIul  llie  rc- 

&i'.2l. 

asiignmenl  does  not  diicliai|»;  Ihc  assignee 

(0,  I'l.'n,  setting  up  the  interest  of  a  Ihiid 

ftoiQ  liability  lo  (he  lessor,  or  the  assignee  of 

p»rly  in   the  premise,  rmi  joined  a>  plainlilT; 
tvlfu  V.  A,l,lt„U^>l!t.  4  q.  It.  197. 

the  reversion,  for  bleaches  commilled  wliiki 

the  iaKiesl  of  the  assignee,  aa  such,  existed ; 
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Plea  to  an  Action  for  Rent  by  a  Transferee  of  a  Lease,  Payment 
to  the  Transferor  without  Notice  of  the  Transfer. 

Lucas  y.  Jones,  5  Q.  B.  949. 


4.  Plea  to  an  Action  for  Rent,  a  Clause  ofre-^entry  in  the  Deed, 

under  which  Plaintiff  entered. 

Hartthome  y.  Watson,  4  B.  N.  C.  178 ;  5  Scott,  506 ;  6  Dowl.  404,  S.  C. ; 
mdi  plea  is  divisible^  id, 

f.  Pka  to  Covenant  for  Rent,  that  the  Plaintiff  committed  a  Breach 
sf  Covenant,  in  consequence  of  which  the  superior  Landlord  brought 
^ectment,  and  compelled  Defendant  to  pay  the  Rent  to  him. 
Frmklin  y.  Carter,  3  D.  &  L.  213  \  S.  C.  \  Com.  B.  750 ;  and  see  post, 

'Ecpkyin/'  "  Pleas  in  Bar,"  notes. 

LEAVE  AND  LICENSE. 


nuplet  may  be  adapted  from  the  form,  post,  in  Treflpais,  itating,  initead  of  com-^ 
ntted  the  trespasses,"  that  defendant  "  broke  the  said  covenant,''  &c.,  by  showing  an 
Btfaority mider  seal  to  do  so;  see  Harris v,  Goodwin,  2  M.  &  G.  416;  West  7.  Biake' 
9, 2  M.  &  G.  741.  A  breach  of  covenant  cannot  be  justified  by  a  parol  license  to 
nikit,  per  Patteson,  J.,  Doe  d.  Muston  v.  Gladwin,  14  L.  J.  189,  Q.  B.;  2  Saund. 
^  48)  n.  (1) ;  but  such  parol  license  may  sometimes  tend  to  show  that  there  was  no 
nch  of  covenant  at  aU,  as  where  the  defendant  covenanted  not  to  carry  on  the  pro- 
■ion  of  a  surgeon,  and  he  attended  patients  at  the  request  of  the  plaintiff  in  order  to 
cp  the  connection  together,  RawUnson  v.  Clarke,  14  M.  &  W.  187.  In  such  case 
t  proper  plea  is  a  denial  of  the  breach ;  see  further,  post,  "  Performance." 


LIMITATIONS,  STATUTE  OF. 


If.  Before  tiie  passing  of  the  act3  &  4  Will.  4,  c.  42,  there  was  no  statute  of  limitations 
applicable  to  claims  on  specialties  or  contracts  under  seal ;  but  after  twenty  years 
even  such  claims  were  (and  still  are)  by  the  common  law  presumed  to  be  satisfied 
(under  the  plea  of  payment  or  satisfaction,  &c.  as  the  case  may  be),  unless  cir- 
enmttanees  rebutting  the  inference  could  be  proved  by  the  covenantee  or  obligee ; 
see  the  cases,  Tidd,  9th  ed.  18.  By  that  statute  (section  3)  actions  on  speciuties 
SR  (with  certain  exceptions)  to  be  brought  within  twenty  yean  after  the  cause 
of  sodi  actions,  but  not  after ;  and  this  period  of  limitation  applies  to  covenant  for 
•ncars  of  rent  due  on  a  lease,  Paget  v.  Foley,  2  Bing.  N.  S.  679;  and  also  to  a 
nnt^haige,  Stracham  v.  Thomas,  12  A.  &  £.  558.  The  form  will  bo  as  ante, 
36^9  Form  1,  substituting  hren/y  for  six  years ;  see  also  ante,  460.  An  acknow- 
Isdlgosent  taking  the  case  out  of  the  statute  under  the  5th  section  should  be 
i^eeially  replied;  Kemp  v.  Gibbons,  Q.  B.  Mich.  T.  1846. 


MORTGAGE. 


TiSbit  defimdant  deny  bis  execution  of  the  deed,  or  the  sufficiency  of  the  stamp,  he 
lid  plead  ncn  est  factum,  as  ante,  443.    If  he  paid  the  money  on  the  day,  the  pita 
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win  be  u  injni,  Form  1 ;  if  after  the  daj,  m  in/ra,  Form  2.  If  iben  be  cnj  Ubae 
due,  plead  payment  into  Court  ;7ro  f aula,  aianfe,  376.  An;  defence  in  confiMOitn 
avoidance,  such  aa  payment  to  an  aidgnee  of  the  mortgagee,  mtut  be  pleaded  maJt^ 
a  plea  adding  to  this  defence  an  avennent  that  the  money  was  rdeaaed,  wm  bdd  bs 
fbrduplicity;    Harrold  v.  Whilaker,  IS  L.  J.MS,  Q.B. 


NON  EST  FACTUM.— Jnte,  443. 

PAYMENT,  (p) 

1 .  PUa  of  Payment  on  the  Day  according  to  the  Covenant,  (j). 

Cotnnifnoenifnt,  ontf,  21,  34.]     — Saith,  that  he  did  on  the  said i>l 

of ,  A.  D.         ■,  in  the  said  t'tu^fure  mentioned,  well  and  truly  pcjM 

the  plaintiS'  the  said  sum  of  £ therein  mentioned,  together  wtfA  mimt 

thereon,  (r)  according  to  and  in  pursuance  of  his  the  defendant's  said  cn^ 
nant ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

2.  PUa  of  Payment  in  satisfaction,  after  due.  (s) 

Commencement,  ante,  21,  24.]     —  Saith,  that  after  the  committing  of  ibt 

said  breaches  of  covenant,  and  before  the  commencement  of  this  suit,  to  til, 

on,  [^c],  be  the  defendant  paid  to  the  plaintiff,  and  the  plaintifT  then  acteylri 

and  received  of  and  from  the  defendant,  a  large  sum,  to  wit,  £ ,  in  Ad 

satisfaction  and  discharge  of  the  said  breaches  of  covenant,  and  of  alt  caM 
of  action  then  accrued  in  respect  thereof;  and  this  the  defendant  is  laij 
to  verify,  Src.  

PAYMENT  OF  MONEY  INTO  COURT. 


EAS,  4c  IN  COVENANT :— PERFORMANCE.    499 

lamaget  to  a  greater  amount  than,  &c.  in  respect  of^the  caiues  of  action, 
vaeh  of  corenant  in  the  introductoiy  part  of  this  plea  mentioned,"  &c. 
B  paid  into  Court  in  covenant  either  for  nonpayment  of  money,  or  for  not 
y  act,  &c.  in  respect  of  which  general  damages  are  claimed ;  see  3  &  4 
s.  21,  an/e,  375,  obs.  But  where  the  covenant  is  for  a  different  act  than 
It  of  money,  a  summons  for  leave  to  pay  money  into  Court  is  necessary, 
leie  be  no  other  plea  than  that  of  payment  into  Court.     Id, 


PERFORMANCE. 


tent,"  "  Leases,"  &c.  When  the  defence  is,  that  the  defendant  has  per- 
ed»  the  breach  alleged  in  the  declaration  should  be  traversed  in  its  precise 
t36.  Form  2 ;  and  see  the  pleas  of  performance  of  the  condition  of  a  bond, 
obs.  When  leave  and  license  may  be  given  in  evidence  under  a  denial 
an/e,  497.  Impossibility  of  performance  is  no  defence,  Tuffnell  v.  Con- 
£.  798;  and  see  Bute  v.  Thompton,  13  M.  &  W.  487;  unless  created 
I.  Anglnea  v.  Rugeley,  6  Q.  B.  107. 

It  comentionemf  and  rieru  in  arriere,  are  bad  pleas ;  antCf  489,  obs.  On 
\s  of  proof  is  thrown,  ante,  494,  n^  (k).  On  a  covenant  by  a  lessee  to  use 
roars  to  keep  open  a  house  as  a  licensed  victualling  house,  it  was  held  that 
ent  on  the  lessee  to  prove  that  he  did  some  act,  after  the  license  had  once 
to  procure  its  continuance;  Linder  v.  Pryor,  8  C.  &  P.  518. 


RELEASE. 


nttf  382,  which  will  apply  in  covenant,  except  that  it  should  be  stated  that 
Jd^  of  the  said  indenture,  and  committing  the  said  breaches  of  covenant, 
c ;    Law,  &c.  Simons  t.  Johnton,  3  B.  &  AdoL  175. 


RESTRAINT  OF  TRADE. 


X  Covenant  not  to  carry  on  a  Business  toithin  certain  Limits 
vxu  void,  as  being  contrary  to  public  Policy. 

.  May,  11  M.  &  W.  653.    See  the  law,  &c.  in  the  cases  cited 
orm  2* 

SET-OFF. 


set-off  cannot  be  pleaded  in  covenant,  unless  the  breach  assigned  is  the 
of  money  by  Uie  defendant  to  the  plaintiff.  The  form  is  similar  to  that  in 
fe,  389,  except  that  it  should  be  alleged  that  the  debt  to  the  defendant 
lamages  sustained  by  the  plaintiff  by  reason  of  the  said  breachei  of  covenant 
iljofi  tusignedf  and  all  damages  sustained  by  the  plaintiff  by  reason  of  the 
neECoi. 


TENDER. 


e  of  a  covenant  to  pay  money  on  a  particular  day,  it  seems  that  a  tender 
r  cannot  be  sustained ;  see  Poole  v.  Tumbridge,  2  M.  &  W.  223 ;  per 
M.  &  W.  225,  226 ;  ted  vide  Johnton  v.  Clay,  7  Tauut.  486 ;  Tidd,  N.  P. 
of  rent  before  sunset,  3  Chit.  PI.  7th  ed.  235.    See  forms  in  oMtumpnt, 


LL 
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^DECLARATIONS  IN  DETINUE. 


,  Ic  this  form  of  action  Ihe  piaintifT  tlairaB  ilie  ipecUlc  recovery  of  goodii  and  chat- 
tel!, or  <loedi,  or  wiitingi,  detained  Iroin  Iiim  by  the  derendaut,  (rith  damagM  fat 
the  detention ;  Form,  Sleji. ;  2  Chit.  PL ;  SpDciftl  Fonn,  Atkinton  v.  Balur,  i 
Taunt.  R.229.  SeoSBla.  C.  HC,  152,'  Co.  Litt.  SdG  b ;  1  Chit  PI.  121;  Step.; 
3  Stark.  Zv.  tit.  "Detinue,"  280;  Selw.  N.  P.  tit.  "  Detinue."  This  Miion 
liet  fbr  a  wrongful  detention,  nhetliar  the  taking  were  in  the  lint  initanoe  law- 
Tul  or  nron^iT ;  id.  And  it  lies  though  the  defendant  have  if  ronrfiilly  parted 
nitli  the  goods  before  action  brought ;  Jonci  v.  Doicle,  9  M.  &  W.  19 ;  S.  C 
I  D.  N.  S.  391.  In  Inmer,  damages  (only)  for  a  canvertion  ore  recoTerable, 
tlie  good*  thcmaelvea  cannot  be  obtained ;  though  this  ii  obviated  in  practiM  by 
the  jury  bcingdirecled,  by  consent,  to  give  damaget  greoterthan  the  value  of  th» 

foods,  with  a  condition  thatthevoretoliereduMdlolOi.  if  the  goods  are  restored, 
n  detinue  the  plain  tit)' claims  the  goods  in  ipede.  The  judgment  is,  in  effect,  that 
herecover  the  goods  if  tbpy  can  be  ohtaiued  from  the  defendant  by  the  sheri^  and 
a  certwn  >um  assessed  by  the  jury  for  damages  for  the  delentioii ;  and  if  the  goods 
cannot  l>e  had,  then  &  certain  sum  assessed  by  the  jury  as  their  value,  besida  the 
dainagesfor  detention,  with  coats.  Therefore,  in  cose  the  [ilsintiff  is  anxious  to  get 
possession  of  the  identical  goods  or  deeds  claimed,  detinue  is  a  better  Conn  of 
action  ihon  trover.  The  jury  must  assess  the  value  of  each  of  thegoods,&c.  sepa- 
rately, because  some  of  them  may  be  fortbcombg,  others  not,  when  execulioii 
issues ;  and  if  the  jury  omit  to  do  this,  Ihe  error  cannot  be  corrected  by  &  writ  of 
inquiry ;  Pinoly  v.  fiolli/,  2  Bla.  R.  854 ;  Anderiim  v.  Paaman,  7  C.  Sl  P.  193, 
Coleridge,  J.  In  detinue  fbr  several  things,  the  Court  would  not  on  motion 
BSKit  the  damages  as  to  one  article,  and  itrik*  It  out  of  the  declaration  on  il« 
being  delivered  up  to  the  plaintiff*;  PhUlipi  v.  Hat/ward,  3  Dowl.  3G2.  De- 
liniie,  iiiatcud  oi'lrovcr,  is  (he  nsiinl  form  of  action,  where  llie  plaintiff  has,  in 
oddition,  a  money  claim  against  ibe  defendant,  which  can  be  made  the  subject 
of  on  action  a{  dthl ;  because  a  demand  in  debt  and  another  in  detinue  may  be 
joincil  in  o[ic  action,  and  thus  in  the  same  declaration  the  two  claims  can  be 
united;  see  Form  2.  A  count  in  detinue  for  a  bill  will  be  allowed,  with  one 
for  the  amount  of  the  bill;   KIrkpalrick  \.  B'i'ik  of  England,  8  Dowl.  881. 


1 .   Common  Form  of  Declaration  in  Detinue. 

Commtucemcnt,  ante,  .'>.     f-'cnae  tmniilori/.']    For  that  wliereas  the  plaintiff 

heretofore,  to  wit,  on  [i^-c.  any  Jay  before  n'n(],  delivered  lo  the  defendant 

certain  goods  and  cliattels  [or  "  deeds  and  writings,"]  to  wit, ,  (a)  of  the 

said  plaintiff,  of  great  value,   to  wit,  of  the  value  of  £ ,(6)  to  be  re- 
delivered bw  the  defendant  to  the  plaintiff  when  the  defendant  sliould  be 


(a)  The  goods,  &c.  are  usually  described  (t)  A  sum  amply  sufficient   lo    cover  the 

as  in  trover  ;  lee  fiat,  "  Trover."    It  is  said  highest  possible  value.     Ahliougb  several  ii- 

iDora  ceilaioty  is  i-equlred  in  the  ilescriplion  tides  be  claimed,  the  value  of  the  whole  mi/ 

ntthegoDds  in  detinue ihnn  in  trover;  2Sauncl.  lie  staled  in  Ihe  above  form  ;   Pault/  v.  Hally, 

74  b  ;  Co.  Lit.3B6b.    The  dale  of  a  deed  3  iila.  It.  8S3.    iJul  the  jury  must  assess  l£e 

need  not  be  mentioned;  Alcamj.  Wctlfrrmi*.  value  of  each  separately  ;  ii'pro,  ol». 
1  Wils.  IIG. 
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JO  requested,  (c)  Yet  the  defendant,  although  afterwards,  to  wit,  on 
and  year  [first]  aforesaid,  requested  by  the  plaintiff  so  to  do,  hath  not 
ilivered  the  said  goods  and  chattels,  or  any  of  them,  or  any  part  thereof, 
laintiff,  but  hath  wholly  neglected  and  refused  so  to  do,  and  hath 
and  still  unjustly  detains  the  same  from  the  plaintiff;  To  the  damage 

aintiff  of [Jay  a  sum  equal  to  the  full  value  of  the  goods^  and  all 

for  dei€fUum]f  and  therefore  he  bring  his  suit,  &c. 


2.  Declaration  in  Debt  and  Detinue,  (d) 

meement  as  pointed  out,  ante^  1,  2,  Form  1.]  For  that  whereas  the 
ity  on  [4'<?0»  ^^  indebted  [(^c.  here  proceed  with  the  count  or  counts 
IS  iimal,  to  the  end,  onutting  the  words  "  to  the  damage,"  ^c»  and  then 
kus :]  And  whereas  also  [adding  the  count  in  detinue  and  concluding 
djunage»"  ^.  as  supra. 


ietiiii«t  t  fictitioui  loss  and  Bnding  Evch.  Nov.  1846.    The  supposed  delivery  or 

iS  in  trover;  see  3  Chit.  PI.  7th  bailment  to  the  defendant  cannot  be  traversed 

The  above  form  suflices,  though  by  plea ;  Whitehtad  v.  Harruon,  2  I).  &c  L. 

a  special  bailment ;  3  Stark.  Kv.  122 ;  5.  C.  6  Q.  B.  423. 

1,  note  (o}i   CUmtntt  v.  Flight,  {d)  See  supra,  obs. ;  2  Saund.  117  b. 
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PLEAS,  &c.  IN  DETINUE, 

Om.  Cora.  Dig.  Pleader,  2.  X.I,  Sre.-.  7  Wentw.  637,  647;  proof  tliereon,  1  Chit.  PI. 
7th  ed. ;  2  Stsrli.  F.v.  tit.  "  Delinue."  Plaintiff  must  prove  llie  goods  were 
in  thepoiseBBionof  the  defenijant  or  bis  agent  for  him ;  id.;  Andenonv.  Pauman, 
7  C.  &  P.  1 93.  By  the  new  rules  an  nleadiug,  ■'  the  plea  of  nan  detinct  ihoU 
operate  aa  a  denial  of  the  detenliou  of  the  goods  by  the  defendBnt,  but  not  of  ibe 
pl«iiiiifi"8  property  therein ;  and  no  other  defence  than  such  denial  ihaU  be  ad- 
ntiMible  under  ihat  plea."  The  adverse  detention  of  the  goods  (not  merely  that 
the  defendant  hut  ihem)  is  put  in  Issue  by  this  plea;  and  therefore  a  plea  of 
tender  of  the  goods  was  hf  Id  bad  as  amounting  to  non  delhel ;  Clemtntt  v. 
Tlighl,  Exch.  Nov.  1S46.  Tlie  defendant  must  plead  siiecially  that  Ibe  goods 
trere  not  (he  plaintifT'i,  or  that  the  defendant  is  justified  in  detaining  them,' 
Ricliardionv.  Frankum,  6  U.  &  Vf .  420 ;  S.C.8  D owl.  316.  A  lien  iherefcro 
jaiM,  it  is  said,  be  spEcially  pleniied,  and  m>  must  the  defence,  that  the  defendant 
had  a  common  inleresl  in  the  goods  with  the  plaintiff;  Masirnv.  Famdl,  12  M. 
ft  W.  074  i  WhiMeod  v.  Harrifm,  8  Q.  B.  42  i ;  Bantuxlir.  Wiflionu,  7  M. 
ft  G.  103.  The  Court  will  slay  proceedings  either  in  detinue,  Phillips  v.  Eay 
itard.  3  Dowl.  383 ;  or  in  trover,  Ptacock  v.  Nichollt,  8  Dowl.  367.  on  delivery 
up  of  lbs  properly  and  payment  of  costs.  We  have  seen  that  die  supposed 
Jiading  by,  or  bail'i'(A(  or  dclivni/  l<>,  the  defrudant,  cannot  be  traversed  by 
plea;  see  tiiifr,  501,  nute(c).  Many  of  the  pleas  in  replevin  may  be  adapM 
to  detinue,  which  is  a  form  of  action  not  very  iiequent]y  u«ed. 


1 .  Plea  of  Non  detinct. 
In  the  Q.  B.  lor  •'  C.  P."  or  "  Exch.  of  Pleas."] 

On  the day  of ,  A.  d. . 

C,  D.  -\     The  defendant,  by his  attorney,  saith,  that  he  dntli  not  detain 

I  goods  and  cliattels  [or  "  deeds  and  writings,"  as  the  case 
r  any  of  them,  or  any  part  thereof,  in  manner  and  form 
s  the  plaintiff  hath  above  complained  against  him ;  and  of  this  the  defend- 
ant puis  himself  upon  the  country,  &c. 


.D.-j     Thedef 

.ts.   [the  said  g 
.B.)ma,jbclo 


2.  Denial  that  the  Goods  are  the  Plaintiff's,  (a) 
Commenccmenl ,  ante,  21,  24,]  —  Sailh,  that  the  said  goods  and  chattels 
[or  "  deetls  and  wriiings"]  in  the  declaration  mentioned,  were  not,  nor  are 
they,  nor  was  or  is  either  of  them,  or  any  part  thereof,  the  goods  and  chattels 
of  the  plaintiff  [if  llic  pla'iiil'ff  dixlare  as  assignee  of  a  bankrupt,  or  as  exe- 
cutor, ^c.  add  "  as  assignee,"  or  "  as  cxecntor,  &;c.  as  aforesaid,"]  as  in  the 
said  declaration  alleged;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 

(a)   See  lupra,  obs.      A   plea   traversing       Udirard,   M  A.  &  E.  209.     Whitpropartj 

seeni  la  tie  in>p))lic><t>1e  in  detinue;  Grr^hm  1  Chit.  Pi.  7lli  ed.      He  niuat  show  s  i^bt 

v.  Sulk,  4  Q.  B.  745.     And  i1  is  no  defente  10   have  the  goods  ilelivered  to  him ;    laii 

thit  niber  persons,  co  leniala  wiih  (he  plain-  v.  Korlh,  4  Dougl.  3GG. 
tiff,  an  Dot  joined  at  flaiotiSs ;  Btcadbtnt  v. 
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LIEN  AND  PLEDGE. 


^Bs.  See  in  ^eral,  Chit  Cont  Index,  "  Lien  "  2  Harr.  Index,  tit. "  Lien."  By  im- 
plication of  law,  every  workman  has  a  lien  for  work  done  in  respect  of  goods  for 
the  price  of  such  work  and  necessary  materials,  if  due  and  unpaid,  see  Scarfe  ▼• 
Murgan,  4  M.  &  W.  270;  Jacobs  v.  Lalour,  5  Bing.  130;  provided  there  be  no 
outstanding  security  not  due,  Hewison  v.  Guthrie,  2  Bing.  N.  C.  759,  or  other 
agreement  inconsistent  with  the  lien,  and  the  holder  have  the  right  to  the  unin- 
terrupted possession  of  the  chattel,  Jackson  v.  Cummins,  5  M.  &  W.  342.  As 
to  the  lien  of  innkeepers,  see  Thompson  v.  Lacy,  5  B.  &  Aid.  283 ;  Procter  v. 
Nithoiton,  7  C.  &  P.  67 ;  it  exists  against  the  true  owner  of  a  stolen  horse, 
provided  the  innkeeper  did  not  know  of  the  theft;  Bacon's  Abridg.  <' Inns," 
D. ;  Bum's  J.  **  Alehouses,"  XVH.  But  to  create  the  lien  the  goods  must  have 
been  deposited  by  a  guest ;  Binns  v.  Pigot,  9  C.  &^  P.  208. 
A  lien  is  lost  by  parting  with  the  possession,  {post,  508.  note  (i)  ),  or  by  claiming 
to  bold  the  goods  for  a  sum  either  greater  or  different  than  the  real  lien,  Scarfe  v. 
Morgan,  supra,  and  Jones  v.  Tarlton,  9  M.  &  W.  675 ;  but  not  by  an  untenable 
claim  for  a  separate  sum  in  addition  to  the  lien ;  id,  A  set-off  to  a  laiger 
amount  is  no  answer  to  a  lien ;  Pinnock  v.  Harrison,  3  M.  &  W.  532. 


1.  Plea  of  Lien  by  a  Tradesman  for  Work.  (6) 

Ommencemeni,  ante,  23,  24.]  —  Saith,  that  the  said  goods  were  hereto- 
fore and  before  the  commencement  of  this  suit,  to  wit,  on  [4*0.],  delivered 
by  the  plaintiff  to  the  defendant,  to  be  by  him  the  defendant,  in  the  way  of 

kis  business  of  a ,  repaired  [a*  the  case  may  6e,]  for  the  plaintiff  for 

Teward  to  the  defendant,  and  upon  the  terms,  (c)  that  the  price  and  value  of 
tbe  work  to  be  done,  and  the  materials  for  the  same  to  be  provided  by  the 
defendant  in  so  repairing  the  said  goods  as  aforesaid,  should  be  paid  when  the 
Hid  repairs  were  completed  [and  that  the  defendant  should  have  a  lien  on 
Ae  laid  goods  for  such  price  and  value,  and  be  entitled  to  hold  the  same  as 
A  Kcurity  for  the  payment  of  such  price  and  value  by  the  plaintiff((f)] ; 
iod  the  defendant  avers  that  he  then  received  the  said  goods  and  chattels 
of  ind  from  the  plaintiff  on  the  said  terms,  and  not  otherwise,  and  before 

die  laid  time  when  [4*^.]»  ^^  ^i^  ^"  ^^^  ^^Y  ^^^  y^^^  ^^^^  aforesaid,  did 
^rk  and  found  the  necessary  materials  in  and  about  the  repairing,  and  then 


(i)  See  forms,  &c.  Judson  v.  Etheridge, 
ICat  M.  743 ;  Coomhn  v.  Noad,  10  M.  6c 
W.Il?;  S,  C.  2  D.  N.  S.  315.  This  plea 
*3beslk>wed  aloog  with  "  no  property"  and 
"■Ndctiaet;"  Barntwellv.  WiUiami,  7  M. 
fcG.403;  in  Leuekart  M.dwper,  1  B.N  C. 
^,lbc Court  allowed,  1,  the  general  issue; 
*>  lin  by  costom  ;  3.  lien  by  agreement ;  4, 
*lits  by  costom,  with  a  statement  that  the 
Pi4«efe  deposited  by  one  having  a  primd 
A^fukie;  aoa,  5,  a  lien  by  custom,  with  a 
JJ^MtDt  that  the  wool  was  deposited  by  plain- 
V^llfeDt;  icdgNcrt;  S.  C.  7  C.&  P.  119. 
^^^  a  panienlar  lien  arises  in  respect  of 
^Miml  dmtUU  delivefed  to  the  defendant  un- 
cmtraeti  (see  Chan  ▼•  Wsstmore, 


6  M.  &  S.  180)  for  work  to  be  done  in  respect 
of  each  article,  it  seems  there  must  be  a  sepo' 
rate  plea  of  lien  in  reference  to  each  chattel ; 
and  that  if  the  defendant  in  a  plea  claim  a  lien 
for  the  total  of  the  debts  due  to  him  in  respect 
of  the  vaiious  goods,  the  plainliiTmay  success- 
fully reply  ihat  the  defendant  was  retained  and 
did  woilc  under  the  separate  and  distinct  coo- 
tracts;  for  the  claim  \i  properly  to  separate 
liens,  not  one  lien  for  the  whole  amount; 
Marki  V.  Luhee,  3  Bing.  N.  C.  408. 

(c)  A  contract  roust  be  shown  ;  Robertton 
V.  Showier,  13  M.  At  W.  609. 

{d  >  Semble,  the  allegation  between  the  brac«' 
kets  is  unnecessary. 
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repaired  tlic  said  goods  and  chatleU  for  the  phinttfT  upon  the  said  lemii, 
aiid  the  said  repairs  ivere  tlien  completed,  and  the  reasonable  price  and  value 
of  the  same  therefore  payable  to  the  defendant  amounted  to  a  certain  sum, 

to  wil,  £ ,  whereof  the  plaintifT  then  had  notice,  and  was  then  requested 

by  the  defendant  to  pay  him  the  said  sum,  but  the  plaintiff  hath  neglected 

SO  to  do  [nor  hath  he  tendered  to  the  plaintiff  the  said  sum  of  £ ,  or 

any  part  thereof],  and  the  same  before  and  at  the  said  time  when  [J^c.'],  and 
St  the  time  of  the  commencement  oF  this  euit,  was  and  is  wholly  due  and  in 
arrenr,  wherefore  the  defendant  hath  continually  held  and  detained  and  Htill 
detains  the  said  goods  as  such  lien  and  security  as  aforesaid  for  the  said 
sum  of  £~^—,  being  the  detention  in  the  declaration  mentioned ;  and  tliis 
the  defendant  is  ready  to  verify,  &c. 


2,  Plea  of  Lien  by  a  Pawnbroker. 
Nkkitson  v.  TrotteT,  3  M.  &  W.  130. 


3.  PUa  of  General  Lien  by  an  Attm-ney.  (e) 
CimmaKemmt,  ante,  21,  2i.']  —  Saitli,  (hat  whilst  the  plaintifi*  was  pos- 
sessed of  the  said  instruments  in  writing  as  in  the  declaration  mentioned, 
and  before  the  said  detention  thereof,  and  before  the  commencement  of  this 
suit,  to  nit,  on  [4'c.],  he  the  plaintitf  dcUvered  the  said  instruments  in  writing 
to  the  defendant  then  and  still  being  an  allorney  of  [her  Majesty's  Court  of 
Queen's  Bench  at  Westminster,  and  a  solicitor  of  the  High  Court  of  Chan- 
cery, and  a  practising  conveyancer  for  fees  and  reward],  as  such  attorney, 
solicitor  and  conveyancer,  for  the  purpose  of  enabling  the  defendant,  as 
such  attorney,  solicitor  and  conveyancer,  to  do  and  transact  divers  alTairs 
3  for  the  plaintiff  with  and  iu  respect  of  the  said  instruments 
id  in  respect  to  the  pioperty  to  wliJch  the  same  related, 
er  since  rcmaiucd  in  the  possession  of  the  defendant  i 
tlier  says,  that  the  plaintiftj  at  the  time  of  the  delivery 
n  writing  to  the  defendant,  and  before  the  coni- 
3  wit,  on  [^c],  was  and  still  is  indebted  to  the 

to  wit,  the  sum  of  £ ,  for  work  and  labour 

I  attorney,  solicitor  and  convey- 
1  at  his  request,  and  for  feei 


and  the  defendant  furtlie 

of  the  said  iustruments 

inenccmcnt  of  this  suit, 

defendant  in  a  large  su: 

before  then  done  by  the  defendant, 

ancer,  for  the  plaintiff,  and  upon  his 


(e)  StB  Otiier  fornn.  Ligblfovt  v.  Ktane, 
1  M.  &  W.  745 ;  H«btrli.m  v.  Sh,-«!itr.  2  D. 
&  L.  6B7  :  S.  C.  13  M.  &  W.  t»9.  Attor- 
neys liave  a  general  Ilea  against  their  clienls; 
«e'll(l>l,  9llie<l.  337;  Chit.  Arch.  Hlh  eJ. 
106;  1  Hair.  Ind,  ■■AUornej;"  Dacin  v. 
Virnon,  6  Q.  D.  443}    Wakefield  v.  Neuiban, 


6  Q,  U.  2TS.  Tbe  legil  dwdct  of  an  eilalt 
{•hillips  V,  RMmon,  4  Hing,  106.  Or  (be 
(larly  iiaving  the  ligbl  to  the  lirsl  estate  of  ia- 
hciilancc,  has  a  right  to  the  possetsion  of  Ibe 
tiiledeeds;  Auiliav.CTooint,  I  C*r.  At  Mtitli, 
653  ;  Smith  v.  ChichitUr,  2  Dru.  &  W.  393) 
S.  C.  1  Cod.  &  L.  48S  (Irish). 
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^  and  payable  to  the  defendant  in  respect  thereof,  and  in  a  large  sum,  to 

^  4——,  for  money  paid,  laid  out  and  expended  by  the  defendant  as  sucli 

>^^oni«y,  aolicitor  and  conveyancer  for  the  plaintiff,  and  at  his  request,  by 

iMm  wbeieof  the  defendant,  during  all  the  time  aforesaid,  was  and  still  is 

Ottitkd  to  hold  and  detain  the  said  instruments  in  writing  as  and  for  a  lien 

6r  the  said  aums  of  money  so  due  and  owing  to  him  as  aforesaid ;  where- 

bn  the  defendant  hath  detained  and  still  detains  the  same  as  he  lawfully 

aught  and  may  for  the  cause  aforesaid,  being  the  detention  in  the  declara* 

tion  nentioiied ;  and  thii  the  defendant  is  ready  to  verify,  &c. 


L  Plea  of  General  Lien  by  Woolfullers,  they  carrying  on  Business  on 

the  Terms  of  such  Lien. 

Cumpston  v.  Haigh,  %  Bing.  N.  C.  449.    Replication^  id. 


5.  Plea  of  General  Lien  by  a  Warehousekeeper  in  London. 

Leuckhart  v.  Cooper,  3  Bing.  N.  C.  99. 
« 

^*  Detinue  for  an  Exchequer  Bill:  —  Plea  of  General  Lien  by 
Bankers^  the  Plaintiff  having  allowed  their  Customer  to  appear  to 
he  the  Holder.  (/) 

Ommencement^  ante,  21,  24.]  —  Say,  that  before  the  commencement  of 
diiliQit,  and  before  the  said  detention,  to  wit^  on  [4*0.],  the  said  defendants 
v^tte  sod  still  are  bankers,  and  carried  on  business  as  bankers  in  copartner- 
ship together  [in  London],  and  one  E.  F.  kept  cash  and  an  account  with  the 
mndants  as  such  bankers,  upon  the  following  amongst  other  terms,  that  is 
tDaay,  that  the  defendants  should  have  a  lien  upon  any  securities  lodged 
Vl  deposited  with  the  defendants  as  such  bankers  by  the  said  E.  F.,  and 
Aoold  have  a  right  to  retain  them  to  countervail  any  liabilities  incurred  by 
Ae  defendants  in  favour  of  the  said  E.  F.,  or  any  debt  due  or  to  become 
ue  from  the  said  E.  F.  to  the  defendants,  whilst  the  securities  so  remained 
deposited  as  aforesaid,  such  securities  being  securities  the  property  wherein 
piMd  and  might  pass  by  transfer  and  delivery,  and  provided  no  special 
V^eiaent  was  made  between  the  defendants  and  the  said  E  i\  in  that 
Wudf;  and  the  defendants  further  say,  that  the  said  instrument  or  security 
fc  the  payment  of  money  in  the  said  declaration  mentioned,  was  a  certain 
HtHMuaut  or  security  called  an  exchequer  bill,  issued  and  granted  under 


(f)  As  to  the  liea  of  bankers,  see  1  Harr.  S.  C.  6  M.  &  O.  630 ;  O'Connor  v.  Matjori- 
ma,  tit.  •«  Bankers,"  IV.;  Brandao  v.  banks,  4  M.  &  G.  435.  They  have  a  general 
hnm,  Doou  Proc.  16  L.  J.  368,  Exch. ;      lien;  Jourdaine  v.  Lefevre,  1  £sp.  R.  66. 
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and  by  virtue  of  an  act  of  parliament  made  and  pasaeil  in  the  year  of  out 

Lord ,  intituled,  [^e.];  ami  tlie  defendants  ftirtber  say,  lliat  (lie  said 

bill  was  and  is  a  certain  bill  for  £ ,  bearing  date  llie day  of , 

A.  D. ,  and  was  and  is  in  form  as  follows,  that  is  to  say  [cojtg  i']  ;  and 

tbe  defendants  further  say,  that  before  and  at  the  time  of  the  said  detention, 
the  blank  in  the  said  bill  bed  not  been  filled  up,  and  the  said  bill  was  then  a 
security  payable  to  the  bearer  thereof,  and  transferable  by  delivery  ;  and 
the  defendants  further  say,  that  before  the  said  detention  and  before  the 
commencement  of  this  suit,  to  wit,  on  [^c.]>  the  said  E.  F.  lodged  and  de- 
posited, and  suBered  to  be  lodged  and  deposited,  with  the  defendants  m 
Buch  bankers  the  said  exchequer  bill,  and  they  then  received  the  same  bonft 
fide  in  the  usual  and  accustomed  manner,  upon  the  terms  herein  first  men* 
tioned,  and  without  any  special  agreement  in  that  behalf,  and  without  any 
notice  to  the  defendants  or  either  of  them  that  any  other  person  whatsoever, 
save  and  except  the  said  E.  F.,  had  any  claim  or  interest  wbalsoever  in  or 
to  the  said  exchequer  bill,  or  any  or  either  of  them,  and  that  they  wen 
enabled  so  to  lodge  and  deposit  it  without  notice,  by  and  through  the  oinift- 
sion  and  neglect  and  want  of  due  care  on  the  part  of  the  plaintiff;  and  the 
defendants  further  say,  that  whilst  the  said  exchequer  hill  remained  and 
continued  so  lodged  and  deposited  with  the  defendants,  they  the  defendant), 
aa  such  bankers  as  aforesaid,  made  divers  payments  for  and  on  account  of 
the  said  £.  V.  exceeding  the  sums  of  money  in  the  hands  of  the  defendants, 
on  account  of  the  said  E.  F.,  to  a  large  amount,  to  wit,  to  the  amount  of 

£ ,  and  the  said  E.  F.  thereby  then  and  there  became  and  was  and  still 

is  indebted  to  the  defendants  in  the  said  sum  of  money,  which  said  sum 
remaining  wholly  unpaid  and  nnsaiisfieil,  and  not  tendered  to  the  defendants, 
they  the  defendants  refused  to  deliver  the  said  exchequer  bill  in  the  said 
declaration  mentioned  to  the  plaintiff  as  in  the  said  declaration  mentioned, 
and  did  at  the  said  time  when  [SfC."]  detain  and  keep  the  same  under  and  by 
virtue  of  the  said  lien  and  right  before  mentioned,  as  they  lawfully  might 
for  the  cause  aforesaid,  which  said  keeping  and  detaining  were  and  are  the 
detention  of  the  said  exchequer  bill  in  the  said  declaration  mentioned ;  and 
this  the  defendants  are  ready  to  verify,  &c. 


7.  Plea,  that  the  Deeds  were  deposited  as  a  Security  for  Monies  dtie 
at  the  time  of  the  Deposit,  and  thereafter  to  accrue  due.  (j) 
Cotntnencement,  ante,  31,34.]     — Saith,  that  heretofore  and  before  the 
said  detention,  and  before  the  commencement  of  this  suit,  to  wit,  on  [t^^O) 


(g)  Seeanolher  form,  CWiierie  V.  Hewitt,  chatwis,  if  tuch  possession  be  act  iocoiuifteiit 
I  C.ii  J.66d.  A  lien  by  agieemeDtmill  not  wiih  the  agieemeol;  Reivti  v.  Capper,  6B. 
bt  loll  by  possession  by  ibe  deposiior  of  ibe      N.  C.  135. 
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turn  of  money,  to  wit,  the  sum  of  £ ,  was  due  and  owing  from 

tiff  to  the  defendant,  and  being  so  due  and  owing,  it  was  then 
y  and  between  the  plaintiff  and  the  defendant,  in  consideration 
and  also  in  consideration  that  the  defendant  would  make  further 
of  money  to  the  plaintiff],  that  he  the  plaintiff  should  deposit  with 
dant  the  said  deeds,  instruments  and  writings  in  the  said  declara- 
ioned,  as  a  security  as  well  for  the  payment  of  the  said  sums  of 
I  then  dae  and  owing  to  the  defendant  as  aforesaid,  as  also  for  the 
It  of  all  such  sums  of  money  as  the  defendant  should  thereafter 
:o  the  plaintiff,  and  that  the  defendant  should  hold  and  detain  the 
8,  instruments  and  writings  until  the  said  sum  of  money  so  then 
owing  to  the  defendant  as  aforesaid,  and  also  all  such  sums  of 
should  thereafter  be  advanced  by  the  defendant  to  the  plaintiff, 
!  so  repaid  and  satisfied ;  and  the  defendant  further  says,  that  after- 
d  before  the  said  detention  and  before  the  commencement  of  this 
it,  on  [4*<7.],  the  plaintiff  did  in  pursuance  of  the  said  agreement 
ith  the  defendant  the  said  deeds,  instruments  and  writings  for  the 
and  upon  the  terms  aforesaid,  and  the  defendant  did  thereupon 
Is  and  before  the  said  detention  and  before  the  commencement  of 
to  wit,  on  [4*0.],  advance  to  the  plaintiff  at  his  request  divers  large 
money,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
and  the  defendant  further  says,  that  the  plaintiff  hath  not  paid  or 
to  the  defendant  the  said  first  mentioned  sum  of  money  so  due  and 
the  defendant  as  aforesaid,  or  the  said  several  sums  so  advanced 
ifler  the  said  deposit  as  aforesaid,  and  the  same  remain  wholly 
od  unsatisfied,  wherefore  the  defendant  hath  continually  hitherto 
and  still  detains  the  said  deeds,  instruments  and  writings,  as  he 
may  for  the  cause  aforesaid,  which  is  the  detention  in  the  said 
m  mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 


plication,  that  the  Plaintiff  tendered  the  Amount  of  the 

Lien,  {h) 

ncementf  ante,  23,  24.]    —  Saith,  that  afler  the  defendant  had  done 
)nned  the  said  work,  and  provided  the  said  materials,  [this  tvill  of 


mother  fonn,&c.,  Marks  v.  Lahee, 
2, 408*  The  rejoinder  denied  that 
idcred  was  sufficient  to  satisfy  the 
s  held  that  this  was  not  an  imroa- 

altbouKh  the  replication  laid  the 
ed  under  a  icUicet ;  the  sum  is 
d  the  rejoinder  should  be  as  above, 

pleiotill  did  not  tender  the  sum 
I  not  that  a  sufficient  sum  was  not 
iL;  see  alao  WiUtam  t.  Price,  3 


B.  Sc  Ad.  695 ;  and  Coombts  r,  Noad,  10  M. 
&  W.  127.  A  tender  of  the  value  of  all  the 
work  actually  done  on  a  chattel,  though  that 
be  not  all  cootracted  for,  puts  an  end  to  all 
lien  on  it;  Liltie  v.  Barmleyt  1  Car.  &  K, 
344 ;  S.  C.  2  Mood.  &  Rob.  548.  A  repu- 
diation of  plaintiff's  title  to  the  chattel  ope- 
rates as  a  waiver  of  a  lien  against  him,  Dirkt 
V.  Richards,  4  M.  &  G.  574 ;  S.  C.  1  Car.  &  M. 
626 ;  and  a  tender  of  a  specific  lien  is  waived. 
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OOWM  depend  upon  the  nxtrds  of  the  plea]  and  before  the  com  men  cement  of 
this  suit,  to  wit,  on  [^c],  ihe  plaintiff  then  tendered  and  offered  to  pay  t«  the 

defendant  the  said  aum  of  £ ,  being  the  full  reaaonable  price  and  value 

of  the  said  work  and  materials,  in  satiBfaction  and  discharge  of  the  said  lien, 
■uch  last-mentioned  sum  being  snilicieni  to  satisfy  and  discharge  the  laDWi 
and  the  plaintiff  then  requested  the  defendant  to  deliver  up  to  the  plaintiff 
the  said  goods  and  chattels,  but  the  defendant  then  refused  to  accept  or 
receive  the  said  sum  so  tendered  and  offered  as  aforesaid  or  to  deliver  up 
^e  said  goods  and  chattels,  or  either  of  them,  to  the  plaintiff;  and  this  the 
plaintiff  is  ready  to  verify,  &:c. 

9.  To  a  Pitta  of  Lien  ;  Replication,  t/iat  Defendant  wroTigfulltf 
delivered  the  Goods  to  other  Persons,  (i) 

CommenceniaU,  ante,  23, 24.]  —  Saitb,  that  after  the  said  goods  had  been 
and  were  delivered  by  the  plaintiff  to  the  defendantas  in  the  last  plea  aUeged. 
and  wkilat  the  defendant  so  had  the  same  in  his  charge  and  held  tlie  same  a 
aforeaaid,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4'C-]>  ^"^  ^^ 
defendant  wrongfully  and  injuriously,  without  the  plaintiff's  consent,  and  ia 
violation  of  the  defendant's  duty  in  that  behalf,  sold  and  delivered  and 
parted  with  to  other  persons  than  the  plaintiff,  whose  names  are  to  th« 
plaintiff  unknown,  the  said  goods  and  chattels  in  the  said  declaration  moo- 
tioned  ;  and  this  the  plaintiff  is  ready  to  verify,  &c. 


10.   Other  Replications  to  Picas  of  Lien. 

Replication  to  n  plat  of  tun  fur  a  turn  for  n-ork  done  to  severa/  goods,  that 
the  works  mere  done  under  sejiarale  and  distinct  contracts ;  Marks  t.  Lahee, 
cited  anie,  503,7iote  {b). 

To  a  pica  of  general  lien,  ripUealion  that  the  goods  ncre  not  delicercd  on 
the  terms  stated,  ^c  ;  Cumpslou  i-.  Haigh,  'Z  Ding.  N.  C.  11:);  '2  Scott, 
684,  S.  C. 


general  balance,  Jmis  v.  Tnrfrloii,  <J  M.&  W. 
6T5.    Il  seems  ihol  us  a  lien  mvotres  a  claim 
of  inttrtit  ID  the  goods,  and  ii.  cfTuct  tlic  i>arty 
retjiDg  upon  it  •lerivus  ^luilioilly  Uam  tlio 
pltiDtir,  dt  injurm  couM  Dot  be  replied,  see 
iDdei.  '•  De  lojuiii ;"  iheplaiuiifrmighi  reply 
a  release  of  Ihc  (lebi,  Caoiiei-  v.  Grttn,  T  M. 
&  W.  633. 

(i)  In  this  ease  the  oivncr'a  right  of  repos- 
seSMUn  revives,  (Sceil  v.  AVuriifiDii,  1  Maod, 
&  Rob.  '2r>!  ;  and  »c  llv««  v.  B-ll.  7  K.  Ac 
V.mi;  ll<i-U  K.»u(;.',  1  AlL,  leSj  Kmt, 
v.t'w'"-.  5H.?J-t:-  1*0);  aiiJtiialwilLoul 
leDdei  of  llic  lien,  Jo«tt  *.  Clig,  1  Car.  &  N. 
540. 
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DECLARATIONS  IN  CASE. 


I.  As  to  tbe  origin,  &c.  of  this  action,  see  3  Bla.  C.  51 ;  1  Chit.  PI.  7th  ed. 
It  if  the  proper  remedy  to  recover  damages  for  certain  wrongs  or  torts  com- 
mitted in  reference  either,  1st,  to  the  person ;  2d,  the  relatitfe  rights  ;  3d,  the 
goods  or  personal  property ;  or  4th,  the  real  property  of  individuals. 
1st  For  direct  or  immediate  injuries  to  the  person,  accompanied  hy  force,  com- 
mitted by  the  defendant;  as  for  an  assault  and  false  imprisonment,  trespass  is 
In  general  the  remedy ;  but  where  the  injury  is  consequential  and  not  direct,  as 
if  It  arise  from  the  defendant  improperly  leaving  a  carriage  in  a  highway,  or 
from  his  keeping  a  mischievous  animal,  case  is  the  remedy.  Where  an  injury 
to  the  person,  as  an  assault  and  imprisonment,  &c.  occurs  under  process  of  law, 
instigated  by  the  defendant,  case  is  the  necessary  form  of  action  for  the  malice 
and  want  of  probable  csuse,  which  constitute  the  gravamen  or  injury,  see  post, 
"  Malicious  rrosecutions."    Injuries  to  the  health  by  the  neglect  of  medical 


men,  or  from  nuisances,  &c.,  or  to  the  reputation  by  scandal,  cannot  be  said  to 
be  committed  with  force,  and  are  in  their  nature  the  consequential  rather  than 
the  immediate  result  of  die  wrongful  act,  and  are  tiierefore  the  subject  of  an  ac* 
ticm  on  the  case,  and  not  trespass. 

2d.  For  injuries  to  the  relative  rights  of  persons,  as  the  rights  and  interests  of  bus* 
bands  and  masters  in  regard  to  their  wives  and  servants,  as  crim.  con.,  seduction 
of  servants,  &c.  case  is  the  usual  remedy,  but  trespass  also  lies  in  general ;  see 
feet,  <<  Husband  and  Wife,"  «  Master  and  Servant." 

9i,  In  reference  to  wrongs  committed  to  personal  property,  it  is  material  to  con« 
sider  the  nature  of  the  plaintifTs  interest  or  property  in  the  goods  or  personalty 
aflfected.  If  he  have  only  a  reversionary  interest,  he  must  sue  in  case,  and 
neither  trover  nor  trespass  can  be  sustained.  But  where  the  plaintiff  was  en* 
titled  to  the  immediate  possession  of  the  goods  at  the  time  of  the  injury  thereto, 
he  may,  in  general,  sue  in  case  or  trover ;  though  trespass  also  lies  at  the  option 
of  the  plaintiff  where  the  tort  was  direct  and  accompanied  by  force,  ana  the 
plaintiff  was,  in  ftct  or  law,  in  possession  of  the  goods.  Case  is,  in  some  in- 
stances, a  concurrent  remedy  with  assumpsit,  to  recover  damages  resulting  from 
a  breach  of  contract,  1  Chit.  PI.  7th  edit.  150;  as  against  attorneys,  agents  or 
bailees,  or  carriers,  &c.  for  negligence  or  unskilfulness  under  a  retamer,  or 
bankers  who  refVise  improperly  to  pay  a  customer's  check ;  Marzetti  v.  Williams, 
1  B.  &  Ad.  415. 

**  Where  there  is  an  express  promise  and  a  leeal  obligation  results  from  it,  then 
the  plaintiff's  cause  of  action  is  most  accurately  described  in  assumpsit,  in  which 
the  promise  is  stated  as  the  gist  of  the  action.  But  where  from  a  given  state  of 
facts  the  law  raises  a  legal  obligation  to  do  a  particular  act,  and  there  is  a  breach 
of  that  obligation  and  a  consequential  damage,  there,  although  assumpsit  may  be 
maintainalue  upon  a  promise  implied  by  law,  still  an  action  on  the  case  founded 
in  tort  is  the  more  proper  form  of  action,  in  which  the  plaintiff,  in  his  decla- 
ntioi),  states  the  facts  out  of  which  the  le^  obligation  arises,  the  obli«ition 
hadS,  the  breach  of  it,  and  the  damage  resulting  from  that  breach ;"  per  Litile- 
dale,  J.,  Burnett  v.  Lynch,  5  B.  &  C.  609;  Smith  v.  White,  6  B.  N.  C.  218; 
Boorman  v.  Brown,  3  Q.  B.  510.  See  form  of  declaration  by  a  bookseller  against 
an  author  for  not  completing  a  book  he  had  contracted  to  complete,  Sweet  v. 
JLee,  4  Sc.  N.  R.  77 ;  5.  C.  3  M.  &  O.  452 ;  and  another  against  the  grantor 
of  a  license  to  mine,  for  expelling  the  assignees  and  their  workmen  from  the 
mine,  Muskett  v.  HUl,  5  Bing.  N.  C.  694. 

In  cases  of  injuries  fh>m  fraud,  wholly  unconnected  with  contract,  case  is  the 
vroper  remedy ;  see  post,  "  Fraud."  For  injuries  from  carelessness  or  unskil- 
ralnesa  in  driving  carriages  or  navigating  ships,  case  lies ;  and  it  is  Uie  neces- 
sary remedy  where  the  defendant  s  servant  had  at  the  time  the  control  of  the 
Tthide  or  ship ;  but  in  other  instances  trespass  for  the  direct  force  and  imme- 
diate is^ary  is  maintainable.    Case  does  not  lie  for  a  maliciom  injury  of  this 


immcdule  bul  coDK^ucntial.  a)  fur  discing  improperlr  attt  tbt 
the  pluntiff't  bciuw.  ic.  wdtrebj  *he  tctse  feil :  or  for  Duiancn 
&c.  on  adjoining  property  :  but  fcr  a  direct  tnjun'  villi  force  yp< 
land,  ai  for  an  eiitn-  tLirton,  or  for  ireipastFs  viih  catil«,  icc 
remed}'.  Cav  dof i  not  lie  for  Irjjuriei  (o  real  property  wbere  tb 
id  in  trterMiim.  and  he  had  neither  posKiiion  cor  a  puaiiwuij  dl 
injurie*  to  iwurporcJ  riitlii?.  raw  U  the  proper  remedy,  and  trc 
aupported  ;  ai  for  iimitiei  by  obitiuctiiig  ancient  liglila.  diiturbi 
it)  (tie  elijoyintnl  of^a  right  of  coiiimon.  maiket,  valercounc, 
ewement.  In  wme  instances  case  and  asnimprit  ere  eoaeant 
injurici  to  prciniiiei ;  as  between  landlord  and  tenant,  on  the  i 
or  duty  ol  the  latter  not  to  commit  vasle,  &c.,  and  of  the 
diilurb  the  tenunt  in  hii  poitesaion  of  the  propettT  ;  lee  pott. 
Tenant." 
In  Cue,  the  niiue  U  Iransitort'.  unleia  the  octioa  be  for  tort*  or  d 

projirTli/,  or  injuries  to  imorfiortal  righti  connected  therewith. 
"  In  action*  of  turt  for  miifintunce.  ^eieral  counts  for  the  taiKt  inji 
ilacripliim  of  it,  are  not  to  be  aliotted.  In  the  like  acliont  I 
Mveral  counl»,  founded  on  taritti  itatcmenli  of  tht  tamt  Julj 
allowed.'— A'nr  RvUton  PL 
Coifs.]  ByS&l  Vict.  c.  24,  "  If  the  plaintiffln  any  action  of  Ireipai 
tlie  CMC,  sliall  recover  by  the  verdict  of  a  jury  len  damages  that 
luch  plaintlB' khall  not  be  eniitird  to  recover  or  obtain  from  l1 
respect  of  Ruch  verdict  any  cotts  vhalever,  whether  it  shall  be  g 
[Hsuc  or  inues  tried,  or  judgment  shall  have  pa»«d  by  default,  i 
or  presiding  officer  brfare  nliom  such  verdict  shall  be  oblaiiu 
diali-ly  afterwards  (that  i*,  within  a  reasonable  time,  Thompum  i 
&  W.  2SI,)  certify  on  the  back  of  the  record,  or  on  the  writ  of 
inijuiry,  that  the  aciion  fits  really  brought  to  try  a  right  beiides 
to  recover  daninges  for  the  trespass  or  grievance,  for  vhich  the  • 
been  brougbi,  or  that  the  trespass  or  grievance  in  respect  of  t, 
WB*  brought  was  wilful  and  malicious."  This  statute  does  no 
murrer,  Poole  y.  Grantham,  2  Dowl.  N.L.  G22;  or  to  a  writ  of  j 
Tavlor  V.  Rolji,  5  Q.  B.  337. 

where  a  trespass  to  really  lias  been  committed  after  notice  not 
the  judge  refuses  to  certify  to  give  the  plaintiff  his  costs  under  th 
it  vould  seem  that  the  plaintifTi  course  woidd  be  to  enter  a  mi 
record;  Dowy.  Hole,  Q.  B.  ;  15L.  J.32;  ShencaiT.S 
&W.783;  S.  C.  1  Ca.&K.402i  1  D.&L.  999;  and  we  Bo 
4  Q.  B.  S21. 

The  new  county  courts  have  furisdiction  in  "  all  personal  act 
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par^,  except  in  respect  of  any  claim  to  any  eoods  taken  in  execution  by  the 
pfoceat  of  me  court,  or  the  proceeds  or  value  thereof." 

If  an  action  be  brought  in  the  superior  courts  for  any  other  than  the  last-men- 
tioned  canaes,  "  and  a  verdict  be  found  for  the  plaintiff*  for  a  sum  less  than  20/., 
if  the  action  is  founded  on  contract,  or  less  than  61.,  if  it  be  founded  on  tort,"  the 
plaintiff,  if  he  have  a  verdict,  is  to  recover  no  costs,  and  the  defendant,  if  he  have 
a  verdict,  is  to  have  his  costs,  as  between  attorney  and  client,  unless  the  judge 
shall  certify  "  that  the  action  was  fit  to  be  brought  in  such  superior  court." 
Sect  129. 

ACCIDENT— DEATH  BY— COMPENSATION  FOR,    See  pott. 


AGENTS. 


I.  We  have  seen  that  Case  may  be  maintained  in  various  cases  of  injuries  resulting 
fiom  the  breach  of  an  implied  contract,  where  the  act  complained  of,  though  it 
might  be  made  the  subject  of  an  action  on  promises  (assumptit),  is  in  its  nature 
a  torty  and  in  violation  of  a  legal  obligation  created  by  a  given  state  of  facts, 
see  obs.  ante,  509.  It  lies  therefore  against  Agentt,  at  the  suit  of  their  em- 
ployers, for  neglect  or  unskilfulness  in  the  execution  of  the  business  which  they 
were  retained  to  perform,  see  Samuel  v.  Judm,  {in  error),  6  East,  333;  Elsee  v. 
GaiwardfS  T.  R.  143.  The  forms  of  declaration  in  auumptit,  51  to  61,  will 
assist  in  framing  a  declaration  in  cate  against  an  agent.  Care  must  be  taken  in 
Cose  not  to  charge  &  promise  or  undertaking  to  use  due  care,  &c.  see  Corhett  v. 
Paddngton,  6  B.  &  C.  268.  See  obs.  ante,  412,  413  ;  Smith  v.  White,  6  B. 
N.  C.  218.  The  declaration  should  state  that  the  agent  "  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  mentioned  had  been  and 
was  retained  to  [sell  and  dispose  of  goods,  [Sfc.  at  the  case  may  be,"]  for  reward, 
[4pc1«  and  therei^pon  it  became  and  toat  the  duty  of  the  defendant  as  such  a^ent  to 
Hie  due  care  [Sfc,"]  ],  yet  the  defendant  not  regarding  his  duty,"  [4rt.  /oying  the 
htaeh  as  in  attumntit.']  See  forms  against  "  attorneys*'  and  *'  bailees,"  posif 
215,  217. 

Against  a  West  India  Agent  for  improperly  drawing  a  Bill  in 
Plaintiff's  Name,  on  which  Plaintiff  was  sued  to  Judgment, 

Pickwood  V.  Neate,  10  M.  &  W.  206. 


Against  an  Accountant  for  so  negligently  making  out  his  Accounts 
that  Plaintiff  paid  Money  which  he  was  not  liable  to  pay. 
Story  V.  Richardson^  6  Bing.  N.  C.  123. 

3.  Against  an  Insurance  Broker  for  not  effecting  an  Insurance 

pursuant  to  his  Instructions. 
Turpin  v.  Bilton,  5  M.  &  G.  455. 

4.  Against  a  Broker  for  selling  on  Credit. 
Boorman  v.  Brown^  3  Q.  B.  510. 

I.  Against  a  Commission  J  gent  for  selling  for  less  than  Invoice 

Prices. 
Rakigh  V.  AtUnson,  6  M.  &  W.  670. 
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ANCIENT  WINDOWS  OR  LIGHTS. 

Bi.  An  action  is  mdnlainable  hy  the  tenant  in  posaeaeioti,  or  the  owner  of  the  inraie- 
diate  revenian  (Com.  Dig.  Action  on  the  Cone  (or  a  Nuiunce,  B.)  of  a  bouae 
or  other  building,  lo  reeovet  dauiagei  from  the  erector,  {Roneell  v.  Prior,  12 
Mod.  63G,)  or  occupier  (Poi/nyv,  Ro^en,  2  H.  Bl.  350,)  of  any  building  which 
obBtmcts  the  light  from  his  windows,  if  the  ploinlitf  can  prove  a  valid  Kraal  of 
the  privilege,  or  can  show  twenty  jeam  undistutbfd  cnjoymcnl  of  the  fight  bv 
tha  occupiers  of  hia  bouae,  and  the  defendant  should  fail  to  eitkblish  that  such 
enjoyment  was  in  consequence  of  some  deed  or  written  inslnitncnt,  2  &  3 
Will.  4,  c.  71,  a.  3,  Chit,  and  Rulme'a  Col.  of  Sututea,  819;  Butler's  N.  P.  and 
Selw.  N.  P. ;  Stark.  Ev.  2d  edit,  tit  "  Wtodows ;"  Harrison 'a  Ind.  tit.  "  LightE;" 
i  Chit,  G.  P.  745. 
Dythe3dseclionof2a:3  Will.4,c.ri,  <■  when  Ihc  ocrcM  oiwi  use  of  light  to 
and  for  any  dtrelling-houie,  workihop  or  other  building,  shall  have  been  aetutiUf 
mjoyed  therewith  for  the  full  period  of  twenty  ytart  without  interrtiptioit,  tM 
right  thereto  shall  tie  deemed  absolute  and  indefeasible,  any  local  uiage  or 
cuitoin  to  the  conirary  notwithatnnding  (see  Sailer*  r.  Jay,  3  Q,  B,  109,)  nn- 
less  it  shall  appear  that  the  some  wna  enjoyed  by  some  corumf  or  agreement 
evpreialy  made  or  given  for  that  purpose  by  dted  or  mriting."  (See  the  deci- 
lioni  on  the  2d  irclion,  poll,  "  Trespass."  jisrticuloriy  Bright  v.  Walker,  1  C. 
M.&R.211;  Tickle  y.  BnnBn,i  AA.  St  K.- 369:  Fiigkt  v.  Ifiomm,  M  A.  & 
E.  6S6.}  It  is  obiervable  that  the  3d  section  does  not  require  an  enjoyment 
"  u  of  right,"  or  uuder  n  "  claim  of  right  thereto,"  and  therefore  a  verbal 
pBTtniaiion  to  enjoy  the  lights  ensuing  for  twenty  yeaim  will  eonfrr  a  rigfat; 
lUej/or  of  London  v.  Pevtlrreri'  Company,  2  M.  &  Rob.  400. 
By  the  4tli  section,  "  each  of  the  respective  periods  of  year*  hercinbcfcre  men- 
tioned shall  he  deemed  and  taken  to  be  the  period  next  before  tvne  tuit  or  action 
wherrin  the  claim  or  matter,  to  which  inch  period  may  relate,  shall  have  been 
or  ahall  be  brought  into  question ;  and  no  act  or  other  matter  shall  be  deemed 
to  be  an  interruption  within  the  meaning  of  this  statute,  unless  the  same  shall 
have  been  or  shall  be  acquiesced  in  for  one  year  al\er  the  party  inlemipted  shall 
have  had  or  shall  have  notice  thereof  and  <d'  the  person  makmg  or  authorizing 
the  same  to  bo  made."  Under  this  section  it  was  held  fhnt  the  acquiescence  for 
a  year,  is  not  limited  to  obstructions  preceded  and  followed  by  portions  of  the 
twenty  years;  Flight  v.  Thomas,  U  A.  Si  E.  638. 
By  the  Qlh  section,  "  in  all  actions  apon  the  rose,  and  other  pleadings,  wherein 
the  party  may  now  by  law  allege  his  right  generally,  without  averring  the 
existence  of  such  right  from  time  iinnicniorial,  such  general  allegation  shall  be 
deemed  sufficient ;  and  if  the  same  shall  be  denied,  all  and  cvcrv  the  matters  in 
this  act  menlioued  and  provided,  which  shall  be  applicable  to  the  case,  shall  he 
admissible  in  evidence  to  sunlnin  or  rebut  such  allegation," 
Tlie  7th  section  enacts,  that  where  the  right  is  by  the  act  deemed  to  be  "  absolute 
and  iudefcosible,"  (niifc  tecl.  2,  and  supra,  sect  3,  as  to  light  enjoyed  for  ttcenty 
years,)  the  proviso,  or  exception,  as  to  infants,  &c.  .ind  in  the  case  of  enjoyment 
against  tenants  for  life  only,  fire,  shall  not  be  applicable.  Tlie  words  are  "  pro- 
vided also,  that  the  lime  during  which  any  person  otherwise  capable  of  resisting 
any  claim  to  any  of  the  matters  before  mentioned  shall  have  been  or  shall  be 
an  infant,  idiot,  nou  compos  mentis,  feme  covert,  or  tenant  foi-  life,  or  during 
wliich  any  action  or  suit  sliall  have  l>cen  pending,  and  n-liicli  shall  have  been 
diligently  prosecuted  until  abated  by  (he  death  of  any  parly  or  parties  thereto, 
shall  be  excluded  in  the  coinputalion  of  the  periods  herein  before  mentioned, 
except  only  in  cases  where  (he  right  or  claim  is  hereby  declared  to  be  absolute 
and  indefeasible." 
A  party  entitled  to  the  enjoyment  of  ancient  lights  will  be  deemeil  to  have  aban- 
doned his  privilege  if  he  suffer  the  windows  to  lie  permanently  bloclied  up  for 
twenty  years,  Lawrenec  v.  Ohee,  3  Camp.  514 ;  or  m  lieu  of  windows,  build  a 
blank  wall,  and  allow  it  to  remain  for  many  (seventeen)  years,  when  his  neigh- 
bour erects  a  house ;  Moore  v.  RuKSon,  3  B.  &  C.  332.  And  he  may  so  alter 
the  mode  in  wbich  he  has  been  allowed  to  enjoy  the  casement  as  to  lose  (he 
right  altogether ;  and,  therefore,  where  a  person  entitled  to  light  through  certain 
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M  in  s  Imnkf  ocmverted  ihe  bam  into  a  malt-house  and  oat  windows 
ha  apefturea  had  been,  it  was  decided  that  the  judge,  at  the  trial  of  an 
or  a  iubsequent  obstruction,  ought  not  to  have  rejected  evidence  offered 
'  thai  tha  inoda  of  ei^oyiii|^  the  Bgfat  had  been  thus  altered  to  the  defend- 
rejudice;  OarrittY.  Sharpy  3  Ad.  &  £.  325;  Blanchardv.  BridgeSt  1 
1536. 

e  BO  injury  is  occasioned  to  a  neighbour,  a  window  may  be  enlarged 
;  losing  the  right  to  its  original  quantity  of  light;  Chandler  v.  Thompton, 
).  80. 

br  darkening  ancient  lights,  although  the  building  by  which  they  were 
id  was  erected  under  the  provisions  of  the  building  act,  14  Geo.  3,  c.  78, 
nd  the  action  was  not  commenced  within  the  time  prescribed  by  that  act. 
notice  of  action  given;  WelU  v.  Ody,  1  M.  &  W.  452  ;  7  C.  &  P.  410*. 
irever  abort  a  period  light  may  have  been  enjoyed,  a  vendor,  lessor,  or 
iming  under  him,  cannot  obstruct  the  light  of  a  building  in  the  possession 
rendee,  lessee,  or  one  claiming  under  either  of  them,  where  the  window 
1  which  such  light  has  access  existed  at  the  time  of  the  sale  or  demise, 
would  be  in  derogation  of  his  own  crant.  Palmer  v.  Fletcher,  1  Lev.  122 ; 
m  V.  Richards,  1  Price,  27 ;  SwansSorough  v.  Coventry,  9  Bing.  305 ;  nor 
enant  obstruct  the  light  of  a  house  (acyoining  to  the  land  he  rents,  and  in 
aession  of  his  landlord,  &c.)  enjoyed  at  the  time  of  the  execution  of  his 
lUviere  v.  Brown,  1  R.  &  Mo.  24.  As  to  licenses  to  open  windows,  see 
f  V.  Blanchard,  3  N.  &  M.  691 ;  1  Ad.  &  £.  536 ;  BUtnchard  v.  Bridges, 
k  £.  176.  If  the  obstruction  be  continued,  a. second  action  may  be 
t  even  by  a  reversioner,  Shadwell  v.  Hutchinson,  2  B.  &  Adol.  97; 
^e  first  obstruction  were  before  the  plaintiff's  possession  of  the  property, 
mn  V.  Gibson,  7  M.  &  W.  456. 

lution  of  light  is  a  sufficient  cause  of  action,  unless  it  render  the  building 
for  the  purposes  for  which  it  was  before  used ;  Parker  v.  Smith,  5  C.  ft  P. 
Sack  V.  Staeey,  2  C.  &  P.  465;  Martin  v.  Gabb,  1  Camp.  322;  4  £sp. 
It  is  not  sufficient  that  a  ray  or  two  of  light  should  be  obstructed.  The 
n  is,  whether  in  consequence  of  the  obstruction,  the  plaintiff  has  less  light 
efore  to  such  a  degree  as  to  injure  his  property  in  point  of  value  or  occu- 
;  Pringle  v.  Wemham,  7  C.  &  P.  377 ;  WelU  v.  Ody,  7  C.  &  P.  410. 


1.  For  obstructing  Ancient  Lights. 

mentj  ante^  5.]  [7%e  venue  is  locaL']  For  that  whereas  the  plain- 
nd  at  the  times  of  the  committing  of  the  grievances  hereinafter 
vas  and  thence  hitherto  hath  been  and  still  is  possessed  (a)  of  a 
oage  or  dwelling-house,  (&)  with  the  appurtenances,  situate  in 
foresaid,  in  which  said  messuage  or  dwelling-house  during  all 
resaid,  there  of  right  were  and  still  of  right  (c)  ought  to  be 

rit,  [exact  number  not  material],  [ancient  (d)]  windows, 

ch  the  light  and  air,  during  all  the  time  aforesaid,  ought  to  have 
until  the  committing  of  the  grievances  hereinafter  mentioned 


ton,  in  fsct,   is  suflScient  to  (c)  This  general  statement  of  the  right 

4MI,  and  DO  tills  need  b«  stated ;  was  sufficient  at  commoD  law,  in  Cosi  by  the 

a,  note  i  ;  Coin.  Dig.  Fl.  C.  party  entitled  against  a  wrong  doer,  and  is 

expressly  sanctioned  by  the  statute  2  &  3  W. 

Ofksbop"  or    "  malt-house,"  4,  c.71,s.  5;  see  wjira,  obs. 

If  way  M.    Declaration  stated  (d)  The  word  ancient  is  unnecessary,  and 

"  proof  of  part  only  of  a  house,  when  the  right  exists  by  deed  or  sneement, 

oms  tbereiD;  vansnce  imma-  it  is  not  strictly  correct  j  Comptonw,  Richards, 

.  Grafum,  2  Bing.  N.  C.  617.  1  Price,  27. 
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did  enter,  and  still  of  right  ought  to  enter  into  the  said  messuage  or  dwelliDg- 
house,  Tor  the  convenient  and  wholesome  use,  occupation  and  enjoyment 
thereof;*  yet  the  defendant  well  knowing  the  preitiiaes,  but  intending  to 
injure  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c.  [exact  day 
not  material,^  wrongfully  and  injuriously  erected  a  certain  wall  and  building 
near  to  the  said  windows  respectively,  and  there  wrongfully  and  injuriotuly 
kept  and  continued  the  said  wall  and  building  for  a  long  time,  to  nit,  from 
the  day  and  year  aforesaid,  until  the  commencement  of  this  suit ;  by  means 
of  which  several  premises  the  light  and  air  during  all  the  times  aforesaid 
were  and  still  are  hindered  and  prevented  from  coming  and  entering  into  and 
through  the  said  windows,  or  either  of  them,  into  the  said  messuage  or 
dwelling-house ;  and  the  same  liaih  thereby  been  rendered  dark,  close,  un- 
comfortable, unwholesome,  and  unfit  for  habitation,  and  the  plaintiff  haih 
been  and  is  greatly  annoyed  and  incommoded  in  the  use,  possession  and 
enjoyment  of  his  said  messuage  or  dwelling-house  with  the  appurtenances, 
and  the  same  haih  been  and  is  much  deteriorated  in  value ;  [and  also  by 
means  of  the  premises  ilie  plaintiff  hath  necessarily  incurred  divers  ex- 
penses, to  wit,  to  the  amount  oi£ ,  in  obtaining  light  in  his  said  mes- 
suage or  dwelling-house  through  and  by  means  of  other  windows  by  him 
opened  for  that  purpose  and  incidental  thereto,]  and  was  and  is  otherwise 
injured ;  To  the  damage,  Sic. 


2.  For  continuing  an  Obstruction  erected  by  another  Person,  (e) 
Proceed  as  in  the  last  form  to  the  asterisk.']  And  whereas  before  and  at 
the  time  of  the  commilting  by  the  defendant  of  the  grievances  hereinafter 
raentioned,  a  certain  wall  and  building  had  been  and  was  wrongfully 
erected  and  stood  in  and  upon  a  certain  close  near  to  the  said  windows,  and 
wrongfully  obstructed  the  light  and  air  from  entering  through  the  same  into 
the  said  messuage  or  dwelling-house,  of  all  which  the  defendant,  before  the 
commencement  of  this  suit,  to  wit,  ou  [iVc],  had  notice;  yet  the  defendant, 
intending  to  injure  the  plaintiff  in  this  behalf,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  from  thence  until  the  commencement  of  this  suit, 
wrongfully  and  injuriously  kept  and  continued  in  and  upon  the  said  close, 
and  near  to  the  said  windows  as  aforesaid,  the  said  wall  and  building  so 
there  erected  and  standing  as  aforesaid,  although  the  defendant,  being  the 

occupier  of  the  said  close,  was,  to  wit,  on  the  said day  of a.  d. 

-^— ,  requested  ff)  by  the  plaintiff  to  remove  the  said  obstruction  ;  and  by 


</)  sie  Brent  v.  Haddm,  Cro.  Jac.  555; 


PiHTuddockS  caie,  5  Co.  R.  100;  (Citu- 
<nort  V.  Grfinla.ik,  Will«l,  R.  583;  Salmm 
y.Bt<uUs,R.Sti,l.  IB9. 
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of  the  defendant  keeping  and  continuing  the  said  wall  and  building 
I  ifioreMud,  the  light  and  air  during  all  the  time  he  so  kept  and  continued 
le  tune  were  and  are  hindered,  [^-c  concluding  as  in  the  preceding  form. 


L  £jf  a  Reversioner  of  a  House  against  a  Railway  Company  for 
tnctiHg  a  Station,  whereby  his  ancient  Lights  were  obstructed. 

Twmer  v.  Sheffield  and  Rotheram  Company,  10  M.  &  W.  425. 


ATTORNEYS. 


1.  Against  an  Attorney  for  Neglect,  &c. 

»•  Either  assumput  or  case  may  be  brought  against  an  attorney  for  carelessness 
or  unskilfulness  to  his  client's  prejudice,  in  violation  of  the  implied  promise 
or  duty  created  by  the  retainer  of  the  attorney  in  his  professional  capacity ; 
mUe,  509,  obs. ;  Shilcock  v.  Pasman,  7  C.  &  P.  289 ;  Lampkin  v.  PAtpos,  8  C.  &  P. 
478 ;  and  the  observations  on  the  form  of  a  declaration  in  case  against  an  agents 
mUCf  511.  Where  €4ue  is  adopted,  the  forms  in  assumpsit^  ante,  67  to  70,  may 
be  readily  applied,  by  alleging  that  ''  whereas  before  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  on  \SfC.']  the  piainiiff  had  [instead  of 
"  in  ooniideration  that  he  had"]  retained  and  employed  the  defendant  as  an  at- 
torney, Mrc.]  to,  [SfC,"]  for  reward,  [4'<^.]"  ^^^  "Y  omitting  the  promise  and 
allegiug  instead,  "  and  thereupon  it  became  and  was  the  defendant's  duty  as  such 
attorney  to  use  due  and  proper  care,  [SfC,  assigning  the  dut^  in  the  terms  of  the 
promise  in  the  forms  referred  to  ;]  yet  [j-c]  not  regarding  his  duty,*'  Sfc.  [laying 
the  injury  as  in  assumpsit.'] 
See  Forms,  2  Chit  PI.  7th  ed.  273,  &c. ;  Kemp  v.  Burt,  4  B.  &  Ad.  424.  Form 
in  case  against  an  attorney  for  negligently  conducting  a  suit  in  chancery,  com- 
menced before  he  was  retained,  whereby  the  bill  was  dismissed,  &c.,  Frankland 
y.  Cole,  2  C.  &  J.  590 ;  form  in  case  for  ne|;1igently  sufiering  judgment  by  de- 
fimlt  in  an  action  he  was  employed  by  plaintiff  to  defend,  Godejfroy  v.  Jay,  7 
BiDg.  413.  Declaration  against  an  attorney  by  his  client,  for  disclosing  to  a 
llmS  person  a  defect  in  the  client's  title  to  an  estate,  Taylor  v.  Blacklow,  3  Bine. 
N.  C,  235.  Against  a  person,  who  was  plaintiff  in  a  former  action,  and  his 
attorney,  for  not  releasing  the  plaintiff  (formerly  defendant)  out  of  prison  after 
satisfiiction  of  debt  and  costs;  Crozer  v.  Pilling  and  another,  4  B.  &  C.  26. 
An  attorney  is  liable  in  trapass  for  arresting  a  party  on  a  capias  which  is  after- 
wards set  aside  for  irregularity,  Codrington  v.  Lloyd,  8  A.  &  £.  449 ;  Jones  v. 
Williams,  8  M.  &  W.  356 ;  or  for  issuing  execution  against  the  wrong  party, 
see  Davits  v.  Jenkins,  11  M.  &  W.  745  ;  Green  v.  Elgie,  5  Q.  B.  99.  Evi- 
dence sufficient  to  fix  him,  Bowles  v.  Senior,  15  L.  J.  231,  Q.  B. ;  the  client 
IS  also  liable  in  such  case,  as  the  act  done  by  the  attorney  would  be  within  the 
scope  of  his  authority,  Jarmain  v.  Hooper,  1  D.  &  L.  769 ;  and  see  WiUon  v. 
IWanNOHy  6  M.  &  G.  236 ;  but  an  action  on  the  case  will  not  lie  against  an 
attorney,  without  proof  of  malice,  for  wrongfully  suing  a  different  person  than 
the  one  indicated  by  his  instructions,  Davies  v.  Jenkins,  1 1  M.  &  W.  745 ;  and 
althoofffa  case  might  be  maintained,  on  proof  of  malice,  against  an  attoniey  and 
the  cheat  for  arresting  a  protected  bankrupt  or  insolvent,  yet  no  action  of 
tremau  will  lie  in  such  case,  Yearsley  v.  Heane,  14  M.  &  W.  322;  5.  C.  3  D. 
&  L(.  265 ;  nor  could  any  action  of  trespass  be  maintained  against  a  plaintiff, 
who,  without  notice,  takes  a  party  in  execution  who  has  been  dischargeid  under 
an  insolvent  act,  Ewart  v.  Jones,  3  D.  &  L.  252;  S,  C.  14  M.  &  W.  774. 
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2.  Againtt  an  Attorney  for  suhjecttng  Plaintiff  to  Costs,  by  wroHg^ 
fully  suing  a  Third  Person  in  Plaintiff's  Name,  (g)  | 

Commencement,  ante,  5,]  For  that  heretofore,  to  wit,  on  [i^r.],  the  dfr^ 
feodant,  then  and  sljll  being  an  attorney  of  llie  Court  of  [Q.  B.].  st  We»t- 
minster,  iotending  to  injure  the  plaintilF,  wrongfully  and  injurioiialy,  without 
the  consent,  authority  or  retainer  of  the  plaintitT,  and  without  any  jtiit  ot 
reasonable  cause  in  that  behalf,  caused  to  be  issued  a  writ  of  sumtnona  in  an 
action  [on  promises]  out  of  the  last-mentioned  court  against  one  E.  F.,  in  the 
name  and  on  the  behalf  of  the  said  A.  B.  aa  the  plaintiff  in  such  action,  for 
the  recovery  of  a  sum  alleged  to  be  due  to  the  plaintiff  and  under  the 
colour  and  pretence  that  be  the  defendant  was  the  attorney  of  and  for  the 
plaintiff  in  that  behalf;  and  the  plaintiff  further  says,  that  such  proceedings 
were  thereupon  wrongfully  and  injuriously  had  in  the  said  action  against  the 
Baid  E.  F.  by  the  said  procurement  of  the  defendant,  without  the  leave 
or  license,  authority  or  consent  of  the  plaintiff,  and  wiihoui  any  just  ot 
reasociable  cause,  that  afterwards,  to  nit,  on  [4'C.]-  ^  cefiain  rule  or  order  was 
made  in  and  by  the  said  last-mentioned  court  in  the  said  action,  according 
(O  the  course  of  practice  of  the  same  court,  whereby  it  was  ordered  that  [ttt 
out  tlie  rule  to  disconlintie  or  other  proceeding  by  which  plaintiff  wai  ttibjecled 
to  colli'} ;  and  the  plainiiiT  further  says,  that  sucU  further  proceedings  were 
thereupon  had  in  the  last -mentioned  action,  that  afterwards,  to  wit,  oa[^c.], 
the  said  costs  were  taxed  by  the  proper  officer  of  the  last-mentioned  court, 
upon  and  by  virtue  of  the  last-mentioned  order,  at  a  large  sum  of  money,  to 
wit,  £  ;  and  for  the  recovery  thereof,  a  certain  writ  of  [attachment]  wu 
afterwards,  to  wit,  on  [.^-c],  issued  out  of  the  last-mentioned  court,  at  the 
instance  of  the  said  E.  F,,  against  the  plaintiff;  and  the  plaintiff  was  there- 
upon then  called  upon,  and  forced  and  obliged  to  pay,  and  he  then  did  pay 
a  large  sura  of  money,  to  wit,  tlie  said  sum  of  £ — ■ — ,  to  the  said  E.  F,, 
together  with  another  large  sum  of  money,  to  wit,  £ — — ,  for  his  costs  of 
and  incidental  to  the  said  writ  of  [attachment]  ;  and  thereby  also  the  plaintiff 
was  subjected  lo  and  became  liable  to  pay,  and  incurred  and  sustained  divers 
other  large  expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to 

wit,  the  sum  of  £ ,  for  other  the  costs  of  the  said  E.  F.  in  the  said 

action,  and   the   further   sum  of  £ ,   being  his  the  plaintiffs  costs  and 

expenses  on  occasion  thereof,  and  in  endeavouring  to  defend  himself  in  the 
premises  and  incidental  thereto,  and  also  by  reason  of  the  premises  the 
plaintiff  was  and  is  othernise  greaily  injured;  To  the  damage,  &c. 


(g)  See  Chil.  Arch.  Billed.  117.   Tliecourt       make  the  altoracy  pay  ihe  costs;   Hubbard  \. 
would  Illy  the  proceedingi  ia  llic  aclioa,  and      Phillipi,  2  U.  Oi  L.  7U7. 
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BAILEES. 


ormaiiiptit  may  be  maintained  against  a  bailee  of  goods  for  neglect,  in  viola- 
hii  implied  promise  or  duty.  See  antCf  obs.,  and  the  observations  on  tbe  form 
intion  in  case  against  an  agent  or  attorney,  an/f,  511  and  515,  wbicb  equally 
9  the  form  in  case  against  bailees.  See  various  forms  in  assumpsit  against 
ttiUe^  76,  and  hirers  of  goods,  ante,  130,  which  may  readily  be  applied  by 
^tbe  dutif  instead  of  the  promite;  see  observations,  an/e,  511  and  515  ;  Williams 
India  Company,  3  East,  192 ;  Corbeit  v.  Packington,  6  B.  &  C.  268.  Liability 
itoos  bailee,  WiUon  v.  Brett,  11  M.  &  W.  113. 

ist  a  printer  for  pawning  paper  delivered  to  him  to  print  on ;  South  v.  White^ 
254. 

lit  a  penon  entrusted  with  a  dog  for  losing  it ;  Mackenzie  v.  Cox,  9  C.  &  P.  632. 
backney  driver  against  the  registrar  for  defacing  his  license ;  Uurrell  v.  Ellis, 
B.  295. 

It  an  engraver  for  using  for  his  own  purposes  plates  engraved  by  him  for 
;  Murray  v.  Heath,  1  B.  &  Ad.  804. 


<dnsi  the  Hirer  of  certain  Carvings  for  public  Exhibition  for 

not  taking  Care  of  them,  (A) 
uneementf  antCy  5.]  For  that  whereas  heretofore,  to  wit,  on  {Spc.'], 
ntiflTy  at  the  request  of  the  defendant,  let  to  hire,  and  caused  to  be  de« 
to  the  defendant,  and  he  then  received  and  hired  of  the  plaintiff 
goods,  to  wit,  [nine  carvings  in  wood]  of  the  plaintiff  of  great  value, 
of  tbe  value  of  £ ,  to  be  by  the  defendant  kept  and  exhibited  for 

profit,  for  a  certain  time,  to  wit,  for  one  year  then  next,  at  the  sura 

— >  payable  quarterly,  from  the day  of a.  d. j  and 

OD  it  then  became  and  was  the  defendant's  duty  to  take  due  and 
care  of  the  said  goods  and  chattels,  and  use  the  same  in  a  reasonable 
iper  manner  during  the  time  he  should  have  the  same  on  hire,  upon 
Ds  and  for  the  time  aforesaid ;  yet  the  defendant  not  regarding  his 
that  behalf,  did  not  nor  would  take  due  and  proper  care  of  the  said 
ind  chattels,  or  use  the  same  in  a  reasonable  or  proper  manner  during 
I  time*  and  the  defendant  not  regarding  his  said  duty,  afterwards  and 
that  time,  to  wit,  on  the  day  and  year  last  aforesaid,  wrongfully  took 

and  such  bad  care  of  the  said  goods,  and  used  the  same  in  so  un- 
ble  and  improper  a  manner,  that  by  reason  of  the  premises  the  same 
icame  and  were  destroyed,  injured  and  deteriorated  in  value ;  and 
ntiff  bath  been  deprived  of  divers  gains  and  profits  which  he  other- 
ight  and  would  have  derived  therefrom  ;  To  the  damage,  &c. 

linst  the  Hirer  of  a  Steam  Vessel  for  employing  it  for  an 
il  Purpose,  whereby  the  Master  and  Crew  were  imprisoned, 
the  Vessel  was  detained* 

Bleadon  v.  Rapallo,  3  M.  &  G.  116. 

(A)  See  a  similar  form  in  assumpsit,  antt,  76,  Form  1. 
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3.  By  the  Owntr  of  Goods,  left  tw  the  Defendant'!  Hcnae,  for 
tufferiiig  them  to  be  distrained  and  sold  for  Rent  due  from  him. 
Commrncemenl,  ante,  5,]  For  ihal  whereas,  before  and  at  tlie  time  of  ibe 
COinniitting  of  (lie  grievances  by  the  (lefendani  as  bereinaftcf  nientioDcil,  the 
defendant  held  and  enjoyed  certain  [rooms  and  aparimentB]  as  tenant  thereof 
to  one  E.  F.,  at  and  under  a  certain  rent  to  be  paid  by  the  defendant  to  the  taH 
E.  F.  for  and  in  respect  ofsuch  occupation,  and  whereas  the  plaintiiTwaB  then 
lawfully  posses&ed  as  of  bis  own  property  of  divers  goods  and  cbalCeU,  to 

wit,  [dctcribc  them  ai  in  /roper,]  of  great  value,  to  wit,  of  the  value  of  A' , 

and  the  said  goods  and  chaltcls,  to  wit,  on  [i^rc],  were  in  the  said  rooms  and 
spartmenis  by  and  with  the  permission  and  consent  of  the  defendant,  to  be 
kept  and  taken  care  of  by  him  for  the  plaintiff,  [nccording  to  the  fact}'.  »i»d 
thereupon  it  then  became  and  was  the  duty  of  the  defemlant,  so  long  as  be 
continued  such  tenant  to  the  said  E,  P.,  and  so  long  as  the  said  goods  and 
chattels  were  in  tlie  said  rooms  and  apartments  of  the  defendant  as  afore- 
said, to  indemnify  and  save  harmless  the  plaintiff  from  and  against  any 
dimresi  upon  his  said  goods  and  chattels  by  the  said  £.  F.  for  any  part  of 
the  said  rent  which  might  be  due  and  in  arrear  from  the  defendant  to  the 
■aid  F„  F.,  and  from  and  against  any  costs,  charges,  or  expenses  of  such 
distress ;  and  although  the  said  tenancy  of  the  defendant  to  the  said  E.  F. 
continued  for  a  long  time,  to  wit,  hitherto,  and  the  said  goods  and  chattels 
of  the  plaintiff  were,  to  wit,  on  the  day  and  year  aforesaid,  in  the  said  roocos 
and  apartments,  by  and  with  the  permission,  license,  and  consent  of  the 
defendant ;  and  although,  to  wit,  on  the  day  and  year  aforesaid,  a  large  sum 

of  money,   to  wit,  the  sum  of  £ ,    was  dite  and  in  arrear   from  the 

defendant  to  the  said  E.  F.  for  the  use  and  occupation  of  the  said  rooms  and 
apartments  under  the  said  tenancy  ;  yet  the  defendant  not  regarding  his 
said  duty,  but  intending  to  injure  the  plaintiff,  did  not  nor  would  indemnify 
or  save  him  harmless  from  and  against  a  distress  upon  the  said  goods  and 
chattels  by  tlie  said  E.  F.  for  the  said  rent,  hut  ivhully  neglected  so  to  do; 
and  by  reason  thereof  during  the  said  tenancy,  to  wit,  on  the  day  and  year 
aforesaid,  a  distress  was  made  by  the  said  E.  F.  upon  the  said  goods  and 
chattels  of  the  plaintiff  so  then  being  in  the  said  rooms  and  apartments  as 

aforesaid,  for  the  said  sum  of  £ ,  so  due  and  in  arrear  from  the  defendant 

to  the  said  F,.  V.  for  and  in  respect  of  tlic  said  rent   of  the  said  rooms  and 


apartments  as  aforesaid  ;   and   tlie   said 

E.  F.,  a 

the  cxpiratio 

of  five  days 

from  the  taking  such  distress,  to  wit,  on 

W-].  ^ 

uld  and  dispos 

d  of  the  said 

goods  and  chattels  of  the  plaintiff  for  il 

e  said  ar 

rears  of  rent. 

nd  the  costs, 

charges  and  expenses  of  the  said  disire 

s,  as  he 

vvas  lawfully 

entitled  to  do 

by  renson  of  the  said  rent  so  being  in  a 

rear ;  « 

lereby  and  by 

means  of  the 

premises,  the  plaintiff  hath  wholly  lost 

nd  beei 

deprived  of  1 

s  said  goods 

and  chattels,  and  hath  been  and  is  muc 

prejud 

ccd,  injured  ar 

d  damnified; 

To  the  damage,  &c. 

^^ 

^^ 
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BANK  OF  ENGLAND-BANKERS. 


nsi  the  Sank  of  England  for  not  transferring  Stock  to  tke 
Plaintiff's  Vendee,  and  Pleas, 

y  V.  The  Bank  of  England,  6  Bing.  754  ;  Henly  v.  Mayor  of  Lyme ^ 
91,  108;  Sutton  v.  Bank  of  England,  1  C.  &  P.  193;  Foster  v. 
England,  15  L.  J.  212,  Q.  B. ;  and  see  Coles  v.  Bank  of  England, 
E.  437;  Partridge  v.  Bank  of  England,  Exch.  Ch.  15  L.  J.  395, 
^loman  v.  Bank  of  England,  14  L.  J.  Ch.  226. 

mnst  the  East  India  Company  for  not  transferring  Stock. 

ation  held  bad  for  not  averring  the  name  of  the  proposed  trans- 
'f^gory  V.  East  India  Company,  14  L.  J.  226,  Q.  B. 

nst  Bankers  by  a  Customer  for  not  paying  the  Plaintiff* s 

Check. 

Hi  V.  Williams,  1  B.  &  Ad.  415  ;  IVhittaker  v.  Bank  of  England, 
\  700. 

CARELESSNESS. 


.gents,"  "  Attorneys/'  «  Bailees,"  "  Carriages,"  "  Carriers,"  "  Landlord  and 
*  Master  and  Servant,"  "  Nuisances,"  "  Ships,"  "  Surgeons,"  <<  Waggon  Office 


nst  the  Owner  of  a  House  for  placing  Gravel  on  a  Road, 
ich  the  Plaintiff  in  driving  along  the  Road  was  injured,  (t) 

at  whereas  the  defendant,  before  and  at  the  time  of  committing  the 
»  hereinafter  mentioned,  to  wit,  on  [4'^.],  was  possessed  of  certain 


form,  &c.,   Burgeu  ▼.  Gray,  1 
578;    and  another  similar  form, 

T.  Uardman,  13  M.  6c  W.  377 ; 
kL.442  :   the  fact»  of  the  former 

tkat  the  defendant  employed  a 
n  Id  make  ■  drain  for  his  house, 
rkmen  of  that  third  person  placed 
00  the  road  ;  but  inasmuch  as  the 
personally  superintended  the  work, 

that  be  was  responsible ;  though, 

woald  have  been  liable  without 
BperiDtendence,  fiur^  v.  Steinman, 
404  :  and  Matter  v.  Temperleu,  4 
:  5  B.  &  C.  560.  Foim  against  a 
7nU  ▼.  Curling,  Q.  B.,  16  L.  J. 
»  Ike  lialnlity  of  the  occupiers  of 
accidents  of  this  kind,  see  in  gene- 
Dif.  Act.  Case;  Burn*s  J.,  tit. 
i;"  Harr,  lod.  ••  Cane."  There 
!  a  difference  in  the  liability  of  the 


possessors  o(  Jiied  prop€rty,  and  that  of  the 
owners  of  gmfdt,  in  respect  of  their  being 
answerable  for  the  acts  of  their  contractors  or 
woikmen,  per  Parke,  B.,  Quarman  v.  Bur- 
nett, 6  M.  &  W.  499;  post,  522,  obs.  See 
also  liandleson  v.  Murray,  8  A.  &  £.  209. 
where  the  defendant,  a  warehouseman,  was 
held  liable  for  the  fall  of  a  barrel,  which  a 
roaster  porter,  whom  he  had  engaged  to  hoist 
it  to  his  warehouse,  occasioned  by  his  negli- 
gence; and  see  1  Com.  B.  593,  note  (a), 
and  I  Com.  H.  585,  note  (a).  The  trustees 
under  a  publie  load  act  are  not  responsible 
for  an  injury  occasioned  by  the  negligence 
of  the  men  employed  in  making  or  repairing 
the  road  ;  Duncan  v.  Findlater,  6  CI.  U  Fin. 
894.  See  also  Harrii  y.  Baker,  4  M.  &  S. 
27 ;  1  Chit.  PI.  Index,  "  Agente,"  and 
**  IVustees."  Where  a  tenant,  on  quitting  a 
house,  gave  notice  to  a  gas  company  that  he 


dirt  and  rubbish,  in  and  upon  the  said  liighway,  and  near  to  th 
and  wrongfully  and  injuriously  kept  and  continued  llie  sami 
thereon  in  such  heap  and  inound  until  the  happening  of  the  : 
after  mentioned,  and  thereby  and  therewith  greatly  abatru< 
highway,  by  means  of  which  several  premises,  afterwards,  to 
a  certain  carriage,  to  wit,  [ft  chaise  cart]  of  the  plaintiff,  of  ( 

wit,  of  the  value  of  £ ,  wiih  a  Iiorse  then  drawing  the  si 

the  plaintiff  was  then  lawfully  riding  and  driving  iti  and  akmg 
way,  was  driven  upon  and  against  the  said  heap,  and  the  pla! 
violently  thrown  from  and  out  of  liis  said  carriage  to  and  upt 
there,  and  the  said  horse  was  by  means  of  the  premises  then 
and  frightened,  and  thereby  then  ran  away  with  and  overtumei 
riage  of  the  plaintiff,  and  the  same  was  thereby  then  brol 
damaged  and  destroyed,  [(Ac  ptcatUr  may  ttUet  tuch  of  tkejbi 
damage  as  may  be  applicable^  and  also  by  means  of  the  sev 
one  of  the  legs  of  the  plaintiff  was  fractured,  and  be  became  ai 
hurt,  bruised  and  wounded,  and  so  continued  for  a  long  time 
thence  hitherto,  during  all  which  time  the  plaintiff  thereby  suffer 
went  great  pain,  and  was  prevented  from  attending  to  or  worki 
of  4  [paper  stainer],  and  from  performing  and  transacting  his  ot 
necessary  affairs  and  business  by  him  to  be  performed  and  t 
thereby  lost  great  gains,  which  he  might  and  otherwise  wi 
quired,  and  the  plaintiff  by  means  of  the  premises  became  am 
is  greatly  and  permanently  injured  in  his  health  and  lamec 
means  of  the  premises,  the  plaintiff  was  obliged  to  and  d 
expend  divers  moneys  and  incur  divers  debts,  in  the  whole  a 

large  sum,  to  wit,  £ ,  in  and  about  endeavouring  to  be  cm 

wounds  so  occasioned  as  aforesaid,  and  in  and  about  repairit 
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2.  A^insi  a  Pvhlic  Company  farnegligentfy  taking  up  the  Pavement 
4  a  Street,  and  depositing  the  Materials  so  that  Plaintiff  was 

Drew  V.  New  River  Company,  6  C.  &  P.  754.  (k) 


3.  Against  a  Railway  Company  for  negligently  setting  Fire  to  Stacks 

near  which  their  Trains  passed, 

JUridge  v.  Great  Western  Railway  Company,  3  M.  &  G.  515 ;  5.  C.  1 

D.  N.  S.  247.     And  a  similar  form,  Pigot  v.  Eastern  Counties  Railway 

;    Cmpmy,  15  L.  J.  £35,  C.  P. 

Ilwtt  held  in  tbe  Utter  case,  that  the  mere  fact  of  a  fire  having  heen  caused  hy  a 
^■k  fiom  a  tteam  engine,  was  primi  facie  evidence  of  negligence ;  and  see  as  to  this 
JM  Carpms  v.  London  and  Brighton  Railway  Company^  6  Q.  B.  747,  cited  post, 
ltS,B.(x). 

i  For  SO  negligently  constructing  a  Hay-^Rick  on  Defendants  Land, 
that  in  consequence  of  its  spontaneous  Ignition  his  Neighbour's 
House  was  burnt. 

Vmigkan  v.  Menlove,  3  Bing.  N.  C.  468  ;  5.  C.  7  C.  &  P.  5Z5. 


fi.  For  leaving  a  Cart  and  Horse  unattended  in  the  Street,  whereby 
Plaintiff  (a  Child)  interfered  with  them  in  play,  and  was  injured, 
and  Law. 

Lynch  v.  Nurdin,  1  Q.  B.  29. 

€»  Far  negligently  lowering  a  Barrel  from  a  Warehouse,  which,  fell 

and  injured  Plaintiff. 

^  Randleson  v.  Murray ,  8  A.  &  E.  109. 

7.  Far  so  negligently  tying  up  Defendants  Cow  in  a  Slaughter^ 
House,  that  it  got  loose  and  killed  Plaintiff's  Cow. 

Lloyd  V.  Walkey,  9  C.  &  P.  771. 


negligently  working  a  Mine  under  Plaintiff^s  and  his  Tenants 
Landj  whereby  the  Support  was  weakened,  and  Pleas, 

Harris  v.  Ryding,  5  M .  &  W.  60. 


ky  Whmn  proper  to  soe  the  contractor,      15  L.  J.,  Q.  B.  99.    And  see  anie,  519,  note 
^  of  IIm  ComptDjr ;  AUen  ?.  Hayward,      (t). 


«2  DECLARATIONS  IN  CASE:— CARRIAGES,  &c. 

9.  For  not  keeping  the  Shaft  of  a  Mine  fenced,  whereby  Plaintiff's 

Horse  fell  in. 

Sybray  v.  While,  1  M.  &  W.  4-35. 

CARRIAGES,  COLLISION  OF. 

Obi.  Thu  action  may  be  in  Irapaa,  i 

care  of  hit  SCTTaat  at  the  timi  ,    , 

aclion  muit  be  in  rose  ;  I  Chit.  PI.  7th  ed.  142.  The  latter  Tonn  of  actiao  lit* 
althaush  the  defendant  himielf  were  driving,  and  the  injury  were  forcible  and 
iniinediate,  the  negligence  or  onakilfulneBB  being  charged  as  the  grBvotnen; 
Weill  V.  Ods,  I  M.  &  W.  462;  AI<we(on  v.  H-rdem,  ubi  mprn-;  Willumi  *. 
Holland,  6  C.8r  P,  23;  10  Bing,  112.  Bnt  where  the  act  wai  vilJul  or  roa- 
liciona,  trespass  ti  the  proper  remedy.  Where  the  defendant's  cart  was  undet 
the  care  of  his  servant  ii  waa  decided  that  the  defendant  «a«  reaponaiUi, 
although  the  servant  being  in  the  carriage  had,  at  the  time  of  the  colUiion, 
tntnuted  the  reina  to  a  strnnger,  who  was  riding  with  the  servant;  hoolh  r. 
JUii/er,  7  C.  &  P.  G6.  Liability  of  perwn  whose  name  is  on  a  cart,  Sec  tboD^ 
Dotlheowncr;  Slableiv.  Etc;/,l  C.  It  P.  mi.  Themojteris  not  Uable  if  tbe 
collision  were  occasioned  entirely  by  the  wilful,  and  nut  the  negligent  or  an- 
ikilful,  conduct  of  his  servant,  see  hVManut  v.  Crickett,  1  East,  100;  Crofl  t. 
Aliion,  4  B.  &  Al.  SOO  ;  and  although  the  fact  of  the  plaintiff  being  on  the  wrong 
aide  of  the  road  will  not  justify  the  defendant  in  driving  over  him,  (sea  itavit  r. 
Afonn,  10  M.  &  W.  S4U,)  yet  more  care  to  avoid  accidents  ii  to  be  expected 
from  a  man  under  such  circumstances,  Phickwell  v.  WiUon,  5  C.  &  P.  373. 
Where  both  plaintiff  and  defendant  are  equally  to  blame,  or  where  the  accident 
is  in  any  degree  attributable  to  the  fault  of  the  plaintiff,  no  action  lies ;  Haidtita 
V.  Cooiwf,  8  C.  &  P.  474 ;  Wooljt  v.  Beard,  8  C.  &  P.  373 ;  Rose.  Evid,,  tiL 
"  Negligence."  The  owner  of  a  carriage,  who  hires  of  a  stable-keeper  a  pair  of 
hontes  to  draw  it  for  the  itej,  is  not  liable  for  an  iojury  occasioned  by  the 
negligent  driving  of  a  person  provided  by  the  owner  of  the  harsea  as  a  driver, 
Qimnnan  V.  B„rnt«,  fi  M,  ft  W.  499;  unleas  he  ussent  to  the  act  which 
caused  the  accident,  M' ijiiiglilin  v.  J'ryor,  4  M.  &  G.  -18.  As  to  the  liability 
of  coach -proprietors  to  their  jimi-.'Hj;ers  for  carelessness,  sec  Cliitly,  jun.  Conu 
Ind.  in  voc. ;  2  Chit.  PI.  7th  cd.  2G7,  n.  {A) ;  S/iUrp  v.  Orry,  0  Bing.  457 ;  poit, 
523, 526.  Omnibus  proprietors,  Bricn  v.  Benneli,  8  C.  &  P.  724 ;  and  as  to 
the  liability  of  railway  companies  for  firing  sLieka,  AUridge  v.  Ureal  li'eitera 
Railuiay  Ci'iapani/,  3  M.  Si  G.  SIS ;  or  Injuring  passengers,  Hriilge  v.  GraJid 
Ju«aion  Hailu;,,;  Cimipuny.  3  M.  &  W.  214  ;  Carpm  v.  London  uad  Bh-miag- 
hum  Railwvi)  Vuiiipuni/,  5  Q.  B.  747;  poit,  525,  n.  (.r) ;  or  animals  entrusted 
to  them  for  conveyance,  Palnicr  v.  Grand  Juacliun  liailiviiu  Coaipany,  4  M. 
ft  W.  749. 

Against  the  Owner  of  a  Carriage  for  carelessly  driving  it  against  ike 
Plaintiff's.  (I) 
Commcnccmenl,  ante,  5.]     For  that  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  by  the  J  e  fen  clan  i  of  the  grievance  hereinafter  men- 
tioned, to  wit,  on  [>^c.],  was  lawfully  possessed  (m)  of  a  certain  carriage,  to 


i    Croft  , 

V,  H(irdt>n,  4  11.        uneipirea  [eim,  aoa  «3S  nni  eniiiiea  to  pos- 

shouid  be  framed  accordingly,  see  |»>t 
3  Sc.'N^  R.  86  i  S.  C.  3  M.  &  U.  88.  "  Reversion," 
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^wit,  a  [cart]t  and  of  a  certain  horse  drawing  the  same,  in  which  said  cart  the 

pUotiff  was  then  riding  in  and  along  a  certain  public  and  common  highway, 

[[<n^  **  and  which  said  carriage  was  then  lawfully  in  a  certain  highway,'*]  and 

tlie  defendant  was  then  possessed  of  a  certain  other  carriage,  to  wit,  [a  gig]* 

Axidof  a  certain  other  horse  drawing  the  same,  which  said  gig  and  horse 

^^ere  dien  under  the  care,  government  and  direction  of  the  defendant,  [or  if 

U«  tenant  were  driving,  it  is  usually  (n)  alleged  *'  of  a  certain  then  servant 

of  the  defendant,"]  in  and  along  the  said  highway.     Nevertheless  the  de- 

failiDt  [**  by  his  said  servant,"  (o)  if  the  fact  be  soi]  then  so  carelessly,  un- 

AHfiil]y  and  improperly  drove,  governed  and  directed  his  said  gig  and  horse^ 

Attby  and  through  the  carelessness,  negligence,  unskilfulness  and  improper 

ttidiet  of  the  defendant  [**  by  his  said  servant,"]  the  said  gig  and  horse  of 

(ke  defendant  then  ran  and  struck  with  great  force  and  violence  upon  and 

fHWt  the  said  cart  and  horse  of  the  plaintiff,  and  thereby  then  crushed, 

Irake  to  pieces  and  damaged  the  same ;  and  the  said  cart  of  the  plaintiff 

im^  then  became  and  was  rendered  of  little  or  no  use  or  value  to  the 

|iuntiflr,  and  the  plaintiff  was  thereby  then  subjected  to  and  incurred  a  great 

opoise,  to  wit,  ^— —  in  repairing  the  said  cart,  and  was  deprived  of  the 

M  thereof  for  a  long  time,  to  wit,  months,  during  which  time  the 

{Uitiff  was  obliged  to  hire  another  cart  at  a  great  expense,  to  wit,  £— «»' 
pd  thereby  also  the  plaintiff  was  then  cast  and  thrown  with  great  force  and 
wknoe  from  and  out  of  the  said  cart  to  and  upon  the  ground  there,  and 
kense  and  was  sick,  sore,  [^-c.  state  illness  and  consequent  injury  and  expense 

mnUf  520,  Form  1.]    To  the  plaintiff's  damage  (p)  of  £ ,  and  there- 

fca  he  brings  his  suit,  &c. 


CARRIERS. 


On  See  tttUCf  100  to  107.  Carriers  may  be  sued  for  the  consequences  of  their 
neglect  in  regard  to  the  carriage  or  delivery  of  goods  either  in  assumpsit  or  case. 
The  leading  distinction  between  assumpsit  and  case  is,  that  in  assumpsit  a 
prffmise  to  perform  the  duty  required  by  the  express  or  implied  contract  of  the 
parties  mutt  be  laid  in  the  declaration  :  in  case  the  declaration  must  not  charge 
a  promise,  but  after  stating  the  delivery  to  defendant  as  a  common  carrier, 
should  show  the  duty  imposed  on  him,  and  then  the  breach  may  be  stated  as  in 
anomptit.    The  forms  in  assumpsit  may,  therefore,  be  readily  applied  to  case. 


^•)  Bit  mider  an  allegation  that  defendant 
Wtfle  eare  and  was  guilty  of  neglect,  proof 
^Uisfrasfit  was  the  driver,  &c.  would  be 
tMssiUa;  Bnuker  w.  Fremont,  6  T.  R. 
M;  M'Mtmvs  v.  Crichett,  1  East.  110; 
WMIff  V.  Patrick,  2  M.  &  W.  650.  Qui 
Mr  psr  mliumfaeit  jm-  se. 
(#}  Evideaoe  of  this,  Joyce  v.  Captl,  8 


C.  &  P.  370. 

(p)  Where  s  fcorse  was  damaged,  held  that 
the  proper  measure  of  damages  was  the  keep 
at  the  farrier*s,  the  amount  of  his  bill,  and  the 
differeDce  in  value  of  the  horse  at  the  end  of 
the  time  when  he  was  cured  and  at  the  time 
of  the  accident,  but  not  the  hire  of  another 
horse  i  Hughsi  v.  Quentin,  8  C.  &  P.  703. 


Sii  DECLARATIONS  IN  CASE:— CARRIERS.         ^^^H 

1.  Against  a  Carrier  on  his  Common  Law  Liability  (^)for  losing 
Goods. 

Commencement,  ante,  5.]  For  tliat  whereas  heretofore,  to  nil,  on  [<^c.],  the 
defendant  was  a  common  carrier  of  goods  Tor  hire  (r),  to  nit,  from  A.  to  B., 
BnJ  the  plaintiff  then  delivered  to  him  as  such  carrier,  and  he  then  received 

from  the  plaintilT,  divers  goods,  to  wit,  [i^e],  of  great  value,  to  wit,  £ ,  of 

the  plainiiff,  to  be  carried  for  him  by  the  defendant,  as  such  carrier,  from 
A.  to  B.  aforesaid,  and  at  B.  aforesaid  to  be  delivered  by  the  defendant  (or 
the  plaintiff,  within  a  reasonable  lime  in  that  behalf  (j),  for  reward  10  the 
defendant  (()-  and  it  then  became  the  defendant's  duty  safely  and  securely  to 
carry  and  convey  and  deliver  the  said  goods  as  aforesaid  ;  yet  the  defendant 
neglecting  his  said  duly  did  not  safely  or  securely  carry  or  convey,  withiti 
■iich  reasonable  lime  as  aforesaid,  or  at  any  other  time,  the  said  goods  from 
A.  to  B.  aforesaid,  nor  at  B.  aforesaid  safely  or  securely  deliver  the  same 
for  the  plainiifT,  although  such  reasonable  time  as  aforesaid  had  elapsed 
before  the  commencement  of  this  suit;  but  then  so  negligently  and  im- 
properly behaved  and  conducted  himself  in  that  behalf,  that  by  and  through 
the  negligence,  carelessness  and  default  of  the  defendant  (u)  in  the  premises, 
the  said  goods  then  became  and  were  and  are  wholly  lost  to  the  plainliflT; 
[t/*  there  be  any  reason  to  suppose  that  the  goods  mere  lost  by  the  ndftU 
negligence  of  defendant,  a  count  in  trover  should  be  added,  Wyld  c.   Pickford, 

8  M.  4-  If^.  443,  conclude]  To  the  plaintiffs  damage  of  £ ,  and  therefore 

he  brings  his  sm't,  &c.  _  

2,  Against  a  Railway  Company  for  lo'Hiig  a  Parcel. 

Muschanip  \    Laiicaitcr,  Src   Compony,  H  M   &  W.  122. 

N.  B.  It  was  held  in  that  case  that  the  company  uirc  responsible,  though 

the  parcel  was  lost  beyond  the  limit's  of   ihtir  ridnj\,  they  having  accepted 


it  directed  to  a  place  bejond  such  hm 

>.. 

(q)  Sec  a»(«.  102.  Foim  S.  and  ohs..  lad 

5:0. 

Doles  Iheie,  and    a  similar  rorm    again&t   a 

(])  As  to  these  words,  sec  Ilanl.ael  v.  Picit- 

railway  company,  Palmer  v.  Grand  Jiinciion 

/urrf,  5M.  S:G.551;  6.  C.  2  L).N.  5.917. 

Railaaa  Vo-pi«u.  4  U.  &  W.  719  ;  S.  C.  7 

<t)  In  Rots  v.II.U.  15  I..  J.  ia-2,  C.  P., 

Doivl.  232i  Harris.  Ind.  til.  Carriers.    It  is 

il  »as  held  Uiat  these  woids  do  noi.  in  everj 

a  variance  to  dKlaie  agnlnsl  delcndiiiit  as  a 

case,  it>ipoii  Ihe  absolute  and  eileosive  com- 

eairitr  wliere  he  is  a  iiharji„gir,  engaging 

only  to  t'l-rward  goods;  yaiiy  v.  Fairkuist, 

arcordrng  to  the  s'peo'cs  of  bailment,  and  that 

at;.  M.'d  H.  19U. 

Ihcy  are  suj'poited  by  prouf  o(  want   of  due 

(r)  Evidence  of  defendani  being  a  eom- 

care;  ..oieib),  p.  102.  mnsi   be  qualified  to 

noi.  carricf ;  Q-ig^ia  v.  D„f.  1    M.&  W. 

the  above  dent.     See  also  Cain,,  v.  Robi„,, 

174;  «'i».  lOZ.  nute(i).      ilie  deelaiation 

aai.x  w. 'jse. 

should  eilhei  conlaln  (his  allegation, m  whicli 

(„)  It  -ill   be  sufficient  primd /««  tn- 

caie  ihe  law  will  (.npli;  the  eantiaet  to  carry. 

dence  10  charge  ihe  carrier,  to  sbo»  that  the 

&c.,  or  else  U  should  contain  a  lUtemeni  of 

goods  deliveied  by  hiiD  weie  less  is  weight 

(ORie  other  eij>rr>i  conttact  ;  Foisi  i.  Shipiiin, 

than   when   dtli>ered    w    him;    llaukt,   ». 

8  A.  &  E.  9ti3  ;   Bairman  v.  hr.ma.  3  (J.  B. 

Smith,  1  Car.  &  M.  72. 
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3.  A.^ainsi  a  Railway  Company  on  a  Contract  to  carry  Pork  on  the 
Et>mng  of  the  Day  it  was  delivered  to  them,  showing  special  Da- 
muge  by  Loss  of  a  Market,  and  payment  of  Damages  to  Plaintiff's 
j^nphyer. 

Pkkford  V,  Grand  Junction  Railway  Company^  12  M.  &  W.  766. 

4.  Against  a  Railway  Company ^  sued  as  Carriers,  for  refusing  to 

carry  Goods,  {v) 

Piekford  v.  Grand  Junction  Railway  Company,  8  M.  &  W.  373 ;  S.  C. 
9  Bowl.  766. 

5.  Against  a  Carrier  from  the  London  Terminus  of  a  Railway  for 

the  Loss  of  Goods  delivered  to  the  Railway  Company  at  B. 

Coats  V.  Chaplin,  3  Q.  B.  483. 

&  Against  a  Cabman  for  losing  the  Luggage  of  his  Fare  between  a 

Railway  Terminus  and  his  Destination. 

Ross  V.  Hill,  15  L.  J.  182,  C.  P, 


7.  Against  a  Railway  Company  for  the  negligent  Management  of 
their  Train,  whereby  Plaintiff,  a  Passenger,  was  injured,  (x) 

Commencement,  ante,  5.]  For  that  whereas  the  said  company,  before  and 
it  the  time  of  the  committing  of  the  grievances  hereinafter  mentioned,  were 
tk  owners  and  proprietors  of  a  certain  railway,  to  wit,  [The  London  and 
Brighton  Railway],  and  of  certain  carriages  used  by  them  for  the  carriage 
ttd  conveyance  of  passengers,  goods  and  chattels,  in,  upon  and  along  the 
■lid  railway,  and  certain  other  railways,  to  wit,  [The  London  and  Green- 
wich Railway]  and  [the  London  and  Croydon  Railway],  from  a  certain  place, 
to  wit,  [London],  to  a  certain  other  place,  to  wit,  [Brighton],  and  from 
[Brighton]  aforesaid  to  [London]  aforesaid,  for  hire  and  reward  to  them 
Ae  nid  company  in  that  behalf;  and  thereupon  the  plaintiff  heretofore,  to 


<•)  Set  8  &  9  Vict.  c.  20, 1. 106.  as  to  the 
|Ntr  of  a  railway  company  to  leject  ceitaia 
9^9l(%  daagerons  descnption. 

(<)  Set  form,  &c.  Carpue  v.  London  and 

1^^  ttmilway  Company,  5  Q.  B.  747. 

lWpliiiiuffestabIiibe»  a  prim^  facie  case  of 

Mmce,  bj  abowing  tbat  he  was  iojured, 

SM  Sbat  the  train  was  under  the  manage- 

I  of  the  defendant  >  tfrtd.    And  see  Pi^ot 


Y.  Eattern  Countiet  Railway  Company ,  15 
L.  J.  235,  C.  P.  See  a  similar  form  against 
a  coach  proprietor  for  negligently  driving  a 
coach,  Curtis  v.  Drinkwattr,  2  fi.  &  Ad. 
169 ;  and  a  special  form  in  auumptit,  anU, 
107,  and  id,  note  <fc)  ;  and  a  form  against  an 
omnibus  proprietor,  for  driving  on,  while 
plaintifT  was  on  the  step,  and  thus  throwing 
Dim  down,  Brim  v.  Bgnmtt,  8  C.  &  P.  724. 
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wit,  on  [iS-e.]>  3'  '''s  request  of  tlie  said  company,  became  and  waa  a  pa»- 
■enger  in  one  of  their  said  carriages,  to  be  by  them  safely  and  securely 
carried  and  conveyed  tliereby  *  on  a  certain  journey,  to  wit,  from  [London] 
aforesaid  to  [Brighton]  aforesaid,  for  certain  reasonable  reward  to  the  said 
company  in  that  behalf,  and  the  said  company  then  received  the  plainiiiT  as 


I  became  i 


are  and  skill  in  and   about   the 

said  journey  ;  yet  the  company 

retofore,  to  wit,  on  the  day  and 

ire  or  skill  in  and  about  the 

aid  journey,  but  then  took  so 


>uch  passenger  as  aforesaid,  and  thereupon 
the  said  company  to  use  due  and  proper  c 
carrying  and  conveying  the  plaintiff  on  the 
not  regarding  their  duty  in  that  behalf,  her 
year  aforesaid,  did  not  use  due  and  proper 
carrying  and  conveying  the  plaintiff  on  the 
little  care,  and  so  negligently  and  unskilfully  conducted  themselves  in  and 
about  the  carrying  and  conveying  the  plaintifl'  on  his  said  journey,  and  in 
conducting,  managing  and  directing  the  carriage  in  which  the  plain  tiff  then 
was  such  passenger  as  aforesaid,  and  the  train  to  which  the  same  was  then 
attached,  and  the  engines  whereby  the  said  train  was  then  drawn  upon 
and  along  the  said  company's  said  railway  ;  that  by  reason  of  such  want  of 
care  and  skill  of  the  said  company,  the  carriage  which  contained  the  plainiifF 
was  then  thrown  and  cast  with  great  violence  from  and  off  the  rails  of  the 
last- mentioned  railway,  and  was  then  overturned,  crushed  and  broken  to 
pieces,  and  thereby  the  plaintiff  was  then  tlirown  out  of  the  said  carriage 
with  great  violence,  and  was  thereby  then  grievously  bruised,  wounded  and 
injured  ;  and  also  by  means  of  the  premises  the  plaintiff  then  became  and 
was  sick,  &r.  [_/ldd  ani/  special  damage  as  in  the  Form  I,  ante,  p.  5^0,  and 
conclade']  To  the  damage,  &c. 


8.    TAe  like  where  the  Passenger  tens  hi/te'l,  and  the.  Action  is  Iroiiffht 

by  the  Executor  for  the  Benefit  of  his  Fumibj.iy) 

Commencement  by  executor,  ante,   p,    1j,    Form    lli.]      For   that   whereas 

[proceed  as  in  the  last  coant,  substituting  fitr  "  the  plaintiff"  llic  iiniiie  of  the 

testator,  and  aierring  the  facts  to  have  happened  "  in  his  lifetime,"  and  then 


(v)   By  9  &  10  Vlrt.  c.  93,  s.  1.  -  Whe.*- 

grandfather  and  gtatidmolher.  siei^fatbet  and 

,o*ver  ihe  Jcalh  of  0  person  sliall   be  caui^ed 

slepmolber. )   and   cliild   (mtaning   'on    and 

by  wrongful  acl.  neglect  or  liefiuU.   and   Lho 

daughter,   grandson  and   gianddau<;hier.  aod 

act.  neglect  or  deraull   »   such   as  would  (if 

stepson    and    slepdauglner.)    of   liie    person 

death  had  not  ensueil)  have  eniiileil  the  pirtv 

whose  death  shall  have  been  so   ciuseJ,  and 

injured  to  m>>nlain  an  action,  aod  .eWi 

sbdii    be   bmughl   by    and    in    the    uame   of 

damages  in  respect  thereof,  ihen  and  in  every 

the   eicculur  01  adniinislralor   of   the   pelsun 

suchcasc,   ibe   person  who  would   have  heen 

deceased."    and   the  jury   are    1o    determine 

liable  if  iltath  had  nol  ensued  shall  he  liable 

their   respective  shares:  ''"d.     And   a   par- 

to au    action   for  damages,   nolwithslantling 

ticular   of  the   persons  on   whose   behalf  the 

the  death  of  the  perjfin  injured,  and  ahhoush 

aciiun   ii   bioughl,  and  of  the   naluie  uf   the 

llie  death  thall  have  been  caused  undei  such 

claim,    is   to   be   deliieied   with    the   decla- 

circumstances  as  amnunl  in  law  to  felony." 

By  sect.  2.  -  the  «tion   shall   be  for  tha 

By  sect,  3,  ooly  one  such  aelioo   is  1o  be 

benefit  of  the    wife,    husband,   pr^r-l,   (ei- 

brought,   and    that   within   twelve   calendar 

plained  by  i,  5  to  mean  father  end  molhei. 

niDDlhs  after  the  death. 
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proceed  thus :]    And  the  plaintiff  further  saith,  that  by  reason  of  the  said 

lereral  hurts,  bruises  and  wounds  so  occasioned  to  the  said  A.  B.  [the  testa' 

tor]  in  his  lifetime  as  aforesaid,  he  the  said  A.  B.,  heretofore,  and  within 

twelve  calendar  months  next  before  the  commencement  of  this  suit,  to  wit, 

CO  [4^.],  died ;  To  the  damage  of  the  plaintiff  as  such  executor  as  aforesaid 

of  £ i  and  therefore  the  plaintiff  as  such  executor  as  aforesaid,  and  for 

die  benefit  of  L.  M.  ("  the  wife,"  as  the  case  may  be),  of  the  said  A.  B., 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  brings 
Ui  suit,  &c.    [Add  prqfert,  as  ante^  15. 

9.  Against  a  Railway  Company j  by  a  Passenger ,  for  the  Loss  of 

his  Luggage,  (z) 

Cmmencementf  ante,  5.]  For  that  whereas  [as  in  Form  7,  to  the  asterisk], 
tsgetber  with  his  luggage,  on  a  certain  journey,  to  wit,  from  S.  to  Y.,  for 
Rwird  to  the  defendants  in  that  behalf,  and  the  said  company  then  received 
Ae  plaintiff  as  such  passenger  as  aforesaid,  together  with  his  luggage,  to 
wit,  •  certain  trunk,  containing  divers  goods  of  the  plaintiff,  to  wit,  ten  coats, 
i^  [describe  them  as  in  trover'],  of  great  value,  to  wit,  of  the  value  of  ^50, 
•id  thereupon  it  then  became  and  was  the  duty  of  the  said  company  to  use 
die  and  proper  care  that  the  plaintiff  and  his  luggage  should  be  safely  and 
Meiire)y(a)  carried  and  conveyed  by  and  upon  the  said  railway  as  aforesaid 
ho  S.  aforesaid  to  Y.  aforesaid ;  yet  the  defendants  not  regarding  their 
doty  in  that  behalf  did  not  use  due  and  proper  care  in  and  about  the  car- 
nsfgs  and  conveyance  of  the  plaintiff's  said  luggage  by  and  upon  the  said 
nilvray  from  S.  aforesaid  to  Y.  aforesaid,  but  wholly  neglected  so  to  do ; 
aadthen  so  carelessly  and  negligently  conducted  themselves  with  respect  to 
tbesaid  luggage  of  the  plaintiff  upon  the  said  occasion,  that  the  same  by  and 
through  the  carelessness  and  negligence  and  default  of  the  defendants  in  that 
Uialf then  became  and  was  and  is  totally  lost  to  the  plaintiff;  To  the  plain- 
tiffidavage  of  ^ ,  and  therefore  he  brings  his  suit,  &c. 

10.  Against  Shipowners  for  negligently  losing,  ^c.  Goods* 

See  form,  &c  Newberry  v.  Colvin,  1  C.  &  J.  102;  7  Bing.  190;  4  M.  &  P.  876, 
^  C.  Against  the  roaster  of  a  barge,  who  deviated  from  his  course,  showing  that  a 
^■a  aroae  and  that  plaintiff's  goods  were  injured,  &c.,  Davis  v.  Garrett,  6  Bing.  716; 
4 ML*  P.  540,  5.C.  Other  forms,  2  Chit.  PI.  7th  edit.  496.  For  not  delivering 
^pbintiflra  assignees,  and  plea  of  stoppage  in  transitu,  Jones  v.  Jones^  8  M.  &  W.  433. 
^tte  bin  of  lading,  Calvin  v.  Newberry,  8  B.  &  C.  166.  As  to  the  liability  of  ship- 
*Vlieii,  Abb,  Ship,  by  Serj.  Shee ;  Gatiiffe  v.  Bourne^  4  B.  N.  C.  314.  In  general  the 
cmfgnee  should  sue,  see  1  Chit.  PI.  7th  edit.  7  ;  Sargent  v.  Morris,  3  B.  &  Aid.  277 ; 
4«9A  V.  Knox,  3  Camp.  S20.  Against  a  captain  on  the  bill  of  lading,  2  Chit.  Pi.  7th 
i  495.  For  bad  stowage,  Major  v.  White,  7  C.  &  P.  41  ;  Anderson  v.  Chapman, 
^iLfc  W.  483 ;  5.  C.  7  Dowl.  822. 

(t)  See  fonn,  Ut,  Etwell  v.  Grand  June*  prielor  for  the  loss  of  a  parcel,  not  luggage, 

%  JUUwmy  Company,  5  M.  &  W.  67  ;  and  of  a  passenger,   Maeklin  v.    Waterhouse,  6 

Ha  t  similar  form  against  stagecoach  pro-  Bing.  212.    Observe  the  notes,  6cc.  to  Form 

Mors,  MiUt  v.  CattU,  6  Bing.  743;  4  M.  \,ante,  p.  524. 

c  P.  630«  S.  C.     Form  against  a  coach  pro*  (a)  See  note  ((),  ante,  p.  524. 


roon  law)  Iiave  existnl  from  time  Moitaioruil ;  1  Sel.  N.P.  425. 

CDinmon  appurtenant  arises  from  no  connexion  of  tenure,  nor  fron 
necasaity,  but  may  b«  aiineied  Co  landa  in  other  lordships,  or  ej 
beaiti  besides  such  ai  are  genemlly  commonable,  u  nogi,  goa 
which  neither  plough  nor  mamire  the  ground.  This  not  arit 
natural  propriety  or  neccuily  like  common  appendant,  is  tberefore 
right,  but  can  only  be  claimed  by  inimemoTial  usage  and  preaci 
the  law  esleema  auffiricnC  proof  of  a  ipeciol  grant  or  agreement  foi 
I  Bl.  Com.  33 ;  Sel.  N.  P.  426.  ^27. 

Common  in  ff-oa,  or  at  lai^,  is  «uch  ai  is  neither  appendant  nor  t 
land,  but  is  annexed  to  a  mnn'i  penun,  being  granted  to  him  an 
deed  ;  or  it  may  be  dalmed  by  ]]rcscnptivc  right,  as  by  a  panon  i 
the  like  corporation  sole.  This  ii  a  sepamte  inherilence,  entirely 
any  landed  property,  and  may  be  vested  in  one  who  has  not  a  f 
in  the  manor;  1  Bla.  Com.  34 ;  Sel.  N.  P.  428.  It  may  be  j 
manner,  and  for  an  vnlimiltd,  or  for  a  certain  number,  of  cattle; 
neceMBiT  in  pleading  to  distiuguish  between  these  different  aorti 
Willes,3l9. 

By  the  Pmeriplinn  Act,  2  &  3  Will.  4,  c.  71,  it  i«  enacted,  «  that  r 
may  be  hLfffiilly  made  at  (he  cuinmon  Uw  by  cuitom,  prescriptlo 
any  right  of  common  or  other  profit  or  benefit  to  be  tai:ca  and  en 
upon  any  land,  (except  such  matten  and  things  ai  are  herein  spei 
for,  and  except  tithes,  rent  and  servici^i)  shall,  where  mich  right,  p 
shall  hare  been  actually  taken  and  enjoyed  by  anv  person  claimia 
Vtilhoul  intcrrvption/ur  the  full  period  of  thirty  year,,  be  defeated 
by  showing  only  that  luch  right,  profit  or  benefit,  was  firtt  taker 
any  time  prior  to  such  period  of  thirty  years ;  but  nevertheleu  ai 
be  defeated  in  any  other  nay  by  which  the  same  is  now  liable  tt 
and  when  such  right,  profit  or  benefit,  shall  have  been  so  taken  ■ 
aforesaid,  for  the  full  period  ot  liitu  yeart,  the  right  thereto  A 
abtolulf.  and  indefimtible,  unless  it  shall  appear  that  the  same  1 
enjoyed  by  some  content  or  agrtemail  expressly  made  or  giren  foi 
by  drrd  or  tcriting."  The  proof  of  the  right  lies  upon  the  part; 
and  evidence  of  enjoyment  fur  twenty- nine  years  will  not  satiefy  t1 
'  ■"     '  "    '  '     ■        '  "  * .  Si  E.  161,  778.     But 

_. jalile  intemiDtion 

claimant;  Carr  v.  Foiter,  3  Q.  B.  581. 

The  4th,  5th  and  7th  Bcctioni  of  the  act  bavc  been  already  dted  ■ 
oba.  p.  512, 


For  obstructing  the  Plaintiff's  Right  of  Common. 
Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  befoi 
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)  with  the  appurtenants,  situate  and  being  in  the  said  county  of 
it,  iQ  the  parish  of  ,  within  the  said  county,  and  hy  reason 

daring  all  the  times  aforesaid,  of  right  ought  to  have  had  (e)  and 
ht  ought  to  have  common  of  pasture  for  all  his  commonable  cattle 

couchant,  (f)  in  and  upon  his  said  messuage  and  land  with  the 
Its  in  a  certain  place,  waste  or  common,  situate  in  the  parish  afore- 
l  parcel  of  a  certain  large  tract  of  land,  called  ,  to  wit,  the 

ices  in  the  declaration  hereinafter  mentioned,  whereon  the  griev- 

alleged  to  have  been  committed  [or  '*  in  a  certain  place  called 
ste  in  the  parish  aforesaid,  in  the  county  aforesaid  *']  every  year 
I  times  of  the  year  as  to  the  said  messuage  and  land,  with  the 
nta  of  the  plaintiff  belonging  and  appertaining ;  yet  the  defendant 
ing  the  premises,  but  intending  to  obstruct,  disturb  and  hinder 

rightful  exercise  of  his  said  right  of  common,  while  the  plaintiff 
isessed  of  his  said  messuage  and  land  with  the  appurtenants,  and 
»  such  common  of  pasture  as  aforesaid,  to  wit,  on  [^c],  and  on 
ler  days  and  times  between  that  day  and  the  commencement  of 
wrongfully  and  injuriously  (^g)  erected  and  placed  certain  fences 
>n  the  said  common,  and  thereby  inclosed  a  certain  part,  to  wit, 

of  the  said  common,  md  thereby  separated  the  same  from  the 
r  the  said  common,  and  also  during  all  the  time  aforesaid  there 


of  poMeuioD  of  land  only  would 

IS  allegatioD  ;  RUketts  v.  Solway, 

360 ;  1  Chit.  R.  104,  112,  S.  C. ; 

225. 

e  words  appear  uonecessary,  and 

Ditted,  if  the  plaintiff  claim  by 

obs. 

leneral  form  of  showing  the  title 

It,  before  the  late  act  shortening 

prescription,  and  is  expressly 
thereby,  antg,  obs.  Still  the 
e  stated  accurately,  and  if  it  be 
ly  condition  precedent,  as  a  mo- 
i  to  the  lord,  Bolam  v.  Athimon, 
J.,  Northumberland  summer  as- 

2  Stark.  £v.  3d  edit  315  ;  or  be 
atrictioQ  or  qualiBcations  as  to 
of  cattle,  see  1  Saund.  28,  n.  4, 

1  Stood.  327 ;  Brook  v.  WilUtt, 
14  i  How  V.  Strode,  2  Wiis.  269 ; 
Pennington^  4  B.  &  C.  161  ;  or 
enjoyment,  2  Saund.  2,  3  ;  Mui' 
tf,  Willed,  320 ;  Smilh  v.  Flower, 
;  the  restriction  must  be  stated. 
^tion  of  a  light  "  at  all  tiroes," 
usual  times  of  the  day ;"  Brot)k 

2  H.  Bh.  224,  234.  The  right 
It  not  to  be  larger  than  can  be 
Beardncorth  v.  Torkington,  1  Q. 
I  to  the  Htatement  of  the  right  in 
eld.  enjoyed  with  other  persons, 
.  Hardman,  1  B.  &  Al.  706 ;  2 
d  ed.  317  ;  Piggutt  V.  BayUy,  6 


B.  &  C.  16.  A  claim  "  to  turn  caUle  out 
in  a  field,"  would,  it  seems,  be  too  vague ; 
Bailey  v.  Appleyard,  tupra.  As  to  common 
per  eaitu  de  vicinage,  see  Heath  v.  Elliott,  4 
Bing.  N.  C.  388.  How  to  plead  it,  Jones 
V.  Kobius,  15  L.  J.  15,  Q.  B. ;  Clarke  t. 
Tinker,  15  L.  J.  18.  It  may  be  claimed  by 
prescription  under  the  2  &  3  Will.  4,  c.  71, 
Pritchard  v.  Powell,  15  L.  J.  166,  Q.  B.  As 
to  levancy  and  couchancy,  see  Hcholes  v. 
Hargreave,  5  T.  R.  46 ;  Benson  v.  Chester, 
8  T.  R.  396 ;  1  Saund.  28.  n.  4,  346  b ;  2 
Stark.  £v.  2d.  ed.  225 ;  Selw.  N.  P.  tit. 
*'  Common.'*  It  need  not  be  proved  the  land 
was  actually  used  for  supporting  the  cattle ; 
Bolam  V.  Atkinson,  Hayley,  J.,  Northampton 
summer  assizes,  1827;  2  Stark.  £v.  3d  ed. 
315,  note  (c). 

(/)  If  the  right  be  for  a  number  certain, 
this  must  be  varied  ;  1  Saund.  28,  n.  4  ; 
1  Saund.  346,  b,  c. ;  2  Saund.  327.  Mean- 
ing of  these  words,  Whitebck  v.  Hutchinson, 
rMood.  it,  Rob.  205. 

(g)  Of  course  only  such  of  the  following 
modes  of  obstruction  as  apply  to  the  particu- 
lar case  will  be  stated.  Statement  of  griev- 
ance by  taking  away  the  manure  dropped  by 
cattle  and  impoverishing  the  herbage ;  Pindar 
v.  Wadsworth,  2  East,  154.  By  putting  on 
cattle,  Bowen  v.  Jenkin,  6A.6cE.  911.  A 
general  allegation  of  obstruction  seems  to  be 
improper ;  febbutt  v.  Selby,  6  A.  &  £.  787. 
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wrongfully  kept  and  conlinued  the 
said  : — And  tlie  defendant  furthi 
whilst  the  plain  til 
entitled  to  such  common  of  pasture  aa 
8nd  limes  aforesaid,  wiih  spades,  picki 
Aug  up,  and  subverted  the 


fences  so  erected  and  placed  M  afore- 
ntriving  and  intending  as  aforesaid, 
of  his  said  messuage  and  land,  and 
aforesaid,  to  wit,  on  the  several  days 
xes  and  other  instruments,  disturbed, 
il  of  other  parts  of  the  s 


and  made  and  dug  therein  divers,  lo  wii,  500  holes  of  great  depth,  to  wit,  of 
the  hreadih  and  depth  of  twenty  feel  respectively,  and  then  put,  planted  and 
placed  therein  divers  trees,  shrubs,  saplings  and  bushes,  to  wit,  oOO  thereof 
respectively,  and  wrongfully  and  injuriously  kept  and  continued  the  same 
earth  and  soil  so  subverted  aud  dug  up,  and  the  said  holes  so  dug  and  trees, 
shrubs,  saplings  and  bushes  so  planted  as  aforesaid,  from  the  respective 
times  aforesaid  hitherto : — And  the  defendant  further  contriviog  and  intend- 
ing as  aforesaid,  on  the  several  days  and  times  aforesaid,  wrongfully  and  un- 
justly, with  spades  and  other  such  like  inairumenis,  cut  and  dug  up  other 
great  part,  lo  wit,  1000  square  yards  of  the  turf  of  the  said  waste  or  com- 
mon, and  took  and  curried  away  divers,  to  wit,  1000  cart  loads  of  lurf  socul 
as  aforesaid  ; — And  the  defendant  further  contriving  and  intending  as  afore- 
said, on  the  several  days  and  limes  aforesaid,  wrongfully  put  divers,  to  wit, 
[1 00  sheep]  in  and  upon  the  said  waste  or  common,  and  there  kept  the  same 
during  the  times  aforesaid  ; — whereby  and  by  means  of  the  several  premises 
the  plainliff  during  all  the  time  aforesaid  hath  been  and  is  greatly  injured 
and  disturbed  (It)  in  the  use  and  enjoyment  of  his  said  common  of  pasture 
there,  and  could  not  nor  can  he  have  or  enjoy  the  same  in  so  large,  ample 
or  beneficial  a  manner  as  he  otherwise  during  all  that  time  might  and  could 
have  done;  To  the  damage  of  the  plaintiff  of  A' ,  and  therefore  he  brings 


Dcclarnlion  for  conspiruig  to  hiss  an  Actor. 
Gregory  \.  Dvhe  «f  BrunsTi'icli,  li  M.  &  G.^05;  and  see  Fivu:  V.Nicholas, 
15  L.  J.  ia5,  C.  P. 


COPYRIGHT— PIRACY  OF. 


Obs.  See  in  general,  Harr.  Index,  title  "  Copyright;"  Stark,  livid,  title  "  Privilege;" 
and  OS  to  tlie  remedies  in  equity,  Caii'pbtll  v.  Hatll,  II  Sim.  31.  .\  foreign 
aullioc  residing  abroad,  who  fintt  publishes  liis  work  there,  liaa  not,  nor  liaa  liis 


(*)  No  proof  of  ac 
ret|uisile  ;  Fiiulnr  t 
154;    2  Slarfc.  Kv. 


injurjr  is       ihe  pbiotiff  neecl  nnl  prove  he  used  o 
I'lieTefoic        IVailiKg,  'I  ISh.  R.  1.233. 
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Mrignee  hen^  any  copyright  in  this  country ;  ChapptU  v.  Futdayy  14  M.  &  W. 
303. 

ay  the  5  &  6  Vict  c.  45,  the  period  of  copyright  is  extended  to  forty-two  years, 
or  seven  years  after  the  author's  death,  (whichever  term  shall  be  longest.) 

Xlie  llth  section  provides,  that  a  book  of  registry  for  the  proprietorship  of  copy- 
iwhts  and  the  assignment  thereof  shall  be  kept  at  Stationers'  Hall ;  and  a  cer- 
tified copy  of  the  entries  in  such  book  under  the  hand  of  the  officer  of  the 
company,  and  impressed  with  their  stamp,  shall  be  "primd  facie  proof  of  the 
proprietorship  or  assignment  of  copyright  or  license  as  therein  expressed,  but 
rabiect  to  be  rebutted  by  other  evidence." 
Bf  eeet  24^  '*  No  action  can  be  maintained  for  the  infringement  of  the  copyright 
in  any  book  which  shall  be  first  published  after  the  passing  of  the  act^  unless 
inch  entry  has  been  made."  See  Colbtime  v.  Simms,  2  Hare,  543. 
Sect.  13  provides  for  the  form  of  the  entry  of  proprietorship,  and  enacts  that  **  it 
shall  be  lawful  for  every  such  registered  proprietor  to  assign  his  interest,  or  any 
pordon  of  his  interest  therein,  by  making  entry  in  the  said  book  of  entry  of 
sneh  aangnment,  and  of  the  name  and  place  of  abode  of  the  assignee  thereof 
in  the  form  given  in  the  schedule;  and  such  assignment  so  entered  shall  be 
eflectnal  in  law  to  all  intents  and  purposes  whatsoever,  without  being  subject 
to  any  stamp  or  duty,  and  shall  be  of  the  same  force  and  effect  as  if  sudi  assign- 
ment had  been  made  by  deed." 

Sect  15  enacts,  that  "  if  any  person  shall  print  or  cause  to  be  printed,  either  for 
nle  or  exportation,  any  book  in  which  there  shall  be  subsisting  copyright,  with- 
out the  consent  in  writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or 
hire  any  such  book,  so  having  been  unlawfully  printed,  from  parts  beyond  the 
sea,  or  knowing  such  book  to  have  been  so  unlawfully  printed  or  imported,  shall 
sdly  paUish  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  published  or  exposed 
to  sale  or  hire,  or  shall  have  in  his  possession  for  sale  or  hire,  any  such  book  so 
nnlawfblly  printed  or  imported,  without  such  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the  proprietor  of  such 
copyright" 

1.  For  printing  for  Sale  pirated  Copies  of  a  JBook.(i) 

(kmmencementt  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
conudtting  of  the  grievances  hereinafter  mentioned,  the  plaintiff  was  and  still 
>i  the  proprietor  of  a  then  and  still  subsisting  copyright  in  a  certain  book, 
i^led,  to  wit,  {^Waverleyf  or  *Tis  Sixty  Years  since"]  ;*  yet  the  defendant, 
^  knowing  the  premises,  heretofore,  to  wit,  on  [^*c.],  and  on  divers  other 
diyi  and  times  between  that  day  and  the  commencement  of  this  suit,  wrong- 
'Uy  and  injuriously,  and  without  the  consent  in  writing  of  the  plaintiff,  so 
Viang  such  proprietor  as  aforesaid,f  did  print  and  cause  to  be  printed  for 
*ik  [or  "  for  exportation"]  divers,  to  wit,  500  copies  of  the  said  book,  con- 
^nry  to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby 
^profits  of  the  plaintiff  of  and  in  his  said  copyright  therein  have  been  and 
^ve greatly  lessened,  and  he  hath  been  otherwise  injured  and  damnified ;  To 
tie  damage)  &c. 

2.  For  selling,  Sfc,  pirated  Copies,  (k) 
^t  m  the  last  count  to  the  asterisk.'}     And  whereas  also  before  and  at  the 

(0  A  "  sheet  of  music"  is  comprised  io  the  B.  &  Aid.  298. 

2*  "book,"  5&  6  Vict.  c.  45,  s.  2.     See  (k)  See  form,  &c.,  Wright  v.  Tallu,   1 

^nkr  ss  Id  the  piracy  of  music,  Clementi  v.  Com.  B.  893. 
tiOn-,  3  B.  &  C.  861 ;  White  v.  Geroek,  2 

f  All  n.  N  N 
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time  of  llie  commitling  of  tlio  grievanceB  herainafter  next  mentioned,  di'c 
to  wit,  500  eopicB  of  ihe  saiJ  book  had  been  and  mere  wrongfuUy,  injuriusly 
and  unlawfully,  and  without  the  consent  in  writing  of  iho  plaintiff,  >d  then 
being  such  propdelot  as  last  nforesaid,  by  one  A.  B.  [or  "  by  a  certaio 
perion  to  the  plainlifT  unknown"]  printed  for  aale  [or  "imported  for  sale" 
or  "hire"  from  parts  beyond  the  aeaa  into  England];  yet  the  defendant 
[4"C-  «*  '"  the  last  count  from  Ihe  "  lo  the  •\,  and  Ihm  procet4  thut :]  did 
sell  [or  "did  iiublish,"  or  "expose  to  sale,"  or  "expote  lo  hire,"  «r  "  did 
have  in  hia  poaseision  for  laJe,"  or  "  hire"]  diver*,  to  wil.  500  copies  of 
Ihe  said  book,  which  bad  been  so  unlawfully  printed  [or  "  imported"]  aa 
aforesaid,  contrary  to  the  form  of  the  statute  [4-c.  conclutle  at  iit  Uut  count. 

REFERENCES  TO  OTHER  F0RM8,  See. 

For  pirating  s  print  contrary  lo  8  Geo.  2,  c.  13,  s.  1,  (see  (lio  T  *•«••  3i 
C.881  17GB0.3.c.fi7i)  ffwf  V. /"i-dHcii,  5  B.  &  Al.  T37;  Biw*«t,  Obc*, 
infra;  Coll.  Slat.  tit.  "Copyright— Prims;"  Page  v.  Tommend,  5  Sim.  305; 
Marlin  v.  Wright.  «  Sim.  297,  Moore  v.  Chike,  fl  M.  &  W.  Gai.  No 
action  for  the  piracy  of  a  print  can  be  sustained  unless  the  date  of  the  first 
publication  was  engraved  on  the  plate  according  lo  K  Geo.  S,  o.  13,  a.  \  ; 
Broeki  V.  Cock,  S  Ad.  &  E.  138;  Colmghl  v.  Ward,  13  U  J.  I,  Q-  B. ; 
^.  C.  6  JuHbi,  969. 

For  piracy  of  the  model  0/  a  bust,  Oahagan  v.  Cooper,  3  Campb.  112. 
Form  on  38  Geo,  3,  o,7l,  whioh  with  ^4  Geo.  ^,  c.5G,  were  repealed  and  in 
part  re-enacted  by  .f  &  6  Vict,  c,  100,  amended  by  6  S:  7  Vict,  c,  6$. 

Piracy  of  (/r<im<i/iV  literary  property,  3  &  i  Will.  ■(,  c.  15;  Cumberland  v. 
Plancbi.  1  Ad.  bi  E.  580  ;  5  &  li  Vicl.  c.  +.1,  ss.  -•{\,  2\.  Debt  for  penalties, 
Phnchi  V.  Barham,  8  C.  &  P.  GB  ;  Fitzball  v.  Brooke,  (i  Q.  I!.  873. 

Of  Lectures,  5  &  (i  Will.  1-,  e.  C.i ;  G  &  7  Vict.  c.  ti5. 

Of  Designs  for  manufactures,  &e.  5  &  (1  Vict.  c.  100,  and  G  &  7  Vict. 
C,  65  ;   mUoigen  v.  Pkkcr>,  1  Com.  11.  799. 

international  copyright,  7  S:  8  Vict.  c.  12. 

CRIM.  CON,     Seepiijf,  5.>7,  "  Husband  and  Wife  '* 

DISTKESSES  FOR  RENT,  &e. 

Obe.  See  "  Bullen  on  Dialrcsscs  ;*'  Slark.  Evid.  litle  "  Dislress.'"  By  (Uc  common  law 
a  party  making  a  distress  for  rent  became  u  trcspn^^ser  ab  iiiitin.  if  he  were  guilty 
of  any  irregularity  in  conducting  it,  allliovi<;|i  hia  right  tu  distrain  were  undis- 
puted; the  SUCarpintcrs  case,  SCn.MC;  I!ac.  Ab.  "Trespass,  B.;"  Dye  v. 
Leatlitrdaie,  Z  WiU.  30.  I'liis  nde  still  prevails  in  tlic  ciue  of  of  a  diitm  tiken 
dai«ai!.eJtaxiiBt,  id.;  and  WMrr  v.  Sliecii.  S  A.  &  E,  5-17;  but  is  annulled  as  to 
distresses  for  rfn(  by  tlie  II  Ceo.  2,  c.  lU,  a.  10,  which  enacts,  that  "  where  any 
distress  ihall  be  made  far  any  kind  of  rent  justly  due,  and  any  irregularity  or 
unlawful  net  shall  be  ii/hTaurdi  done  by  the  parly  distraining,  or  liii  ageDt,  the 
distress  aiiaXi  not  tlierefurc  be  deemed  un/nic/u/,  nor  the  parly  making  it  deeaiad  a 
trespasieroi  initio;  but  the  party  aggrieved  by  such  wilful  act  or  irregularity  iball 
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NMnrer  full  st^tiifaction  for  the  tpecial  damage  he  shall  hare  sustniQed,  and  no 
max,  in  an  action  of  trespass  or  on  the  case,  with  full  costs."  Sect  20  provides 
ditt  tender  of  amends  may  he  made.  The  true  construction  of  this  statute  is, 
|hat  tiemia  or  case  niust  be  brought  with  reference  to  the  nature  of  the  irregu- 
^rity;  the  main  object  was  to  limit  the  claim  to  damages  for  the  specific  injury 
received  and  no  more.  Trespass  or  trover  is  the  proper  remeay  where  the 
dUtiCM  wa9  ab  ittitio  illegal  and  unfounded,  as  if  the  relationship  of  landlord 
and  tenant  did  not  exist,  infra,  note  (o) ;  or  the  goods  were  privileged,  post, 
543,  Form  12 ;  or  no  rent  was  due,  infra,  note  (<.')• 

ft  V  «)9p  lh«  proper  remedy,  although  the  cntri/  be  legal,  if  there  be  a  subsequent 
irmulatity  which  is  in  its  nature  forcible  and  matter  for  that  form  of  action ; 
aa'  u  the  landlord  expel  the  tenant  from  the  premises  or  remain  therein  ah 
mmtonable  time ;  Etherington  v,  Poppktoell,  1  East,  139;  W  inter  bourne  y, 
^or^an,  11  East,  395.  In  general,  however,  case  is  the  remedy  for  a  mere 
fubsequent  irregularity;  see  tnc  various  forms  infra  and  notes.  And  it  is 
often  competent  to  the  tenant  to  waive  the  trespass  or  illegality  of  the  entry, 
and  sue  in  case  for  a  subsequent  excels  not  forcible  in  its  nature ;  see  post,  535^ 
o1».  and  544,  Form  16. 

Tbo  cmroct  practice  in  actions  for  irregular  distresses  is  to  make  either  the  landlord 
)|lpne,  (if  he  can  be  fixed,  sec  Crabb  v.  KiUick,  6  C.  &  P.  216,)  or  the  landlord 
and  the  broker  defendants,  and  not  to  join  appraisers,  &c.;  and  if  a  plaintiff  do 
join  them,  the  judge  will  oblige  him  to  make  out  his  case  by  strict  rule,  and  not 
allow  que^tioQi  tp  be  put  to  a  witness  who  has  been  cross-examined,  or  a  witness 
to  be  called  back  with  a  view  to  fixing  such  appraisers,  &c. ;  Child  v.  Chamber- 
kin,  6  C.  &  P.  213,  484;  5  B.  &  Ad.  1019.  In  replevin  against  a  broker,  if 
}t  be  pfivcd  that  the  landlord  employs  tlic  attorney  to  defend  the  broker,  that  is 
saSicient  evidence  of  the  broker  s  authority  to  distrain,  in  the  absence  ot  any 
written  warrant;  Duncan  v.  Meiklcham^  3  C.  &  P.  172.  A  count  in  trover 
may  and  should  be  added  where  the  validity  of  the  distress  is  denied,  and  then 
the  plaintiff  may  without  notice  proceed  on  that  count;  see  post,  obs.,  536, 
see  2  Stark.  £v.  2nd  edit.  283.  When  landlord  liable  in  trover  for  the  act  of 
the  bailiff,  Lewis  v.  Read,  13  M.  &  W.  234.  Trover  lies  where  a  party  pays 
money  to  redeem  his  goods  illegally  distrained  without  any  right  of  distress ; 
Shtpvtick  V.  Blunchard,  6  T.  U.  298.  Frivolous  actions  of  this  kind  are  dis- 
couraged, and  if  the  damages  be  under  forty  shillings,  the  plaintiff  will  get  no 
coats  unless  the  judge  certify ;  see  ante,  510,  obs. 


I*  Far  distraining f  S^o.  where  no  Rent  was  due,  to  recover  double 

Value,  (l) 

^B)Dmfi9p^(^(,  qnte,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
^  of  the  committing  of  the  several  grievances  hereinafter  mentioned,  held 
*fert|in  meMuage(i»)  and  premises,  with  the  appurtenants,  (n)  as  tenant 
weof  to  the  defendant  C.  D.,  (o)  at  and  under  a  certain  rent  therefore 


(0  Sit  form,  &c,.  YaUi  V.  Tearle,  6  Q.  B. 

^  Bj  tha  sut.  2  W.  &  M.  sess.  I .  c.  5.  s.  5, 

"pmiaoy  such  distress  aod  sale  ag  afore- 

i^iliall  be  made  by  virtue  or  colour  of  thii» 

PMtataaifpr  rent  pretended  to  be  in  arrear 

^4i{t,«b^  io  tfulh  DO  rent  is  in  arrear  or 

4vuitbt  person  or  persons  distrainiDg,  or 

^  llili  or  iMn  in  whose  name  or  names  or 

<ib|Mb  dislKSi  shall  be  taken  as  aforesaid, 

Allbtn  |ho  owner  of  such  goods  or  chattels 

fciiped  and  sold  as  aforesaid,  bis  executors 

^idiMMiUalort,  shall  and  may,  by  action  of 

fttffimM  apqii  the  case,  to  be  brought  against 

4il  pnfun  or  persons  so  ditiraining,  any  or 

4tarof  tbcni»  his  or  their  eiecoiors  or  ad- 

■iiriMntors,  recover  double  of  the  value  of 

Hi  goods  or  chattels  so  distrained  and  sold, 


together  with  full  costs  of  suit  ;**  and  the 
jury  ought  to  be  directed  to  give  such  double 
value  if  they  find  for  the  plaintitf  at  all ; 
Matters  V.  Farris,  1  Com.  B.  715.  The  dis- 
tress is  absolutely  void  where  tio  rent  was  due 
when  it  was  taken,  and  trespass  or  trover  wight 
be  sustained. 

(m)  Seea»<e,  474.  note  (o).  In  general 
the  tenancy  hhould  be  shown  to  be  subsisting 
when  the  grievance  was  committed  ;  lUdeUy 
v.Ryle,  lOM.  &  \V.  106. 

(n)  The  venue  is  it  seems  transitory  in  this 
action,  and  therefore  the  situation  of  the  pre- 
mises need  not  be  stated ;  but  if  stated,  should 
be  slated  correctly ;  Harris  v.  Cooke,  3  JkJoor, 
587. 

(o)  In  iSalter  v.  Bransden,  4  Mod.  K.  231, 
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payable  by  the  plaintiff  to  the  said  C.  D.,*  yet  the  defendanU,  contriving 

:i  the 
eized  and  took 


and  intending  to  injure  the  plaintiff  in  this  behalf,  heretofore,  1 


^-^  day  of  - 


,  wrongfully  and  injui 


..I, 


in  and  upon  the  said  tenements,  nitb  the  appurtenants,  divers  goods  and 

chattels  of  the  plaintiff,  to  wit,  [describe  them  as  in  tTover,']  of  great 

value,  to  wit,  of  the  value  of  £ ,  as  and  for  a  distress  for  certain  alleged 

arrears  of  the  said  rent,  to  wit,  the  sum  of  £ ,  by  the  defendant  then 

pretended  to  be  due  and  in  artear  to  the  said  C.  D,  for  the  said  tenements, 
and  atlerwarda,  to  wit,  on  [^c],  wrongfully  sold  the  said  goods  and  cfaaltels 
as  such  distress  for  the  pretended  arrears  of  rept,  whereas  in  truth  and  in 
fact,  at  the  respective  limes  when  the  defendants  distrained  and  sold  the  said 
goods  and  chattels  as  aforesaid,  no  rent  was  due  or  in  arrcar  to  the  defendant 
C.  D.,  for  or  in  respect  of  the  said  tenements,  with  the  appurtenants,  contrary 
to  the  said  statute,  [//"'(  be  doubtful  nhcther  some  rent  may  not  Imm  been  due, 
but  the  distrets  nas/oT  more  rent  than  nas  in  arrcar,  or  tvas  excexiive,  inaerl 
counts  adapted  to  -sue/i  cliarges,  see  Forms  2,  3,  infra.  Add  a  count  in  trover, 
if  the  existence  of  a  tenancy  at  a  fixed  rent  be  doubtful,  (p)]    To  the  plaintiff 'a 

damage  of  j£ ,  [a  swa  sufficient  to  cover  the  double  value^  and  therefore 

be  brings  his  suit,  &c. 


2,  For  Distraining  for  more  Rent  that  was  due.ig) 
Proceed  as  in  Form  I  to  the  asterisk,  vide  notes  thereon .-]     Yet  the  de- 
fendants, contriving  and  intending  to  injure  the  plaintiff,  heretofore,  to  wit, 


and  see  Com.  Dig.  Dlslrea.  D.  9.  Uwaslield, 

12  A.  &  E.  48B.     Neither  trespass  nor  trover 

aJ'Ur  vetditi,  lliat  a  declination  in  lieapjss  on 
the  2  VV.  &  M.  c  5.  for  making  a  coluurablo 

could  be  sustained  fonheeiceis.    Where  the 

t'uod;  distrained  ate  of  less  value  tbanlhe>«Dl 

dislreii,  need  not  slate  a  HemiEe  in  form,  but 

really  due,  the  tenant  can  scarcely  be  said  lo 

Ibal  it  is  sufficient  to  aver  Ilial  the  fioods  were 

have  sustained  any  real  damage  from  the  mere 

taken  nninin«di<(rifti«nrj;  but  asihe  lenanry 

circumstance  of  his  landlord  having,  at  the 

ii  a  malerial  and  traversable  allegalion,  Yalts 
V.  Ttarlt,  6  Q.  IS.  2ea,  it  would  U  safer  to 

lime  of  Ihe  distress,  made  a  claim  for  more 

arer  it   as   above.     If   inseiled,  it   ought  to 

is   whether   ll>e   landlord  has  <leprived   the 

be  described  conecllvi   htl««d  w.  Joh.,sa-.  1 

teuam  of  more  of  his  goods  than   the  real 

B.  N.  C.  162.     In  .Sc.rt  V.  Chrke,  4  B.  & 

amount  of   his  debt  aulhoriied;    if  not.   the 

Ad.   113.   the  plaintiff  declared  in  ca«  for 

plainliff  will  only  be  entitled  to  a  verdict  on 

taking  an  excessive  quantity  of  his  goods  for  a 

this  eouol,  with  nominal  damages  ;   Tavlor  v. 

lUnncker,  supra.     Il  may,  therefore,  be  proper 

for  a  poor  ralej"  and  on  moiion  in   arrest  of 

in  the  above  form  to  allege  come  special  da- 

iudgnient, upon  the  ground  lliat  the  declara- 

mage, as  that  the  defendant  took  goods  of 

tion  should  bavebeen  in  ir(i,'.,!>,  as  it  did  not 

great  value,  lo  wit,  to  the  full  value  and 

eitpreisly  admit  anj  poor  rate  to  be  due,  il  was 

amount  of  the  pretended  arrear  of  rent  herein- 

decided that  Ihe  declaraliuu  was  sufiicieni,  at 

after  meniioned  to  have  been  disuained  for. 

leait  attet  verdict. 

or  lo  show  ihal  ihc  plaintiff  (as  he  ought  to 

(p)   A  coual  in  trover  should  also  be  added 

do)  tendered  llie  real  amount  due,  &e.  which 

if  liiluies.  (Darby  v.  }Urri,,   1  Q.  H.  895 ; 

was  refused,  &c.  or  was  prevented  from  ob- 

DallOH  v.  Whiiitn,  i"/Vo, )or  other  goods  not 

uiningsureliesin  replevin  forlhe  larger  sum. 

legally  ditlrainable   lie  taken.     The  ligiit  lo 

though   he  could  have  procured  them  for  the 

insist  upon  an  illegality  of  a  distress  is  not 

arrears  actually  due,  ^c. 

waived  bj  briogiug  Hover  for  Allures  seveied 

Where  growing  rent  has  been  reduced   by 

UDddiilrained;  iJo'l'Oiv.  If  Aill(».3Q.  11.961. 

payments  of  land-tax.  kc,  if  ihe  landlord  dii- 

(j)  This  actioD  lies  at  common  law,  aud 

train  for  the  whole  sum  reterred,  the  leDtnl 

that  although  the  distress  taken  be  insufficient 

■nay  properly  sue  in  case,  Carm  v.  CorlB-,  b 

to  pay  the  rent  really  due ;  Tajflor  v.  Henniker, 

Bing.  406. 
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>  [4^.],  wrongfully  and  injuriously  (r)  seized  and  took  divers  goods  and 
ittdi  of  the  plaintiff^  to  wit,  ■  [describing  them  as  in  trover]  of  great 
im,  to  wity  of  the  value  (s)  of  i£— — ,  as  a  distress  for  certain  arrears  of 

Bt^  to  wit,  £ ,  then  claimed  and  pretended  by  the  defendants  to  be  due 

mI  in  anrear  from  the  plaintiff  to  the  said  defendant  C.  D.  for  rent  of  the  said 
nnes,  [and  the  defendants  afterwards,  to  wit,  on  [4'<?*]»  under  that  pretence 
nogfiilly  sold  the  said  goods  and  chattels  as  such  distress  for  the  said 
laged  arrears  of  rent,  and  the  costs  and  charges  of  the  said  distress,  and  of 
e  qipraisement  and  sale  of  the  said  goods  and  chattels,]  [or  if  the  goods 
ft  not  soldf  onut  the  allegation  of  sale — if  the  plaintiff  paid  the  sum  claimed^ 
ft  *' wrongfully  remained  in  possession  of  the  said  goods  and  chattels  under 

km  of  the  said  distress  until  the  plaintiff  afterwards,  to  wit,  on [4*^0 

B  eompelled  to  pay  and  did  then  pay  to  the  defendants  the  said  pretended 

nin  of  rent,  and  a  further  sum,  to  wit,  £ ,  for  the  costs  and  charges 

the  said  distress  in  order  to  regain  possession  of  the  said  goods  and  chat- 
%,'*]  whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said 
tress  and  during  all  the  time  aforesaid,  a  small  part  only,  to  wit,  the  sum 
£—  (t)  of  the  said  pretended  arrears  of  rent  so  distrained  for  was  in 
ear  to  the  said  defendant  C.  D.  for  the  rent  of  the  said  tenements,  [whereby, 
Uate  damage  if  any,  see  note  (^)] ;  To  the  plaintiff's  damage,  &c. 


3.  For  taking  an  excessive  Distress  for  Rent  due. 

I.  See  Ibnn,  &c.,  Yates  v.  Tearle,  6  Q.  B.  283.  This  count  was  formerly  framed 
on  the  Statute  of  Marlbridge,  52  Hen.  3,  c.  4,  when  the  landlord  could  not 
adl  die  distress;  now,  since  2  W.  &  M.  c.  5,  it  would  be  proper  to  aver  a 
Mk,  if  one  has  taken  place ;  I%ompson  v.  Wood,  4  Q.  B.  493.  Neither  trespass 
nor  trover  lies  in  the  above  case,  Lynn  v.  Moodyy  Fitzg.  85 ;  2  Stra.  851 ; 
HuUlum  V.  Chambert,  1  Burr.  590;  Whittoorth  v.  Smith,  1  M.  &  Rob.  193, 
TcDterden,  C.  J. ;  unless,  it  seems,  gold  and  silver  be  taken  to  excess,  for  they 
are  of  known  value ;  id. ;  and  per  Lord  Kenyon,  Crowther  y.  Ramsbottom, 
7  T.  R.  658;  2  Stark.  £v.  3rd  ed.  390,  note  (p).  Case  upon  the  Statute  of 
Marlbridge,  52  Hen.  3,  c.  2,  is  the  remedy ;  Hutchins  v.  Whitaker,  2  Lord 
Keiiy<Hi,  204.  The  landlord  and  broker  distraining  are  bound  to  use  due  care, 
and  reasonable  judgment,  skill  and  discretion,  in  regard  to  the  quantity  and 
vdoe  of  the  soods  they  take,  in  reference  to  the  amount  of  rent  for  which  the 
diitnii  ii  made.  If  from  gross  carelessness  or  error  in  judgment,  though  with- 
out malice,  Field  v.  Mitchell,  6  £sp.  R.  71,  they  levy  goods  manifestly  of  much 
mftar  vahie,  Field  v.  Mitchell,  3  Stark.  £v.  283 ;  Crowder  y.  Self,  2  M.  & 
nob.  190,  tlum  the  arrears  of  rent  and  the  probable  costs  of  the  distress,  ap- 
andiement  and  sale,  the  tenant  bein^  the  owner  of  the  goods,  Fisher  v.  Algar, 
2  C.  ft  P.  374,  may  maintain  an  action  on  the  case  against  them  or  any  one  of 
dwniy  to  recever  damages.  Where  there  are  several  goods  upon  the  premises, 
the  landlord  is  liable,  if  he  take  one  article  or  chattel  of  much  greater  value 
dian  the  rent  and  costs,  the  other  effects  being  of  less  value  than  the  chattel 
1,  hut  sufficient  to  satisfy  his  claim ;  as  if  he  take  a  cow,  there  being  a 


r)  llaliee  aeed  not  be  charged ;  Field  v.  prove  that  the  exact  sam  here  laid  and  no 

Ml^  6  £ap«  R*  7 1.  more  was  due ;  the  substance  of  the  allegation 

58ti  sitprm,  note  (9).  being  that  more  was  distrained  for  than  was 

la  8$Ui  v«  Hmrs,  1 C.  £c  P.  28 ;  1  Biog.  in  arresr. 
Md  that  the  plaintiff  need  not 


OtWD  dni^  <rf  niffideitt  vtViiK ;  but  boveVet  Ifatfc  Hie  Taldt  of  the  cbaUd  n9 

be,  Ihe  lantllord  i>  jiiitifird  if  tbcre  be  no  other  article  lufficipnl  for  hii  PorpcMei 
wc  F,M  V.  MilckfU,  0  Esp.  71 ;  Avmcll  v.  Croktr,  M.  4  M.  l72.  A»  to  »S 
Kenrivt  Icimre  of  gni*iBg  wop),  Pi(iwffK  v.  Birrtn.  I  M.  ft  W.  44!.  B 
order  to  niDinlmn  t^is  ocHon,  [he  gooda  taken  need  not  be  sold;  but  if  tberel^H 
bcvti  H  nie,  it  uufflit  tu  be  averred,  or  daniagei  cannot  be  recovered  for  it; 
JThmpton  T.  H'lWrf,  Wpm.  The  Unsnt  ia  Injanrf,  Bnd  may  We,  IT  a  nttin  *» 
[«ft  In  pasiegaiati  and  oil  the  goodfl  be  subject  to  the  coercion  of  the  ^Irem 
although  the  BlTecIa  be  not  so  completely  taken  rrom  the  tenant's  control  aa  li 
prevent  him  fVom  cariying  on  btibusiaew;  Baytiiv.  Fislnr,7  Bl!ng-I5S.  Aai 
a  caw>e  of  aelion  once  acoutred  for  an  eMCMire  distress,  f»  not  divwted  by  » 
aubscnuenl  nrrsngcnient  with  the  landlord  as  to  the  sale;  IVUIouMy  v.  Bock- 
ltenw.2  B.  ftC.82l;  and  see  Hd/nnd  v.  Bh^  Ifl  Bing.  15.  The  <Seeht»tWl 
may  be  in  case  for  an  enceuire  dislren.  alihough,  by  reason  of  a  tender  of  tbt 
rent  before  ilie  diilrcss,  the  levy  might  hare  been  treated  at  a  trespass  and  void; 
Bolfo»d  V.  KrS,  topra  ,■  Brafaeomb  v.  Bridget,  1  B.  &  C.  145 ;  i  9tarl.  R.  Ifl, 
S.  C.  If  B  count  m  trover  be  tldiled,  the  plaintiff  may  at  the  trial  abandon  tb« 
Bptciol  count  for  the  excco,  and  diipiite  iho  lenancyj  and  recover  on  the  canQt 
!n  VnVeT,  (llic  iuiie  therean  being  mfflcient  to  let  in  such  &  case),  withcut  pH# 
BoKre  that  he  vill  take  ihnt  courte;  ^rro  v.  S'lwn,  9  B.  &  C.  935. 
At  llie  trial  of  an  action  for  an  excessive  distress,  the  question  is,  what  the  eoo^ 
■eticd  wdnid  have  sold  for  at  a  broker's  nie ;  if  it  be  excessive,  the  [AU&tlff'  n 
entitled  »  recover  the  ftiir  rnloe  of  the  e^eern;  Wtlh  V.  ilfww*^;  7  C.  ft  P.  89. 
Where  there  has  been  an  action  of  replevin  stayed  by  consent,  and  the  plaintiff 
has  recuvervd  the  taxed  costs,  he  cannot  in  this  aclion  recOfer  also  ai  daiiiaKtt 
0<e  erfro  coltii  Occasioned  to  him  by  the  replevin;  Gmrc  v.  MorgoK.  2  Btnj. 
"N.  R.  034;  see  PliilUps  v.  Btrryman.  3  Dougl-  286.  At  to  ifie  damittW 
where  iheie  is  an  exceisive  seizure  of  crops,  Piggotl  v.  Krllti,  1  M  &  W. 
4-11.  "Hj  a  declaration  tor  an  excessive  distress  for  rent,  defendant  pleaded  ihil 
the  whole  mm  liiilrained  for  was  due;  held,  on  issue  joined  (hereon,  defendant 
vas  not  precluded  from  iu^iiting  on  certain  arrears,  by  the  fact  that  since  thejr 
became  due  other  arrearb  had  become  due  nnd  been  distrained  for;  and  tbi^ 
althPUfh  on  the  fint  diitres*  the  warrant  and  notice  stated  the  disttwi  to  be  foe 
rent  due  up  to  a  named  day,  being  subsequent  to  those  on  nhicli  the  arrear* 
now  in  queitlDn  accrued,  and  ^though  on  the  iliHresv  th«  defendant  M3ite4  it  wU 
for  rent  Sue  since  the  last  distress;  Gomb'cll  v.  Earl  o/Falmordh,  4  Ad,  &  E.  73. 

Commenccnienl,  ante,  ^.^  For  iliat  ivliereas  [prvcceil  as  in  Form  1  to  the 
asleristj.  Yet  the  defendants,  further  coniriving  and  intending  to  injure  the 
plaintiff,  heretofore,  to  uil,  on  [i?  c,],  ivrongfully  and  maliciously  (a)  look  and 

distrained  for  certain  arrears  of  rem,  lo  ivit,  £ ,  claimed  to  he  due  from  ihe 

plaintiff  to  the  deftndani  C.  D.  for  tlie  said  tenemcnls,  certain  goods  and  chat- 
tels of  the  plaintiff,  to  wit,  'i^c.  describe  the  goods  as  in  frocfr],  of  much  greater 
value  than  the  amount  of  the  said  arrears  ofrent,  and  the  costs,  expenses  and 
charges  of  the  said  distress,  and  of  the  appraisement  and  sale  thereof,  to  wit, 
of  the  value  of  £ ,  and  thereby  took  an  excessive  and  unreasonable  dis- 
tress for  the  said  arrears  ofrent,  when,  at  the  time  of  the  taking  of  the  said 
distress  33  aforesaid,  a  certain  part  of  the  said  goods  and  chattels  so  dis- 
trained as  aforesaid,  to  wit,  ["  one  half,"']  thereof,  then  was  of  sufficient 
value  to  have  satisfied  the  said  arrears  of  rent  and  the  costs,  expenses  and 
charges  of  the  said  distress,  and  of  the  appraisement  and  sale  thereof,  con- 
trary to   the   statute   in   such    case   made   and   provided;    [add  any   special 

(u)  Eipress  malice  need  not  be  proved;  J-ieW  i.  MilcAdl,  6  Esp,  7i. 
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^KMfifir  hm  ofhusineiSi  4^.] ;  as  to  adding  a  anrnt  in  trover ^  mntty  Forth 
1»  (i  tfM  I  to  th«  damage  Of  the  plaintiff  of  £ — *«,  and  therefore  he  brings 

4.  t^cf  taking  an  excessive  Distress  for  a  Poor  Rate. 

Sl»A  V.  Clarke^  4  B.  &  Adol.  113  ;  and  see  Governors  of  Bristol  Poor  v. 
Itsk,  1  Ad.  &  E.  264. 

6.  For  Distraining  and  Selling  without  Notice  of  Distress. 

On.  See  a  form  for  impounding  the  goods  off  the  premises,  and  not  giving  notice 
thereof,  2  Chit.  r\,,  7th  ed.  539 ;  and  sec  note  there.     It  would  seem  to  be 


to  give  notice  of  distress,  although  there  were  no  removal  or  sale,  tee 
M.  i  Com.  Diff.  Distress,  D.  7 ;  a  parol  notice  is  insuflicient ;  Wilton  v.  Night- 
im^dt,  15  Lb  J.  309,  Q.  B.  The  omission  to  give  notice  would  not  enable  the 
tenant  to  mippott  trespass.  The  above  form  is  founded  on  the  equity  and  pro- 
TMont  of  the  ttatutet  2  W.  &  M.  c.  5,  e.  2;  11  Geo.  2,  c.  19,  s.  10.  By  the 
Inrnier  ilatute  it  it  enacted,  that  ^  where  any  goods  shall  be  distrained  for  any 
teat  raaerred  and  due  upon  any  demise,  lease  or  contract  whatsoever^  and  the 
tenant  or  owner  of  the  goods  eo  distrained  shall  not  within  ftve  days  next  after 
•iieh  diitrcM  taken,  and  notice  thereof  (with  the  cause  of  such  taking)  left  at 
Cfae  chief  numsion  house,  or  other  most  notorious  plnce  on  the  premises,  charged 
witk  the  rent  distrained  for,  replevy  the  same,  then  after  such  distress  and  notice 
at  aforenid,  and  expiration  of  the  said  five  days,  the  (lerson  distraining  shall  and 
MMj,  with  the  theritf  or  under-eheriflTof  the  county,  or  with  the  constable  of  the 
hnndred,  parish  or  place,  where  such  distress  shall  be  taken,  (who  are  hereby 
required  to  be  aiding  and  assisting  therein,)  cause  the  goods  so  distrained  to  be 
appraised  by  two  sworn  appraisers,  to  appraise  the  same  truly,  according  to  the 
mnt  of  their  understandings ;  and  aAer  such  appraisement  shall  and  may  law- 
flillj  fell  the  goods  so  distrained  for  the  best  price  that  can  be  gotten  for  the 
tamei,  towards  aatisfaction  of  the  rent  for  which  the  said  goods  shall  be  die- 
tiained,  and  of  the  charges  of  such  distress,  appraisement,  and  sale,  leaving  the 
overplnt  (if  any)  in  the  hands  of  the  said  Bheriff,  under-sheriff,  or  constable,  for 
the  owner's  useb" 

By  11  Geo.  2,  c.  19,  s.  10,  it  is  enacted,  '^  that  any  person  lawfully  taking  any 
distress  fbr  any  kind  of  rent,  may  impound  or  otherwise  secure  the  distress  so 
Made  in  such  place  or  on  such  part  of  the  premises  chargeable  with  the  rent,  as 
shall  be  most  fit  and  convenient  for  the  im^younding  and  securing  such  distress  ; 
and  may  appraise,  sell  and  dispose  of  the  same  upon  the  premises,  in  like  man- 
ner and  under  the  like  directions  and  restraints,  as  any  person  taking  a  distress 
for  rent  may  now  do  ofi*  the  premises  by  virtue  of  2  W.  &  M .  c.  5,  s*  2,  or  of 
4  Geo.  2,  c.  28. 

Ai  to  the  form  of  notice  of  distress,  &c.,  see  Woodf.  by  Harrison  ,*  Afoit  v.  OaHi- 
more^  1  Dougl.  279;  9  East.  298;  Bullen  on  Distresses,  135.  It  need  not 
nate  when  the  rent  became  due ;  id.  Notice  to  the  tenant  personally  is  good  ; 
WMery.  Rumbaiy  Lord  Raym.  63;  S.  C.  12  Mod.  76;  Salk.  247.  A  land- 
lord may  distrain  for  one  cause,  and  justify  or  avow  for  another;  see  Crowlher 
T.  RamAcHtom,  7  T.  R.  658 ;  Gambrell  v.  Earl  of  Falmouth,  4  Ad.  &  £.  73. 
Nelice  where  growing  com  is  distrained,  11  Geo.  9,  c.  19,  s.  8. 

CUmminctmentj  ante,  5.]  For  that  [proceed  as  in  Form  1  to  the  asterisk']. 
Till  die  defendants,  contriving  to  injure  the  plaintiff,  on  [c^c],  wrongfully 
Miiedand  took  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  [4'^-]  of  great 

Valoe,  to  wit,  of  the  valnc  of  £ ,  then  being  in  and  upon  the  said  premises, 

is  fet  and  in  the  name  of  a  distress,  for  certain  alleged  arrears  of  the  said  rent, 
by  the  defendants  then  claimed  and  pretended  to  be  due  and  in  arrear  from 


to  the  said  statute ;  To  the  daniE^e,  &c. 


6.  For  not  selling  the  Goodefor  the  bat  Pric 
Oat.  ThiH  action  U  founded  on  2  W.  &  M.,  eeu.  1,  c.  5,  a.  2,  cit«d  on 
Fnn»  5.  The  price  at  which  the  goods  were  appTaited  will  be 
the  belt  until  the  contrary  appear;  Waller  v.  Rumbal,  4  Mod.  3 
Distresa,  D.  8;  2  Stark.  Ev.  Grd  ed.  391,  note  (ji).  ReanDabli 
BencG  muit  be  used  to  obtain  the  beat  price ;  and  perhapi  the 
justified  in  parting  irith  the  gooda  for  a  price  monifeitfy  inad 
value,  although  no  better  be  offered  at  the  time,  but  oughE,  if  oi 
be  offered,  to  defer  the  sale :  by  analogy  lo  the  instance  of  ■ 
uaHeT  a  venditioni  exponai ;  Keightly  \.  Birch,  3  Cam'p.  521 ;  fit 
I  Stark.  R,  43.  In  Pot/nter  ».  BuckUy,  5  C.  4  P.  512,  Tiudal 
a  plaintiff  upon  the  above  foim  of  count  to  prove  that  the  i 
properly  lotted,  and  were  allowed  to  stand  in  the  rain.  In  gener 
order  ii  required  by  law  to  be  ob«erved  on  the  sale  of  gooda  of  di 
tiong,  as  that  beaatg  of  tbe  plough  ehould  be  poatponed  to  other , 
sale  of  inch  beasts  first  doea  not  fumiah  a  caiue  of  action ;  Jenm 
Price,  R.  5 ;  2  Chit.  R.  1C7. 

Comtnencemenf,  ante,  SJ]     For  that  heretofore,  to  nit,  on  [4^. 
ants  seized  and  distrained  divers  goods  and  chattels,  to  wit,  [^c, 

of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ ,  tt 

being  in  and  upon  certain  premises,  with  the  appurtenances,  as 
the  name  of  a  distress,  for  certain  arrears  of  rent  alleged  to  be  i 
fendant,  [or  "  E.  F,,"]  for  the  use  and  occupation  of  the  said  p 
the  appurtenances,  and  the  defendants,  afterwards,  to  wit,  on  thi 

,  in  the  year  aforesaid,  sold  the  said  goods  and  chattels  undei 

said  distress,  for  and  towards  payment  and  satisfaction  of  the  i 
arrears  of  rent  and  the  charges  of  the  said  distress  and  sale  ;  yi 
a&tSi  contriving  and  intending  to  injure  the  plaintiff  in  this  h 
nor  ivould  sell,  or  use  due  care  or  diligence  in  endeavouring  to 
goods  and  chattels  under  the  said  distress  for  the  beat  price  t 
might  have  been  gotten  for  the  same,  but,  on  the  contrary 
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'  selling  Goods  distrained,  without  having  them  appraised  by 

Two  Appraisers,  (x) 

mcemenif  ante,  5.]  For  that  whereas  [^proceed  as  in  Form  1,  ante^  to 
IffA].  And  the  defendants,  heretofore,  to  wit,  on  [^^cJ]  seized  and 
ers  goods  and  chattels  of  the  plaintiff,  to  wit,  [^-c.  describe  them  as  in 

>f  great  value,  to  wit,  £ ,  then  being  on  the  said  premises,  as  a 

for  certain  arrears  of  the  said  rent,  to  wit,  to  the  amount  of  £ ; 


lefendants,  contriving  and  intending  to  injure  the  plaintiff,  afterwards, 
a  C^*^-]'  wrongfully  and  injuriously,  without  the  plaintiff*s  consent,  (y) 
disposed  of  the  said  goods  and  chattels  under  the  said  distress  for 
arrears  of  rent,  and  the  expenses  of  the  said  distress  and  sale, 
causing  such  goods  and  chattels  to  be  duly  and  according  to  the 
the  statute  in  such  case  made  and  provided,  appraised  by  two  sworn 
rs,  contrary  to  the  said  statute  ;  To  the  plaintiff's  damage  of  £- 
eibre  he  brings  his  suit,  &c. 

fr  making  extortionate  Charges  and  selling  the  Goods  for 

them,  (z) 

encement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at 
i  of  the  committing  of  the  grievance  hereinafter  mentioned,  held 
premises  as  tenant  thereof  to  the  said  C.  D.,  at  and  under  a  certain 
refore  payable  by  the  plaintiff  to  the  said  C.  D.  for  the  same;  and 
ndants  had  then  taken  and  seized  divers  goods  and  chattels  of  the 

ntiff,  to  wit,  [describe  them  as  in  trover']  of  great  value,  to  wit,  £ , 

and  upon  the  said  premises,  as  and  in  the  name  of  a  distress  for 
irrears  of  rent,  to  wit,  £ ,  due  from  the  said  plaintiff  to  the  said 


fonn,  &c. ;  Yatet  ▼.  TearU,  6 
.  The  action  is  founded  on  2  W. 
•  1,  c.  6,t.  2,  cited  fully,  ante,  537, 
Mint,  on  the  construction  of  57 
93,  that  two  appraisers  are  in  all 
nary ;  AtUn  v.  Fricker,  10  Ad.  & 
The  broker  distraiaiog  should  not 
the  appraisers;  Lyonv,  Wetdon, 
14:  YTctficood  V.  Cowne,  1  Stark.  R. 
.  N.  P.  81.  The  latter  should  be 
bre  the  constable  of  the  parish 
le  diatress  is  made,  Avenell  v.  Cro^ 
M.  172 ;  and  the  constable  should 
the  tinke  of  appraisement,  and  then 
I  made  adminuter  the  oath ;  Kenny 
M.  &  Rob.  56.  See  a  form  on 
b.  37,  for  distraining  by  other  per- 
by  bailiA  duly  sworn.  Child  v. 
»»» 6  C.  &  P.  213  ;  5.  C.  5  B.  & 
9.  The  valne  of  the  goods,  minus 
» of  rent,  is  the  measure  of  damages, 
ill  damase  if  laid  and  proved; 
DMtif,  5  C.  £c  P.  322  ;  Biggins  ?. 


Coode,  2  C.  &  J.  364. 

(y)  See  Bishop  v.  Bryant,  6  C.  &  P.  484. 

(s)  This  count  was  some  few  vears  ago 
adopted  in  practice;  and  see  per  Lord  Abinger, 
C.  B.,  Lyon  v.  Tomkies,  1  M.  &  W.  608.  It 
was  there  held,  that  the  reasonableness  of  the 
charges  might  be  questioned  upon  a  count  for 
not  leaving  the  overplus  with  the  sheriff;  see 
Form  11,  post,  5i2.  Assumpsit  for  money 
had  and  received  also  lies  against  a  broker 
who  receives  excessive  charges,  although  the 
tenant  had  obtained  time  to  prevent  a  sale, 
&c.;  Hills  v.  Street,  5  Bing.37.  The  57 
Geo.  3,  c.  93,  regulates  and  fixes  the  charses 
where  the  sum  due  does  not  exceed  £20.  This 
statute  does  not  apply  where  the  distress  is 
for  more  than  £20,  though  the  goods  are  ap- 
praised at  less;  Child  v.  Chamberlain,  5  B. & 
Ad.  1049 ;  6  C.  &  P.  213.  Where  the  rent 
exceeds  £20,  the  reasonableness  of  the  charges 
is  a  question  for  a  jury,  id.;  see  Lyon  ▼.  Tom^ 
hies,  post,  542,  note  (c). 
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C.  D,  Tor  the  same ;  and  the  said  defendants  heretofore,  to  wit,  on  [^.j 
som  and  disposed  of  the  said  goods  and  chattels  under  the  said  distress ;  yet 
the  defendants,  intending  to  injure  the  ptaintilf,  then  wrongfully  and  injti- 
Helisly  kepi  and  detained  tlie  said  goaUt  and  chattels,  and  sold  and  disposed 
©r  the  same  under  the  said  diitresS,  not  only  for  the  said  nrrenra  of  rent,  alld 
the  reasonable  and  Ipgal  amount  of  the  chaises  and  expenses  of  the  Mid 
tliitrets,  appraisement  and  lale,  and  incidental  thereto,  but  also  for  a  fuHhtt 

large  sum  of  money,  to  wit,  £ ■,  by  the  defendant  then  wrongfully 

dentntided  for  the  charges  and  expenses  of  the  said  distress  and  sale,  and 
ihcidontal  thereto,  orer  and  abo\-e  and  besides  the  said  arrears  of  rent,  and 
the  reasonable  and  lantli)  charges  and  expenses  of  and  incidental  to  the  said 
distress  and  tlie  appraisement  and  sate  of  the  said  goods  and  chsltels  dis- 
trained as  aforesaid,  such  reasonable  and  lawful  charges  and  expenses  thtti 

hTDDUnting  to  a  certain  sum,  to  wit,  iG ;  and  the  said  defendants  thereby 

theti  hrongdilly,  unjustly  and  illegally  extorted  and  obtained,  of  and  from 
the  said  plaintiff,  out  of  the  proceeds  of  the  said  goods  and  Chattels,  b  atld 
for  the  charges  and  expenses  of  the  eaid  distress,  appraisement  and  sale,  a 

large  sum  of  money,  to  wit,  the  said  sum  of  £ ,  over  aod  aboTe  the 

lawful  and  rcasonahle  expenses  of  and  incidental  to  the  said  distress,  ap- 
praisement and  sale,  and  over  and  above  the  monies  they  were  entitled  to  in 
that  behalf,  the  said  arrears  of  rent  being  then  aaiislied  ;  To  the  plaintiff's 
damage  of  j6     '    ,  and  therefore  he  brings  his  suit,  &c. 


9.  f^  ut  iakhp  doi  Vare  of  G&oift  rffoft'itlftei. 

Cotitmencemcnl,  ante,  5.]     For  ijjat  [as  In  Form  I ,  ante,  5.'J3,  to  the  asterisk ;] 
And  the  defendants,  on  [•^c]  seized  and  took  divers  goods  and  chattels  of  the 

plaintiff,  to  wit,  [^r .  describe  them  as  in  troeer'],  of  great  value,  to  wit,  £ , 

then  being  in  and  upon  tlie  premises,  iis  for  and  in  the  name  of  a  distress  for 
certain  arrears  of  the  said  rent ;  and  afterwards,  to  wit,  on  [^-c.],  under  die 
said  distress,  sold  a  certain  part  of  the  said  goods  and  chattels,  lo  wit,  on 
[4*.],  and  by  and  with  the  proceeds  of  such  sale  paid  and  satisfied  the  said  ar- 
rears of  rent  and  the  charges  of  the  said  dretreas  and  sale  (  and  wbere«s  the 
defendants,  under  the  said  distress,  had  the  charge  and  possession  of  all  the 
goods  and  chattels  distrained  as  above  mentioned  until  the  said  sale,  and  for 

a  long  lime  afterwards,  to  wit,  until  and  upon  the day  of ,  in  the 

year  aforesaid,  had  the  charge  and  possession  of  the  remainder  of  such  goods 
and  chattels  so  distrained,  and  which  were  not  sold  under  the  said  distress ; 
yet  the  defendants,  contriving  to  injure  the  plaintitf,  did  not  nor  would  after 
the  seizing  and  taking  the  said  several  goods  and  chattels  as  and  for  such 
distress  as  aforesaid,  and  until  the  sale  of  such  part  thereof  as  aforesaid, 
lake  due  and  proper  care  of  the  several  goods  and  chattels  so  distrained, 
nor  did  nor  would  after  the  sale  of  such  part  thereof  as  aforesaid,  aad  uaUl 
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tkms^  of  Oe  MfnftShder  ther^f  to  ihe  said  plaintiff  as  hfet«teaiter  MA^ 
iinti,  ttte  dtie  and  {)roper  care  of  tbe  said  rehiaindt^r  of  the  siiid  gdods  tad 
ckatteb  so  distrained  as  aforesaid  and  irltnaining  unsold  ill  the  h)lnd§  t)f  th^ 
deftudants,  but  on  tbe  contrary  thereof  so  wrongfully  and  improperly 
Unfed  and  conducted  themselves  in  the  premises,  and  took  so  little  and 
HA  M  iBMte  of  the  Mtfd  HbVeral  gbods  ahd  diatv^ls  Vipbn  the  islgdliidns  bjf 
nd  daring  the  respective  pieridds  afon^aid,  that  by  and  through  the  negli- 
fMt  and  improper  conduct  of  the  defendants  in  that  behalf,  the  said  several 
|Mib  and  diattels  so  taken  as  aforesaid  were  then,  and  whilst  the  defendants 
Nkd  the  charge  and  possession  thereof,  to  wit,  on  [^c],  materially  injured 
nlktieBed  in  value,  and  sueh  part  thereof  as  was  so  sold  as  last  aforesaid 
fnlaeed  and  fetched  upon  such  sale  much  less,  to  wit,  £-^ —  less,  than 
liqr  wmild  have  produced  if  the  same  had  been  properly  and  carefully  kept 
Ml  impounded,  and  the  defendants  had  not  been  guilty  of  the  said  neglect 
Mniseondact;  and  the  said  goods  and  chattels  remaining  unsold  as  last 
rfffwdd  were,  whilst  in  the  said  charge  and  possession  of  tile  defendantsi 
Is  wit,  on  [4^0*  ^T^^^y  injured  and  lessened  in  value,  and  were  aflerwairdsi 
to  wil^  on  the  day  and  year  last  aforesaid,  returned  by  the  defendants  to  the 
ivd  plaintiff  greatly  injured^  spoiled,  damaged  and  deteriorated  in  value  bjr 
nl  through  the  said  negligence,  improper  conduct  and  default  of  the  de- 
Uats  in  that  behalf,  whereby  the  plaintiff  hath  lost  and  been  deprived  of 
iven  profits  and  advantages  which  would  otherwise  have  accrued  to  hioi> 
iid  was  and  is  otherwise  injured ;  To  the  damage,  &c, 

^ 

10.  Against  a  distraining  Broker  for  not  giving  the  Tenant  a  Copy  of 

ine  Charges  of  the  Distress,  (a) 

Ommencement^  ofi/f,  5.]    For  that  [as  in  Form  1,  onfe,  583,  to  the  asterisk  .*] 

And  whereas  the  defendant,  as  a  broker  and  bailiff^  for  and  on  behalf  of  the 

■id  B.  F.  (6)  on  [4^.],  made  and  levied  a  distress  upon  divers  goods  and 

dittlrii,  to  wit,  [4t;.]>  o^  ^^^  plaintiff,  of  great  value,  to  wit,  of  the  value  of 

i^— ,fer  certain  arrears  of  the  said  rent ;  yet  the  defendant,  not  regarding 

Ibtlity  in  Hmt  behalf,  but  cohtriving  attd  inVmding  tb  injure  the  ptaitatiff, 

«  not  ndir  would  give  a  copy  of  his  the  defendant's  charges,  and  of  all  the 

MB  Ml  chalrgiA  bf  th^  sdid  distress,  signed  by  him,  the  defendant,  to  the 

|Linliff,  tlthough  die  defendant  was,  to  wit,  on  [^-c]  requested  by  the 

fhUSllr  16  ipvie  him  such  copy,  and  a  reasonable  time  for  so  doing  elapsed 


fct)  bjf  67  G(M^  3^  c.  Si»  t.  B,  everv  broker  doei  not  personally  iDterfere  ia  the  distl^ss,  U 

'  |Mito  jpdittNi  #ho  ^htll  make  and  levy  any  bot  liable  for  the  neglect  of  his  broker  in  not 

,:MWlmitiOCv^,  shall  give  a  copy  of  his  delivering  a  copv  of  his  charges;  Hart  v. 

Biitfl,lM  of  til  the  costs  and  charges  of  Leach,  1  M.  Be  W.  560. 

'  ■  W^  lUllls  whltsoere^,  signed  by  him,  tothe  (5)  Or  if  the  landlord  interfered,  &6.  and 

pcnons  on  whosi  goods  and  chattels  be  also  saed,  say, "  the  said  defendaab,'*  OB^ 

ihall  be  kricd.  A  landlord  who  &c. 
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before  the  commen cement  of  this  suit,  but  the  defendant  hath  wrongTally 
neglected  and  refused  so  to  do,  contrary  to  the  form  of  the  statute  in  audi 
use  made  and  provided  ;  To  the  damage,  &c. 


11.  Far  not  leaving  the  Overplus  of  the  Proceeds  of  a  Distress  with 

the  Sheriff,  i^c.  (c) 

Commetuemeixt.ante,  5.]     For  that  [turn  Form  1,  ante,  5S$,to  iheasteritk :'] 

And  the  defendants,  heretofore,  to  nit,  on  [4'C-]'  '^  t)'^  county  [aforesaid,]  to 

wit,  in  the  parish  of ,  in  tlie  said  county,  seized  and  distrained  divers 

goods  and  chattels  of  the  plaintifT,  to  wit,  [detcnfx  the  goods  as  in  lrover,'\  then 
found  and  being  in  and  upon  the  said  premises,  with  the  appurtenances  there 
aiiuate,  as  and  for  and  in  the  name  of  a  distress  for  certain  arrears  of  the  said 

rent,  to  wit,  £ ;  and  the  defendants  afterwards,  to  wit,  on  the day 

of  — ^,  in  the  year  aforesaid,  sold  the  said  goods  and  chattels  for  payment  and 
ealiafaction  of  the  said  arrears  at  rent,  and  the  cliarges  of  the  said  distress, 
appraisement  and  sale,  for  divers  sums  of  money,  to  wit,  to  the  amount  of 

£ ,  being  a  much  larger  sum  of  money  than  was  sufficient  to  satisfy  and 

discharge  all  the  rent  then  due  for  the  said  premises  with  the  appurtenances, 
and  all  the  charges  of  the  said  distress,  appraisement  and  sale;  and  the 
defendants,  with  and  out  of  a  part  of  the  produce  of  the  said  goods  and 
chattels  then  satisfied  the  said  arrears  of  rent,  and  the  charges  of  the  said 
distress,  appraisement  and  sale,  leaving  in  the  defendant's  hands  a  great  and 
considerable  overplus  of  the  money  produced  by  the  sale  ;  yet  the  defend- 
ants,  intending  to  injure  the  plaintiff,  did  not,  nor  did  either  of  ihem^  after 
satisfaction  of  the  said  arrears  of  rent  and  charges  as  aforesaid,  out  of  the 
produce  of  the  said  goods  and  chattels  so  sold,  leave  the  overplus  thereof  in 

the  hands  of  the  sheriff  or  under-sheriffof  the  said  county  of ,  or  either 

of  them,  or  of  the  constable  of  the  parish,  hundred  or  place  where  the  said 
distress  was  so  taken  as  aforesaid,  for  the  use  of  the  plaintifT,  so  being  the 
owner  of  the  said  goods  and  chattels  as  aforesaid,  although  a  reasonable  time 


(«)  This  actioD  ii  founded  on  ihe  cnact- 
nieol  in  2  W.  &  M.  c.  5,  s.  2,  sUled  at 
leDgth.nnlf.  abs.S37.  The  action  is  10  be 
brought  by  the  miner  of  lbs  goods.  It  seems 
that  the  owner  might  demand  the  overplus  of 
Ihe  laodlotd  and  broker,  see  Aaon.  Loffl, 
SOI ;  Simptoa  V.  Routh,  2  B.  &  C.  682,  be- 
fore (hey  have  paid  i(  to  the  sheriff,  and  bring 
assumpsit  for  money  had  and  received ;  but  the 
noD-paymenl  canool  be  made  the  subject  of 
an  action  of  trespass  or  trover.  In  Lynn  v. 
Tumkia,  1  M.  £l  W.  603.  it  was  decided,  that 
the  atttflut  which,  by  ihe  sUI.  2  W.  h  M. 
sens.  1,  c.  5,  s.  2,  is  directed  to  be  left  io  the 
bands  of  the  aberifl',  under-sherilT  oi  constable, 
on  a  distress,  for  ihe  ownai'i  use,  meana  Ihe 
oreiplua  after  paymenl  of  the  reut  aad  of  the 


itainnubU  charges  i  and  therefore,  thai  in  ao 
action  for  oat  leaving  tlie  overplus  in  the 
haads  of  the  sherilT,  &c.  the  plaioUff  may 
qneilion  ihe  reasonableness  of  the  chaiges. 
In  that  case  Ihe  plaintiff  received  from  tlw 
broker  the  balance  remaining  after  paymeDl 
of  the  rent  and  the  actual  charges,  making  do 
objection  as  to  their  reason  able  ness  ;  held, 
that  it  was  a  question  for  Ihe  jury  whether  he 
accepted  such  balance  in  uiiifoclitin.  and  if 
not.  whether  it  was  sutfident  to  satisfy  Ihe 
real  balance,  but  that  it  vai  not  correct  to 
lay  it  down  as  matter  of  law  ihal  such  pay< 
meat  and  receipt  substaDtiilly  Mlt)5Kl  the 
requisitions  of  the  statute.  The  Tenue  ii  trtn- 
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diat  purpose  elapsed  before  the  commencenient  of  this  suit,  but  the 
bndants  have  hitherto  wholly  neglected  and  refused  so  to  do^  and  therein 
led  and  made  default,  and  the  plaintiff  hath  not  yet  received  nor  been  in 
J  way  satisfied  for  such  overplus  or  any  part  thereof  as  aforesaid ;  and 
e  defendants  have  wrongfully  converted  and  disposed  of  the  same  to  their 
m  ose,  contrary  to  the  statute  in  such  case  made  and  provided ;  To  the 
unigey  &c. 

REFERENCES  TO  FORMS  FOR  OTHER  IRREGULARITIES,  AND 

NOTES  THEREON. 


ISL  For  distraining  Beasts  of  the  Plough  and  Sheep,  there  being 

other  sufficient  Goods. 

'Vpujpn  est  purveu  que  null  home  de  religion  n 'autre,  soit  distreinte  per  bestes,  que 
fHpm  sa  terre,  ne  per  ses  brebis,  taunt  come  lem  trove  autre  destresce  et  autres  cha- 
m  waSBumaat,"  51  H.  3,  at  4.  See  Form  of  Declaration,  &c.  2  Chit  PL  7th  edit 
Ui  Barn's  J.  tit  *'  Distren ;"  Bradby  by  Bollen,  193.  This  action  doth  not  lie  if  there 
m  VMHOoafale  ground,  upon  the  appraisement  of  competent  persons,  to  suppose  at  the 
ks  diat  ^  other  chattels  upon  the  premises  would  not  be  sufficient,  ana  the  other 
ftstmtsd  not  first  be  sold  to  ascertain  the  fact;  Jenner  v.  Yolland,  6  I^ice,  3 ;  2  Chit. 
L 107.  And  beasts  of  the  plough  may  be  taken,  if  there  be  nothing  else  but  erowine 
I>PS|  Piggott  V.  Birtles,  1  M.  &  W.  441.  Trespass  or  trover,  without  a  demand 
mm  mHaOt  Ward  t.  Ventom,  Peake's  Add.  C.  126,  would  lie  for  taking  beasts  of  the 

Si  or  sheep,  or  implements  of  trad^  where  there  were  other  sufficient  distrainaUe 
opon  the  premises,  or  other  privileged  goods ;  F.  N.  B.  88 ;  Hutchins  v.  Cham- 
m,  IBonr.  579;  Gorton  v.  FaUmer,  4  T.  R.  565.     See  further,  Dama  v.  Atton^ 
Con.  B.  746. 

%•  For  distraining  Tools  of  Trade,  there  being  other  sufficient  Goods. 


*  making  a  Second  Distress  for  the  same  Rent  on  the  same 

Goods. 

ase.  2  Chit  PI.  7di  ed.  538 ;  Bishop  v.  Bryant,  6  C.  &  P.  484 ;  Smith  v. 

4  B.  ft  Ad.  413 ;  Law,  &c.  Datoson  v.  Cropp,  I  Com.  B.  961.  Count  for 
ttr  a  second  distress,  there  having  been  a  prior  distress  for  the  arrears,  under  which 
imnt  had  sold  part  of  the  goods,  and  still  retained  growing  crops  seized ;  Figgott 
VMbi^  1  M.  fr  M.  441.  It  seems  that  Trespass  or  Trover  is  the  more  correct  mrm 
IbSob  vliere  the  second  taking  is  illegal.  <*  It  is  the  duty  of  a  landlord  to  make 
IfaMi  at  ODoe  for  his  whole  rent,  if  he  can  find  sufficient  goods  on  the  premises,  for 
|P»  diitigsses  are  vexatious  to  the  tenant.  And  therefore  at  the  common  law,  if  the 
iBcBJ  mike  an  insufficient  distress  when  he  might  have  taken  more,  a  second  distress 
^As  noMiiider  of  the  same  rent  was  illegal,  for  it  was  his  own  folly  not  to  have  taken 
H^akfiiit;  but  if  it  speared  that  he  could  not  find  a  sufficient  distress  on  the 
A  Am  it  seams  that  even  at  the  common  law  he  miffht  distrain  again ;"  Bradby  on 
mmms,  fh»  5,  p.  130.  I^  however,  rent  become  due  at  different  times,  separate 
mmm  may  be  taken ;  Gambrell  v.  Falmouth,  4  A.  &  £.  75.  The  statute  1 7  Car.  2, 
'f  s.  4,  eaaMes  the  limdlord,  in  the  cases  there  pointed  out,  to  make  successive  dis- 


k  DBCUHATIQNa  IN  CASE  >-tJ»gTRESSES,  fee. 

&ei^ifth«4iilre«»haI]notbefoiuid  lo  bepfthavaltK  of  the  «man  ttiibnliMd  to. 
fiirther  Gambnlt  v.  Earl  Falwoul/i,  4  Ad.  &  E,  73 ;  Piil/reii  r.  Baktr,  3  Pri^e, 
BTS)  Lear  v.  Caldecott,  i  Q.  fi.  123. 


15,  For  drivinff  a  Dislress  mare  than  Three  Miles  out  of  the 

Hundred. 
Form  and  law,  2  Chit  PI.  Tib  ed.  539,  and  notes;  I  &  2  W.  &  M.  c.  13,  wbici|  ent 
\  lltiM  the  party  aggrieved  to  £5,  and  treble  damages;  1  Chit.  Col.  Slat.  680. 

18.  For  refusing  to  restore  the  Goodi  on  Tender  of  the  Rent  and 
Costs. 

See  the  Form.  8:c.  2  Chit  PI.  Ttb  ed.  310.  Where  tlie  tender  h  Ixjore  leinire,  tre»- 
puB  or  troTET,  not  caaf ,  is  the  correct  fonn  of  action,  Br<i«(«"wi  v.  Sndget,  3  Stifk.  H- 
If  B )  i  B.  ft  C.  Hfi ;  but  even  in  such  inataucei  the  tenant  niay  wafve  tlte  tteipOH 
and  «ue  in  Caie  for  any  exceu  ot  irn^ularitj'  i  N  for  taking  loo  many  goods,  &c. ;  see 
id. ;  Holland  V.  Bird,  10  Bine.  13.  And  trover  or  repkvin  would  lie  for  a  detention 
or  ule  aflar  a  lender  made  lubiiequeiitly  lo  the  Hiiure,  and  be^e  impauading ;  Me 
Smm  ?.  EllioU,  t)  A.  k  E.  112.  Treapau  liea  for  a  removal  of  the  ^Ooda,  if  a  suffi- 
cwnl  lender  be  made  afler  distreu  taken,  and  before  iniuaundina ;  f  iVfiic  t.  BciuW 
1  M.  ft  Rab.  31 .  "A  tender  of  tbe  rent  upen  the  land  belbte  the  diBUeis,  makes  lu 
Atf I'cH  veXBliotis ;  lender  after  the  distcais  and  heferc  tbe  impounding,  makes  the  dc- 
fatacr,  and  not  the  taking,  wrangl^il ;  tender  after  the  impouttdiitg  makes  neither  tba 
Oiia  noi  the  other  wreiigful,  far  there  it  comes  too  late,  becsura  the  g»«  is  put  lo  ibt 
tiuluflbe  law  lo  be  (here  detenn!nt>d ;"  8  Co.  147  a;  Oilb.  by  Hunt,  70;  UM%. 
TtiUaM,  12  A.  k  £.  ISli)  Gutlivtr  v.  Coteat,  iitjra.  Ai  to  when  tbe  jm^auadbg  ia 
complete,  so  aa  to  invalidate  a  subsequent  tender,  see  Tkoiuat  v.  Uarxia,  1  M.  ft  S. 
6(l&,  It  aeema  a  sale  after  tender  of  the  rent  and  expensei  j«  nql  iUeeal,  ou  the  eijui^ 
of  3  VV.  ft  M.  c.  £  ;  but  an  action  on  the  case  would  probably  be  held  to  lie,  if  malioi 
iHVaiUegedandfaqnd;  Ell'av.  I'Wjiicu-,  8  M.  &  W.  415. 

The  tender  may  be  made  to  the  landlord,  tliougb  he  distrains  by  a  broker ;  see  imitk 
V.  Goodiiin,  4  B.  k  Ad.  113;  or  it  may  be  made  lo  ihe  broker,  Emiti  v.  Elliott,  5  A. 
&  E.  142,  In  ihe  case  of  u  dislress  token  'liwiagcj'rasanl,  case  does  not  lie  for  detain- 
ing, ftc.  after  tejider  made  subsequently  to  the  seizure,  but  after,  or  even  before,  im- 
pounding; &fcA'iis(ombv.SlioTe,  1  Camp.  265  ;  Sheriff  \.  JamfS,  1  Bing.  341 ;  2  Stark. 
£v.  3d  edit.  390,  note  (0  ;  and  see  (ivUiver  v.  Cnstnt,  1  Com.  B.  76S.  See  form  of 
declaration  for  distraining  and  selling  after  replevin  granted  by  the  sheriff,  and  pleai, 
Uaiauey  v.  liuiaou,  ti  A.  ft  E.  732. 

17.  For  Selling  the  Goods  within  the  Five  Days. 

This  ia  founded  on  Ihe  equity  of  2  W.  ft  M.  sess.  1,  c.  5,  s.  2,  fully  cited  ante,  337, 
obs.  Case  does  not  lie,  and  trespass  or  trover  aliould  be  brought,  wiiere  an  unripe  crop 
of  grpwing  com,  laken  as  a  distress,  is  sold  within  the  five  days,  such  sale  being  void; 
"e  Owen  v.  ttgh,  3  B.  ft  Aid.  470.     Tlip  live  days  givep  by  stal.  2  W.  ft  M.  ar^  K> 


b^  reckoned 

i;;^ 

jsivcofthedayof  sale,  if  liierefori 
L'  iitty  be  on  Thursday;   Wallace  w. 

!,  ct.  fji: 

.  the  distr 

ess  he  made  on  « 

Saturday,  lli 

L'     -^lll 

.  King, 

1  H.  Bia. 

13.     According 
il  wait  fivp  whole 

to  Harper  v 

r«. 

■W/.CC.  ftp.  16e(Tindal,  C.J.), 

the  lau 

diord  mui 

days,  i.e.fi, 
A. »..  and  the 

iria  'li  hours  j  and  therefore  where 

the  dis 

on  Friday  at  Iwa 

sale 

■  WBS  on  the  following  Wednesday  « 

it  eleven 

a.ti    till 

■  sale  was  held  to 

be  wrongful. 

18.  For  not  Removing  the  Goods  within  a  Reasonable  Time  after  the 

lapse  of  the  Five  Days. 

Form,  &c,  2  Chit.  pt.  7tli  ed.  542.     This  action  is  on  the  equity  of  2  W.  $  M.  (.  5, 

9.  8,  mi  U   Oep.  2,  c.  \9,  f.  10,  cited   ante,   537,   obs.     This  form  if  fopie^ntM 


MGUKATION?  IN  CASE  ;-^SA8EMBNTS,  m 

iM.  bql  Mr-  SUtiicie  payi  that  <<it  tefipii  to  lie  dfiuc  that  the  remedy  it  treipaai  mi 
(«iaa;"  2  Stark.  Evid.  9d  edi  391,  n.  {x)\  and  lee  aiU*,  £132,  obt. ;  WiuHrbomg  v. 
WfM*  11  IUHi  395;  Ladd  ▼.  TAomM,  12  A.  &  £.  126.  A  reafKtpable  time  it 
md  Iv  Uw  a(Uar  the  fiv^  dayt  to  remove  and  sell.  The  reasonableness  of  the  time 
i  ^iMrtum  for  the  jmry  {  Pilt  ▼.  Skew,  4  B.  &  Aid.  208.  Of  course  if  the  tenant 
mm\  vtrballj,  or  in  writing,  to  the  delay,  he  has  no  ground  of  action ;  see  Harriion 
t^,  7  Price,  610.  ^ 

10.  Fer  Selling  a  Growing  Crap  before  it  was  gathered  and 

appraised. 

See  fenn,  &c.  2  Chit.  PI.  7th  ed.  543.  This  action  is  on  1 1  Geo.  2,  c.  19,  s.  8 ;  see 
hoeu  ▼.  Legk,  3  B.  &  Aldi  4T0,  $uprqt  Form  16.  In  Prauellove  v.  Ttvemlowt  1  C.  & 
i.  326,  the  remedy  was  held  to  be  trespass,  or  in  case  for  the  special  damage  arising 
km  th^  irregularity  and  no  more.  In  such  action,  with  a  count  in  trover,  the  landlord 
MiWd  eiittUed  to  deduct  the  rent  due  to  him  from  the  difference  between  the  price 
4bk  mi^t  have  been  obtained  had  the  sale  been  regular,  and  that  which  was  obtained 
Miff  tbi  Im^lar  sale ;  so  that  where  no  such  difference  existed,  flrom  the  crops  having 
M|  ipld  fbr  ^ehr  ftill  value,  while  the  rent  due  exceeded  the  produce  of  that  sale,  the 
iMpI  recovered  nominal  damages  only ;  id. 


SO.  For  Selling  more  Goods  than  was  necessary  under  a  Distress 

far  Rent, 

Fonn,  Ice.  2  Chit  PI.  7th  ed.  544.  It  would  seem  doubtful  whether  trover  lies.  In 
Irfck&r  V.  Vywe,  1  M.  &  Rob.  331,  Tindal,  C.  J.  held  that  trover  did  not  lie  against 
Aiibeiiffto  recover  the  value  of  goods  sold  in  excess  beyond  what  was  necessary  to 
■tii^  die  execution ;  but  it  seems  the  Court  of  C.  P.  inclined,  on  a  motion  for  a  new 
tU,  Id  think  that  trover  might  be  supported  in  such  case ;  5.  C.  4  M.  &  Sc.  552; 
■isie  Wluiworth  v.  Smith,  1  Mood.  &  Hob.  193;  S.  C.  5  C.  &  P.  250.  Where  the 
•Mipfai  IS  not  paid  to  the  sheriff,  Form  11,  anie,  jS42,  might  be  sustained. 


EA8BMENTS. 


See « Ancient  Lights,"  "Commons,"  "Watercourses,"  "Ways."  Case  is  in  ge- 
Md  the  remedy  for  the  disturbance  of  a  party  in  the  enjoyment  of  an  easement ; 
1  CUt.  Fl.  7th  ed.  159 ;  see  Hewlins  v.  Skippam,  5  B.  &  C.  221 ;  Prescription  Act,  2  & 
I  Wni.  4,  c  71,  an/e,  512,  obs.  and  528,  oos. ;  and  po5^,  "Trespass,"  "Ways."  In 
fnenl  the  declaration  must  show  an  obstruction  in  the  place  or  thing  wherein  the 
lUntiffis  entitled «  and  therefore  a  declaration  for  obstructing  the  plaintiff  in  his  enjoy- 
BMnt  of  a  right  to  take  water  from  a  cistern,  was  held  bad  in  arrest  of  judgment,  because 
kallipd  that  the  obstruction  consisted  in  wrongfully  lockiqg  up  a  door  hading  to  the 
dhtam,  without  statins  that  the  plaintiff  had  any  right  to  pass  through  the  door  in 
Mkm;  Teldmtt  v.  Sf%,  6  A.  &  E.  786;  Manning  v.  Wasdale,  5  A.  &  E.  758. 
baplea  jostifjring  a  nuisance,  on  the  ground  that  defendant  had  a  twenty  years'  right 
ihmpKDg  a  mixen  on  his  own  land,  and  thus  to  cause  offensive  smells,  was  held  bad, 
MBHM  it  did  not  allege  the  right  to  cause  the  smells  to  pass  on  to  plaintiff's  premises ; 
P%lr  ▼.  ITumuu,  10  A.  &  E.  590.  Disturbance  of  franchises,  2  Chit.  PI.  7th  ed.  628. 
•hetnictinff  a  lodger  in  the  use  of  the  bell,  knocker  and  outer  door,  &c.,  and 
V.  Burrmu,  7  C.  &  P.  26. 


ESCAPES. 


1.  Against  a  Sheriff  for  an  Escape  on  Mesne  Process. 


^ and  kw,  fl  Chit.  PI.  7th  ed.  552,  and  notes ;  Blower  v.  Htll'u,  I  C.  &  M. 

M\  Hani%  Ind.  tit ''  Eioape."    To  maintain  this  action  plaintiff  must  show  actual 
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dMOBM  or  delay  in  hii  mil;   miliamt  v.  Moili/n.  1  M.  &  W.  1«;   Wylie  v.  Birtk,  \ 
4  Q.  B.  SCG.     And  it  cannot  be  Diaiutained  if  Uie  bailiff  making  tlie  arrest  be  the  tpi-  I 
eial  bailiff  of  the  plaintiff;   Fotd  v.  Leche,  6  A.  Sc  E.  099 ;  and  «ee  Ilondall  v.  WhfiU,  J 
10  A.  &  E.  719.     Wbeit  prisoner  JegiOiy  in  custody  of  sheriff,  Comtant  v.  CAopmo,  T 
a  Q.  B.  771.     Liability  of  tale  sheriiT,  awicnmcnt  of  priBoner,  See.,  3  &  4  Will.  4,'  i 
c.  B9,  g,  7;  Davidioa  v.  Sci/moar,  1  M.  ft  M^  34.     See  fonu  for  not  taking  the  defeod-  J 
•nt  where  the  iheriff  had  an  opportunity,   Brown  v.  Jarvii,  1  M.  &  W.  7M.     It  wm  I 
there  held  that  the  HberilTii  bound  to  arrest  a  defendant  as  soon  as  he  can  after  the  deli- 
my  of  tlie  capias  to  him,  and  boa  not  the  fmir  months  in  which  to  execute  iL     Ilia 
officer  ii  a  competent  witncsa  for  the  defendant,  under  6  &  7  Vict.  c.  B5,  WiUim  T. 
Magnos,!  C.  &  K.  201. 


2.  For  an  Escape  on  final  Process. 
Deif  will  not  now  lie,  5  &6  Vict.  c.  98,  s.  31.  Incase,  the  damages  are  in  the  dis- 
cretion of  the  jury ;  but  though  the  plaintifl'  prove  no  real  damage,  he  is  entitled  to  ■ 
verdict  with  nominal  damages,  if  he  prove  that  the  sheriff  omit  ted  to  arrest  when  he  had 
an  opportunity ;  Clifton  v.  HoopiT,  6  Q.  B.  468.  A  sheriff  is  not  liable  for  obeying  tha 
oHer  (whether  legs]  or  not)  of  a  bankrupt  commiesionet  to  dischnree  a  prisoner;  Thih 
ma*  V.  Hudtoa,  14  M.  &  W.  353.  Sec  a  form  against  the  keeper  of  the  Queen  a  PriMn 
for  an  escape,  2  Chil.  PI.  7lhed.  530;  Pleas,  &c.  JWerry  v.  Chapman,  10A.&E.516. 
Agaioat  the  bailiff  of  a  liberty,  JocfctonT.  UUl,  10  A.  &  £.  477. 


FALSE  REPRESENTATIONS.    See  "  Fraud,"  "  Warnrnties." 


Case  for  disturbing  Plaintiff's  ancient  Ferry. 

8m  Fonna  and  law  on  tliii  lubject,  Hiu»ty  v.  Field,  3  C.  M.  &  R.  432 ;  Ptter  v. 
KmdaU,  SB.  8c  C.  703;   TVefier  v.  HarrM,  2  Y.i  J.  283;   Pirn  v.  Curetl,  CM.  &W. 

W-(.     Case  against  the  owiior  of  a  ferrv  for  lujing  guoils  cnlnistcd  to  him  lo  be  carried, 
ind  pleas.  Walker  v.  Jackion,  10  M.  &  W.  161. 


Forms  for  injuring  Oyster  Beds,  and  Pleas. 
Mayor,  ■j^c.  of  Colchester  v.  Brooh,  \r,  L.  J.  59,  Q.  B.,  and  tbid.  173. 


Om.  Either  assumpsit  or  case  lies  Cor  the  breach  of  nn  express  warranty ;  Williamson  v. 
AUiion.  2  East,  440.  Sec  the  forms  in  assumpsit,  and  notes,  Src,  a.Kc,  200  lo 
205,  The  rule  is  now  settled  tlmt  "  where  upon  the  sole  of  goods  the  purchaser 
is  satisfied  without  requiring  a  warranty,  lie  cannot  recover  upon  a  mere  repre- 
sentation of  the  igualily  by  the  seller,  unless  he  can  show  that  the  representation 
was  bottomed  in  fraud  ;  if,  indeed,  the  rcproscntatiou  was  false  to  the  knowledge 
of  the  party  making  it,  this  would  in  general  be  conclusive  evidence  of  fraud;  but 
if  the  representation  was  honestly  made,  and  believed  at  the  time  to  be  true,  by 
the  party  making  it.  though  not  true  in  point  of  fact,  this  does  not  amount  bi 
fraud  in  law,  the  rule  of  rawuif  emptor  applies,  and  the  representation  itielf  does 
not  furnish  a  ground  of  action ;"  Ornirod  v.  Uuth,  Exch.  Chamb.  14  M.  tc  W. 
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664.  Where  a  representation  false  to  tbe  knowledge  of  A.  has  beeh  made  by 
him  ibr  his  own  benefit  to  B.,  and  is  acted  on  by  B.  to  B.'s  injury,  an  action 
will  lie  at  his  suit  against  A.;  Barley  v.  Walford,  15  L.  J.  369,  Q.  B.  See 
poti,  555,  Form  16.  And  if  such  false  representation  be  communicated  by  B. 
to  C,  with  notice  to  A.,  and  C.  acts  upon  it,  an  action  will  lie  by  C.  against 
A.;  PUmore  v.  Hood,  4  B.  N.  C.  97  ;  and  see  the  various  forms,  j>osf,  553  to 
555.  Where  there  is  no  express  warranty,  but  a  representation  false  to  the 
knowledge  of  the  maker  of  it,  case  for  the  deceit  is  the  proper  remedy;  Powell 
V.  Edmunds,  12  East,  11 ;  Meyer  v.  Everth,  4  Camp.  22.  As  to  what  is  a 
warranty,  see  Chit.  Contr.  5th  ed.,  Ind.  in  voc. 


1.  Against  the  Seller  of  Goods  for  a  False  Warranty. 

Commencement^  ante^  5.]     For  that  the  plaintifT,  on  the day  of , 

A* 9,  ^^-,  at  the  request  of  the  defendant,  bargained  with  the  defendant  to 
kof  of  him  certain  goods,  to  wit,  [100  bales  of  cotton,  {d)  or  **  a  certain 
me,**  as  the  case  may  be"],  of  the  defendant,  at  and  for  a  certain  price,  to 

^£ a  and  the  defendant  then,  during  such  bargaining,  falsely,  fraud- 

■kndy  and  deceitfully  [warranted  the  said  horse  to  be  sound'],(e)  and  thereby 

^  induced  the  plaintifT  to  buy,  and  accordingly  by  the  means  aforesaid 

AeD  sold  the  same  to  the  plaintiff  for  the  said  sum  of  money,  which  the 

phintiff  then  paid  to  the  defendant ;  whereas  in  fact  the  said  [horse]  was  at 

the  time  of  the  said  sale  and  warranty  [unsound'];  and  the  plaintiff  avers 

Uut  by  means  of  the  premises  the  defendant  then  falsely  and  fraudulently 

^ceeired  the  plaintiff  on  the  sale  of  the  said  horse  as  aforesaid,  and  thereby 

^•aid  horse  became  [^-c.  conclude  as  in  Form  1,  ante,  202, 


*•  For  using  fraudulent  means  to  prevent  the  Plaintiff  from  disco^ 
vering  the  Unsoundness  of  a  Horse  sold  by  the  Defendant  to  the 
Plaintiff.  (/) 

Commencement,  ante,  5.]     For  that  whereas  heretofore,  to  wit,  on  [<^c.], 

^  defendant  was  possessed  of  a  certain  horse,  which  was  then  affected  with 

^certain  malady  and  unsoundness,  to  wit,  [the  glanders],  rendering  the  said 

Wie  of  no  use  or  value,  as  the  defendant  then  well  knew ;  yet  the  de- 

fcndaot,  intending  to  injure  and  defraud  the  plaintiff  in  this  behalf,  by  then 

Uiely,  fraudulently  and  deceitfully  using  certain  false  and  fraudulent  arts 

^  contrivances,  to  make  the  said  horse  appear  to  be  a  sound  horse  [and 

M  glandered],  then  sold  the  said  horse,  so  then  being  unsound  [and  glan- 

■icd]  as  aforesaid,  to  the  plaintiff:  And  the  plaintiff,  not  then  knowing 


ifi  Stt  a  form  for  exhibiting  false  samples 
tf  liidsa  and  thereby  inducing  plaintifF  to 

a  bite.  Ormtad  ?.  Hnth,  14  M.  &  VV.  651 ; 
a  6rm  in  case,  that  manufactured  goods 
tMa  ft  Ibr  tbe  purpose  for  which  they  were 
tjUtt,  Jmm  V.  Brif^hi,  5  Bing.  533.  For 
flilHfMlariDg  a  lope  for  a  specific  purpose, 
viicfc  WM  ooC  fit  for  thai  purpose,  and  which 
ItaU,  Bnmm  v.  £rff  jngtM,  2  M.  &  G .  279 ; 
MtM  mmts,  203,  notct  (6)  and  (c). 

rAET  U. 


(e)  Amendment  at  tbe  trial,  I  M.  &  Rob. 
442. 

(/)  This  is  clearly  a  ground  of  action 
without  reference  to  a  warranty.  See  a  foim 
in  case  for  fraudulently  representing  a  ship 
bought  of  defendanl  to  be  copper  fastened, 
and  keeping  it  afloat  to  prevent  ptaintifl^  from 
discovering  the  truth,  Freeman  v.  Baker,  5  B. 
&  Ad.  797  ;  5  C.  &  P.  476,  S.  C. 

00 


I 
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that  the  said  horac  ivaa  so  unsound  [and  glaodered],  nas  ibereby  iben 
induced  to  buy  and  then  bought  the  said  borsc  of  the  defendant,  and  then 

P«id  to  him  a  large  sum,  to  wit,  £ ,  as  and  for  the  price  and  »aloe  «f 

the  said  horse,  whereas  in  truth  and  in  fact  the  said  horse,  at  the  time  of 
the  said  sale  as  aforesaid,  was  unsound  [and  glandered]  and  of  no  use  at 
value  whatever,  and  aAerwarJs,  to  wit,  on  [<^f.].  died  of  the  unsoundoets 
[and  glanders]  aforeiaid;  whereby  [^c.  as  in  Form  I,  ante,  2QS];  To  the 

3.  For  Deceit  in  selling  a  Picture  as  painted  by  a  particular  Master, 
which  it  was  not. 
Sec  form,  fte.  Power  v.  Bflr*«ni,  7  C.  &  P.  350.  which  may  be  Improved  by  trnm- 
pnrinz  it  with  Form  1.  It  waa  held  in  that  cose  that  upon  b  sale  of  piclures,  a  lull  of 
paro«U,  "4  pictures,  vjewi  in  Venice,  Canellelli,  £160."  ii  evidence  from  nhichsjurf 
ntay  infer  a  wananty  that  the  pictures  were  the  ptaduction  of  that  artist. 


4«  For  inducing  Plaintiff  to  purchase  Defendant's  Practice  as  a 
Surgeon,  iic.  by  misrepresenting  the  extent  of  Business,  l(C.{g) 
CmnmencETaiml,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  tlic 
commiltiDg  by  the  defendant  of  the  grievance  hereinafter  mentioned,  the 
defendant  was  possessed  of  a  certain  messuage  and  shop,  and  of  a  certain 
lease  thereof,  and  then  carried  on  the  profession  and  business  of  a  surgeon 
and  apothecary  in  the  said  messuage  and  shop,  and  was  also  then  possessed 
of  certain  fixtures,  drugs,  medicines  and  stock,  being  in  the  said  messuage 
and  shop.  And  being  so  possessed,  the  defendant  heretofore,  to  wii,  on  [4*<'-]» 
intending  to  defraud  and  injure  the  plaintiCT,  falsely,  fraudulently  and  deceit- 
fully pretended  and  represented  to  the  plaintiff,  and  thereby  induced  him  to 


believe,  that  his  said  practice 

and  business  were  more  extensive  and  advan- 

tageous  than  they  really  were. 

more  particularly  in  this,  to  wit,  that  the  same 

produced  him  a  large  sum,  to 

wit,  £ ,  per  annum  ;  that  he  had  as  many. 

to  wii,  as  four  hundred  patient 

s  as  such  surgeon  and  apothecary,  that  eleven 

were  the  least  of  his  constant 

daily  visils  on  his  said  patients,   and  that  the 

proceeds  of  drugs  and  medicin 

es  sold  by  him  at  the  said  shop  in  tlie  way  of 

his  said  profession  and  busine 

:sses  amounted  to  a  large  sum,  to  wit,  from 

25i.  to  30*.  per  day;  and  the  defendant,  by  means  of  the  said  false,  fraud- 
ulent and  deceitful  pretences,  then  wrongfully  and  fraudulently  induced  the 
plaintiff  to  enter  into,  and  he  did  then  enter  into,  a  certain  agreement  with 
the  defendant,  whereby  the  plaintiff  agreed  to  give  the  defendant  the  sum 


(g)  See  form  of  declaralion  for  mtiiepre- 

Paul.  2  D. 

ilLnSl;  5.  C.  1  Com.  11.316. 

•eDiine  ihe  business  of  a  uublic  house  pur- 
cinsel  by    the   pbintiff  ot    Ihe   delendaul. 

to  Uabrll  Y.  SlrVP'rJ.  >"p™.  ««  llCi 

fo.  tbe  frau. 

iluleot  misrepreteniatioo.  although 

DobiH  ».  Slntnt,  3  B.  &  C.  633  ;    Mn,«r  .. 

Iheie  be  > 

Ewrttl.  iCtmf.21 ;  2  Chil.  PI.  7lh  ed.  484; 

parlies  not  i 

noliciog  such  lepreseolaOoos.    Se« 
511;  altw  ;*«rK..,  ».  H'/infrr.B. 

r«u,Jrii)  ».  Au,Ht.  6  T.uul.  522  ;  ditto  of  a 

e  c.  &  P.  1 

&M.303i 

aodOr».r«(..i/,,ll.,14M.»:W. 

316  i  ditto  of  a  pplaio  »leiiDia,  JUurnntry  v. 

664,  cited . 

!•:»,  546,  obs. 
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rf;ff  tar  the  said  profession  and  businesses,  with  the  said  fixtures,  drugs, 
medicines  and  stock,  and  also  to  take  an  assignment  from  the  defendant  of 
the  said  lease,  and  the  plaintiff  then,  to  wit,  on  [4*c0»  i^  pursuance  of  the 

ttid  agreement,  paid  to  the  plaintiff  the  said  sum  of  £ ,  and  afterwards, 

to  wit,  on  [^c],  aforesaid,  took  an  assignment  of  the  said  lease,  and  entered 
apoD  the  said  messuage  and  shop,  and  took  possession  of  the  said  fixtures 
wl  other  effects  ;  whereas  in  truth  and  in  fact  the  defendant's  practice  and 
tNuiness  in  his  said  profession  and  business,  before  and  at  the  time  of  the 

mking  of  the  said  false  representations,  produced  him  much  less  than  £ 

per  annum,  to  wit,  £ per  annum  ;  and  in  truth  and  in  fact,  before  and 

It  die  time  of  making  the  said  false  representations  the  defendant  had  not 
N  many  as  four  hundred  patients,  and  had  many  less  than  four  hundred. 
Is  wit,  —  patients  as  such  surgeon  and  apothecary ;  and  whereas  in  truth 
nd  10  &ct  before  and  at  the  time  of  making  the  said  false  representations 
the  daily  visits  of  defendant  on  his  patients  were  many  less  than  fourteen, 

to  wit, ;  and  whereas  in  truth  and  in  fact  before  and  at  the  time  of 

ttiking  the  said  false  representations  the  proceeds  of  drugs  and  medicines  sold 
\j  him  at  the  said  shop  in  the  way  of  his  said  profession  and  business 

Movnted  to  much  less  than  from  25s,  to  30s.  per  day,  to  wit, per  day, 

■d  the  |daiotiff*  hath  by  means  of  the  premises  incurred  divers  losses  and 
ttpmses  in  carrying  on  the  said  profession  and  businesses  in  and  upon  the 

«id  tenements,  to  wit,  to  the  amount  of  £ ,  and  hath  lost  the  benefit  he 

Menrise  might  and  would  have  derived  from  the  use  and  employment  of 
tttmoeys  by  him  paid  to  the  defendant  as  aforesaid,  and  the  said  lease  is 
rf  10  use  or  value  to  the  plaintiff*,  and  he  was  and  is  otherwise  injured ;  To 
Asdamagei&c. 

6.  For  $eUing  to  the  Plaintiff  a  Policy  of  Insurance^  which  the  De- 
fmdant  had  fraudulently  effected  on  the  Life  of  another  Person 
{kis  Debtor),  and  which  the  Insurance  Office  refused  to  pay.  (A) 

CemmeMcementf  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
tficting  the  policy  of  assurance,  and  making  the  indenture  hereinafter  men- 
liMedy  the  defendant  was  entitled  to  receive  from  the  trustees  hereinafter 
the  dividends  and  annual  produce  which  should  or  might  at  any 
I  during  the  life  of  one  £.  E.,  since  deceased,  accrue  or  grow  due  and  be 

iveeived  for  or  upon  or  in  respect  of  the  sum  of  ^ ,  new  three  and  a  half 

fm  cent,  bank  annuities,  then  standing  in  the  names  of ,  as  trustees  for 

-the  defendant  in  that  behalf ;  and  the  defendant  being  so  entitled  and  in- 


^X^)  Wteiv  a  defeodaot  ascertained  that  a  was  worth  a  small  sam  only,  the  sale  was 

Murad  was  danacsously  ill,  and,  con-  held  fraudulent  and  void;  Joim  v.  Keeiie,  2 

Ihit  from  ibe  plaintiff,  bought  a  po-  Mood.  &  Rob.  348. 
hisi  oa  lbs  itpreientation  tbit  it 

ooiS 
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,     terested  in  the  life  of  the  said  E.  E.,  for  llie  purpose  of  effecting  &n  itisuraoce 

On  the  life  of  the  saiJ  E.  E.  for  the  sum  of in  a  certain  insurance  com- 

pony  or  Eociety,  to  wit.  the Life  Insurance  Company,  heretofore  and 

before  the  making  of  the  indenture  hereinafter  mentioned,  to  wit,  on  [<Vc.], 
subscribed  and  deHvcred  into  the  office  of  the  said  company,  as  required  by 
the  rules  and  regulations  thereof,  a  certain  declaration  in  writing  as  the  baiii 
«f  the  said  proposed  insurance,  whereby  the  said  defendant  declared  and 
Haled  to  the  said  company,  amongst  other  things,  that  [the  said  E.  E.  had 
neter  been  seriously  ill,  that  the  general  state  of  his  health  nas  good,  thit 
b«  tma  then  in  good  henlili,  and  that  he  had  not  been  nor  then  was  subject 
(<■  asthma,  cough,  pains  in  the  chesi,  or  any  tendency  to  consumption  or 
Other  pulmonary  complaint ;]  and  the  defendant  in  and  by  the  said  decla> 
rntimi  then  ulso  declared  and  staled  to  the  said  company,  that  he  made  tlifl 
•aid  declaration  ns  the  basis  of  the  said  proposed  insurance  on  the  life  of  the 
Mid  E.  E.,  and  that  the  said  particulars  and  statements  were  true  and  cor> 
feet,  and  that  he  had  not  oinitied  or  concealed  any  fact  material  to  be  knowa 

to  the  asiurers  ;   and  thereupon  at\ervrards,  to  wit,  on  the day  of , 

A.  D. ,  by  a  certain  policy  of  assurance  then  made  upon  the  faith  of  iha 

said  declaration  as  the  basis  thereof,  and  then  duly  signed  by a%  and 

being  three  of  the  directors  of  the  said  company  and  for  ilie  said  company; 
ifler  reciting  [(j-c.  as  in  the  polici/,}  h  was  and  is  declared  that  in  case  the 
■aid  E.  E.  should  happen  to  die  [<^c.  as  in  the  poliei/'] ;  and  in  the  said 
policy  there  was  amonn^st  other  things  contained  a  proviso,  that  should  the 
•aid  declaration  turn  out  to  be  in  any  respect  untrue,  then  the  said  policy 
and  every  thing  appertaining  thereto  should  cease,  be  void,  and  of  none 
effect,  and  the  premiums  already  paid  should  be  retained  by  the  said  com- 
pany; and  the  defendant  then  duly  paid  the  said  premium  or  sum  of  £ 

to  the  said  trustees  for  the  said  company,  and  the  said  assurance  to  the 

defendant  of  the  said  sum  of  £ upon  the  life  of  the  said  E.  E.  was 

thereupon  completed,  whereas  in  truth  and  in  fact  at  tlie  time  of  the  making 
and  subscribing  the  said  declaration  and  delivering  the  same  to  the  said 
office  as  aforesaid,  and  at  the  time  of  effecting  the  said  policy,  that  decla- 
ration was  false,  untrue  and  incorrect  in  this,  to  wit,  that  the  said  E.  E.  had 
before  the  lime  of  the  so  making,  subscribing  and  delivering  such  decla- 
ration been  seriously  ill,  as  the  defendant  at  the  time  of  so  making,  sub- 
scribing and  delivering  such  declaration  well  knew ;  and  also  in  this,  to  wit, 
that  the  general  state  of  the  health  of  the  said  E.  E.  was  not  then  good, 
as  the  defendant  then  well  knew  ;  and  also  in  this,  to  wit,  that  the  said  £.  E. 
was  not  then  in  good  health,  as  the  defendant  then  well  knew;  and  also  in 
this,  to  wit,  that  the  said  E.  E.  at  the  time  of  so  making,  subscribing  and 
delivering  the  said  declaration,  had  been  and  then  was  subject  to  asthma, 
cough,  pains  in  the  chest,  and  other  tendency  to  r-onsumption  and  pulmonary 
complaint,  as  the  defendant  then  well  knew ;  and  the  defendant  then  msde 
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e  said  declaration  in  the  particulars  aforesaid  falsely  and  fraudulently,  and 

le  aaid  company  were  induced   to  make  and  enter  into  the  said  policy 

irough  and  by  means  of  the  fraud  and  covin  of  the  defendant  in  that 

ebalf,  by  reason  whereof  the  said  policy  then  was  void,  as  the  defendant  then 

veil  knew  ;  yet  the  defendant  well  knowing  the  premises,  but  fraudulently 

intending  to  cheat,  defraud  and  injure  the  plaintiffs  in  this  behalf,  did  after- 

nrds  and  in  the  lifetime  of  the  said  £.  E.,  to  wit,  on  l^c],  by  a  certain 

indenture  made  between  the  defendant  of  the  first  part,  the  said  E.  E.  of  the 

Meood  part,  and  the  plaintiffs  of  the  third  part,  in  consideration  of  the  sum 

ef  £—  then  paid  to  the  defendant  by  the  plaintiffs,  fraudulently  bargain* 

idl,  assign,  transfer  and  set  over  unto  the  plaintiffs  the  said  dividends  and 

VMWtl  produce  to  which  the  defendant  was  so  entitled  and  his  said  interest 

therein,  and  also  the  said  policy  of  assurance  so  effected,  without  disclosing 

er  making  known  to  the  plaintiffs  or  either  of  them  the  fraud  so  committed 

nd  practised  on  the  said  company,  and  by  such  concealment  induced  the 

pkintiffs  to  make  such  purchase  and  to  take  such  assignment  which  they 

Mherwise  would  not  have  done,  and  from  the  time  of  the  said  bargain,  sale 

incl  assignment  fraudulently  continued  to  retain  the  benefit  resulting  to  him 

dttefrom,  and  to  conceal  from  the  plaintiffs  the  said  fraud  on  the  said  com- 

pnj  until  the  said  E.  E.  afterwards  and  within  the  term  of  one  year  from 

(he  laid day  of ,  a.  d.  ,  to  wit,  on  [^'c],  died,  during  all 

*lttch  thne  the  plaintiffs  had  not  the  means  or  opportunity  of  discovering, 
Ml  did  not  discover,  and  were  ignorant  that  the  said  fraud  had  been  or  waa 
eoBfliitted  or  practised  on  the  said  company,  and  were  thereby  induced  to 
Uieve  and  suppose,  and  did  during  all  that  time  believe  and  suppose  that 
lb  laid  policy  had  been  fairly  obtained  from  the  said  company  and  was  not 
^Mt  to  be  impeached  for  any  fraud,  but  was  a  good  and  sufficient  security 
to  them  in  that  behalf;  and  the  plaintiffs  aver  that  by  reason  of  the  said  fraud 
e>  the  said  company,  and  the  falsehood  of  the  said  decleration  as  aforesaid, 
wl  by  reason  of  the  said  policy  of  assurance  being  void  on  account  thereof, 
tkj  the  said  company  upon  and  after  the  death  of  the  said  E.  E.  did  refuse, 
^  thence  hitherto  have  refused,  and  still  do  refuse  to  pay  the  said  sum  of 
£— ^  or  any  part  thereof  to  the  said  plaintiffs  or  either  of  them,  as  they 
the  Kid  company  otherwise  might  and  would  have  done  and  would  have 
heca  obliged  to  do,  although  the  plaintiffs,  after  the  death  of  the  said  E.  £•« 

tivity  on  the day  of ,  a.  d. ,  and  oftentimes  afterwards  before 

the  eoBmaencement  of  this  suit,  requested  the  said  company  to  pay  them  the 
■iiiie;  and  by  reason  thereof  the  plaintiffs  have  wholly  lost  the  benefit  of 

ilieaaid  policy  and  the  said  sum  of  £ thereby  intended  to  be  insured, 

■■i  have  also  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of 
in  inTesttgating  the  circumstances  attending  the  said  fraud  on  the 
F,  and  ascertaining  tho  state  of  health  of  the  said  E.  E.  at  the 
:tlie  aaid  deolaration  waa  made  and  the  said  policy  was  effected  and 


Commencemmt,  ante,  5.]  For  that  whereas  before  and  at  tl 
committing  the  grievance  by  the  defendant  as  hereinafter  r 
defendant  was  possessed  of  a  certain  messuage  under  and  b 
certain  lease  thereof  for  a  certain  term  of  years  therein  to  co: 
pired;  and  the  defendant  nai  also  possessed  of  certain  fixture) 
effects  then  being  in  and  upon  the  sard  messuage  with  the  i 
and  the  defendant  then  represented  to  the  plaintiff  that  he  v 
sell  and  dispose  of  the  fixtures  and  articles  hereinafter  tneni 
forth,  then  being  in  and  upon  the  said  messuage  with  the  appi 
the  defendant  being  desirous  of  disposing  of  all  his  interest  in 
mage  and  of  his  interest  therein  and  in  the  said  term,  to  ^ 
wrongfully  and  injuriously  intending  to  deceive,  defraud  at 
plaintiff  in  this  behalf,  then  falsely,  fraudulently  and  deceitful) 
and  asserted  to  the  plaintiS*  that  the  fixtores  and  things  her< 
tioiied,  then  being  in  and  upon  the  satd  messuage,  to  wit,  [i!^. 
and  being  of  great  value,  to  wit,  of  the  value  of  £——,  were 
of  the  defendant  and  that  he  waa  entitled  to  aell  and  disposi 
lease  of  the  said  messuage  with  the  appurtenants,  and  also  of 
tures  and  articles  hereinbefore  mentioned  to  the  plaintiff;  whi 
(ofore,  to  wit,  on  the  day  and  year  aforesaid,  the  plaiotifT,  co 
said  representations  of  the  defendant,  at  the  request  of  the  di 
gained  with  him  to  buy  of  him  the  defendant's  interest  in  the  a 
term  of  the  aaid  lease  of  the  said  messuage  with  the  appurlen 
with  certain  fixtures  and  effects  therein,  and  also  the  fixtura 
hereinbefore  particularly  mentioned,  at  and  for  a  certain  sum 

wit,  the  sum  of  ;£ ,  then  agreed  upon  between  the  plaintifi 

fendant ;  and  the  plaintiff  then  paid  the  said  aura  of  money  to 
for  the  aame.  whereas  in  truth  and  in  fact  the  said  fixture: 
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A  premisesy  to  wit,  on  [4*c.]»  the  plaintiff  surrendered  and  yielded 
id  mesBuage  with  the  appurtenants,  and  was  forced  and  obliged  to 
*  and  yield  up,  and  did  then  surrender  and  yield  up  the  Bxtures  and 
ereiubefore  in  that  behalf  mentioned  to  E.  F.  then  being  the  ground 
9f  the  said  messuage^  as  and  then  being  fixtures  and  articles  be- 
>  the  freehold,  and  which  could  not  be  lawfully  removed  therefrom 
untiff,  without  receiving  any  compensation  or  value  for  the  same ; 
image,  ftc. 

REFERENCES  TO  OTHER  FORMS,  &c. 


n  Auctumeer  against  his  Employer  upon  his  implied  War^ 
that  he  had  authority  to  sell  the  Goods  put  up  to  Auction, 
\g   that  the  true   Owner  recovered  the    Value  against  the 

'iff. 

Adamson  v.  Jarvist  4  Bing.  66. 


aUely  pretending  to  he  the  Principal,  Defendant  being  only 
igent,  and  thereby  inducing  Plaintiff  to  accept  Bills, 

Dyster  v.  Batiye^  d  fi.  &  Aid.  448. 


Iccepting  a  Bill  as  Agent  of  the  Drawee  without  his  autho" 
«r  quod  Plaintiff  sued  the  latter  as  Acceptor  and  failed  in 
It. 

Polhilt  V.  Walter,  3  B.  &  Adol.  114. 


abely  pretending  to  a  Person  who  had  sold  Goods  to  Plain^ 
xat  Defendant  had  a  Lien  thereon,  and  thereby  inducing  such 
%  to  withhold  the  Goods  from  Plaintiff. 

Green  v.  Builon,  2  C.  M.  &  R.  707. 


falsely  pretending  to  have  authority  from  Plaintiff^  s  Debtor^ 
»  custody^   to  make  an  arrangement  for  him,  and  thereby 
ng  Plaintiff  not  to  charge  the  Debtor  in  JSxecution. 
Hewitt  V.  Melton,  1  C.  M.  &  U.  %S2. 
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6.  By  a   Hhtrijf  affaintt  tha  Plaintiff  in  a  former  Suit,  for  faUefy 

Tepresentiny  that  ci-rtnin  (iootU  belonged  to  the  Defendant  in  nuch 

former  Suit,   and  thereby  inducing  the  Sheriff  to  seize  them  ia 

JCxecution,  whereby  he  teas  sued,  Isc,  by  the  real  Owner,  ^c. 

IlumpltreyM  v.  f'latl,  5  Bligl.,  N.  S.  154. 


'  7.  JSy  a  Sheriff  against  an  Attorney  for  falsely  representing  that  a 
Prisoner  was  another  man  (against  whom  the  Sheriff  had  delaintrt,J 
and  thereby  inducing  the  Sheriff  to  detain  him. 
Collini  V.  Evant.  5  Q,  B.  80f. 


8.   By  a  Bailiff  for  falsely  representing  Goods  as  liable  to  distress, 
showing  Special  Damage. 
tllli'.  .1  /        Hatvliiigi  V.  Bell,  1  Com.  U.  951. 


9.  For  gelling  a  falsely  warranted    Gun  to  A.,  for  the  use  of  the 

Plaintiff,  which  afterwards  burst  and  injured  Plaintiff. 
.  lai'griiltjr  V.  Levy,  i  M.  &  W.  519  ;  S.  C.  in  Error,  i  M.  Se  VV.  337.  (i) 


10.  For  employing  an  Agent  to  sell  a  Souse,  who  falsely  rtpresented 

thai  it  u-us  Role  Free. 

FitUrr  V.  Wilson,  3  Q.  li.  58  ;   and  see  Corojoot  v.  Fowke,   6  M.  S:  W.  358  ; 

t-W/;»,v  V.  Ei-ans,  5  Q.  U.  SOt. 


II.  For  falsely  representing  to  A.,  who  had  agreed  to  purchase  a 
Public  House  for  Defendant,  the  Amoitut  of  its  Receipts,  A. 
having  ufterwards,  uit/i  the  knowledge  of  the  Defendant,  commu- 
nicated snch  Representation  to  Plaintiff,  who  was  thereby  induced 
to  become  the  Purchaser. 

nimoTc  V.  //<W,  I  B.  N.  C.  97;  S.  V.  7  Dow!.  ISG. 


i'2.  Against  the  Director  of  a  Bank  fur  making  a  false  Report  as  to 
its  Soheticy,  and  thereby  inducing  Plaintiff  to  purchase  Shares  in 
it. 

Taylor  v.  /ishton,  11  M.  &•  W.  Wl. 

(0  Sc<  ibis  ctw  commcDted  an,  Minltrlvntm  v.  Uarfn,  10  M.  jt  W.  109. 
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yrfttbefy  representivg  the  State  of  the  Norwich  Union  Insurance 
Company^  whereby  Plaintiff  was  induced  to  insure  in  it. 

Tontifex  ▼.  Bigland,  3  M.  &  G.  63 ;  S.  C.  3  Sc.  N.  R.  390. 


CT  falsely  representing  to  Plaintiff  that  the  Pattern  of  some 
ndkerchiefs,  which  he  had  sent  to  Defendant,  was  a  registered 
t  aasd  that  Plaintiff  would  be  proceeded  against  for  the  Piracy^ 
I  thereby  inducing  Damage  to  Plaintiff. 

Barley  v.  fTalford,  15  L.  J.  369,  Q.  B. 

"br  falsely  representing  that  a  Claim  of  a  third  Person  on 
vemment  would  be  paid,  and  thereby  inducing  Plaintiff  to 
vance  Money  to  such  third  Party. 

Tumley  v.  Macgregor,  6  M.  &  G.  46 ;  S.  C.  1  D.  &  L.  506. 


''or  false  Representions  as  to  the  Character,  ^c.  of  third  Persons. 

Cne  ties  at  oommon  law  for  a  false  representation  as  to  the  character,  credit,  or 

circuinstances  of  another  person,  in  order  that  he  may  obtain   credit,  &c., 

provided  the  party  making  the  representation  knew  it  was  untrue,  and  the  party 

to  whom  it  was  made  relied  upon  the  representation  and  sustained  an  injury  by 

trusting  the  person  recommended ;    Piuley  v.   Freeman^  3  T.  R.  51 ;  cases 

jvpro.     In  such  case  it  is  not  necessary  to  prove  that  the  defendant  was  actuated 

by  direct  malice  against  the  plaintiff,  or  anticipated  any  pecuniary  advantage  to 

himself;  see  Fortter  v.  ChatleSt  6  Bing   396 ;  7  Bing.  105.     As  to  the  nature 

of  the  credit  given  and  injury  resulting  in  consequence  of  the  representation,  in 

ovdcr  to  fix  the  par^  making  the  representation,  see  Carbett  v.  ^oum,  mpra ; 

Dt  Cracei  v.  Smith,  2  Camp.  533  ;  Hutchinson  v.  Be//,  1  Taunt  558.    By  9 

G.  4,  c.  14,  s.  6,  '*  no  action  shall  be  brought  to  charge  any  person  upon  or  by 

reason  of  any  representation  or  assurance  made  or  given  concerning  or  relating 

to  the  conduct,  credit,  trade,  ability,  or  dealing  of  any  other  person,  to  the  intent 

or  purpose  that  such  other  person  may  obtain  credit,  money,  or  goods  upon, 

unnas  sneb  representation  or  assurance  be  made  in  writing  signed  by  the  party 

to  be  charged  therewith  "    (The  memorandum  uecd  not  be  stamped,  sec.  8.) 

See  Devaux  v.  Stainkeller^  6  B.  N.  C.  84.     A  representation  by  the  defendant 

that  money  might  be  safely  lent  to  A.  B.,  because  the  title  deeds  of  an  estate 

vbi(^  belonged  to  A.  B.  were  in  defendant's  possession,   and  that  nothing 

could  be  done  without  the  knowledge  of  the  defendant,  and  that  plaintiff  would 

be  safe  in  making  the  loan,  is  within  this  statute ;  Sw(m  v.  Philltps,  8  A.  &  £. 

457 ;  and  see  form  of  declaration  there.    In  Lyde  v.  Barnardf  1  M.  &  W.  101, 

the  Court  were  equally  divided  in  opinion  in  regard  to  the  true  construction  of 

the  word  ability  in  this  enactment ;  two  of  the  judges,   Lord  Abinger  and 

Gurn^  B ,  thinking  it  applied  to  a  misrepresentation  of  the  extent  of  the 

incumbrances  upon  the  interest  of  a  third  person  in  certain  funds,  proposed  to 

be  transferred  by  him  to  the  plaintiff  as  a  security  for  the  payment  of  an  annuity 

.  tp.'be  granted  to  him  ;  and  Parke,  B.,  and  Alderson,  B.,  being  of  opinion  that  it 

ild  not  apply  to  such  case.     It  is  observable  that  the  statute  renders  the  signature 

of  an  agent  insufficient;   see   Hyde  v.  Johnstm,  2  Bingh.  N.  C.  776.    The 

declaration  need  not  show  that  the  representation  was  in  writing ;  see  1  Saund. 

276,  note  (1);  ante,  123. 
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17.  For  inducing  the  Plaintiff  to  supply  a  third  Person  with  Gootatt 

ht/  a  fraudulent  Misrepresentation  of  Ais  Circumstances.  \ 

CorUtt  V.  Brtmn,  S  Bing.  33  ;  see  forms  Patkij  v.  Freeman,  3  T.  R.  51  i, 
Eyre  \.  Duniford,  1  East,  318  j  Haycrajl  v.  Creaky.  2  East,  92.  ,  j 

18.  Par  inducing  the  Plaintiff  to  emphg  an  Agent  not  Irustworlht/. 
'  Forsler  v.  CharUe,  (>  Bing.  39ti ;  7  Bing.  lOj. 

19.  J^or  imitating  the  Labels  which  Plaintiff  put  on  the  Reels  oH 

which  his  Thread  for  Sale  was  wound,  (j) 
Cemmeneement,  ante,  5.]  For  that  wherens  berore  and  at  the  time  of 
tie  commitlmg  of  tlic  grievances  by  the  defendant  as  hereinafter  mentioned, 
the  plnintilT  carried  on,  and  still  doth  carry  on,  the  business  of  a  coitoo 
Dierchont,  and  in  the  way  of  his  said  business  tbe  plaintiff'  nound,  prepared, 
got  up  and  sold,  certain  thread  of  a  ceriain  quality,  and  got  up  in  a  certain 
manner.  And  whereas  the  plaintilf  had  before  then  caused  to  be  engraved 
and  printed  certain  labels,  which  he  was  then  accustomed  to  attach  to  the 
reels  upon  which  the  said  thread  was  wound  as  aforesaid,  and  to  the  packages 
in  which  the  satne  was  sold  by  the  plaintifT,  such  labels  being  of  a  particular 

fcrm  and  Rppearance,  and  having  thereon  the  words  " ,"  which  denoted 

the  name  of  the  said  thread,  by  which  name  the  same  was  then  commonly 
known,  whereby  the  plaintiff  before  and  until  the  times  of  committing  the 
grievances  next  mentioned  had  acquired  and  was  acquiring  great  gains  and 
profits  ;  yet  the  defendant,  well  knowing  the  several  premises,  but  intending  to 
injure  the  plaintiff  in  his  said  sale  of  the  said  thread,  heretofore,  to  wit,  on 
[^c],  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  wrongfully,  injuriously,  deceitfully  and  fraudulently, 
against  the  will  and  without  the  licence  or  consent  of  the  said  plaintiff, 
prepared  and  made,  and  caused  to  be  prepared  and  made,  certain  other  labels 
or  papers  intended  to  represent  and  in  imitation  of  and  similar  in  appearance 
to  the  said  labels  of  the  plaintiff;  and  then  wrongfully,  injuriously,  deceitfully 
and  fraudulently,  and  without  the  plaintiff's  consent,  offered  for  sale  and  sold 
and  disposed  of  divers,  to  wit,  500,000  reels  of  liiread,  and  500,000  packages 
of  thread  not  prepared  by  the  plaintiH',  with  such  imitation  labels  as  afore- 

(j)  See  other  Torms  and  the  law  up«a  this  v.  5fi<ju>,  2  Sim.  237.     In  ihe  case  of  apatnit 

subject  ia   Svkti  v.   Sykei,  3  H.icV.  511  )  aiticle  a  jienali;   of  501.  (half  Id  Ihe  croini 

ShJitUf.  Pawne.  4  «.  &  Ad.  410;  2  Chit.  and  ihe  oiher  moiety  to  the  infoimer  soingfa 

Fl.7lhed.  530;  1  Harr.  lnd.573,  lit. -Case  the  same)  is  inflicted  upon  any  peisoD  nsiog, 

—  Deceit ;"  CroBiAati  v.  'Ihamptoii,  4  M.  &  without  conient,  the  name  or  mirks,  Sie.  of 

G.  367.     For  mailing  counleifeit  medicinH  Ihe  patentee ;  &  &  6  Wilt.  4,  c.   B3.   •.  7, 

Id  imitate  plainlirs;  Murium  v.  SalBu-n,  2  Cliit.  dt  Huline  CdI.  Slat.  769.    PriDcipleian 

Kl.  St.  C.  386.    Who  to  sue  for  the  imiiation  ;  which  equity  inlErfeiea  14  |irevenl  the  sse  of 

SiiigfilsR  V.  Bollon,  3  Dou£l.  293 ;  Utltndrt  trade  markl,  Cra/I  r.  Uay,  7  Bear.  84. 
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prepared  and  made  by  the  defendant,  stuck  upon,  and  attached,  and 
:hereto,  and  then  wrongfully  and  fraudulently  sold  the  said  reels  of 
ind  packages  of  thread,  with  such  imitation  labels  thereon,  under  the 
our  and  pretence  that  the  same  were  the  thread  so  prepared  and  sold 
taid  plaintiff  as  aforesaid,  (k)  By  reason  of  which  said  premises  the 
lintiff  has  been  and  is  hindered  and  prevented  from  selling  and 
g  of  divers  large  quantities,  to  wit, reels  and packages  of 

thread,  of  great  value,  to  wit,  of  the  value  of  £ ,  which  the 

'  would  otherwise  have  sold  and  disposed  of,  and  hath  been  and  is 
1  of  divers  great  gains  and  profits  which  would  otherwise  have 

to  him  from  the  sale  thereof,  and  also  by  means  of  the  premises 
lersons  have  been  and  are  induced  to  believe  and  do  suppose  that 
1  thread,  so  sold  by  the  defendant  as  aforesaid,  was  and  is  the  said 
called  — — -  thread,  wound  and  sold  by  the  plaintiff  as  aforesaid, 
f  the  fame,  credit  and  reputation  of  the  plaintiff  have  been  and  are 
•rejudiced  and  deteriorated ;  and  also  by  means  of  the  premises  the 
'  hath  been  much  injured  and  damnified  in  his  said  business  and 
se ;  To  the  damage,  &c. 


HUNDRED. 


;8  Geo,  4,  c.  31,  against  the  Hundred,  to  recover  Compensation 
for  Damage  done  to  Plaintiff*s  House,  8^c.  by  Rioters. 

form,  &c.  2  Chit.  PI.  7th  ed.  635  ;  Lowe  v.  Broxtowe,  3  B.  &  Ad. 

Newcastle  ▼.  Braxtawe,  4  B.  &  Ad.  273  ;  see  Till  Adam  v.  Bristol^ 

I  E.  389;  Rex  ▼.  Baieman,  1  N.  &  M.  718 ;  Bisley  v.  Salford,  11 

V.  391. 

irrit  may  be  served  on  the  constable,  2  W.  4,  c.  39,  s.  13. 

I  thrashing  machines,  see  2  &  3  W.  4,  c.  72. 


HUSBAND  AND  WIFE. 


For  Criminal  Conversation.  (J) 
nencement,  ante,  5.]     For  that  the  defendant,  contriving  and  wrong- 


C  Syket  f.  Sykei  and  other  cases, 
:mh9m  T.  Jonet,  2  Ves.  &  B.  218. 
e  (otm^  2  Cbit.  PI.  7ib  ed.  483. 
ftbo  lies,  aiid  seems  to  be  the  usual 
•ciion;  s«e  form,  po§i,  in  Tmpau, 
» tktr€.  The  plaintiff  must  prcve  a 
rriafe ;  Cmthgrwond  ?.  Cation,  13  M. 
l.  Case  U  the  best  form  of  actioD 
•la  ia  a  doubt  whether  the  adultery 
roMd,  and  there  is  a  ground  of  action 
iof  awaj  or  harbooiing  the  wife 


without  the  husband's  consent,  because  under 
such  circumstances  there  may  be  a  second 
count  for  the  latter  grievance ;  see  form  of 
such  count,  Wtnsinor§  v.  Greenbank,  Willes, 
578.  In  JameM  v.  Biddingtan,  6  C.  &  P. 
590,  a  count  in  tiover  was  added  for  the 
wearing  apparel  which  the  wife  took  tway 
with  her.  The  new  County  Courts  hafe  no 
jurisdiction  in  actions  for  crim.  coo. ;  9  U 
10  Vict.  e.  95,  s.  58,  ante,  510,  obs. 
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ftill}r  and  unjustly  imending  lo  injure  (he  plaintifT,  and  lo  deprive  him  or  tfie 
EOmrort,  Tellowship,  society,  aid  and  assistance  of  E.  {_the  mfe't  chritlian 
name]  the  wife  of  the  plaintifT,  and  to  alienate  and  destroy  her  affection  for 

the  plaintiff,  heretofore,  to  wit,  on  t!ie  day  of  a.  d.  ,  [(A* 

day,  or  about  Ike  datj,  the  Jirsl  act  of  aduliery  can  be  prooerfj,  and  on  divert 
Ather  days  and  times  af^er  tliat  day  and  before  itie  commencement  of  thiK 
suit,  wrongfully  and  unjustly  debauched  and  carnally  knew  the  aald  E.  then 
and  still  being  the  wife  of  the  plaintiff,  and  thereby  the  affection  of  the  said 
E-  for  the  plaintiff  was  then  alienated  and  destroyed  ;  and  also  by  means  of 
ihe  premises  the  plaintiff  liaili  llience  liitherto  wholly  lost  and  been  deprived 
of  the  comfort,  fellowship  ard  society  of  his  said  wife,  and  of  her  aid  and 
aaiictanoe  in  his  domestic  affairs,  which  the  plaintiff  during  all  that  time 
ought  to  liave  had,  and  otherwise  might  and  would  have  had;  To  the  da- 
mage of  the  plaintiff  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


INDEMNITY. 


See  "  Landlord  ;'*  and  Form  3,  ^loir.  5{i1. 


INNKEEPERS. 

■tlon  Bgdoit  an  imkeqwr  at  tlbe  suit  of  a  gnert  for  the  ton  of  bii  gw&i 
Jonet  V.  Tykr,  2  Ad.  &  El.  522;  Dhickw  v.  Chamnrv.  5  Q.  B.  \64.  See  the  law  on 
this  subjfci.  ill. ;  and  Kenl  v.  S/iuekuid,  2  B.  &,  Ad.  S03 ;  Dovrman  v.  Jnikim,  2  A.  Si 
E.  25G:  Harr.  Ind.  tit.  "InnkeepiT;"  Clut.  jim.  Coiitr.  4ll.  td..  End.  in  iw.;  Sioryon 
Bfllimeiits,  ch.  vi. ;  Bac.  AbriJp.  "  Inns;"  Coin.  Dig.  Act  or  Case  for  Negligence, 
"   ■        '  ■■■   '■  I'kailiT,"  2  Q. ;  Burn's  Justice,  '■  Ale-Iioiises  ;"  Hotel-keeper;  J'onii  v. 

■■   "    ■" .mpson  V.  Lici/,  3  B.  &  Al.  283.     DccUruiion  against  an 

.'ivc  a  travel  I  ('r.  and  pli'a  in  denial;  Huicl/iatn  v.  Ham- 
mond, 1  C.  &  K.  404  ;  Elicc  V.  G(.tK.<iil.  J  T.  li.  1 13.  Iiidictnienl  lies  for  buc1>  re- 
fusal; fi.  V.  Itcn,  7  C.  8.-  P.  213;  fi  .\1.  &  Sd  39,i,  per  ilolrojd,  J.  See  I'lrai. 
Ssl,  "  Irnkeppers."  for  lurnbe  a  cuest  out,  and  ijlea  in  excuse,  Ftll  v.  Kniehl,  8 
.  &  W,  209. 


LANDLOltU  AND  TENANT, 


Obs.  Case  lies  by  a  landlord  against  his  tenant  or  n  stranger  for  voliiiilnry  waste  cnm mitt ed 
during  the  tenancy,  or  by  a  piirlv  eiililled  to  the  immoliale  reversion  against  the 
tenniit  for  life,  Sic.;  see  1  Saiind.  323  b;  2  Snuiid,  2,'J2  b,  c,  Src. ;  2  Stark.  Ev 
"  Waste;"  provided  the  plaiiitilfliave  a  veali'd  interest  al  the  time  of  the  com- 
mitting ol  tlie  w.nte;  Hacon  v.  S'liilli,  1  Q.  It.  34G.  In  the  instance  of  a 
tenant  negicrliiig  to  keep  the  prenii»es  in  repair,  or  to  cultivate  according  to 
good  husbandry,  assumpsit  is  the  tisnal  and  Hoiilil  seem  to  be  the  more  appro- 
prlalc  remedy,  see  forms,  ante,  14!)  to  151  ;  but  the  mortgagee  of  a  lessee  for 
years  may  niaintain  the  al>nve  count  against  tlie  assignee  of  the  tenant,  Hitri> 
man  v.  Wullan,  4  M.  &  W.  40!J.  It  has  been  held  tliat  case  for  ptrmiaat 
waste  doeH  not  lie  against  a  tenant  from  year  to  year,  Oibioa  v.    WetU,   I 
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L  290;  Torrimo  v.  Young,  6  C.  &  P.  8;  Martin  v.  Gilham,  7  A.  &  £. 
or  a  tenant  for  a  term  not  under  a  covenant  to  repair,  Heme  v.  Bemhow, 
nt  764.  Case  for  commissive  or  voluntary  waste  lies  against  a  tenant, 
gh  he  hold  under  a  lease  with  a  covenant  to  repair,  Kenlyside  v.  Thorn' 
Bla.  R.  1111;  2  Saund.  252  a,  b,  note ;  or  cuniroit  waste  whilst  holding 
ifter  notice  to  quit,  Burchell  v.  Homsbj/,  1  Camp.  3G0  ;  hut  it  is  not  the 
*  form  of  action  merely  for  not  repairing,  &c.  where  there  is  a  covenant  to 
the  premises  in  such  repair  as  plaintiff  should  put  them  into,  for  such 
on  cannot  he  called  waste,  Jones  v.  Hillf  7  launt.  392;  Burnett  v. 
I,  5  B.  &  C.  603.  As  to  what  is  waste,  see  Phillips  v.  Smith,  14  M.  &  W. 
catting  down  willow,  unless  shading  a  house,  or  protecting  from  a  stream, 
waste ;  id,  A  tenant  who  plants  fruit  trees  for  sale  may  remove  them,  if 
0  aged  to  be  transplanted ;    Wardell  v.  Usher,  3  Sc.  N.  R.  508. 


Landlord  for  Voluntary  Waste,  by  injuring  the  Premises 
thing  down  and  removing  the  Plaintiff's  Fixtures,  (m) 

?ment,  ante,  5.]  For  that  whereas  before  and  at  the  times  of  the 
of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  a 
suage  or  dwelling-house  siti^ate  in  the  county  aforesaid,  (n)  was 
«sion  of  the  defendant  [or  *'  of  one  E.  F."]  as  tenant  thereof  to 
r,  (o)  the  reversion  thereof  then(;?)  belonging  to  the  plaintiff; 
^ndant,  well  knowing  the  premises,  but  contriving  wrongfully  and 
tending  to  injure,  prejudice  and  aggrieve  the  plaintiff  in  his 
f  estate  and  interest  of  and  in  the  said  dwelling-house  [fixtures 
,  with  the  appurtenants,  heretofore,  and  whilst  the  said  messuage 
g-house,  [fixtures  and  effects],  so  were  in  the  possession  of  the 
or  **  the  said  E.  F."]  as  such  tenant  thereof  to  the  plaintiff,  and 
plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on  [4*^0* 


ker  forins.  Martyr  ▼.  Bradley, 
Taylor  v.  Stendallt  3  D.  &  L. 
>r  iDclosiDg  waste  land,  part  of 
demised;  Queen^s  College,  Ojc- 
tt,  14  East,  489.  For  opeoing 
1  demised,  and  see  poiuis  as  to 
ration,  Ace,  Young  v.  Spencer, 
145.  By  an  iocomiDg  against 
tenant  on  the  custom  of  the 
lot  leaving  a  third  of  the  off- 
c;  Boratton  w.Green,  16  East, 

landlord  also  complain  of  the 

injury  to,  fixtures  which  belong 
es,  and  which  the  tenant,  or  an 
litor,  or  sheriff,  &c.  cannot  re« 
idd  here,  "  with  the  appurte- 
es  and  effects  thereto  belonging, 

chimney  pieces,  twenty  grates, 
1^  them  as  in  trover.  If  by  the 
ant  in  the  lease,  all  future  fix- 

vp  on  the  premises,  are  to  be 
tt  the  end  of  the  term  to  the 
>  Wan  ▼.  BUkewuy,  2  M.  &  G. 
Ill  orerriile  any  right  which  the 
otheiwiie  have  to  remove  them. 


on  the  ground  of  their  being  trade  fixtures  or 
otherwise,  see  Chit.  Contr.  Ind.  "  Fixtures;" 
Nay  lor  v.  Collinge,  1  Taunt.  19;  Mottyn  v. 
Bradley,  9  Hing.  24 ;  £x  parte  Benttey,  2 
Mont.  Dea.  &  De  Gex,  591  ;  and  an  action 
on  the  case  will  lie  against  all  concerned  in 
the  removal,  Hitchman  v.  Walton,  4  M.  &  W. 
409 ;  in  this  case,  add  to  the  above  **  sod 
which  said  fixtures  had  been  and  were  on  a 
certain  day,  to  wit,  on  [S^c],  {day  of  granting 
the  lease),  and  on  divers  other  days  between 
that  day  and  the  committing  of  the  grievances 
hereinafter  next  mentioned,  fixed  to  and  set  up, 
(Jollowing  the  umds  of  the  leaie),  in  and  upon 
the  said  premises,  and  which  were  then  in 
and  upon  and  did  then  belong  to  the  same." 

(o)  No  variance,  though  cestui  que  trust 
actually  let,  but  plaintiff  was  his  trustee  with 
the  legal  title;  Vailance  v, Savage,!  Bing. 
595.  Mortgagor  tenant  to  mortgagee;  Par- 
tridge  v.  Bere,  5  B.  &  Aid.  604. 

(  p)  It  is  not  a  material  variance  to  allege, 
contrary  to  the  fact,  that  the  tenancy  and  re- 
version still  continue;  Vowles  v.  Miller,  3 
Taunt.  137. 
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and  OD  divers  oilier  days  and  limes  between  ibac  day  and  the  commence- 
nieiit  of  this  suit,  nTonglully  and  unjustly,  without  the  leave  and  against  the 
will  of  the  plaintifT,  pulled  down,  broke  down,  broke  to  pieces,  prostrated, 
damaged  and  destroyed  divers  parts  of  tlie  said  messuage  or  dwelling-houaCf 
to  wit,  two  walls,  iwo  partitions,  two  ceilings,  two  doors,  fifty  panes  of 
glass  [4'c.],  parcel  thereof,  (q)  [and  used  the  said  dwelling-house  io  so  bad) 
untenantlike  and  improper  a  manner,  that  the  same,  by  and  through  the 
improper  conduct  of  the  defendant  in  the  premises,  then  and  there  became 
and  was  greatly  dilapidated,  broken  down,  broken  to  pieces  and  damaged,  (r) 
And  also  during  the  said  tenancy,  to  wit,  on  the  several  days  and  timea 
aforesaid,  wrongfully  and  injuriously  pulled  down,  detached  and  removed 
from  the  said  messuage  or  house  divers  fixtures  and  things,  to  wit,  [two 

ovens,  two  stoves,  4'c.]  of  great  value,  to  wit,  of  the  value  of  £ ,  then 

being  in  the  said  messuage  or  dwelling-house,  and  affixed  and  annexed 
thereto  and  parcel  thereof,  and  being  of  great  value,  to  wit,  of  the  value  of 

£ ,  and  converted  and  disposed  of  the  same  to  the  defendant's  use, 

whereby  the  plaintiff  was  greatly  injured,  prejudiced  and  aggrieved  in  hia 
reversionary  estate  and  interest  (»)  of  and  in  the  said  messuage  or  dwelliog- 
houac,  with  the  appurtenants,  and  of  and  in  the  said  Bxtures  and  things  so 
in  the  possession  and  occupation  of  the  defendant  [or  "  the  said  E.  F."]  xt 
tenant  thereof  to  the  plaintiS'as  aforesaid.  [And  the  plaintiff  further  saith, 
that  at  the  end  of  the  said  tenancy,  to  wit,  on  [*$*«.],  the  defendant  yielded 
and  delivered  up  to  the  plaintiff  the  said  messuage  or  dwelling-house  so 
damaged  and  dilapidated  as  aforesaid  ;  ((}  [a  count  in  {roi:er  might  be  added 
to  this  count,  ander  the  new  rates,  pronided  all  mention  of  conversion  be  omitted 
in  the  first  count ;  Weston  v.  Woodcock,  r,  M.  &  W.  143—587]  ;  To  the 
damage  of  the  plaintiff  of  i' ,  and  thereupon  he  brings  his  suit,  &c. 


2.  Landlord  against  Tenant  for  not  taldng  care  of  Furniture,  ^c. 
State  that  "  the  defendant  became  and  was  tenant  to  the  plaintiff  of  a  cer- 
tain bouse,  with  certain  fixtures  and  furniture  of  the  plaintiff  therein,  at  a 


(,)  The  nxure  or  kind  of  «asM  should  b« 
staled   accoidin<  to  the  tacts,  see  2   S^onJ. 

after   severance,    id.      ^Vhen   oihei^ise,   *ee 

25-3(l.e,  fi   furms  \a  t.espsfs.   pmt.  •' Tres- 

Cha-.i'a  V.  Pauh.  S  II.  ic  C.  897. 

pa>s ;"  and   if  any   p/rtaiisiie   waste   be   in- 
lended  Io  b«  chaig«d.  the  declarailon  slmuM 
coalsin  words  accordingly  ;  Martin  v.  Gi'Jiani, 

{r>    Omit    the    allegdiion     iKlween     Ihe 
brackets  if  ihe  aeiion  lie  against  a  stranger. 
Dot  against  llielenant. 

7A.4.E.6<6;a.il(.p.477.ii,(A);forfmtiDg 
Ireei,  2  Chit.  VI  7lh  e<l.  595.    Where  trees  ara 

{.)   As  to  liie  necessity  for  ihii  allegation, 
see  pg.l,  lit.  "  ReTersion  ;"  Jnrfoo..  v.  Fe^ktd. 

excepted  from  the  demise,  Trttpaii,  and  not 

1  M.  &  Sel.  234 ;   RaiUr  v.  Ttiuhr.  4  B.  i 

ca>e,  foreuning  them,  is  the  proper  form  of 

Ad.  73;   y«i.Mv.ip.r.f«r,  10B.&C.145; 

action  for  Ihe  landlord  i   Goodright  v.  Vivia;. 

Tuektri.Nt^m^n.  11  A.Al  E.  40. 

8  East.  190;   1   Sound.  3i2,  note  5 ;    Ward 
■,.  Andrews.  2  Cl.iu  R.  636;  2  Camp.  491. 

(t)  Omit   this   allegalion    if    Ihe   KQinoy 
was   nol    at   an   end    when   the   action   wu 

Whether  the  trees  be  eicepied  or  not.  the 

brougUi,  or  the  aciioo  be  sgainst  s  Urtngtr, 

landlord  maj  in  general  mtiDiaia  trespass  Or 

nol  against  the  teniDl. 
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St,  [4^.] ;  the  said  fixtures,  [^c]  to  be  used  by  the  defendant  as  tenant 
iring  the  term,*'  and  then  charge  his  duty  to  take  due  care,  [^c]  during  the 
im;  that  the  term  continued  and  defendant  had  the  use,  \_^c.']\  yet  that  he 
d  mot  take  due  care^  [4*^0  during  the  term  ;  whereby  during  the  term,  to  m^, 
I  [4^0'  £)^^'a  of  ^he  said  fixtures,  \jS^cJ]  to  wit,  \jSfC,'],  became  injured,  [4*^*] 
ee  Forms,  ante,  517,  IdO. 


3.  Tenant  against  Landlord  for  not  indemnifying  him  against  a 

Distress  for  Ground  Rent. 

Sm  fenn,  &c.,  Hancock  v.  Coffin,  8  Bing.  358.  Case  Beems  to  be  the  appropriate 
bn  of  action ;  see  Burnett  y.  Lynch,  5  B.  &  C.  609.  The  common  count  in  as- 
■■pst  or  debt  for  money  paid  for  defendant  at  his  request  would  lie,  where  the 
ilnitiffhai  paid  the  arrears  to  prevent  a  sale,  otherwbe  not;  and  to  recover  damages 
■ranle  under  a  distress,  &c.  or  expenses,  the  declaration  must  be  special;  ExalTv, 
hrtridge^  8  T.  R.  308;  Moore  v.  Pyrke,  11  East,  52. 


i,BytAe  Assignor  against  the  Assignee  of  a  Lease  for  not  indemnify" 
by  him  against  the  Breaches  of  Covenant  after  the  Assignment. 

Ses  form,  &c.,  Burnett  v.'  Lynch,  5  B.  &  C.  689.  Assumpsit  also  would,  it  seems, 
m  SMtainable.  Covenant  does  not  lie  where  the  assignee  does  not  execute  the  assign* 
■m^  or  it  contains  no  covenant  by  him  to  pay  the  rent  and  perform  the  covenants ; 
ttdtte  usual  words  of  assignment,  **  subject  to  the  rent,"  &c.  do  not  constitute  a  cove- 
"^kytheasdgnee;  see  Wolveridge  v.  Steward,  1  C.  &  M.644;  ante,  484,  n.  (t). 


^Bya  Tenant^  not  bound  to  repair,  against  his  Landlord,  who  had 
commenced  repairing,  for  not  doing  the  Repairs  in  a  proper 
Manner. 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
^OBunittiDg  of  the  grievances  hereinafter  mentioned,  the  plaintifT  was  tenant 
0  the  defendant  of  a  certain  messuage,  to  wit,  for  one  year,  and  so  on  from 
to  to  year,  for  so  long  a  time  as  the  plaintiflT  and  defendant  should  re- 
pBStifely  please ;  and  the  said  messuage  was  then  seriously  dilapidated  and 
UKh  out  of  repair,  and  was  in  part  not  fit  for  occupation  ;  and  the  defend- 
t  had  thereupon,  with  the  plaintiff's  permission,  to  wit,  on  [4i*c.],  entered 
m  and  in  part  performed,  and  had  in  progress,  certain  repairs  necessary 
id  proper  to  be  done  to  and  in  the  said  messuage  upon  that  occasion,  and 
Mefa  the  plaintiff  was  not  bound  or  under  any  legal  or  just  obligation  to 
^■or  perform,  and  thereupon  it  then  became  and  was  the  defendant's  duty, 
iJDg  ao  entered  upon  the  said  repairs,  to  use  due  care,  skill  and  diligence 
perfimning,  proceeding  with  arid  completing  the  same,  so  that  the  plaintiff 
{dtoot  sustain  any  unnecessary  damage  or  injury  in  regard  to  his  use  and 
npatioii  and  enjoyment  of  the  said  messuage  as  such  tenant,  by  reason  of 
said  repairs  being  kfl  unfinished  or  incomplete  during  an  unreasonable 
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time;  yet  ilie  defendant,  not  regarding  Iiis  duly  in  that  beliair,  did  mit  nor 
would  use  due  care,  skill  or  diligenee  in  perfurniing,  proceeding  with,  or 
completing  the  said  repiiira,  so  that  the  plarntifT  might  not  sustain  unnecea- 
•Bry  damage  and  injury  in  regard  to  his  use,  occupation  and  enjoyment  of 
the  Eiaid  messuage  as  such  tenant;  but  then  and  tor  a  long  time,  to  wit, 
until  thi 
do,  and  by  i 
proper  condi 


t  of  ibis  suit,  wrongfully  neglected  and  refused  so  to 
uon  thereof,  and  of  the  carelessness,  unskilfulness  and  im- 
L  and  default  of  the  defendant  in  that  behalf,  the  said  messusge 
:s  greatly  and  unnecessarily  injured  and  damaged,  and  the  said 
)t  proceeded  with,  done  or  performed  within  a  reasonable  time, 
although  such  lime  hath  long  since  elapsed;  and  thereby  the  plaintiff  k-u 
put  to  great  and  unnecessary  inconvenience  and  loss  in  regard  to  his  use, 
occupation  and  enjoyment  of  the  said  messuage,  and  was  during  the  said 
time  deprived  of  the  use  of  a  great  part  thereof,  and  then  incurred  a  great 
expense,  to  wit,  £10,  in  repairing  the  said  messuage,  which  would  not  have 
sen  necessary  bad  the  defendant  performed  his  said  duty  ;  and  the  plaintiff 
by  reason  of  the  committing  of  liie  said  grievances  was  and  is  otherwi«e 
injured  ;  To  the  damage,  &c. 


6.  Btf  a  Lodger  against  kis  Landlord  for  ohslrucling  him  in  tk*  Use 

of  the  Bell,  Sfc. 

Underwood  v.  Burronts,  7  C.  &  P.  2(1. 


I.IBEL  AND  SLANDER. 


A  judge  may  certify  to  give 
under  40s.;  Fosltr  v.  Pointer, 
no  juried ictions  tii  these  actions; 


)bs.  See  in  general  Com.  Dig.  " 
LcK;"  Vin.  Aljr.  "SlnnJer. 
and  Cooke  on  Dcfanintioii. 
As  to  costs,  see  3  &  4  Vict.  c.  34;  an 
(he  plaintiff  his  costs  when   the  dnm. 
8  M.  St  W.  395.    The  new  Comity  Con 
onff,  510,  obs. 
Verbal  slander  is  actionable,  uithnul  special  dumage. 

1.  When  it  contains  an  imputation  of  some  crime  liable  to  tcmpornl  punishment, 
Ftraiing  v.  I'uu-cr,  10  M.  iV  W.  ,)fi4 ;  1  Co.  Rep.  16,  as  tlu-ft,  &e.,  Curlii  v. 
Curtu,  10  Bi:ig.  417;   R.ncc/ifc  v.  Edmunds,  7  M.  &  W.  12. 

2,  Wlieu  it  is.  upokoii  of  the  plainiiiT  concerning  bia  office,  (Cum.  Dig.  Act.  on 
Case,  Def.  D.  l;i;  Liimhii  v.  Altduy,  1  C.  &  J.  ;)01);  profession,  (Com.  Dig. 
supra.  D.  22) ;  trade  or  business,  id.  D.  2S,  and  is  calculated  to  injure  bim  in 
such  character,  as  by  impntin^  to  bim  uiilitiiess  for  the  otiice,  profession,  be. 
in  consequence  of  want  of  skill,  Ked-«a»  v.  Ps'tf,  1  Mod.  19 ;  or  dishonesty,  (but 
not  mete  immorality,  unless  connected  with  Ibe  exercise  of  the  profession,  Ayre 
V,  Criwfn,  2  A.  &  E.  2;  Lumbi/  v.  Allday,  supra;  or  trade,  &C.,  Biyne  ». 
Conpfi;  5  M.  &  W.  249),  f,  e,  by  imputing  to  a  physician  want  of  legal  qualifi- 
cation to  practise  bis  profession,  Collins  v.  Curaecie,  1  A.  &  E.  695  ;  or  to  an 
attorney  misconduct  in  bis  profession,  Boyditlv.  Jones,*  M.&  Vi.iiti;  Doylty 
V.  Hoberis,3  U.  N.C.835;  and  see  Heame  v.  Stowell,  12  A.  S:  E.  719;  orM 
a  tradesman  insolvency,  4c.  iti  trade,  Eaton  v.  Joaes,  1  Dowl.  N.  S.  602;  Joiul 
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T.  UitUr^  7  M.  &  W.  423 ;  or  to  a  shipowner  that  hii  ship  was  not  seaworthy, 
Imgram  v.  Lawson,  6  Bing.  N.  C.  212. 

^tnU  Slander  is  actionable,  with  special  damage, 
3.  If  the  words  themselves  be  of  a  disparaging  nature,  such  as  '*  swindler," 
"  rp|^"  &c..  Kdly  ▼.  Partington^  5  B.  &  Adol.  645,  and  they  be  false  and 
inaheiousy  though  they  do  not  impute  any  crime,  nor  are  spoken  of  the  plaintiff 
in  the  way  of  his  office,  &c. 

I.  A  written  Ubel  is  actionable  which  contains  imputations  coming  under  any  of 
the  preceding  heads,  or  which  imputes  conduct  to  the  plaintiff  disgraceful, 
Digpy  T.  Tlwmjaon^  4  B.  &  Add.  821 ;  immoral,  Tuam  v.  Robertson^  5  Bing. 
17;  irreligious  or  hypocritical,  Leicetter  v.  Walter,  3  Camp.  214,  n.;  Church' 
hill  T.  Hunt,  2  B.  &  Aid.  685 ;  or  indeed  which  tends  in  any  way  to  degrade 
tht  pSaintifi^  as  by  averring  that  he  had  insulted  a  female  and  was  guilty  of  gross 
iniaconduct,  Clement  v.  Chivis,  9  B.  &  C.  172 ;  or  to  disparage,  Cheese  v.  ScoUm^ 
10  M.  &  W.  488;  or  even  ridicule  him,  Cook  v.  Ward,  6  Bing.  409;  2  Wils. 
^03;  Digby  v.  Thompton,  4  B.  &  Ad.  821.  As  to  libels  on  public  characters; 
Farmiter  v.  Coupland,  6  M.  &  W.  105. 

tkderation, — A  declaration  for  defamation  should  in  general  consist  of  the  fol- 


(a)  The  Inducement.-^Thn  is  necessary  when  the  words  complained  of  do  not,  in 
their  tuual  sense  and  on  the  face  of  them,  contain  an  actionable  charge.  When 
thn  is  the  case,  extrinsic  facts  (which  are  material  and  traversable)  are  intro- 
dnced  by  prefatory  averment;  see  Solomon  v.  Lawson,  15  L.  J.  253,  Q.  B. 
Thus  if  we  charge  be  that  plaintiff  was  Jorswom  (not  perjured),  there  must  be 
an  introductory  allegation  tnat  he  had  been  a  witness  in  a  judicial  proceeding; 
Molt  V.  Scholejield,  6  T.  R.  691 ;  Hall  v.  Weeden,  8  D.  &  R.  140.  If  it  be 
that  plaintiff  **  set  fire  to  a  house,"  aver  that  the  house  had  been  feloniously 
bamt,  or  that  plaintiff  had  insured  his  house,  and  that  it  was  burnt,  and  that 
defendant  meant  plaintiff  feloniously  set  it  on  fire  to  defraud  the  office,  &c. ; 
Sweetapple  v.  Jesse,  5  B.  &  Ad.  27;  West  v.  Smith,  4  DowL  703;  Rigby  v. 
Heron,  1  Jurist,  558 ;  2  Har.  Dig.  2429,  S.  C.  If  it  be  that  plaintiff  was  **  a 
man  Friday,"  there  must  be  an  inducement  that  by  the  words  "  man  Friday," 
degradation  and  subserviency  were  meant ;  Forbes  v.  King,  I  Dowl.  672.  If 
the  charge  be  "  you  are  a  regular  prover  under  bankruptcies,"  there  must  be  an 
inducement  that  the  words  had  been  used  to  import  a  proof  of  fictitious  debts ; 
Alexander  v.  Angle,  1  C.  &  J.  143;  7  Bing.  119,  S.  C.  So  a  charge  that 
plaintiff  is  a  "  black  sheep"  may  be  explained  as  imputing  a  charge  of  bad 
character;  M'Gregor  v.  Gregory,  11  M.  &  W.  287.  A  declaration  in  the 
circular  of  the  Society  fur  the  Protection  of  Trade  against  Swindlers  stated  that 
plaintiff  <' was  improper  to  be  balloted  for,  &c.  as  a  member,  &c. ;"  innuendo^ 
that  he  was  a  swindler ;  this  was  held  bad  for  want  of  an  inducement,  that  the 
society  used  such  form  of  circular  to  import  that  the  person  mentioned  therein 
wasaswindler;  Goldsteins.  Foss,2Y.8i  J.  146;  4  Bing.  489;  6  B.&C.154; 
Eoans  v.  Harlino,  5  Q.  B.  624.  See  also  the  late  case  of  a  charge  of  robbery  of 
tan  money,  Day  v.  Robinson,  in  error,  1  Ad.  &  £.  554;  and  Wheeler  v. 
Haynes,  9  A.  &  E.  286.  If  the  words  per  se  import  felony,  but  plaintiff  charges 
they  meant  fraud,  he  should  have  an  inducement  accordingly ;  id, ;  see  Jackson 
T.  Adams,  2  Bing.  N.  C.  402.  Charge  against  a  physician  of  adultery,  what 
inducement  necessary,  Ayre  v.  Craven,  2  A .  &  £.  2.  The  forms  of  declarations 
for  libel  or  slander  on  parties  in  their  office,  profession  or  trade,  also  illustrate 
this  rule,  it  being  essential  in  such  cases  to  preface  that  the  parties  held  the 
office,  or  conducted  the  profession,  &c. ;  see  post,  570,  571. 

But  where  written  or  printed  matter  in  itself  imports  actionable  defamation,  no 
itatement  of  extrinsic  facts  is  necessary;  itarvey  v.  French,  1  C.  &  M.  1 1 ;  Day 
T.  Robinson,  I  Ad.  &  £.  558.  As  in  the  case  of  a  charge  of  "  theft,"  or  **  rob- 
r,"  Eowcliffe  v.  Edmunds,  7  M.  &  W.  12;  or  <' that  plaintiff  had  been 
ll^  of  an  onence  for  which  he  could  be  transported ;"  Tomlinson  v.  BrittU- 
~  4  B.  &  Ad.  630;  Slowman  v.  Dutton,  10  Bing.  402 ;  Curtis  v.  Curtis,  10 
^.  447.  So  where  a  libel  contained  a  general  charge  of  insolvency,  ending 
an  allegation  that  the  plaintiff  was  '*  a  man  of  straw,"  it  was  held  that  an 
Indiioemcnt  explaining  these  latter  words  was  superfluous  Eaton  v.  Jones,  1 
BowL  602. 

In  tiiMe  caaei  of  unneceHary  inducements  of  unmaterial  tacts,  the  plaintiff  need 
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not  prove  «ich  facU  if  tbe  vordi  themKlvea  support  the  imputation  eonnilained 
of;  Coi  T,  T/iomatmi.  2  C.  8r  J.  362;  Hemii^  v.  Poicer,  10  M.  &  W.  564. 
The  atatenient  in  a  tibet  or  Bkodpr  of  a  patticulBr  fwrt  i*  an  admiuion  ihervof, 
renderisg  {daiiitif)"*  proof  of  «uch  facl  unnecnstrv :  1  Stark.  SIk.  2i  ed.  393, 
397,  8i;  Jona,  v.  Slevaa,  II  Price,  235,  Where  the  bcJucement  a  tnaU'rial, 
theie  iniiil  be  a  colloquiun  or  allrgolioo  that  tho  libel  or  ilaDder  was  "  of  and 
con cerninj!  such  matter;"  post, 
{*)  Tie  Coitoquiuia — or  Btalenicnt  that  the  libel  waa  eempoxd  and  publithed,  or 
the  tlaoder  ipoken  and  published,  "  of  sod  oinceming  the  plaintifTi"  and  thia  ia 
esKntial,  although  it  be  averred  tbnl  di-fendant  publiabed  " wiUi  intent"  to 
impute  the  otience.  &e.  to  tlie  plalnliH*;  aee  1  Sajind.  242  b,  u.  3 ;  ftifer  r. 
HHkiHinn,  1  Car.  &  M.  400.  And  a  declaralion  vhich  atatcd  that  defendant 
publiibed  a  libel,  containing  tbe  false  and  scHndaloua  matter  firiloffing,  without 
allef^ing  tliat  lucb  niniter  was  "  of  aud  concerning  the  plaintiff,"  and  then  set 
out  the  libel,  which  did  not  on  the  face  of  it  relate  to  the  plaintiff,  and  did  not 
ODDuect  him  niih  it  bj  innuendo,  nru  held  bod  on  a  writ  of  error ;  Clement  v. 
FuhfT,  7  B.  &  C.  459. 
Where  there  ii  neceusrily  a  special  induceDient  of  extrinaio  facta  to  render  Ihe 
libel  for  wonts  Bctionitble,  tee  unle,  (a),  there  muat  alio  be  a  colloquium  that 
the  libel  or  words  were  puhliahed  "  of  and  concerning"  the  matters  in  the  in- 
ducement (sa  "  of  and  concerning  the  felony,"  or  "  fire,"  Src,  or  "  of  or  con- 
cerning the  plaintlir  in  his  said  trade,"  &c.  or  generally  "  of  and  concerning 
the  matters  aforeiaid"}!  1  Saund.  242  b,  n.  3. 
Where  lereral  matters  are  slated  in  the  inducement,  and  it  is  alleged  that  the 
acandal  was  published  "of  and  concerning  the  tnallen  sfaresaid,"  tliere  will  be 
no  Tliriance,  allhouEli  some  of  the  iotroduclory  mntlers  be  not  proved  as  laid, 
provided  the  latter  do  not  bear  essentially  upon  the  libel,  sud  affect  its  character, 
and  enough  be  leA  lo  render  it  actjonable)  lleming  v.  Poaer,  10  M.  &  W.  QG4. 
The  allegations  mav  often  be  taken  distributively ;  lee  May  v.  UrDinn,  3  B.  & 
C.  113;  Coz  V.  Tliomaton,  2  C.  &  J.  382.  Inducement  and  colloquium  of  two 
trades;  proof  of  ooe  only  to  which  the  words  related  held  sulficienti  tee  id.; 
Figg'"*  "•  Cngneell,  3  M.  k  Sel.  369;  cited  by  Tindal,  C.  J.,  in  Chaiina^  r. 
Shackle,  6  C.  Ik  P.  477;  Rulhrrford  v.  Emm,  6  Bing.431;  HaU  v.  Smith.  I 
M.  Sc  Sel.  287.  But  the  innuendo  aometimes  binds  the  plaintiff  to  proof  of  both 
tiu  tradci,  see  SeUm  v.  Ttlt,  4  B.  ft  C.  G5D ;  and  the  ptsintiff  cannot  at  the 
bial  give  ft  different  meining  to  the  words  than  that  pointed  out  in  the  imi'iendo; 
Williams  V.  SlotI,  1  C.  A  .\f.  67.i. 
Where  the  ncfionuble  words  ate  staled  lo  hnve  been  spoken  (.'  a  plaintiff,  ''  jfoii 
are"  &c.  it  seems  lo  be  sulKcient  to  l.iy  a  colloi|uium  or  discourse  Willi  him, 
without  nn  express  averment  that  the  woriU  were  a|x>ki.'n  "  ol  and  concerning 
him."  If  the  sluiidiT  be  Inid  in  the  third  person  "Ac  is"  &c.  the  words '>  of  and 
concerning  the  pluintifl"'  are  necessary,  Bllhuiigh  there  be  the  colloquium  and 
an  innuejido,  olherwise  the  declaration  is  s]>eGiulty  demurrable ;  1  Cli)lty  I'l. 
7th  ed.  4'20,  If  there  be  also  no  colloquium,  the  declaration  is  sub^tiintially 
bad  ;  see  supra,  (it), 
(c)    '/■*£  Pubtu-alloa,  pi'st,  5RS,  note  (d). 

(n)  The  St-lemral  ot  the  icaa-lalous  Matter.— U  is  a  rule  that  in  an  action  for 
defamation,  the  lihel  or  tirl'al  slundtr  must  be  set  out  in  hi£c  \erbu.  The  very 
words  must  be  stated,  in  order  that  the  Court  may  see  that  the  charge  be  nclion- 
ahle  as  a  libel  or  slander.  "  If  it  were  aullicicut  to  stale  merelv  the  effect  of  the 
words,  any  person  would  be  at  libtity  to  turrur  as  lo  the  ip'ett  of  the  words, 
without  staling  any  precise  words;  and  even  if  the  witness  did  state  precise 
words,  the  juri/  would  have  to  judge  of  ilicir  legal  etTect,  whereas  that  is  gene- 
rally lo  be  decided  by  the  Court.  Words  innocent  in  themselves  might  by  the 
witness  he  perverted  from  llieir  true  meaning,  or  he  by  llie  jury  so  interpreted 
as  to  make  a  defendant  clearly  liable  at  law.  It  is  not  expedient  to  blend 
questions  of  law  and  fact  togeiher;  the  most  useful  object  of  all  systems  of 
pleading  is  lo  separate  them ;  it  ought  therefore  to  appear  lo  the  Court  u]>on  the 
face  of  the  declaralion,  by  tlie  words  or  signs  themselves,  that  they  are  sufhcieot 
to  support  such  innuendoes  or  averments  as  may  be  necessary  lo  apply  lo  the 
subject;  that  they  may  bear  the  interpretation  put  on  them,  and  present  the 
injury  which  is  charged  to  have  resulted  from  ibcni ;"  per  I.ard  Abtnger,  C.  B., 
in  Gutiale  v.  Matheri,  1  M.  &  W.  495.     Therefore  in  that  ease,  although  the 
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actionable  only  in  respect  of  special  damage,  the  Court  arretted  the 
eot  after  verdict,  because  the  declaration  only  charged  that  the  defendant 
ly  and  maliciously  auerted  and  represented  in  the  presence,  &c.  that  the 
were  stolen  property  ;*'  and  see  Harrison  v.  Bevingion,  8  C.  &  P.  708 ;  and 
m  ▼.  Lawton,  15  L.  J  257,  Q.  B.  A  declaration  is  also  bad  if  it  state 
le  defendant  published  libellous  matters  "  in  substance  as  follows,"  setting 
•  libel,  Wright  v.  Clements,  3  B.  &  Al.  503 ;  or  **  purporting'*  that  &c., 
T.  Broum,  6  Taunt  169.  So  a  declaration  for  slander,  that  defendant 
and  maliciously  **  charged  and  asserted  and  accused  plaintiff  of  being  in 
mi  circumstances,"  is  bad;  Cook  v.  Cox,  3  M.  &  Sel.  110;  see  Blizard 
Af,  2  B.  &  C.  283.  The  judge  may  amend  a  variance  at  the  trial,  or 
the  precise  words  to  be  indorsed  on  the  record ;  Smith  v.  Knoweldson,  2 
G.  665 ;  S.  C.  9  Dowl.  402.  As  to  setting  out  part  of  a  sentence, 
rford  V.  Eoans,  6  Bing.  451 ;  4  C.  &  P.  74.  As  to  setting  out  continu- 
lentences  which  are  divided  by  others  in  the  libel,  see  1  Stark.  Sla.  2d  ed. 
2  Chit  PL  7th  ed.  465,  note  (p).  Defamation  in  a  foreign  language 
be  set  out  in  that  language  {Zenobio  v.  Axteli,  6  T.  R.  162;  1  Saund. 
note;  1  Chit  PL  7th  ed.  421 ;  Jenkins  v,  Phillips,  9  C.  &  P.  766),  with 
;rment  **  that  the  words  aforesaid  signified  and  meant,  and  were  then 
tood  to  mean  in  the  English  language  as  follows,  that  is  to  say,  &c." 
Innuendoes, — It  is  a  rule  that  an  innuendo  must  not  itself  introduce  new 
or  a  new  charge,  its  office  being  merely  to  point  the  meaning  of  the 
used  by  reference  to  a  prior  inducement;  1  Saund.  243,  note  4;  1  Chit 
1  ed. ;  Dm^  v.  Robinson,  1  Ad.  &  E.  554.  It  is  only  legitimately  used 
it  applies  or  explains  what  is  already  expressed ;  for  instance,  there  is  a 
lium  or  allegation,  that  the  words  were  spoken  "  of  and  concerning  the 
ff,"  then  the  scandal  is  stated,  and  the  innuendo  applies  it  to  the  plamtiff; 
TO  is  an  inducement  of  special  matter,  with  a  colloquium  "  of  and  con- 
g  such  matter,"  and  then  after  stating  the  libel  or  words,  the  innuendo 
the  particular  meaning  thereof  as  applied  to  such  special  matter ;  see 
2,  infra,  569.  The  innuendo  is  bad  if  it  alter  or  enlarge  the  sense  of  the 
r  wcnrds  set  out,  without  a  special  inducement  and  a  colloquium  concerning 
apport  such  innuendo;  1  Saund.  213,  n.  4 ;  1  Chit  PI.  7th  ed.  423 ;  Hall 
ndy,  1  Y.  &  J.  480;  Wheeler  v.  Haynes,  9  A.  &  E.  286.  Thus  a  decla- 
not  showing  by  a  proper  allegation  that  words  were  spoken  concerning  a 
ending,  in  which  the  plsintifi*  was  a  witness,  and  charging  that  defendant 
he  is  forsworn,"  **  meaning  that  the  plaintiff  had  committed  perjury^**  is 
Havkes  V.  Hawkey,  8  East,  427 ;  Holt  v.  SchoUfteld,  6  T.  R.  691.  "You 
>laintiff)  are  a  regular  prover  under  bankruptcies  (meaning  that  plaintiff 
rcustomed  to  prove  fictitious  debts  under  commissions  of  bankrupt),"  bad ; 
nuendo  not  being  supported  by  an  inducement  that  the  words  had  been  so 
used,  &c.;  Alexander  v.  Angle,  I  C.  &  J.  143;  7  Bing.  119.  Instance 
Innuendo,  &c  in  an  action  for  imputing  that  plaintiff  set  fire  to  his  own 
&c.  Sweetapple  v.  Jesse,  5  B.  &  Ad.  27  ;  West  v.  Smith,  4  Dowl.  703.  So 
a  decbration  set  out  this  libel,  **  Society  of  Guardians  for  the  Protection  of 
against  Swindlers  and  Shatters,  &c.  1  (meaning  defendant)  am  directed 
rm  you  that  A.  B.  (plaintiff)  is  reported  to  the  society  as  improper  to  be 
led  to  be  balloted  for  as  a  member  thereof,"  **  thereby  meaning  that 
ff  was  a  swindler  and  sharper,  and  an  improper  person  to  be  a  member  of 
id  society :"  Held,  in  arrest  of  judgment,  that  tne  innuendo  could  not  be 
ted  without  a  previous  averment,  that  it  was  the  custom  of  the  society  to 
ate  swindlers  and  sharpers  by  the  terms,  **  improper  persons  to  be  members" 
:  society;  and  that  it  did  not  appear  that  the  society  described  in  the  hbel 
le  society  described  in  the  introductory  part  of  the  declaration,  and  that 
feet  was  not  cured  by  verdict ;  Goldstein  v.  Foss  (in  error),  2  Y.  &  J.  146 ; 

L489;  6  B.  &  C.  154;  2  C.  %  P.  252.  An  alleged  libel  charged  the 
it  with  advertising  in  order  to  discover  where  property  of  the  plaintiff 
inimendo  that  defendant  thereby  meant  that  plaintiff  was  guilty  of  fraud  u- 
concealing  his  property ;  held  too  large  ;  Levy  v.  Gompertg,  9  A.  &  E. 
But  when  written  or  printed  matter  in  t/<e/Jr imports  a  libel  on  the  plaintiff, 
tCQient  of  extrinsic  circumstances  by  way  of  inducement  is  necessary,  and 
neado  improperly  enlargingthe  sense  will  be  rejected  as  surplusage ;  Day 
^imam,  1  Ad.  &  E.  558.    Thus  in  Harvey  v.  French,  1  C.  &  M.  11,  the 
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JwImHwb  tUtti  thai  the  dcfeodvit  pahSiheJ  of  mi  luuLuwt  A«  |'<*^' 

Jaij  have  mumid  a  true  bill  againat  a  natfeoHn  «r  •mnc  ut^ulr  aaMiJ 
nwk,  ■umbg  tbc  ptaintiff''  lameD^  *•  wkk  ^  tktf  O*  a^t**'' 
«riB  vfii^  IhMt  UM  defcndaat  Ibetefa)-  iha  noMM  la  uaiiiwk  h4  kcw  it  ^ 
teOMd  4at  dM  pbimiff  lud  been  HofWctBd  t»  krc  ban  Md  had  boM  f^V 
of  iW  BJlBd  of  KK^DK  ■  tetter  witlmat  aiiT  msw  or  tieB^Da  lh(tM>  aih- 

williiil.  iliniliitiii  II    Ti  II      il [  iiii^iii  lilliiiit  ■■■ilii  ifci  wiiTril — 

■  wUcct  of  tfannslm,  wiiha  vw«  and  inicDllacxlaMi"  and  ■!«■■  Wd  Aal 
dp*  numrndo  «u  bad.  thm  being  no  iaaodiKian  mrumtuM  l»  aMiMM  i^ 
b«  Ihal  Ikr  pablifalian  irvi  liUUou  ptr  «e,  ihefefoK  tW  mmm*  mj^  bt 


r9«d«rf <u  iurb/iiU|!r.  Wlwre  ibe  acaodal  iaMawptiUa  tf  ODSof  t»v  MaaMM 
•■  fraud  or  fcionf ,  an  innuendo,  wkkh  adoptt  one  memmif  aad  0m  k  lycnE 
cfaaradrr  lA  tbc  ilatidcT,  and  whicli  inDumda  ii  lut  ihmfaa  an  nc  6ec  if  dM 


drdaialKHi  a  bad  one,  becomn  a  material  aait  o 
rejceted ;  SaaM  v.  Cawbn,  3  Camp  461 :  Daw  r.  It  U  \  i.  I  Ad.  *  E.  AM  i 
KiUiiuu  T.  $(of(.  1  C.&M.687:  iJornyT.  Fmck.1  ChU-U-,  M^r. 
BrvK«,  3  B.  &  C.  12Si  and  lee  Hugha  t.  Rta,  1  H.  *  W.  9H. 
An  inoueiido  u  vcn  fre<{u«Dtly  lued  vitbool  oceaaum.  Wbera  Awe  ■  «■  aligl 
tioo  tliat  lli»  irwiU  were  ipuktn  "of  md  eoMCttMM  flia  phiiiliy  aad  A» »orfi 
a*  Ml  out  eitlwr  ilate  bi>  osine  or  mentioa  him  iSm,  "jwo" ar  "lie," and  lb* 
■laiuUroui  matter  ii  charged  absoiutflf  and  affiimatirdj,  an  innneadBt  <a 
("  nmainB  tbe  plaintiff")  would  tenn  to  be  iiniirrnaarj  Wbov  tlae  >ai4 
'-       -  I  cti«]       '     ■  •  "  ■      - 


imiMnt  a  cri»gv  o(  crime,  and  ibe  action  it  for  thai  cWge.  «  .. . 
pUlning  their  muMuog  u  nut  neceaiai)' :  oa  "  he  ii  a  thief,"  or  "  he  robhed  ma,' 
Temliiaon  v.  BrillltbuHk,  4  It.  &  Ad.  630,  or  "  yam  have  done  an  act  far  wbidi 
I  out  traniporl  you,"  CurlU  v.  Curlu,  10  Bing.  447.  The  ioDiieoda  most  mat 
iatroduc*  l>c«  Tad*  quite  dialiucl  from  the  w<inla  charged  to  bare  been  tpokeii, 
ofiOinbebod;  xee  JAiv  T.  Rotiruon,  1  Ad.&E.554;  Gri^lkt  r.  Lrieit,  ii 
L.  J.  219,  Q.  B.  But  where  the  wotdi  are  put  inteTTt>f!ati>eij,  a*  "  who  Mok 
ibe  boner'  an  innuendo  applying  them  to  the  {daintiS)  and  Hating  that  d^ 
fcndant  meant  that  he  itole  the  hone,  it  eaeniial ;  Jarktoa  v.  Adamt,  3  Bli^. 
N.  C.  408.  Where  in  an  action  for  a  libel,  containing  matlen  and  crilicisaia 
of  a  general  nature  evidently  not  alluilins  to  the  plainttS;  and  aim  a  tpceific 
ebar^  againit  him,  the  plaunti^  in  hit  oeclacalioD,  act  out  ibe  eeoenl  matter, 
aod  iDtrodaced  in  m  doing  a  great  eariety  of  niper&ioin  innuendoei,  by  «fnd 
the  pEaiiitilf  Hpji[icd  such  mailer  lo  liimscif,  though  evideiitiv  not  meant  to  refer 
to  liini :  IJenNian,  (  .  J.,  at  the  Irial  refused  lo  strike  out  sueh  innu.Tiiiuei  ;  and 
the  jury  gave  u  j!iTHTal  verdict  nepativinj;  llie  latter  inmii'iidoes:  I'miihumjae  v. 
Freier.  1  M.  &  Jtoh.  i:;5.  Tbc  Court  however  alier«ards  allowed  ilie  plainliff 
to  retain  his  vcrilicl  for  that  purl  of  (be  libel  »hicli  related  fpccitieally  lo  him, 
and  which  was  capable  of  aenaration  from  tlie  rest,  but  gave  the  defendant  cosu 
at  lo  the  part  ne^alived  by  the  jury  ;  2  Ad.  &  E.  C 15. 
(r)  Thr  })a«.iif;e.—\\'\ii-re  particular  damage  is  the  gist  of  the  action,  it  must  be 
apecially  laid,  and  (If  traversed)  proved  at  charEed ;  ibe  general  or  common 
Btalenicjit  of  injury  in  the  declaration  will  not  suliice;  see  [iul.  N,  i*.  C;  (^ure 
V.  Bri»™,  Bui.  N,  1>.  7|  1  -Sauud.  213,  n,  5;  2  Stark.  Evid.  ;!d  ed.  (l.'W  llm,. 
if  tlie  injury  Ik  that  ci-rluin  wrsons  deelim-d  to  deal  wiib  the  pl:iini;tr,  ilieir 
names  iinist  be  stated ;  and  the  loss  of  cusliiniers  not  named,  caiuiot  be  prot  cd 
at  ibe  trial;  id.;  Ihillcyy.  Herring.  8  T,  It.  130;  Mulachy  v,  Sopir.  lu/va ; 
and  aee  Guy  v.  Grigury,  9  C.  &:  P.  6S4.  But  where  tlic  slntenient  of  iiieciol 
damage  with  greai  parliciilurity  would,  from  the  nature  of  the  case,  be  attended 
with  difficulty  and  prolixity,  a  more  general  allegalion  is  allowed.  Thus  where 
a  declaration  for  elandtr,  imputing  incontinence  to  the  plaintiff,  stated  that 
he  WB»  a  preacher  in  a  chapel  and  derived  profit  from  his  preaching,  and 
ly  reason  of  tlic  Klander  "  the  said  persons  frequenting  his  chapel  had  refused 
lo  permit  him  to  preach  there,  and  had  disconliiiued  giving  him  the  gains 
which  they  uauutly  had  and  otherwise  would  have  giren,"  it  was  held  sufficient 
without  saying  wlio  those  persons  were;  llarlUy  v.  Herring,  8  T.  R.  130. 
Where  the  declaration  itated  that  in  consequence  of  the  libel,  the  plaintiff  lost 
the  nrolits  of  certain  performances  at  the  theatre,  it  was  held  that  the  box-keeper 
might  be  aiked  whether  the  receipts  of  the  house  had  not  diminished,  but  not 
whether  particular  perions  had  not  in  consequence  given  up  their  boxes ;  Atlilfy 
T.  llarriion.  ]  Esp.  48;  DeUgal  v.  Uightfy,  8  C.  S:  P.  414, 


DECLARATIONS  IN  CASE  :—LIBEL  AND  SLANDER.    567 

Special  damage  must  be  the  direct  or  immediate  consequence  of  the  defendant's 
act,  and  it  seems  arise  whollif  therefrom;  see  King  v.  Wattty  8  C.  &  P.  614. 
Where  the  p1aintiff*8  master  discharged  him  partly  in  consequence  of  the  de- 
fendant's scandal,  and  partly  on  account  of  his  having  been  dismissed  by  a 
former  master,  it  seems  the  action  does  not  lie ;  2  Stark.  Evid.  3d  ed.  637.  An 
allegation  that  by  reason  of  the  words  one  D.  refused  to  trust  the  plaintiff,  is  not 
aopported  by  evidence  that  defendant  spoke  the  words  to  £.,  who  repeated  them 
to  D.  as  the  defendant's  words;  Ward  v.  Weeks,  7  Biug.  211.  An  averment 
that  *'  by  reason  of  the  premises,  persons  who  would  otherwise  have  retained 
and  employed  the  plaintiff,  declined  to  do  so,"  is  not  proved  by  showing  that 
other  persons  would  have  recommended  the  plaintiff,  and  that  the  persons  named 
in  the  declaration  would  have  employed  plaintiff  on  such  recommendation ;  Sterry 
Foreman,  2  C.  &  P.  592.  The  declaration  should  have  laid  the  loss  of  the 
recommendation  also.  It  is  not  essential  in  these  cases  that  the  party  refusing 
to  deal  with  or  trust  the  plaintiff,  or  dismissing  him,  in  consequence  of  the 
slander,  should  believe  that  it  is  true;  Knight  v.  Gibhs,  1  Ad.  &  £.  43.  It  is 
necessary  to  call  such  party,  and  not  sufficient  to  prove  merely  his  declarations 
as  to  the  cause  of  his  declining  to  deal,  &c. ;  1  Saund.  243  d,  n. ;  TUk  v.  Parsons, 
2  C.  &  P.  201.  It  has  been  decided  that  if  the  damage  arising  from  the  slander 
be  the  wrongjul  act  of  a  third  person,  as  his  dimissal  of  the  plaintiff  before  the 
expiration  of  the  term  for  whicn  he  was  engaged,  or  other  wrongful  breach  of 
contract,  &c.,  such  act  is  not  a  sutficient  ground  of  action  against  the  utterer  of 
the  slander,  it  not  being  the  natural  and  legal  consequence  of  the  words ;  Vicars 
▼.  Wilcocks,  8  East,  1 ;  Morris  v.  Langdale,  2  B.  &  P.  284.  But  this  doctrine 
leems  doubtful;  see  2  Stark.  Evid.  3d.  ed.  637,  note  (i);  Newman  v.  Zachary, 
Aleyn  R.  3 ;  Green  ▼.  Button,  2  C.  M.  Jk  R.  707. 


1st.  LIBELS. 


Per  a  Libel  directly  charging  an  Offence,  and  not  requiring  any 

Inducement. 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  before  and  at  the 
Be  of  the  committing  by  the  defendant  of  the  several  grievances  herein- 
Ser  mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and 
lenredly  enjoyed  the  esteem  and  good  opinion  of  divers  persons  ;  (ti)  yet 
i  defendant,  well  knowing  the  premises,  but  maliciously  (x)  intending  to 
are  the  plaintiff,  and  to  bring  him  into  public  scandal  and  disgrace,  (y) 
Ito  cause  it  to  be  believed  that  he  was  guilty  of  [larceny],  heretofore,  to 
:,  on  {j^c."],  (a)  falsely  (a)  and  maliciously  (b)  did  compose  (c)  and  pub- 


a)  Aa  indocciDeDtof  the  plsiDtiiT's  gene- 
fMd  ebaracter,  and  an  express  allegation 
lis  imoceoce  of  the  offence  imputed  to 
,  aia  asiially  iotroduced  with  considerable 
isity  io  the  dedaraiioo  ;  but  these  state- 
U  an  dearly  unnecessary;  Strachif*8  case, 
Ci^  118;  Jmet  v,  SUvem,  11  Price,  235 ; 
lit. PI. 7th  ed.  414.  Plaiotiff  not  allowed 
MOM  ceoenl  good  character;  Stnart  v. 
tU,  9  Stark.  R.  43 ;  Cornwall  v.  Richard- 
Ry.  &  Mo.  305.  For  the  sake  of  con- 
Msa,  tlM  above  form  is  suggested.  As  to 
'mi  iadoeemeais,  see  Form  2. 
><As  10  malice,  wee  infra,  uote  (6). 
'>  Tiiia  eooeise  allegation  is  sufficient, 
iffyaara  1o  be  preferable  to  the  usoal  pro- 
Katcnent  of  the  plaintiff's  happy  coodi- 


tioo,  and  of  defendant's  envy  and  malevolent 
intentions. 

(t)  Exact  day  not  material ;  words  spoken 
at  difTereot  tiroes  may  be  given  in  evidence  on 
one  count ;  Charlter  v.  Barrett,  Peak,  R.  22. 

(a)  The  libel  or  words  must  be  falu,  and 
the  declaration  always  charges  their  falsity, 
but  probably  the  word  wrongfully  or  mali- 
ciously would  be  sufficient,  at  least  if  there 
were  no  demurrer ;  see  1  Saund.  242  a,  note 
2  ;  Ruwe  v.  Hoar,  1  M.  &  Sel.  304. 

(6)  The  charge  must  be  malicious  in  fact 
or  in  law ;  but  it  seems  that  any  equivalent 
expressions,  as  "  wrongfully  and  falsely,"  &c. 
published,  &c.  would  suffice ;  1  Saund.  242  a, 
note  2 ;  Com.  Dig.  Act.  for  Def.  G.  5 ;  D$ 
Medina  v.  Groves,  15  L.  J.  Q.  B.    The  ma- 
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]ish(d),  and  cause  to  be  composed  and  puhlinlied,  of  and  concerning  the 
plaintiff, (e)  a  certain  [iromcal^.i/)  false,  scandaloua,  raaJicious.  and  de- 
famatory libel,  containing  (amongst  other  things)  the  false,  scnndalouB,  ma- 
llei nus,  de  fain  alory  and  libellous  matters  foUoning,  of  and  concerning  the 
plaintiff*,  (e)  that  is  to  say,  "  He"  (meaning  the  plaintiff)  "  stole  ten  pounds" 
[^c.  setting  out  the  libelloui  matter  in  hac  verba  ;   see  supra,  5Gi,  obs.  (d). 

Sbcohd  Count  for  a  Libel  :  (g) — And  the  defendant  further  contriving 
and  intending  as  aforesaid,  heretofore,  to  wit,  on  [^c.']  falsely,  wickedly  and 
nialietoualy  did  compose  and  publish  a  certain  other  false,  scandalous,  tna- 
licioua  and  defamatory  tibel  of  and  concerning  the  plaintiff,  and  of  and 
concerning  [i^c.  if  there  be  a  Special  inducement,  Tejer  to  the  malier  thereof  at 
hefoTe'l,  containing  [ij-c.  as  before. 

Conclude  the  declaration  as  fuUoiBt.']  By  means  of  llie  committing  of  which 
said  grievances  by  the  defendant,  the  plaintiff  halh  been  and  is  greatly  in- 
jured in  his  said  good  name,  credit  and  reputation,  and  brought  into  public 
scandal  and  disgrace,  and  haih  been  and  is  shunned  and  avoided  by  divert 

persons,  and  otherwise  injured;  (A)  To  the  plaintiff's  damage  oZ  £ , 

and  therefore  he  brings  his  suit,  &c. 

Other  Forms  for  Libel,  charging  Crimes. 
1 .  For  charging  a  gardener  with  larceny  in  stealing  pUtnti,  ^c. ;  Gardiner 
V.  Williams,  2  C.  M.  ^  R.  7S ;  S.  C.  in  error,  I  M.i^IV.  iii5. 


U«  ii  implied  rroia  the  h1>ilTi    0'Bri.»  >. 
Cilmnt.  16  L.  J.  285,  E.ch.,  per  Pj.le,  B. 

447.  (bribe  mode  of  setting  out  ID  iranictl 

ribel,  2  Ch.  P).  7ih  ed.  490. 

Proof  of  eipreis  malice ;   Itosc.   Kv.  6lh  ed. 

(;r)   |^  declaration,  aflei  setting  out  a  libel, 

37i  ;   2  Slarli.  Kv.  fi35.     A  sul,«i|ueni  liL.^1. 

ueiitun  thus:  — "And  the  defendaot  (urllier 

though  itself  acilonable,  may  be  giveo   in  cvi- 

&c."  "  in  a  ceridin  oilier  number  of  Ihe  uid 

5M.&U.  700i   andsecftar-iiftdv.^ifWuJ, 

newspaper  called  .^c."     Held  lliat  this  wit  1 

1  M.  &  ti.807. 

separate  coiinl;   Huihe>v.  «««,  4  H.  i  W. 

(c)  If  there  lie  anv  doubt  whether  ilie  de- 

^04;    and   sr^  Cri//,(i»  v.   i.erri.,   15   L.  J. 

fendant  was  tlie  author,  omil  this  ;   hul  ur,d.^r 

34!*.  «.  11.    Unless,  however,  a  diftmidm 

tho  allegalioD  in  the  leii  pioof  of  publicaiiua 

at  the  lime  of  speaking  the  wolds  »l.ieh  fol- 

ooly  would  suhiiin  the  aciion. 

(.;)   See   1  SauDd.  34-2,  o.X;    \  Chit,   PI. 

cnnttiired   &c."   be  assigned,  the  whote  wdl 

7lh  ed,  456.  ti.  (h)    KviJence  of  pul.licaiion  ; 

be  taken  as  one  counl ;   AlJ-ed  v.  Farlou,  15 

Rose.  6ili  ed.  307  ;  2  Sid.k.Ev.  3.1  ed.  6J0. 

L.  .1. 2.i!l,  (J.  B.    The  mw  i  ules  on  pleading 

AlihouKh  the  plea  aJmitt  tlie  publitalioti,  ilie 

prevent  a  second  count  ojvon  the  same  libel ot 

plainiiir  maj  pmve  ihe  mariner  of  the  |iubli- 

words   with   vjnatiiins ;     but    Iheni    luaj   of 

cation  with  a  vie*  to  the  amoi.nl  of  damages ; 

cuise  be  an  addilion.il  count  ot  counts  fot 

Vines  V.  Seretl,  7  C.  &  I".  163. 

distinct  libels  or  words.   See  <i<i(c.  6.  aoW  (*). 

(>)  See  «,.lt.  r,Gi,  obs.  (e>).    Iq  the  case 

(1.)   No  al!c-galion  oi   proof  of  damage  U 

of  n  newspdpcr  or  letter,  my  "  in   a  ccitain 

nir^sxiru  where  the  worils   are   actionable  ot 

newspaper  called  [The  Tinie-.!,"  it  -  in  a  cer- 

themselves,  and  not  in  respect  onlv  of  tpecill 

lain  leiieradd.essed1o<S:c.,"lhoi>eh  this  is  not 

damage;   Tripi,  v.  Thorn:,!.  3   B.  *  C.  437; 

esseiiiiai;  2<:hii.  t>l.7ih  ed.  465.D.(.0-     As 

JI!.,|jrAu  v.  S,.^r,   3  Uins.   N.  C.  3M,  ■«■ 

lo   proof  of  libels   in  newipnpeis,  see  6  £i  7 

1ind.,I.C.J.    As  lo  special  damage.  Ks  pal. 

Will.  4,  c.  76;   Hi-kryy.  ]\ilU„...,«.  1  Car.  & 

5B0,  Fo,m7,aoda««,  566,  ob^(r).    Th. 

Slafih.  400.   It  cannot  be  >ho»n  in  mitigation 

above  general  slalement  of  damige  will  Mt 

be  sulficcnl  to  Id  in  e-idence  of  .peci.1  d^ 

mage,   and   will    not   aid   even   after  wdiel 

&  Rob.  312. 

{/>  See  B^sdetl  ..  J™«j,  4  U.  &  W. 

where  special  verdict  is   aecesiaiy ;  Am  f. 
Cra,XB,  2  Ad.  &  E.  2.                                ' 
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I.  For  a  Ubel  in  a  newspaper  containing  a  report  of  legal  proceedings; 

mean  v.  Thwaites,  SB.^  C;  and  see  Delegal  r.  Highley,  S  B.  N.  C. 

\  8  C.  4*  P'  ^^9  as  to  the  right  to  report  legal  proceedings. 

8.  Far  a  Hbel  vpon  the  plaintiff  in  regard  to  the  evidence  he  had  given  as  a 

^ss  under  a  commission  of  lunacy;  Roberts  ».  Brown,  10  Bing.  519; 

if,  4-  Se.  407,  S.  C. 

4.  For  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange  ; 

ockley  o.  Clement,  4  Bing.  162. 

2.  Far  a  Libel  not  directly  accusing  the  Plaintiff,  and  requiring  m 

special  Inducement,  (t) 

Commencement^  ante,  5.]  For  that  whereas  the  plaintiff  before  and  at  the 
ooe  of  the  committing  by  the  defendant  of  the  several  grievances  herein- 
ier  mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and 
iservedly  enjoyed  the  esteem  and  good  opinion  of  divers  persons :  and 
liereas  before  the  committing  by  the  defendant  of  the  grievances  herein- 
fcer  mentioned,  (Jc)  a  certain  horse  of  the  defendant  had  been  and  was 
loniously  stolen,  taken  and  carried  away  by  some  person  or  persons  [or 
Ue  that  the  defendant  ''  was  possessed  of  a  horse,  and  had  asserted  and 
arged/'  or  "  it  had  been  asserted  and  charged,  that  his  said  horse  had 
ien  and  was  feloniously  stolen,  (/)  taken  and  carried  away  ;"(m)]  yet  the 
ifendant,  well  knowing  the  premises,  but  contriving  and  maliciously  in- 
ttding  to  injure  the  plaintiff,  and  to  bring  him  into  public  scandal  and 
igrace,  heretofore,  to  wit,  on  [<Si'C.],  falsely  and  maliciously  did  compose 
id  publish,  and  cause  and  procure  to  be  published  of  and  concerning 
le  plaintiff,  and  of  and  concerning  the  said  horse  and  the  said  ("  sup- 
Ned")  stealing  thereof,  (n)  a  certain  false,  scandalous,  malicious  and  defa- 
■tory  libel,  containing  (amongst  other  things)  the  false,  scandalous, 
ilicious,  defamatory  and  libellous  matters  following,  of  and  concerning  the 
antiflr,  and  of  and  concerning  the  said  horse  and  the  said  (**  supposed") 
Mliiig  thereof,  (fi)  that  is  to  say,  "  He  (meaning  the  plaintiff)  is  the  person 
lio  took  my  (meaning  the  defendant's)  horse  (meaning  the  said  horse  herein 
M  nentioned)  fVom  the  field,"  thereby  meaning  that  the  plaintiff  had 
looioiitly  stolen,  taken  and  carried  away  the  said  horse.  By  means,  [4*^. 
leiwfe  as  in  Form  1. 

fi)  SeecMlf,  503,  obt.  (a).  there  will  be  a  variance;  see  Sktpkerd  v. 

[ir)  S«e  other  iostaoces  in  the  caites  cited  BlUs,  2  Stark.  K.  510. 

y»663,obf.  (a);  Steph.  5th  ed.  Ind.  in  vac.  (m)  As  to  this  special  iDducement,  leeanft, 

iriil  fbrm  where  the  words  imputed  that  563,  obs.  (a). 

iati#MI  ftrt  to  his  own  property,  which  he  (n)  The  colloquium,  &c.  must  refer  to  all 

I  lawffd,  tae  SwtttappU  v.  Je«M,  and  Wett  the  matters  stated  in  the  special  inducement, 

ydSk;  R%ftyv.  ffermi,  cited  anfe, 563,  obs.  which  are  material  to  give  the  necetsaiy  ex- 

tyOr"  tano,"  according  to  the  fact,  or  plana tion  \  see  anu^  364,  obt.  (b). 
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3.  For  a  Libel  imputing  Immorality  or  General  Misconduct. {o) 

The  lieclara^on  will  be  according  to  Form  I,  mpra.  No  ipecial  indueemcDl  wBl' 
be  requisite  if  the  libel  import  per  k  Bcandalous  maitf  r  of  ui  acdoiiBUe  natsre  (  mw 
mlr,  flea,  ob»  (a)i  and  Hagha  v.  Riei,  4  M.&  W.  201;  and  the  following  foniu. 

For  a  libel  eharging  that  the  plainliff  obtained  money  by  unfair  play  ; 
Digby  c.  Tliompson,  4  B.  4-  Ad.  821. 

For  imputin/f  that  plaintiff  by/uTiout  drilling,  IfC.  drore  hii  carriage  agatnii 
mother,  and  occasioned  death,  ^c. :  Lord  Churchill  ».  Hunt.  2  B.  4-  Al.  6S5. 

For  imputing  to  the  plaintiff  unfair  practicet  connected  irith  kor»e  racing; 
arevJlle  c.  Chapman,  5  Q.  D.  731. 

Far  a  libel  charging  that  plaintiff  mat  a  "  black  sheep,"  ffilh  an 
M'Gregor  b.  Gregory,  11  M.  4-  If.  287 ;  2  D.  N.  S.  7G9,  S.  C. 


4.  For  a  Libel  upon  the  Plaintiff  in  his  Office,  (p) 

For  a  libel  upon  plaintiff  in  kit  qffice  of  mayor,  impiUiitg  peculatton  in 
regard  to  charily  funds ;  Goodhurne  v.  Bowman,  9  Biag.  532;  2  M.  ^  Sc. 
700.  S.  C. 

For  a  libel  on  a  juitiee  of  the  peace;  Adams  v.  Meredew,  3  1'.  4/.  219, 
oterntling  2  Y.  Sf  J.  417.  S.  C. 

On  overteers  of  the  poor ;  Csnnell  v.  Curtis,  2  Bing.  N.  C.  228 ;  Wcwd- 
ward  0.  Dowsing,  Z  M.S(  R.Tk;  Ciieese  p.  Scales,  10  M.  if  IT,  488. 

On  churchmardena ;  Jackson  b,  Adams,  2  Scotl,  599  ;  3  Bing.  N.  C.  402. 

On  an  alien  Turkish  Dragoman ;  Pisani  0.  Lawson,  6  B.  jV.  C.  90. 

5.  Fvr  a  Libel  upon  the  Plaintiff  in  his  Profession,  (q) 


For  a  Libel  vpon 

•  ait  Attorney,  {r) 

Commencemfiil,  ante,  0.]     l-or  that  whereas  the  plairnllf,  before  and  at  the 

time  of  the  committing  of  tlie  grievances  by  the  dtfundant  as  hereinafter 

<n)  See  o«((.  563.  obs.  i. 

siim,"  i,c.;    d-Hf.  583,  obs.(A).      For  .c- 

(p)  See  Com.  Dig.  and   Bad.  Ab.  Libels; 

Staik.  SI.  115;  Lumb^  v.  Alldi,-/.  1  C.  &  J. 

cusing  an  atioiney  of  "  sbarp  practice,"  «llh 

301.  A.  C. 

innucndi.es,  &c.;  li^udtli  v.  Jo»,s.  4  M.  &  W. 

(f )  See  other  cases  ai  to  Hlels  on  medical 

446;  S.  C.  7I)o»l.210. 

men,  Sniih  ..   T«ul,.r,   1    N.   11.  198 ;   lia- 

<r)  Wbai  matter  is  actionable  »  a  libd 

mngtt.  flua,i,9  liing.533;  Aure-v.  Crann, 

or  slander  of  an  ailorney,  see  Day  v.  Uutttr, 

2  A.  St  E.  U,  ciled  a«lf,  562.  oiii.  2.     Libel, 

3  Wils.  59;    rhillipi  v.  Janun.  1  Esp.  K. 

thai  phyiician  is  not  quiiilied.  and  evi>Ience  ; 

6J4;  JU»v  V.  ».nu'„.3  ]).&C.II3;  ID. 

CMi-u  ..  CuT-igit.  1  Ad.  it  i:.  695  ;  Hoic. 

Ai    R.  679:  Stark.  Slander,  123.     U'oidi  of 

Kt.  6ih  ed.  :i73  :   2  Staik.  ¥.v.  3d  ed.  (iJ7. 

genera]  abuse,  not  relatiuE  10  plaintiff  >i  at- 

Apoihecarj  ;    Edull  v.  »«j«II,  2  D.  X.  S. 

641;  S.  C.  4  M.  4l  G.  1090. 

S7a.     See  a  form  for  accusing  an  altatciey  ot 

It  is  essential  to  liave  a  special  induremenl 

"abarp  practice,"  with  ioouendoei,  iio.,  Bajr- 

itli  y.  J«„«,.  4  M.  &  W.  446 ;  S.  C.  7  Do.l. 

and  ilalsDient  that  the  matter  »lt  published 

210. 
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tionedy  was  a  person  of  good  name,  credit  and  reputation,  and  deservedly 
»ycd  the  esteem  and  good  opinion  of  divers  persons :  and  whereas  the 
DtiflTy  before  and  at  the  time  (s)  of  the  committing  of  the  said  grievances 
:he  defendant,  was  an  attorney,  and  carried  on  business  as  an  attorney (0 
1  fairness,  honour  and  respectability,  (u)  and  thereby  made  divers  great 
AS  and  profits,  and  shortly  before  the  time  of  the  committing  of  the 
fivances  by  the  defendant  hereinafter  mentioned,  the  plaintiff  had  been 
lined  and  employed  as  such  attorney  by  one  P.  H.,  to  commence  and 
otecute  a  certain  action  against  the  defendant,  and  had  by  virtue  of 
i  under  such  retainer  commenced  such  action  against  the  defendant : 
d  whereas  the  word  "  pettifogger"  means,  and  was  and  is  intended  by 
e  defendant  to  mean  an  attorney  guilty  of  low,  dishonourable,  and  dis- 
iceful  practice  as  such  attorney ;  Yet  the  defendant,  well  knowing  the 
emises,  but  contriving  and  maliciously  intending  to  injure  the  plaintiff  in 
I  good  name,  fame  and  credit,  and  to  bring  him  into  public  scandal,  infamy 
d  disgrace,  and  to  hold  him  up  to  public  contumely,  scorn  and  ridicule, 
d  to  cause  it  to  be  suspected  and  believed  by  his  neighbours  and  subjects 
U  he,  the  plaintiff,  was  a  person  of  bad  character,  and  carried  on  his  said 
tiness  disreputably,  and  had  knowingly  commenced  the  said  action  upon 
mfficient  ground  and  without  adequate  cause,  and  that  he  had  undertaken 
conduct  the  same  as  such  attorney  as  aforesaid  from  unworthy  and  im- 
Bper  motives,  and  not  in  the  regular  and  usual  way  of  his  business  as 
ch  attorney,  and  to  vex,  harass,  oppress  and  impoverish,  and  wholly  ruin 
e  plaintiff,  heretofore,  to  wit,  on  [4*^*]  falsely,  wickedly  and  maliciously 
i  compose  and  publish,  and  cause  and  procure  to  be  composed  and  pub- 
bed  of  and  concerning  the  plaintiff,  and  of  and  concerning  his  conduct  as 
cfa  attorney,  respecting  the  said  action,  a  certain  false,  scandalous,  mali- 
Mu  and  defamatory  libel,  containing  the  false,  scandalous,  malicious  and 
Amatory  matter  following  of  and  concerning  the  plaintiff  and  his  conduct 
the  premises,  that  is  to  say  [^c],  meaning  and  intending  thereby  that  the 
dbtiff  had  commenced  the  said  action  in  manner  aforesaid,  and  had 
owiDgly  undertaken  the  same  from  unworthy  and  improper  motives  and 
t  in  the  regular  and  usual  way  of  his  business  as  such  attorney,  and  that 
Ctfried  on  his  said  business  as  an  attorney  in  a  low  and  pettifogging 


t)  1  CbiL  PI.  7th  ed.  416,  note  (i). 

0  Tbit  general  allegation  is  sufficient 
htai  thawing  adreission,  &c.    As  to  evi- 

01  He  t  Siark.  £v.  dd  ed.  627,  628.  In 
l^li  prote  that  plainliff  is  an  attorney  (if 
hi  hf  plea)  an  entered  cojp^  of  the  roll  of 
miaa,  argued  by  the  plaiotiff,  is  sufficient. 
Iv  boek  frem  the  master's  office,  contain- 

of  all  the  attornies,  produced 
IB  whose  custody  it  is  kept,  is 
together  with  proof  that  plain- 
ts attorney  at  the  time  of  the 
i;  B.  V.  CrouUy, 2  £sp.  R. 526; 


Lewis  V.  Walter,  3  B.  &  C.  138 ;  Jonet  v. 
Stevens f  11  Price,  251.  And  the  stamp  office 
certificate,  countersigned  by  the  master  of 
K.  U.  is  sufficient  primA  facte  evidence  of  the 

fiarty  heing  an  attorney  of  that  court;  Spar-' 
ing  V.  Heddan,  9  Bing.  11.  Where  the  libel 
itself  admits  plainliff  was  an  attorney,  no 
other  evidence  thereof  is  requisite,  ante,  664, 
obs.  (a). 

(u)  The  plaintiff's  general  professional 
character  cannot  be  pat  in  issue  by  traverse 
of  this  allegation ;  Jones  v.  Stevens,  11  Prioe, 
236. 
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roaaner.  By  means  of  the  committing  of  which  uid  grievancM  by  t 
defenduit  aa  aforeaaid,  the  plaintiff  hath  been  and  U  greatly  injured  is  I 
aaid  good  name,  fame  and  credit  aa  such  attorney  and  otherwiae,  and  brang 
into  public  scandal,  infamy,  disgrace,  contempt  and  ridicule,  and  by  lean 
of  the  committing  of  die  said  grievances  by  the  defendant  as  afoMMi 
divers  persons  have  from  thence  wholly  refused  and  still  do  refuse  to  bai 
any  transactioa,  acquaintance  or  discourse  with  the  plaindS*  as  tbey  wcf 
before  used  and  accustomed  to  have,  and  otherwise  would  have  bad ;  m 
the  plaintiff  hath  been  and  is  fay  means  of  tfaese  premises  greatly  injandii 
bis  said  profession  and  bnsinets  and  otherwise  ;   To  the  duoage,  lie. 


Other  Fomu  for  Libels  on  Profesiional  Men. 
UpoH  a  proctor,  dargatg  cxtoriion ;  Clarkson  e.  Lawaon,  6  Biag.  S6& 
On  an  attorney  and  vettry  clerk  of  a  parith ;  May  e.  Brown,  SB.iC 
113. 

Or  Phytidam,  see  cases,  cited  ante,  5G3,  obs.,  and  570,  note  (;). 

6.  For  a  Libel  on  the  Plaintiff  in  his  Trade  or  Occupation  (f> 
See  general  Form  for  Slander,  pott,  677,  Form,  5. 

For  a  Libel  on  a  Railway  Company  (y). 
Cmnmeneement,  ante,  5.]     For  that  whereas  the  said   company,  brf 
and  at  the  times  of  the  committing  of  the  grievances  by  the  defendatf 
hereinafter  mentioned,  were  and  still  are  a  company,  incorporated  by 

ind  by  virtue  of  ihe  prori 
a  of  the 
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ward  to  the  said  coropany,  and  for  divers  otber  iraeful  and  laudable  pur- 
Mea ;  and  the  making  the  said  railway,  with  all  proper  and  necessary  works 
id  eoDTeniences  connected  therewith,  was  and  is  calculated  to  be  and 
rodoce  a  great  public  good,  by  opening  a  cheap  and  expeditious  communi* 
itkm  between  the  metropolis,  the  port  of  London,  and  the  town  and  neigh- 

Mwrbood  of ,  and  was  and  is  likely  and  calculated  to  facilitate  the 

MKM  of  transit  and  traffic  for  passengers,  goods,  and  chattels,  and  mer- 
cbodiae,  between  the  metropolis  and  the  southern  and  western  parts  of 

Isgland,  and  between  the  metropolis  and respectively,  and  the  adjacent 

dittricta  and  the  several  intermediate  towns  and  places ;  and  whereas  the 
Mid  undertaking  originated  with  and  was  set  on  foot  and  promoted  by 
firioos  persona  having  an  interest  in  the  improvement  and  advancement  of 
die  Slid  town  of  — ^  and  the  neighbourhood  thereof,  and  in  the  property 
01  the  said  town  and  the  neighbourhood  thereof,  and  in  the  districts  and 
[laces  upon  and  near  to  the  line  of  the  said  intended  railway  ;  and  very  many 
^  the  said  persons  with  whom  tlie  said  undertaking  originated  were  resident 
Q  the  said  town  and  in  the  neighbourhood  thereof,  and  upon  and  near  to  the 
ine  of  the  said  intended  railway  ;  and  the  said  undertaking  was  conceived 
nd  set  on  foot  and  promoted  for  the  fair  and  bond  fide  purpose  of  making  a 

operior  communication  by  means  of  the  said  railway  from  London  to , 

od  (or  other  legitimate,  reasonable,  and  useful  purposes  in  connection  there- 
vidi ;  and  such  objects  have  always  been  pursued  by  the  said  company, 
lad  are  still  pursued,  with  industry,  zeal,  and  integrity,  as  the  said  defendant 
veD  knew ;  and  whereas  by  the  said  act  of  parliament  the  said  company 

vera  empowered  to  raise  a  sum  not  exceeding  £ ,  for  making  and  main- 

IttUDg  the  said  railway  and  other  works  by  the  said  act  authorized,  and  for 
-Ik  general  purposes  of  the  said  act ;  and  it  was  and  is  provided  in  and  by 

ikt  said  act  that  such  capital  should  be  divided  into shares  of  £ 

€Kh;  and  whereas,  before  and  at  the  time  of  the  committing  by  the 
^Midant  of  the  grievances  hereinafter  mentioned,  the  existing  traffic  upon 
As  line  of  road  over  and  along  which  the  said  railway  was  by  the  said  act 
Is  passi  including  coach  parcels  and  merchandize,  would  produce  a  much 

lager  sum  than  £ per  centum  on  ;£*— ;  and  whereas,  before  the 

coamitting  by  the  defendant  of  (he  grievances  hereinafter-mentioned,  the 
nid  eompany  had  applied  to  parliament  for  the  purpose,  amongst  other 
&ings,  of  obtaining  the  power  to  raise,  by  shares,  a  further  sum,  being  much 

kMtban;£ ,  to  wit,  £ ,  as  a  further  and  additional  capital,  to  be 

inrided  into  — ^ —  shares,  of  £ each ;  and  a  certain  bill  had  been  and 

IBS  brought  into  and  was  and  is  pending  in  parliament  for  that  purpose,  and 
och  bill  never  contained  any  provision,  nor  was  it  ever  contemplated  or 
MBdcdt  that  such  new  shares  should  take  precedence  of  any  dividends ; 
■1  whcmaa  before  and  at  the  time  of  the  committing  by  the  defendant  of 
le  grievances  hereinafter-mentioned,  the  plan  contemplated  by  the  said 
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company  for  disposing  of  il.e  said  shares  was  to  give  to  the  holders  of 
original  shares  in  the  said  company  the  option  of  taking  the  said  new  shares 
in  rateable  proportion  to  the  shares  of  which  the  said  holders  were  on  ■ 
certain  day,  to  wit,  the day  of a.  d.  -  ■  ■ -,  the  registered  pro- 
prietors in  the  said  company  ;  and  in  case  the  whole  number  of  the  said  new 
ahares  should  not  be  taken  as  aforesaid,  then  to  offer  the  remainder  to  sttdi 
reffHtered  proprietors  of  original  shares  as  were  disposed  to  take  more  than 
their  rateable  proportion ;  and  if  any  of  the  said  new  shares  should  then 
remain  to  offer  snch  remainder  to  the  public ;  and  whereas  before  the 
committing  by  the  defendant  of  the  grievances  hereinafter-mentioned,  the 
said  plan  was  adopted  at  a  general  meeting  of  the  said  company,  and  the 
details  of  the  said  plan  were  and  had  been  published  in  a  certain  public 

newspaper,  called  the  " ;"  Yet  the  defendant,  well  knowing  the  several 

premises,  but  contriving  and  wickedly  and  maliciously  intending  to  impede 
the  said  undertaking  and  injure  the  said  company,  and  lo  bring  the  said 
company  into  public  disgrace  and  contempt,  and  to  depreciate  the  valne  of 
the  property  of  the  said  company,  and  of  the  shares  tlierein,  and  to  impo- 
verish and  ruin  the  aaid  company,  heretofore,  to  wit,  on  the day  of 

,  A.  D. ,  falsely,  wickedly  and  maliciously  did  publish,  and  cause 

to  be  published,  in  a  certain  newspaper,  called  the  " ,"  a  certain  false, 

scandalous,  malicious  and  defamatory  libel  of  and  concerning  the  said 
company  and  the  said  undertaking,  and  of  and  concerning  the  said  appli- 
cation to  parliament,  and  the  said  bill  so  brought  into  parliament  in  reference 
to  such  additional  capita!,  and  of  and  concerning  the  several  matters  and  pre- 
mises containing  the  false,  scandalous,  malicious,  and  libellous  matters 
following  of  and  concernin<;  the  said  company  and  the  said  undertaking,  and 
of  and  concerning  the  said  application  to  parliament,  and  the  said  bill  so 
brought  into  parliament,  in  reference  to  such  additional  capital,  and  of  and  con- 
cerning the  said  several  matters  and  premises,  that  is  to  say,  [^hcrc  srl  out  libelyl 
by  means  of  the  committing  of  which  said  grievances  by  the  defendant  as 
aforesaid,  the  said  company  have  been  and  are  greatly  injured  and  brought 
into  public  disgrace  and  contempt,  and  theTaluo  of  tlie  property  of  the  said 
company,  and  of  the  shares  therein,  was  and  is  much  depreciated  ;  and  the 
said  company  have  been  and  are  otherwise  greatly  damnified  ;  To  the  damage 
of  the  said  company  of  £ -,  and  therefore  they  bring  their  suit,  &-c. 

Other  Forms  for  LibcU  on  Parlies  in  their  Business,    Trade, 
Occupation,  ^'c,  see  post,  570. 

Upon  a  banking  Jinn,  charging  that  they  had  slopped  payment  ;  Forster  t. 
Lawson,  3  Bing.  453  ;  Bromage  e.  I'rosser,  \  B.lfC.  21-7.  The  like,  by  one 
of  a  firm  for  a  similar  charge;  Robinson  tJ.  Marchanl,  15  L.  J.  135,  Q.  B. 
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Upom  flmniiff  as  a  stagecoach  proprietor ;  Clement  v.  Chivis,  9  B.  Sf  C. 
72. 

For  a  Ubelf  charging  that  a  commercial  firm  were  a  swindling  concern ; 
}Urke  V.  Taylor,  2  Bing.  N.  C.  654. 

Agakui  a  society  for  the  protection  of  trade  for  publishing  the  plaintiff's 
MM  inaUsi  of  persons  who  were  deemed  swindlers  in  trade  by  the  society ; 
QoMstein  ▼.  Foss^  in  error,  4  Bing,  489  ;  Humphreys  v.  Miller,  4  C,  SfP.  7. 

Ar  a  libel  on  plaintiff  as  surveyor y  SfC,  to  a  company ;  Rutherford  v. 
Sfaiia,6i9tii^.  45]. 

jPor  a  hhel  on  plaintiff  as  a  civil  engineer ,  with  special  damage  ;  Brooks  o. 
Bttidiard,  \  C.  Sf  M.  779. 

Ar  a  Ubel  on  plaintiff  as  the  vendor  of  a  medicine  ;  Morrison  v,  Harmer,  3 
%.  N.  C.  759. 

By  a  servant  against  his  late  master,  for  a  libel,  whereby  plaintiff  lost  a 
itmtion ;  Pattison  v.  Jones,  S  B.  ^  C.  578. 

Am  for  a  libel  in  giving  a  governess  a  false  character  and  law,  ^c.  ; 
Kontain  o.  Boodle,  3  Q.  B,  5. 

'  Ar  a  libel  on  plaintiff  as  a  cook  ;  Prudhomme  v.  Eraser,  I  M.  ^  Rob. 
415;  tAd.^E.  645. 

7.  For  a  Libel  on  Plaintiff's  Title  to  an  Estate^  post,  580. 


2ndly.  SLANDER. 


1.  For  Verbal  Slander,  directly  charging  an  indictable  Offence,  and 
not  requiring  Explanation  by  Inducement,  (z) 

'  Commencement^  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at 
tks  time  of  the  committing  by  the  defendant  of  the  several  grievances  here- 
^Aer  mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and 
4eKrvedly  enjoyed  the  esteem  and  good  opinion  of  divers  persons ;  (a)  yet 
4s  defendant,  well  knowing  the  premises,  but  contriving,  and  wickedly  and 
Ijih'ciously  (5)  intending  to  injure  the  plaintiff  and  to  bring  him  into  public 
^EMidal  and  disgrace,  heretofore,  to  wit,  on  [SfcJ]  in  a  certain  discourse  which 
Ae  defendant  then  had  of  and  concerning  the  plaintiff,  (c)  in  the  presence 
vd  hearing  of  divers  persons,  (d)  then  in  the  presence  and  hearing  of  those 
iKnoDs  falsely  («)  and  maliciously  spoke  and  published  of  and  concerning 
4e|iiaintifir(y*)  the  false,  scandalous,  malicious,  and  defamatory  words  fol- 

.(t)  Seeoate,  562,  obs.  1.  (d)  AllegatioD  "in  the  preseDce,  &c.  of 

(t)  As  to  this  geoeral  inducement,  see  A.  B.  and  others."     Proof  that  the  words 

■ttb",  607,  ■ote(a).  were  uttered  before  oihers,  but  not  A.  B., 

(I)  Set  mku,  567,  note  (6).  variance  not  material ;  Bull.  N.  P.  6. 

(e)  As  to  the  colloquium,  2cc.  see  anU  564.  (e)  See  an«,  6()7,  note  (a). 

lb.  (b)  (/  )  See  ante,  564,  obs.  (b). 
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'  lowing,  that  is  to  say,  {g)  "  He"  (meaning  the  plaintiff.)  (A)  [Kltiifg  out  the 
«»■(/«.]  [Second  conn/,  (i)  And  afterwards,  to  wit,  on  [^c]  in  a  ccruia 
Other  discourse  which  the  defendant  then  had  in  the  presence  and  hearing  of 

.  divers  other  persons  of  and  concerning  the  plaintiff,  the  defendant,  further 
■ontHving  and  intending  as  aforesaid,  then,  in  the  presence  and  hearing  of 
tiuMC  perKons,  falsely  and  mslicioualy  spoke  and  published  of  and  concerning 
the  plaintiff(A')  other  the  false,  [dfc.  at  be/ore]  ;  By  means  [.j-e,  ilate  general 
damage  as  in  Form  1,  aale,  568;  tee  ante,  566,  obs.  (r).  //"  ihe  pUtintiJf 
claim  damages  for  a  special  injury,  slate  such  injvri/  ;  see  j)Ost,  580,  Form  7. 


2.  Form  for  Slanderout  Words  not  directly  accusing  ihe  Plaintiff  of 
an  Offence,  and  requiring  ike  aid  of  a  Special  Inducement.  (/) 
Commencement,  ante,  5,]  For  thai  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  by  the  defendant  of  the  several  grievances  hereinafter 
mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and  deservedly 
enjoyed  the  esteem  and  good  opinion  of  divers  persons.  And  whereas  [liere 
state  Ihe  special  or  extrinsic  matter  in  reference  to  which  the  jrords  were  spoken, 
and  which  require  the  assistance  of  such  statement  to  render  them  actionable,  or 
lo  apply  their  meaning  to  a  particular  point ;  see  ante,  £63,  obs.  (n) ;  and  many 
formt  in  the  caies  referred  to  there ;  see  Form  3,  ante,  569,  and  Forms,  2  C/ii/. 
Fl.  7  ed.  408.  Form  for  an  indirect  charge  of  Perjury,  id.  ;  and  Angle  c. 
Alexander,  7  Bing.  lli>.  Form  of  Inducement  mhere  the  charge  nas  that 
plainlifsetfre  to  his  own  house,  Sweetapple  v.  Jesse,  5  B.  ^  Ad.  37  ;  West 
v.  Smith,4Z)on'/.  703:  ante,  563,  obs.  (&).J  Yet  the  defendant  [i^c.  prucwif 
as  in  preceding  firm,  taking  care  to  charge  not  only  that  the  d'lscoune  iras  had 
and  Ihe  n-ords  were  spoken,   "  of  and  concerning  the  plaintiff,"  but  aho,  •'  and 

of  and  concerning  the  said ,"  or,  "  and  of  and  concerning  the  several 

matters  and  premises  aforesaid  "  ;  sec  ante,  5G 1-,  obs.  (a),  and  Form  3^,  ante, 
5G0  ;  and  then  add  an  innuendo,  giving  ihe  i>articular  meaning,  as  in  that  form.'] 
By  means  [<.$■£.  as  in  Form  1,  ante,  r,G7. 


3.  For  Slander  of  the  Plaintiff  in  his  Office. 

,  S'C.  nnle,  570.   Form  i.     Slander  of  a  Magistrate,  2  Cliil.  I'l.  7  ed.  470; 


(g)  We   hive  »en  ihat   Ihe    very    words 

C.i74;  £ti(v.  /!„. 

■»i.  13  Ki5l 

.554. 

(fc)  As  10  the  inn, 

jcndo.seea 

u!t,  565,  obL 

Slaoderous  words  il.argad  as  adilie.s»d  lo  Ilic 

<£). 

plainiifr  in  Iho  Mcond  person  tie  not  sop- 

(0  Seean((,56e, 

note  (p).    Words  spoken 

poned  by  evidence  ot  words  »|)oten  of  him 

at  dilTerent  li.nes  m. 

ay  be  given 

ID  evidence 

(though  preseul)  in  the  third  person  ;  Slaa- 

on  one  count ;  Char 

■t,  I'eake,  R. 

«-Td  r.  Harper.  5  M.  &  R.  295,  and  t.« 

2i. 

t(riJ  ;   Kei  v.  Brrry,  *  T.  It.  217.     If  words 

lk)tl  there  be  a 

iremenl.  ny. 

be    uttered  as  the  words  of   another,  or  as 

■'andorandconcer 

d,"  ic. ;  M« 

a  rumour,  l>ut  be  de»-ribed    as    d.^fendant-s 

a,,le,  S64ol,s.  (n). 

((>   ;)..l..&63,ol, 

».  (.). 

a  variance;  MThtrum  v.  DanieU,  10  13.  & 

^^ 
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4.  Far  Slander  of  the  Plaintiff  in  his  Profession. 

See  the  Forms,  ante,  570  to  572,  and  obs.  562. 

Commencementt  ante,  5.]     For  that  whereas  [state  plaintiff  ^s  general  good 
dmraeterf  as  in  Form  1,  ante,  567,]  and  whereas  before  and  at  the  time  of 
Ae  committing  of  the  several  grievances  by  the  defendant  hereinafter  men- 
tioned* the  plaintiff  was  and  still  is  an  attorney  [or  "  physician,"  ^c.  as  the 
tue  may  k],  and  hath  always  exercised  and  carried  on  the  said  profession 
nd  business  with  honesty,  integrity  [shiW],  credit  and  reputation  [using  such 
wsris  as  are  applicable,  in  reference  to  the  nature  of  the  calumny],  to  the  com- 
fcrtable  support  of  himself  and  his  family,  and  the  increase  of  his  riches, 
[And  whereas,  ^c.  stating  any  special  matter  necessary  to  explain  or  give  effect 
hthe slanderous  words;  see  Form  2,  ante,  569]  ;  yet  the  defendant  [proceed 
CI  81  Form  1,  ante,  567,  to  the  end  of  the  statement  of  the  words,  taking  care 
Estate  that  the  discourse  was  had  and  the  words  were  spoken  *'  of  and  concem- 
hg  the  plahUiff,**  "  and  of  and  concerning  him  in  relation  to  his  said  profes- 
MD  and  business ;"  and  if  there  be  a  special  inducement  of  particular  matter f 

eH  **  and  of  and  concerning  the  said ,"  ^c]     By  means  [4*c.  proceed 

ad  eoaclude  as  in  Form  5,  ante,  570,  stating  special  damage^  if  any ;  see 
Fam  5,  post, 

6.  For  Slanderous  Words  of  the  Plaintiff  in  his  Trade  or 

Occupation,  (m) 
[Form  imputing  dishonesty.] 
Commencement,  ante,  5.]     For  that  whereas  the  ^IsLintiff  [state  the  general 
fMtf  character,  as  in  Form  1,  ante,  567.']    And  whereas  before  and  at  the 
iIm  of  the  committing  by  the  defendant  of  the  grievances  hereinafter  men- 

tJMHd,  the  plaintiff  was  a ;  and  hath  always  used  and  exercised  the 

iaid  trade  and  business,  and  conducted  himself  therein  with  integrity  and 
Iwnetsof  dealing ;  and  whereas  [Sfc*  state  any  extrinsic  facts,  if  any,  neces- 
sary to  be  shown  in  order  to  explain  the  words  ;  see  ante,  562,  obs.  (a).]  Yet 
tke  defendant,  well  knowing  [^c.  proceed  and  conclude  as  in  last  form,  stating 
"tnde  and  business,"  instead  of  "  profession ;"  and  taking  care  to  lay  the 
^dtoquhtm,  S^c»  **  of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
Uliis  said  trade  and  business ;"  and  if  there  be  a  special  inducement,  adding, 
''and  of  and  concerning,"  ^c. 

ft  J3]f  a  Tradesman,  for  Words  imputing  that  he  would  be  in  the 
Cfagttte  shortly;  the  Words  not  expressly  naming  him,  and  there 
iehff  Bpedal  damage. 

■  C^mmencemtnt,  ante,  5.]    For  that  whereas  the  plaintiff,  before  and  at  the 

(m)  Sec  forms  and  law,  antf,  572,  note  (jr). 
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time  of  the  cumtnittiug  by  [lie  ilefendant  of  ihe  several  grievances  liereiaaftcr  > 
mentioned,  used,  exercised  and  followed,  and  still  doth  u«e,  exeri'U«  an&i* 
carry  on  (he  trade  and  business  of  a  [linen -draper],  and  liatli  aUaya  cod-  « 
ducted  the  same  with  great  punctuality  of  dealing,  well  and  fuithfully  ob>  | 
serving  and  keeping  his  engngements  and  paying  his  debts  ;  and  the  plainiifff' 
was  not,  before  or  at  the  time  of  the  speaking  and  publishing  of  the  severtl^^ 
false,  scandalous  and  malicious  words  hereinafter  mentioned,  nor  at  any  ti 
since,  in  embarrassed  or  insolvent  circumstances,  or  a  bankrupt,  or  likely  H^  g 
become  bankrupt;  and  by  reason  of  the  premises,  the  plaintiff,  uniil  (he.« 
■peaking  of  such  slanderous  words,  was  deservedly  held  in  great  credit  andu 
esteem  by  his  neighbours  and  others,  and  particularly  by  thuse  with  whon^ 
be  hud  had  any  dealings  in  his  said  trade  and  business,  and  enjoyed  gteat^^ 
reputation  therein,  whereby  the  plaimilf  daily  acquired  divers  great  gains 
and  emoluments  in  his  said  trade  and  business,  to  the  support  and  main- 
tenance of  himself  and  his  family  and  the  great  increase  of  his   fortune. 
[And  whereas  the  plaintilT,  before  and  at  the  time  of  the  speaking  and  pub- 
lishing of  the  slanderous  words  hereinafter   mentioned  by  the  defendant, 
resided  and  carried  on  bis  said  trade  and  business  in  a  certain  road,  to  wit, 

"B Road,  in  the  pariah  of  C ,  in  the  county  of  S ."(,")]     ^e' 

the  defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  and 
maliciously  intending  to  injure  and  destroy  the  good  name  and  repuiation  of 
the  plaintiff  in  his  said  trade  and  business,  and  to  cause  him  to  be  regarded 
as  a  person  of  no  credit,  worth  or  substance,  and  in  insolvent  c i re um stances, 
and  to  have  become  bankrtipt,  and  thereby  to  injure  and  prejudice  him  in 
his  trade  and  business,  during  the  time  the  plaintilT  so  resided  in  (he  said 

place,  so  called  B Road,  and  carried  on  his  trade  and  business  there  as 

aforesaid,  to  wii,  on  [.^r.],  in  a  certain  discourse  which  tlie  defendant  then 


had  with  divers 

good  am 

worthy  subjects 

of  this 

real 

m,  of  and 

onccrning 

the  plaintiff  and 

his  circu 

mstanccs,   and  i 

relai 

on  to  his  said 

trade  and 

busin 

ess,  falsely 

ind  malic 

ously  spoke  and 

publis 

ed 

f  and  cone 

erning  the 

plain 

iff  and  his 

ircumsta 

ces,  and  in  relaii 

ontol 

issa 

d  trade  and  business. 

in  th 

presence  a 

nd  hearin 

g  of  divers  aubje 

cts  of 

our 

ady  the  qu 

een,  these 

false 

scandalous 

maliciou 

and  defamatory 

words 

foil 

wing  (that 

is  to  say). 

"ali 

c„-d,.,„i 

n  the  roa< 

(meaning  the  pla 

itiff,  a 

nd(h 

ereby  mean 

ingB 

lioad 

aforesaid). 

will  be 

n  the  Gazette  (n 

leanin 

rthe 

London  G 

azette)  on 

Saiu 

day  or  Tuesday  night,"  thereby  mean 

ng  that  the 

plaintiff  w 

s  in  irsol- 

vent 

circumstances,  and  / 

ad  become  a  bank 

upt[ 

r.- 

was  about 

and  likely 

to  become  a  bankrupt,"  according  to  the  fad']  ;  by  means  of  the  committing 
of  which  said  several  grievances  by  the  defendant  the  plaintiff  hath  been  and 
is  greatly  injured  and  prejudiced  in  his  said  good  name,  credit  and  reputa- 
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and  in  hit  said  trade  and  business ;  and  divers  persons,  who  had,  before 
pwiking  of  the  said  several  slanderous  words,  been  used  and  accustomed 
tif  and  divers  other  persons  who  would  otherwise  have  dealt,  with  the 
tiff  in  his  said  trade  and  business,  have  since  that  time,  and  wholly  on 
■coonnt^  respectively  refused  so  to  do,  and  particularly  one  E.  F.  by 
Q  of  the  speaking  and  publishing  such  words  by  the  defendant,  then 
ed|  and  thence  hitherto  hath  refused  to  have  any  dealings  or  transac- 
with  the  plaintiff  in  his  said  trade  and  business,  as  he  otherwise  might 
ivonld  have  had ;  and  thereby  the  plaintiff  hath  lost  and  been  deprived 
vers  gains  and  profits  which  would  otherwise  have  accrued  to  him  in  his 
trade  or  business,  and  was  and  is  otherwise  injured ;  to  the  plaintiff's 
ige  o££ ,  and  therefore  he  brings  his  suit,  &c, 

Hier  Forms  for  Slander  of  Plaintiff  in  his  Business,  Trade  or 

Occupation  ;  see  ante,  574. 
w  words  imputing  insolvency  to  bankers  ;   Bromage  v.  Prosser,  4  £.  ^  C. 
;  Forster  v.  Lawson,  3  Bing,  452 ;  Robinson  v,  Marchant,  15  L,  J.  135, 
I 

w  ikmder,  imputing  to  plaintiff,  a  tradesman,  that  he  had  spread  a  report 
fiaied  to  injure  a  puhUc  sale  by  another  tradesman,  whereby  the  latter  re- 
I  to  deal  with  the  plaintiff;  Wood  v.  Adam,  6  Bing.  481 ;  4  C.  4*  A 

&a 

w  danderous  words  spoken  of  plaintiff  as  clerk  of  a  company  ;  Lumley  v, 
Wf,l  C.  ^  J.  301 ;  Francis  v.  Roose,  3  M.  ^  W.191. 
r  skmder  of  the  plaintiff  as  chief  mate  of  a  merchant  ship;  Andrews  v, 
nrton,  8  Bing.  431  \  IM.^  Sc.  670,  S.  C. 

r  a  libel  on  a  toll  collector  and  treasurer  ;  Sellers  v.  Tell,  i  B,  ^  C.  655. 
r  a  Ubel  on  an  assistant  overseer,  imputing  false  accounts ;  Cannell  v. 
k,2B.^C.  228. 

w  Amderous  words  of  a  coach  proprietor  and  seller  of  horses ^  showing  spe- 
kmage;  M*Pherson  v.  Daniels,  10  B.  ^  C.  263. 
W  slandering  a  boarding-house  keeper  and  his  wife  ;  Saville  v.  Sweeny, 
4*  Jd.  514 ;  a  governess,  2  Chit,  PL  7th  ed.  473. 
w  skmder  of  a  journeyman  in  his  occupation,  whereby  his  employer  dis' 
ted  Urn;  Towgood  v.  Spyring,  1  C.  M.  ^  R.  181. 
Imderrfa  domestic  servant;  2  Chit.  PL  7th  ed.  463  ;  Rogers  v.  Clifton, 
i  ^  P.  587 ;   Pattison  v.  Jones,  8  B.  ^  C.  578 ;  Child  v.  Affleck,  9  B. 
I M3;  amir.  575. 

hrslmfar,  imputing  to  a  pawnbroker  that  he  had  been  guilty  of"  duffing" 
*;  Hickinbotham  v.  Leach,  10  M.  4-  W.  361  ;  S.  C.  2  D.  N.  S.  270. 
^dmider  of  a  butcher  m  his  trade,  that  he  "  used  two  balls  to  his  steelyard  ;*' 
■dii  0.  Lewis,  15  L.  J.  249,  Q.  B. 

^mfoHeeman  against  a  magistrate,  for  words  uttered  by  him  in  the  investi- 
■sut  u.  Q  Q 
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gallon  of  a  case  in  tvhkh  the  policeman  gave  evidence,  nherehy  plaintiff  dif 
mued;    Kemlillon  v.  Maltby,  1  C.  ^  Marsh.  402;    S.  C.  2  Mood.  Sf  Roh. 


7.  For  Words  actionable  only  in.  respect  of  Special  Damage. 

The  declaration  will  be  in  the  common  form,  as  unle,  Foim  1,  to  Uie  end  of  iha 


■tstement  of  general  (tumuge,  and  then  proceed  tc  atate  the  special  damage  accoldiag 
to  the  fact,  viliich  may  be  thus : — 

"  And  aUo  by  reason  of  the  committing  of  the  laid  gticvanco  by  the  de- 
feiKlant,  certain  persons,  lo  wit,  E.  F.,  G.  H.,  [&c.  who  had  theretofore 
dealt  aad  had  transactions  with  the  plaintiff  in  his  trade  or  business  of  a  '— , 
by  him  then  and  thence  hitherto  carried  on],  aflerwaids,  to  wit,  on  the  day 
and  year  aforesaid,  respectively  declined  and  refused,  and  have  thence 
hiiiierto  respectively  declined  and  refused,  to  have  any  dealing*  or  transac- 
tions will)  the  plaintiff  in  his  [saidj  trade  and  business,  [add,  '  of  [4'C']>' 
if  not  mentioned  before],  as  tbey  otherwise  might  and  would  have  had ; 
whereby  the  plaintiff  bad  lost  and  been  deprived  of  divers  gains  and  profiu 
which  would  otherwise  have  arisen  and  accrued  to  him  in  that  behalf;" 

Or  "  and  also  by  reason  of  the  committing  [iS'c],  one  ■  who  would 

Otherwise  have  sold  to  the  said  — — ■  certain  goods,  to  wit,  [^-J  on  credit, 
afterwards,  lo  wit,  on  [t^c],  declined  and  refused  so  to  do ;  whereby  See. ;" 

Or  "  and  also  by  reason  [^c],  one who  otherwise  miglu  and  would 

have  retained  the  plaintiff  b  the  capacity  of to  bim  the  said ,  in 

bis  business  of as  and  for  wages  and  reward  to  the  plaintifiT,  oiler- 
wards,  to  wii,  on  [^c.l,  declined  and  hath  ilicnco  hitherto  declined  so  to  do; 
whereby  ilie  pliiiiilifl'  lo^^  and  hath  been  deprived  of  the  wages,  reward, 
and  advantages  which  would  otherwise  have  accnted  to  him;" 

Or  "  and  also  by  reasou  [-.Vc,],  one   who  had  theretofore  retained 

plaintiff  in  the  capacity  [c^c]  at  anil  for  [.^r.],  afterwards,  to  wit,  on  [>ie], 
discharged  the  phiiitill'froin  bis  eni[iloy,  am!  bath  ibence  hitherto  declined 

Hon-  ti)  slate  ^jkHliI  <lamii^'L>  in  ivspic; t  of  llic  loss  of  flic  bmeiils  arising  from  the 
bospilalilv  of  frivads,  M<mx  v.  Mraalur,  1  Taunt.  10 ;  olbcr  funna,  Ilarlley  y.  Her- 
riiif-,  3  T.  H.  i;m,  and  in  cases  citcJ'unf.,  J7,). 


8.  For  Slander  of  Title. 
Sec  fornix  2  Chit.  PI.  rtb  cd.  ISO;  ]{«„■,•  v.  RmcIi.  1  M.  8r  Sel.  304;  PMv. 
Dom-T'in,  1  M.  iS:  Sel.  (i;!!);  S'«i<l,  v.  .SfKwirr,  .i  'riiLiilt.  210;  Mitlman  v.  Pralt,  2  B. 
&  (',  ISO;  Miiliiclu,  V.  S,ii<,i;  .T  King.  N.  C.  ,'!71.  Tbo  l.iw  on  ibis  subject  is  fully  ex- 
plained  in  the  latter  case  :  nil  netiuii  for  eitlier  uritteii  or  verUil  defamntion  of  m.  cnattd 
will  not  lie  without  special  damage  1  Ingram  v.  Lau-sou,  liU.ti.C.  212;  S.C.9C.& 
P.  :i2li.  Sjiecial  danvigc  is  lii,!  gUi  of  the  action,  allliough  the  slander  bo  in  writing; 
sec  2  St.irk.  Ev.  Olil.  Tlii?  liliil  or  very  iviinls  lliemsplvcs  must  be  set  out  verbatim  in 
auuction  for  sbiiiltroftilks  (iiidulcy.  Malhrrs,  1  M.  &  W.  405. 
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MAINTENANCE. 


^edaratkm  against  an  attorney  for  maintenance ;  Flight  v.  Lemon,  4  Q.  B.  888 ; 
kdl  y.  Watituiy  8  M.  &  W.  691.  Plea  of  maintenance,  Findon  v.  Parker,  11  M, 
V,  075. 


MALICIOUS  ARREST  AND  PROSECUTION. 


L  See  in  general  3  Bla.  C.  1 2G ;  Bac.  Ab.  Action  on  the  Case,  II.  ;  Com.  Di^. 
Action  upon  the  case  for  a  conspiracy,  A. ;  Sel.  N.  P.  and  2  Stark.  Ev.  tit. 
"  Maficioas  Arrest,"  &c. ;  Har.  Ind.  tit.  '<  Case ;"  Heywood  v.  ColUngt,  9  A. 
&  E.  268.  In  order  to  maintain  this  action  tlie  plaintiff  must  show,  1.  llio 
ahence  of  probable  cause  or  reason  for  such  arrest ;  2.  Malice  in  instituting  the 
finmer  action ;  3.  The  former  suit,  and  arrest  or  imprisonment  therein  by  the 
defendant^  and  4.  That  the  former  suit  has  been  determined  in  plaintiff's  fiivour, 
id, :  that  is,  he  must  prove  such  of  these  matters  as  are  put  in  issue  by  the 
deftfndant't  pleas,  aeepoit.  Pleas,  "Malicious  Arrest."  The  action  must  be  in 
CBtCf  and  must  show  all  these  essential  ingredients.  Whether  or  not  there  was 
"probable  and  reasonable  cause"  for  an  action  or  prosecution  is  a  mixed  question 
or  fket  and  law :  the  jury  have  to  find  the  facts  attending  and  giving  a  character 
tD  the  prosecution  in  reference  to  the  proposition,  and  the  judge  has  to  decide  the 
gneetion  of  law,  whether  or  not  the  circumstances,  when  found  or  undisputed, 
aflbided  probable  cause ;  Panton  v.  Williams,  2  Q.  B.  169.  If  there  are  no  facts 
in  diipnte  the  judge  alone  must  decide  the  question ;  Watson  v.  Whitmore,  14 
L.  J.  41,  Exch. ;  Hinton  v.  Heather,  14  M.  &  W.  131.  It  is  incumbent  on 
tbe  plaintiff  to  adduce  some  evidence,  though  slight,  and  prim6  facie  testimony 
win  foffice^  of  the  want  of  probable  cause  for  the  action  or  prosecution,  and  then 
aem62e,  it  will  lie  on  the  defendant  to  rebut  malice,  to  show  that  he  was  ignorant 
of  or  had  mistaken  the  facts,  Mitchell  v.  Williams,  11  M.  &  W.  205 ;  but  proof 
of  the  moat  expresi  malice  will  not  of  r  se  establish  the  absence  of  reasonable  cause 
for  tiie  proceeding;  Taylor  v.  Willans,  2  B.  &  Ad.  857;  Johnstone  v.  Sutton, 
1  T.  R.  545  ;  Turner  v.  Turner,  Gow,  R.  20.  Malice  (which  is  of  two  kinds, 
vis.  malice  in  law  and  malice  in  fact,  or  actual  malice,)  must  also  be  proved  by 
the  plaintifl^  to  maintain  an  action  for  an  unfounded  arrest  or  prosecution.  He 
most  prove  malice  in  fact,  independently  of  the  act  itself  done  by  the  defendant. 
From  proof  of  want  of  probable  cause  the  jury  may  however  infer  malice;  such 
proof  isprimdfocie  evidence  of  malice;  but  this  is  an  inference  not  of  law  but 
t£fact,  which  the  jury  are  not  bound  to  draw ;  and  the  presenting  to  the  jury 
tiia  abMUce  of  probable  cause,  as  conclusive  evidence  of  legal  malice,  is  a  mis- 
direction ;  Mitchell  v.  Jenkins,  5  B.  &  Ad.  588 ;  sec  the  works  on  evidence  as 
to  proof  of  malice. 

Fcr  wtaUdously  {and  without  probable  cause  for  believing  that  the 
fbmiiff  was  about  to  quit  England)  procuring  a  Judge^s  Order 
pra  Capias  {under  \  Sf2  Vict,  c.  1 10,  s,  3),  on  which  Plaintiff 
tKU  arrested  (n), 

^^^ttmencement,  ante,  5.]     For  that  the  defendant  heretoforei  to  wit,  on 
1^1  not  then  having  any  reasonable  or  probable  cause  whatever  for 
^litg  and  not  then  believing  that  the  plaintiff  was  about  to  quit  England 
"ktettding  to  injure  the  plaintiff,  wrongfully,  falsely,  maliciously  (o)  and 


?8ee  fbrm,  &c.,  Petrie  v.  Lamont,  3  count  will  be  bad  in  arrest  of  judgment ;  D§ 

0. 702 ;  S.  C.  4  Sc.  N.  R.  435  ;  as  to  Medina  v.  Groves,  1 5  L.  J.  284,  Q.  B. ;  Saxon 

*  ^  attoroey  merely  acting  as  such  is  v.  Cattle,  6  A.  &c  K.  652.    See  also  1  Saund. 

^  Ikrim  v.  Jenkins,   11  M.  &  VV.  745,  242  a,  note  2,  and  see  Pryce  v.  Belcher,  15 

*J5.  L.J.305,  C.  P. 
Vmliciorfalsliood  bo  not  averred  the 

QQ2 
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unjustly  procured  from  Sir   ,   llien  being  one  of  the  judges    of  het 

majesty's  court  of  [Q,  B.]  at  Westminster,  a  certain  special  order  directing 

the  now  plaintiff  to  be  hold  to  bail  for  the  sum  of  £ ,  by  then  falsely  and 

Bialieioualy  representing  to  the  said  Sir ,  by  means  of  a  certain  falM 

affidavit  in  that  behalf  then  shown  and  uttered  by  the  defendant  to  the 

Bsid  Sir ,  (;))  that  the  now  plaintiff  was  then  about  to  quit  England 

unless  forthwith  apprehended.     And  thereupon  and  in  pursuance  of  such 
t>rder   the  defendant  aRerwards,    to    wit,   on   [i^c],  wrongfully  and   ma- 
liciously caused  and  procured  to  be  sued  and  prosecuted  out  of  the  Court 
of  [Q.    B.]   at   Westminster,   "at  the    suit   of  the   defendant   against   the  ' 
plaintiff,  a   certain  writ  of  our  lady  the   queen  called  a  capias,  iltrected 

to  the  sheriff  of ,  whereby  our  said  lady  the  queen  commanded  thfe 

said  sheriff  that  [^c,  act  out  flie  nrit']  ;  (q)  and  the  defendant,  further  con- 
triving and  intending  as  aforesaid,  afternarda,  lo  wit,  on  [•$'<'■]'  falsely  and 
maliciously  and  without  having  such  reasonable  or  probable  cause  as  aforft- 

•aid,  caused  (he  said  writ  lo  be  indorsed  for  bail  for  £ ,  and  to  be  deB* 

vered  to  the  said  sheriff"  to  be  executed  according  to  law  ;  and  the  defendatt  I 
afkernards  and  whilst  the  said  writ  was  in  force,  to  wit,  on   {ffc.'],  furth*  ] 
contriving  and  intending  as  aforesaid,  and  not  having  then  any  such  real 
able  or  probable   cause   as  aforesaid,  falsely  and  maliciously  caused   (M 
plaintiff  to  be  arrested  (r)  under  and  by  virtue  of  the  said  writ,  and  (o  Iw 
detained  and  imprisoned  thereuu  for  a  long  time,  to  wit,  from  (hence  until  (t) 

■nd  npon  the day  of in  the  year  aforesaid,  when  the  plaintiff,  to 

obtain  his  liberation  f  applied  to  the  said to  be  discharged  out  of  the 

custody  of  the  said  sheriff  of ,  on  the  ground  that  the  now   plaintiff 

was  not  about  to  quit  Englaml  at  the  time  of  obtaining  the  said  order.  And 
such  proceedings  were  thereupon  had  and  taken  in  the  matter  of  the  said 

application  in  the  said  court  of  ,  that  afterwards,  to  wit,  on  [|^c,],  by  > 

certain  order  then  duly  made  by  the  said  Sir ,  the  said   Sir did 

order  [jc(ou((/ico^i/tr].  that  tiic  pbintifl' should  be  discharged  out  of  the 

custody  of  the  said  sheriff  of on  the  ground  iluit  the  now  plaintiff  was 

not  about  to  quit  England.  By  means  of  which  several  premises  the  plaintiff 
during  his  said  imprisonment  not  only  suffered  great  pain  and  anxiety  of 
mind,  but  was  also  thereby  prevented  during  that  time  from  transacting  his 
necessary  affairs  and  business,  and  was  and  is  much  injured  thereby  in  hii 


( (0  There  must  have  been  suiiie  iinpi  silion, 

.^  P.  50ti ;  il  IS  not  proved  by  thotving  >  tail- 

or  luggtil'wjaiii,  piaoliseil  upon  ihc  judge,  lo 

bond  iviilioul  a  caption  ;  Berrij   v.   Adamien, 

C  I!.  &  C.  528  ;  2  C.  (i:  f.  503.  S.  C.  j  Mc 

order  for  the  niiest  Ueing  alierwanls  rettinded 

llul»  ..  Pdli«s.  2  C.  &  M.  374  i  Amr  ». 

U  not  lullicieat,  lliough  an  allegation  th^t  llie 

hlojiiid.  9  Ding.  91.     See  form  of  coual  br 

maliciously  holding    lo  bail    without  Mm 

was  held  good  >t}U<-  vtrJicl ;  Duiii./s  v.  Fitld. 

ap-esl,  Sm«ii  v.  Gra^,  2  C.  St  P.  605. 

Esih.,  Dec,  12,  iej6. 

<  0  The  above  allegation  does  not  posiliwlf 

(^)    The  wrii  anii  indorsement  should  be 

reiiuiie  proof  of  bail  given  to  aupptut  lb*  K- 
lion.   and  an  aciion   lies   for  .the  dateMM 

accurately  slated  ;  Cadd  v.  Beunnt,  0  Ftice, 

640. 

wiilioulsucli  pioofi  BriilAtu  V.  Htsmtti.i 

(r)  This  allegation  requires  evidence  ;of  an 

Camp.  213;  1  SlarL.R.48. 
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aracter  and  circumstances,  and  also  by  means  of  the  premises  the 
lecessarily  incurred  divers  costs  and  expenses,  {t)  to  wit,  to  the 

f  £ i  in  and  about  the  obtaining  his  release  from  the  said  arrest 

iscmment ;   To  the  damage,  &c. 


maliciously  earning  Plaintiff  to  be  arrested,  when  there  was 
bt  due  warranting  the  Arrest  for  the  Sum  for  which  Plaintiff 
Uained. 

%cementi  ante,  5.]  For  that  the  defendant,  heretofore,  to  wit,  on 
then  having  any  reasonable  or  probable  cause  of  action  against  the 
n  respect  of  the  sum  of  money  for  which  he  caused  the  plaintiff  to 
^d  as  hereinafter  mentioned  (or  any  part  thereof,)  but  intending  to 
)  plaintiff,  wrongfully,  falsely,  maliciously  and  unjustly  procured 

,  then  being  one  of  the  judges  of  her  majesty's  Court  of 

t  Westminster,  a  certain  order  directing  the  plaintiff  to  be  held  to 

le  Bura  of  £ .     And  thereupon  [as  in  last  form  from  the  *  to 

rving  the  notes  to  that  form ;  and  then  proceed  thus^  procured  certain 

o  wit, and ,  to  become  bound  by  bond  to  the  said  sheriff 

e  plaintiff's  causing  special  bail  to  be  put  in  for  him  to  the  said 
lordiog  to  the  exigency  of  the  said  writ,  [or  **  when  the  plaintiff,  to 
)  liberation,  deposited  with  the  said  sheriff  the  amount  so  indorsed 
d  writ,  together  with  a  large  sum,  to  wit,  £10,  for  costs,  according 
\s  the  case  may  he"]  ;  and  the  plaintiff  avers  that  such  proceedings 
reupon  had  in  the  said  suit  that  [here  state  the  mode  by  which  the 
twos  determined ;  {u)  see  forms  2  Chit.  PI.  7th  ed.;  T.  Chitty's 
)1,  and  id.  Index,  tit.  ''Judgment,"  as  to  judgments,  ^c.  for  de- 


suit  were  determined  by  defendant  not  declaring  within  a  year,  (v) 


fOM  extra  costs  are  not  recover- 

ages ;  Sinclair  v.  lEldred,  4  Taunt. 

V.  Nieholmt,  R.  &  M.  419 ;  Jen- 

idulph,  4  Bing.   160;    ted  vide 

arratt,  2  M.  &  Rob.  171 ;  Savd- 

■M,  1  Stark.  R.  306,  where  Lord 

^  held  that  costs  as  between  at- 

ctisAtBftybe  recoyered.    As  to 

an  nnsnccessful  application  to  get 

from  cttstody,  Snence  v.  Meynell, 

1846. 

kgal  termination  of  the  former 
be  alleged;  see  anU,  6S\,  obs. 
a  to  show  that  the  suit  has  been 
is  cured  br  verdict ;  see  1  Saond. 
{cneml  alfeeatioo  that  the  suit  was 
determined,  not  showine  how, 
nbt  beadBcteat  after  verdict,  and 
Muetal  demnner,  bat  would  pro- 
liriMiiffieieiit  on  special  demurrer ; 
Bm.  ffeCervad  to  2  Chit  PI.  7th  ed. 
ntiiNi  fitte  Imiw  the  suit  was  de- 


termined, the  particular  mode  alleged  must, 
if  denied,  be  proved ;  Coombe  v.  Capron,  1 
M.  ii  Rob.  398.  Termination  by  ttet  proceens 
by  consent ;  Wilkinson  v.  Howell,  M.  &  M. 
495.  Sufficient  if  by  rule  of  court  and  pay- 
ment of  debt  and  costs ;  Brook  v.  Carpenter, 
3  Bing.  297.  Or  by  rule,  &c.  to  discontinue  ; 
id.  408;  Gadd  v.  Bennett,  5  Price,  540; 
Pierce  v.  Strut,  3  B.  &  Ad.  397  ;  Brittow  v. 
Hey  wood,  1  Stark.  R.  48 ;  4  Camp.  213; 
Webb  V.  Hill,  3  C.  &  P.  486  ;  M.  &  M.  253 ; 
Judge  V.  Morgan,  13  East,  547  ;  Brandt  v. 
Peacock,  1  B.  &  C.  649.  SembU,  the  mode 
in  which  the  original  action  is  determined  need 
not  be  such  as  in  itself  shows  a  want  of 
reasonable  cause ;  see  per  Patteson,  J.^Norrts/i 
V.  Richardt,  3  Ad.  &  E.  737 ;  see  Wilkimon 
V.  Howell ,  ntpra. 

(t>)  Norrish  v.  Richards,  3  A.  &  E.  733. 
If  no  non  pros,  &c.  in  the  original  action,  the 
defendant  therein  cannot  sue  for  a  malicious 
arrest  till  the  expiration  of  the  time  for  de- 


fiBl   DECLARATIONS  IN  CASE  :— MALICIOUS  ARREST,  &c.  \ 

tay,  "  And  the  plainiilT  fuvther  Knitli,  tliat  tlic  tlefenilant  did  not  at  any  timB 
Kfler  the  said  arrest  declare  in  or  prosecute  lits  said  suit  according  to  \ht 
course  and  prnctiee  of  the  said  Court,  olihoug!)  the  time  for  so  doing  elapsed 
before  the  commencement  of  this  suit,  but  voluntarily  permitted  the  said 
action  to  be  discontinued  (x),  and  for  want  of  prosecution,  the  same,  before 
the  commencement  of  this  suit,  to  wit,  on  [^c],  became  and  was  and  is 
wholly  ended  and  determined.'' 

If  the  defendant  oblained  a  oerdicl,  say,  "  that  auch  proceedings  [^e.]  that 
heretofore,  to  wii,  on  [^c],  it  was  considered  in  and  by  the  said  Court  that 
the  defendant  shokild  lake  nothing  by  his  said  writ,  but  that  he  should  be 
in  mercy  [^c.],  as  by  the  record  and  proceedings  thereof  remaining  in  Uie 
■aid  Court  fully  appears,  and  by  means  of  the  jireinises  the  said  action  wu 
and  is  wholly  ended  and  determined." 

ff  defendant  tttre  non-proised,  lay,  "  and  the  plsintifT  further  swth,  thai 
flucfa  proceedings  [>'(-c],  that  the  defendant  did  not  prosecute  his  said  action, 
but  therein  failed  and  made  defaull,  and  thereupon  afterwards,  to  wit,  on  [i[e.'\, 
it  mat  considered  by  the  said  Court  that  the  defendant  should  take  nothing 
by  bis  writ,  but  that  he  should  be  in  mercy,  and  that  the  said  plaintiff 
•hould  go  thereof  without  day  as  by  the  record"  [^c], "  and  by  means"  [^c], 
\«WQltldc  Kith  the  slaltmetit  of  damage  at  in  the  Uutform,  p.  5S3. 


3.  Against  the  Plaintiff  in  a  former  Action,  who  having  istued  two 
ameurrmt  WriU  of  Capiat  into  different  Cim»tie$,  ww  of  wkiei 

was  executed  and  the  Debt  thereupon  paid,  neglected  to  countermand 

the  Second  Writ,  whereby  it  was  executed,  ^c. 

Tcbbut  V.  Holt,  1  Car.  &  K.  ^82. 

Sec  S.-!idM  V,  V„obmu,  1  li.  &■  I'.  ;i!)2  ;  Uwk  v.  Moni^,  2  C.  iv.  M.  713.  Il 
Bucnia  that  ncLunl  malicu  ia  ati  essunlial  ingredient  in  un  action  of  thu  above  nature. 
See  fovrii  of  iluclnialion  in  i^ui's  v.  Morris  tbr  nfgtc^ling  to  caiiiitL'rninli'l  a  cu.sa.  ;  and 
BBC  Smith  V.  F^ginglaii,  7  A.  &  V..  107.  St-c  tlie  form  for  refusing  Id  receive  a  debt 
and  coats  fur  wliicli  plaiiitiH'  Imd  been  taken  on  n  ca.  la.,  and  whicli  lie  tendered  to  de- 
fcndanl,  aii<l  for  rcriisitiji  to  direct  tlic  shcrilf  to  iliscliargc  the  nlaiiitif)^  ('ro:cr  v.  Pil- 
ling, 4  IS.  &  C.  !>«. 

OTilElt  FOUMS  FOR  MALlCHK.y  INJl'lULS  IN  .\CTIONS  AND 
OTJIDlt  CIVIL  I'ltOCEEUlKGS. 

il  must  be  rcinenibcrcil  that  many  of  itio  niider-nicnlioiicd  furnis  were  framed  before 
the  1  &  2  Viel.  c  IIU,  s.  'S,  rendered  It  tiocossary  to  obtain  a  judge's  order  before 
jsnuiiig  a  ciipiiis.  The  fonns  iUfint  will  ejiable  ilic  pleader  to  make  the  proper  altera- 
tions in  (he  lulloH'iiig  when  ncceiisary. 

claring,  the  acllon  not  being  olheiwise  de1«r-  5  tj.  R  551. 

mineJ,  id.     ihe  wril  of  capiaa  is  do  longer  a  (r)  Rule   Id   discoaliaue   sufficieat  maS. 

step  ID  ihe  aciioD,  aiul  ihereroie  tlie  pUinlill'  ivilbout  producing  il>«  judgiMOt  roll ;  Wot- 

i*  Dot  bouad  10  declare  befaie  the  ead  of  the  kiai  v.  Lte,  7  Dow).  498 ;  .^  C.  S  M.S(  W. 

neil  Mrtn  after  ilie  arieili  Irtland  v.  £«'ry,  270. 


DBCLARATIONS  IN  CASE :— MALICIOUS  ARREST.  &c  5S5 

Against  a  Client  and  his  Attorney  for  not  releasing  the  Plaintiff 
after  satisfaction  of  Debt  and  Costs  in  an  Action, 

Crozer  v.  Pilling,  4  B.  &  C.  26. 

5.  For  a  malicious  Arrest^  without  regard  to  a  Set-off. 
Austin  V.  Debnam,  3  B.  &  C.  139. 

Par  a  nuilicioui  Arrest  on  a  Warrant  of  Attorney,  without  regard 

to  the  Defeazance. 

Saxon  V.  Castle,  6  A.  &  E.  652.  {y) 

thr  maliciously  issuing  Execution  on  a  Warrant  of  Attorney  for 

a  largef*  Sum  than  was  really  due, 

Gough  V.  Cribb,  11  M.  &  W.  497.  (y) 

8.  For  maliciously  issuing  Execution  on  a  Cognovit. 
Wentworth  v.  Buller,  9  B.  &  C.  840. 


For  a  malicious  Arrest  pending  another  Suit  between  the  same 

Parties, 

Heywood  v.  Collinge,  9  A.  &  £•  268. 


10.  Fdr  maliciously  causing  the  Plaintiff' to  be  outlawed. 
Drummondyf.  Pigou,  7  C.  &  P.  228;  2  Bing.  N.  C.  114. 


I  Pm'  malicUmsly  causing  an  Extent  to  issue  against  Plaintiff's 

Goods. 

Craig  V.  Hassell,  4  Q.  B.  481. 
12.  For  Arresting  a  privileged  Witness. 


bi¥.  WkiU,  1  C.  M.  &  R.  223  ;  and  see  Magnay  v.  Burt,  5  Q.  B.  381. 


"  msikunaAj"  mtut  be  alleged  in  the  declaration  in  these  forms  j  De 
▼•  OT99tp  IS  L.  J.  284,  Q.  B. ;  ante,  582,  note  (a). 
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13.  For  malicitmsty  issuit^  a  Fiat  in  Sankrvptcy. 

Whitteorlh  v.  Halt,  2  B.  &  Ad.  695  ;  Meltor  v.  liadikley,  K  Crom.  &  M. 

«7fi ;  Hay  V.  WeakUtj,   5  C.  &  P.  861 ;  Atkinwn  v.  flafcigA,  3  Q.  B.  «. 

Averment  as  to  thu  terminalian  of  tlie  proceedingH,  Kemp  v.  Arbtj-,  1  Car.  & 

Marsb.  396. 


FOR  MALICIOUS  PROSECUTIONS  OF  A  CRIMINAL  NATURE.  («) 


1.  For   Maliciousiy  procuring  a    Warrant  for   Felony  agatnit   the 

Plaintiff,  on  which  he  was  arrested  and  remanded,  and  afierwards 

preferring  an  Indictment  against  him,  which  was  ignored,  {a) 

ComtNon cement,  ante,  5.}     For  tliat  whereai  \_itale  general  goad  eharatter 

at  in  Form  1,  ante,  df'>T,]  Vet  the  derendanl,  well  knowing  ibe  premises,  but 

intending  to  injure  the  plaintiff,  beretofore,  to  wit,  on  [J^c],  Talaely  and  tds- 

liciously  and  without  any  reasonable  or  probable  cause  went  and  appeared 

before  E.  F.,  Esq.,  then  being  one  of  the  justices  of  out  lady  the  queen, 

assigned  to  keep  the  peace  in  and  for  the  county  of ,  and  to  hear  and 

delerniiuG  divers  felonies,  trespasses  and  misdemeanors  committed  in  itie 
said  county,  and  then  before  the  said  E.  P.  falsely  and  maliciously,  and 
wiiboul  any  reasonable  or  probable  cause,  charged  and  accused  (A)  the  plain- 
tiff' with  having  feloniously  stolen  [a  certain  piece  of  lead]  of  the  goods  and 
chattels  of  him  the  defendant,  and  upon  sucli  charge  be  the  defendant  then 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  csaae, 
caused  and  procured  the  said  E.  F.  to  make  ;uid  grant  his  cert: 


(!)  Aslo  tlie  law  upiin  Ihis  subjet 
Renural  ihc  norks  referred  lo,  nnlr,  3i 
Miisgrmt  V.  Ktutll.  I    M,  *L  VV.  S8 

Ihis  aclion,  9  ^  10  Vicl.  c,  L>5,  a. 
support  an  aclinn  for  an  unfounded 


of] 


or,  and  Ilie  unfounded  naiure  and  want 
obablt'  cauie  foi  the  proceedlsg  ;  Sndty. 
eeon  the  part  of  the  prosecutor  i  3Jly. 
lepil  II       ---■         '  -*         -     -  ■'■     - 


ite  in       for   niaMi^iously   preferring   it,   the  action  is 
obs.;        suiliinablc  it  siime  of  ilie  auignineot*  were 
The      preferred  uiihoul  probable  cause i   Kllii  v. 
an   In        ^iruhnnti,  15  L.  J.  221.  Q.  B. 
.     lo  (n)  See   fornis,   &e.   Bi/me    v.   Moort.  5 

minal        T.iunl.    187;   Et/rt  v,   Smilh,  1   Chil.  30t. 
,   Ut,      l-'oioi  fur  maliciously  cbaiging  phitnifT  with 
E  pro.       utiering  llireats  against  defendanl's  life,   10 
want       Ding.  301.     For  obtaining  a  seirch  warram. 
and  staiching  plainiiff's  bouse;  Hann^tnh 
V.  Voaka.  iii-U  Adoi.  4-19.     If  ihe  warnot 
was   not  procured    until    after   armt,    bsj 
■■that  defendant  falsely  [i(c.],  charged    the 
plaintiff  with  [^c.].  and   upon  such   charge 
falsely  [iic.'],  procured  (he  plaintiff  to  bear- 
rested  and  taken  in  custody  before  E.  F.  esq-. 


N.  P.  13,  U;  aStark.  Kv.3i 
declaration  must  slate  all  these  points,  and 
such  of  Ihem  as  are  denied  by  liie  defendant's 
pleas  must  be  pioneil  byibeplaintiffat  Ihe  trial; 
see  Ihe  obs.  and  notes,  mut,  SHI.  582  ;  and 
roit.  Pleas,  tit.  ••  Malicious  Arrest."  Where 
an  indictment  contains  several  a&aignmenu  of 
perjury,  and  an  actioa  ia  aflenTardi  brought 


;  Bull.       (hen  bein| 


■n  being  one  of  ihej  uslices  [Ac],  and  then 
selj  [i[c.],  accused  the  plaintiff  of  (ift.]. 
fore  Ihe  said  justice,  and  c.iused  bm  lo 


lo  stale  Ihit  plaintiff  gave  itifonDMBU 
lalh,  but  if  slated,  it  muM  b«  proved ) 
jortjv.  Do-ty,  aC.Sc  P.  749. 
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I  hand  and  seal  for  the  apprehending  and  taking  of  the  plaintiff,  and 
ing  him  before  the  said  E.  F.  to  be  dealt  with  according  to  law  for 
supposed  offence ;  and  the  defendant  under  and  by  virtue  of  the 
"ant  afterwards,  to  wit,  on  [^c.]»  falsely  and  maliciously  and  with- 
'easonable  or  probable  cause,  caused  and  procured  the  {Jaintiff  to 
ed  by  his  body,  and  to  be  imprisoned  and  kept  and  detained  in 
r  a  long  space  of  time,  to  wit,  for  the  space  of  three  days  then  next 
J  and  until  the  defendant  aflerwards^  to  wit,  on  {_SfC,'],  falsely  and 
(ly,  and  without  any  reasonable  or  probable  cause  whatsoever,  caused 
nred  the  plaintiff  to  be  carried  and  conveyed  in  custody  before  the 
).,(c)  to  be  examined  before  the  said  justice  touching  and  concern- 
aid  supposed  crime ;  {d)  and  then  falsely  and  maliciously  and  with- 
'easonable  or  probable  cause  whatsoever,  caused  and  procured  the 
ice  to  make  his  certain  warrant  under  his  hand  and  seal,  and  to 
the  said  plaintiff  and  commit  him,  to  wit,  by  the  said  warrant,  to  a 
ther  prison,  to  wit,  in  the  said  county ;  and  then  falsely  and  mali- 
lod  without  any  reasonable  or  probable  cause,  caused  and  procured 
tiff  to  be  imprisoned  and  kept  and  detained  in  prison  upon  the  said 
nr  a  certain  other  long  space  o£  time,  to  wit,  from  the  day  and  year 

^8aid,  until  and  upon  the day  of ,  a.  d. >  upon  which 

tioned  day  the  plaintiff  was  again  taken  in  custody  upon  the  said 
efore  the  said  justice,  and  the  defendant  then,  to  wit,  on  the  day  and 

aforesaid,  falsely  and  maliciously,  and  without  any  reasonable  or 

cause,  caused  the  said  justice  to  commit  the  plaintiff  for  trial  to  a 
ttkcr  prison,  to  wit,  Newgate,  and  procured  the  plaintiff  to  be  im- 

therein  on  the  said  charge  until  he  was  discharged  as  hereinafter 
id;  and  the  defendant  afterwards,  to  wit,  on  [^c],  at  the  general 
f  oyer  and  terminer  of  our  said  lady  the  queen,  holden  for  the 
ion  of  the  Central  Criminal  Court  at  Justice  Hall  in  the  Old  Bailey, 
bnrbs  of  the  city  of  London,  on  that  day,  before  [copy  caption  of 
,  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
mtsoever,  caused  and  procured  a  certain  bill  of  indictment  {e)  to  be 
1  against  the  plaintiff  for  the  said  supposed  offence ;  that  is  to  say, 

the  plaintiff,  on  [^c],  set  out  the  indictment  verbatim^']  unto  the 
*  the  grand  inquest  there,  to  wit,  unto  certain  good  and  lawful  men 
arisdiction  aforesaid,  qualified  according  to  law,  then  there  sworn 
rged  to  inquire  for  our  lady  the  queen  for  the  jurisdiction  aforesaid 


bcCne  aaotber  justice,  m?  "  before 
.  Sm.,  then  being  one  otner  of  the 

the  pUintiflT  was  thea  discharged, 
i  the  plahiti£P  arers  that  the  said 
nm§  then  heard  and  coosideied  the 
itmn  Urn  touching  the  said  sap- 
IMS»  Ibea  Bdjndged  and  decided 


that  the  plaintiff  was  not  guilty  thereof,  and 
then  discharged  the  plaintiff  out  of  custody^ 
fully  acquitted  of  the  same ;  and  the  <lefBod- 
ant  hath  not  further  prosecuted  the  same,  but 
the  same  b  fully  ended  aod  determined," 

^f )  If  plaintiff  were  indicted  before  the 
petit  jury  and  acquitted,  see  form,  Duboit  v. 
iCia«,llA.&£.329. 
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and  (vhicli  said  bill  of  indictment  was  then  there  returned  to  the  said  Coon 
by  tlie  said  jurors  in  form  aforesaid,  Not  round(/);  and  the  said  pro»c> 
cution  was,  to  nit,  on  [^-c-],  being  before  tbe  commencement  of  tliia  suit 
and  now  is  ended  and  determined ;  and  thereupon  the  plaiotiff  aflerwaLrda,  U 
nit,  on  [i^c],  was  discharged  out  of  custody  upon  tbe  said  charge  |  by 
means  of  which  said  several  premises,  tbe  plaintiff  bath  been  and  is  iitjured 
in  his  good  name,  credit  and  reputatiou,  and  brought  into  public  scandal  and 
disgrace,  and  liath  suffered  great  pain  and  anxiety  of  body  and  mind,  And 
was  prevented  during  tbe  time  he  was  so  imprisoned  from  attending  to  and 
transacting  his  lawful  and  necessary  affairs  and  business ;  and  also  by  reason 
of  the  premises,  the  plaintiff  necessarily  incurred  divers  charges  and  ex* 

penses,  to  wit,  to  the  amount  of  £ ,  in  defending  himself  against  tha  said 

prosecution  and  proceedings,  aiid  in  relation  to  the  premises,  and  in  tbe 
manifestation  of  his  innocence  in  tliat  behalf,  and  was  and  is  otherwiM 
ii^ured ;  To  the  damage,  &c. 

OTHER  FORMS  FOR  CRIMINAL  PR0SBCDTI0N3. 

2.  For  a  malidons  Prosecution  for  Perjury. 
Delisser  v.  Totme,  1  Q.  B.  333. 


.  For  wiaiicioiufy  procuring  another  to  waJu  a  Falit  Charge  bofon 

a  Magistrate. 

Dck-gal  V.  Jlifflilrif,  3  15ing.  N.  C.  051  ;  S.  C.  5  ^cott,  151. 


4.  For  a  iimlidinis  Churt/c  hcforc  a  Justice,  who  dischartj 

Plaintiff. 

Hif-gs  V.  Cliiy,  3  N.  &  .M.  'tUi. 

6.  For  mulidonali/  jirocuring ,  Sjc.  a  Search  Warrant. 
IknsKorlh  v.  foickcs,  4  li.  &  Ad.  4'k9. 


6.  For  maliciously  procurmg  a  Conviction  before  a  Magistrate. 
Mcllor  V.  Haddekij,  «  C.  &  I'.  374 ;  li  Crora.  &  M.  67. 

</)  S«e  Byrnt  v.  Moert,  5  TsuDt.  1ST. 
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7.  jFbr  nuiUciouib/  exhibiting  Articles  of  the  Peace j  l^c. 

Venafra  v.  Johnson,  10  Bing.  307. 

8.  For  a  malicious  Prosecution  before  a  Court  Martial. 

Sultan  T.  Johnstone,  1  T.  R.  493,  784. 


JBtf  a  Tenant  against  his  Landlord,  for  maliciously  charging  him 
before  a  Magistrate  under  the  Police  Act  with  having  {three  Months 
iefore)  wilfuUy  damaged  his  Premises. 

Dowell  V.  Benmgfield,  1  Car.  &  M.  9. 


MARKETS. 

kdantion  for  distuifmnce  of  a  market  by  opening  a  new  one,  2  Cbit.  PI.  7th  ed. 
f  and  formf  in  cases  there  referred  to ;  see  also  Mayor  qf  Devizes  v.  Clark,  3  Ad. 
L  506 ;  De  Rutzen  v.  LUwd,  5  A.  &  £.  456 ;  Bridgland  v.  Shapter,  5  M.  &  W. 
;  Thompson  v.  Oibtonf  7  M.  &  W.  456. 


MASTER  AND  SERVANT. 
See  "  Carriages,*'  ante,  522—"  Ships,"  po*^  616. 


1*  For  seducing  Plaintiff^ s  Daughter  and  Servant. 

u  tlie  action  may  be  in  case  or  trespass,  Chamberlain  v.  Hazelwood,  7  Dowl.  816; 
&  C.  5  M.  &  W.  515;  see  post,  «  Trespass;"  1  Chit.  PL  7th  ed.  150.  As  to 
the  law  upon  this  subject,  see  generally  Bac.  Ah.  "  Master  and  Servant/'  O. ; 
2  Stark.  Ev.  3d  ed.  988,  tit.  *'  Seduction ;"  Rose.  Ev.  6th  ed.  467 ;  2  Harr. 
Index,  tit.  "  Inftnt/'  VI.  The  new  County  Courts  have  no  jurisdiction,  9& 
10  Vict  c.  95,  s.  58.  An  action  of  this  kind^  founded  on  the  supposed  relation- 
ship of  master  and  servant,  is  the  only  remedy  provided  by  law  for  a  parent  for 
the  seduction  of  his  child.  Tliere  must  be  some  proof  of  the  daughter's  service 
of  the  slightest  kind,  or  of  her  liability  to  serve,  or  at  least  that  she  was  living 
with  her  father  as  part  of  his  family,  and  liable  to  his  control  and  command ; 
Stark,  and  Rose,  supra ;  Maunder  v.  Venrif  M.  &  M.  324,  per  Littledale,  J. ; 
Harris  v.  Butler,  2  M.  &  W.  539,  where  see  a  form  for  seducing  defendant's 
own  apprentice.  A  contract  to  serve,  or  payment  of  wages,  need  not  be  shown ; 
and  the  circumstance  of  the  daughter  bemg  of  age,  or  being  at  the  time  absent 
on  a  visit,  is  immaterial,  if  she  intended  to  return  home ;  id.  But  where  the 
daughter  was  in  the  service  of  another  person  at  the  time  of  her  seduction. 
Dean  v.  Peel,  5  East,  45  ;  or  was  in  the  defendant's  service,  Harris  v.  Butler, 
supra,  Qmless  he  hired  her  for  the  purpose  of  seduction,  Speight  v.  Oliviera,  2 
Sisrk.  R.  493} ;  no  action  lies  for  seduction,  though  the  daughter  returned 
home  and  occasioned  expense,  &c.,  see  Davis  v.  Williams,  Q.  £L  Nov.  1846; 
and  that  although  she  hadf  the  intention  of  returning  to  the  father's  service  after 
sha  bad  quitted  the  defendant's,  Blaymire  v.  Hayley,  6  M.  &  W.  55.  Expense 
flolv  will  BoC  suffice;  the  loss  of  service  is  in  law  the  gist  of  this  action^  jBiqyU 
T.  Bramkm,  13  M.  &  W.  738;  Grirmellv.  Wells,  7  M.  &  0. 1033;  S.  C.2 
D.  &  L.  610.    A  roaster,  though  no  lelatkm.  Fores  ?.  Witsony  Peak,  R.  65 ; 
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enon  nfao  lias  adopted 

'.  Machfll,  2  T.  n.  4 ; 
the  GTideDce,  &c.  see  llsniiot),  Koscoe,  Starkie,  &c.  i 
damage,  Boylt  v.  Braiuio/i,  supra, 

Commmcemenl,  ante,  5,]  For  thai  (g)  the  defendant,  contriviog  nut 
wrongfully  intending  to  injure  the  plainliir,  heretofore,  to  wit,  on  [<5''^-]'  *"• 
on  divers  dnys  and  limes  after  that  day,  and  before  the  commencement  of 
this  suit,  debauched  and  carnally  knew  E.  F.,  being  the  daughter  of  ih* 
plainlifT,  and  who  then  and  during  all  the  time  aforesaid  was  and  yet  is  the 
servant  of  the  plaintiff,  (ft)  whereby  the  said  E.  F.  became  pregnant  and 
tick  with  child,  and  so  continued  for  a  long  time,  to  wit,  nine  months,  thai 

la  to  Bay,  until  the  day  of ,  a.  d. ,  when  she  was  deliTered  of 

the  child  witli  which  alie  was  so  pregnant,  by  means  of  which  said  premise* 
the  said  E,  F.  was  unable  to  do  or  perform  llie  necessary  afTairs  and  busi- 
ness of  the  plaintiff,  being  her  [father  and]  manter  as  aforesaid,  for  a  long 
time,  to  wit,  from  the  day  and  year  first  mentioned  hitherto,  and  the  plaintiff 
during  that  time  hath  lost  and  been  deprived  of  the  services  of  the  said 
E.  F,,  and  by  reason  of  the  premises  the  plaintiff  necessarily  incurred  s  grcM 

expense,  to  wit,  to  the  amount  of  £ ,  in  and  about  the  nursing  and 

taking  care  of  the  said  E.  F,,  and  the  delivery  of  the  said  child  upon  th« 
occasion  aforesaid,  and  incidental  thereto  ;  To  the  damage  of  the  plaintiff  of 
£ ,  and  therefore  he  brings  his  suit,  Sec. 


3.  For  entMaff  awag  the  Plaintif'i  Workmen,  whereby  Jke  wU"^- 

unable  Co  complete  an  Agreement,  Sfc.  (i) 
CommencemenI,  aiiU,  J.]    For  that  whereas  heretofore,  to  wit,  on  [4"C.],  the 
plaintiffdid  agree  with  one  E.  ¥.  that  he  the  plaintiff  would  weekly  and  every 

week  from  and  after  the day  of then  next  ensuing,  make  for,  sell 

and  deliver  unto  the  said  V..  F.  and  the  said  E.  F.  did  then  agree  with  the 
plaintiff  to  accept  from  him  divers,  to  wit  [five  piano  fortes],  to  be  paid  for  by 
the  said  E.  F.  to  the  plaintiff  at  certain  prices  in  tliat  behalf  agreed  on  be- 
tween them  :  And  whereas  also,  after  the  making  of  the  said  agrcemeni,  and 
before  and  at  the  lime  of  the  committing  of  the  grievances  by  the  defendants 
as  hereinafter  mentioned,  divers  persons,  that  is  to  say,  A.  R.  [^-c]  were  the 
servants  of  the  plaintiff  in  the  way  of  his  trade  of  (a  piano  forie  maker,)  by 
him  then  carried  on ;  Vet  the  defendants,  well  knowing  the  premises,  (ft) 

(g>  The  iDsenion  of  ihe  word  -  whereas"  )Sac.  Abr.  "  Itlasier  and  Servant,"  O ;  3  IM. 

here  would  render  Ihc  ilcclarailDn    bad    on  Comni.  14Q.      I'his  declaration  wu  drawn  ht 

ipeeial  demurrer;  Bratunt  v.ThuThr.  Eich.  an  eminent  pleader.and  the  plaintiff  recoTBiea 

Na*.  IB,  1846  ;  see  anit,  39,  note  (u).  large  damsge!. 

(A)  Till!  allegation  ol  service  is  sul]icicnt,  (h)  The  'cier-ler  is  a  necessarv   aternieDt, 

Marlmrsy.Girln-,-3M.^G.69.  3   Itl.  Com.    M-2  ;    tl'inimTn  t.  Or«nfc*nft| 

(i)  See  common  forms  fur  enticioE  away  Willes, 582  ;  bullheD'caiiiorenliceiiieat  taed 

and  harbouiing  ajiprenlicei,  2  Chit.  PI.  7ih  need  not  be  parliculaiiied.  Willee,  fi77. 
ed>465;  and  as  to  the  action  in  gcDecal. 
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OKi  to  wit^  on  [4^*]9  wrongfully  Tnaliciously  and  nnjusdy  conspired, 
ed  and  agreed  together  to  injure  the  plaintiff  in  his  aforesaid  trade, 
deprive  him  of  the  services  of  the  said  A.  R.  [4'<?.]  as  such  servants 
!8aid|  and  of  the  profits  which  might  and  would  otherwise  have  accrued 
from  the  continuance  of  the  said  A.  R.  [4*<?*]  in  the  said  service  of 
intifi.  and  also  wrongfully  and  unjustly  to  hinder  and  prevent  the 
f  from  performing  the  said  agreement,  and  to  deprive  the  plaintiff  of 
M  and  profits  which  he  might  and  would  have  derived  and  acquired 
Brforming  the  same^  and  also  to  subject  the  plaintiff  to  the  payment 
rs  large  sums  of  money,  to  be  recovered  against  him  as  and  by  way 
sges  for  the  nonperformance  of  the  said  agreement ;  and  the  plaintiff 

saith  that  the  defendants^  in  pursuance  of  their  said  unlawful  con* 
',  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  whilst  the 
reement  of  the  plaintiff  with  the  said  E.  F.  was  in  full  force  and  sub« 

unlawfully,  wrongfully  and  unjustly  enticed,  persuaded  and  procured 
1  A.  R.  [S^c,'],  so  then  being  the  servants  of  the  plaintiff  as  aforesaidi 
urt  from  and  out  of  the  service  of  the  plaintiff,  that  is  to  say,  by  un« 
and  unjust  means  and  devices^  that  is  to  say,  by  then,  to  wit,  on  the 
i  year  last  aforesaid,  causing  and  procuring  the  said  A.  R.  [4^.]  so 
iing  the  servants  of  the  plaintiff  as  aforesaid,  to  be  furnished  and  sup* 
'ith  meat,  drink  and  entertainment,  and  giving  and  paying  to  each  of 
large  sum  of  money,  to  wit,  £l,  as  a  premium  and  reward  for  their 
;h  of  their  unlawfully  and  unjustly,  and  without  the  license  or  consent, 
linst  the  will  of  the  plaintiff,  departing  from  and  out  of  the  service 
plaintiff,  and  also  by  then  promising  and  agreeing  with  the  said  ser- 
f  the  plaintiff  and  each  of  them  to  retain  and  employ  them  and  each 
1  in  the  service  of  the  defendants,  for  certain  large  wages  and  reward 
aid  by  the  defendants  to  each  of  them  the  said  A.  R.  [4'<^*]  so  being 
vants  of  the  plaintiff;  and  also  by  then  falsely  and  fraudulently  re- 
;ing  to  the  said  servants  of  the  plaintiff  that  he  the  plaintiff  would 
ble  to  pay  to  them  or  either  of  them  their  or  either  of  their  lawful 
md  reward  for  the  services  to  be  performed  by  them  respectively  as 
ivants  of  the  plaintiff,  by  means  of  which  said  enticement,  persua- 
id  procurement  the  said  A.  R.  [^c]  so  being  such  servants  of  the 
fas  aforesaid,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  unlaw- 
Nrrongfully  and  unjustly,   and  without  the  license  or  consent  and 

the  will  of  the  plaintiff,  departed  from  and  out  of  the  service  of  the 
P,  and  have  and  each  of  them  hath  remained  and  continued  absent 
ich  service,  to  wit,  from  thence  until  the  commencement  of  this  suit, 
y  the  plaintiff  hath  for  and  during  all  that  time  lost  and  been  deprived 
lervicea  of  the  said  A.  R.  [^c]  and  each  of  them  in  his  said  trade 
liness,  and  of  all  the  profits,  benefits  and  advantages  which  might  and 
otherwise  have  arisen  and  accrued  to  him  from  such  services,  and  by 


I 
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meaiiB  of  the  several  premiseE  the  plaintifThath  been  hindered  and  preyientsd 
from  performing  the  said  agreement  on  his  part  and  behalf  to  be  perlbrmej, 
and  from  making,  selling  and  delivering  the  said  [piano  fortes]  sccordmg  to 
the  said  agreement  as  he  otherwise  might  and  would  have  done,  and  hatk 
wholly  lost  and  been  deprived  of  divers  great  gains  and  profits  which  be 
Blight  and  nould  have  derived  tind  acquired  from  making,  selling  and  de> 
lirering  the  said  [piano  fortes],  and  from  performing  the  aaid  agreement,  and 
hath  been  and  is  subjected  to  a  claim  against  him  for  the  nonperforniBnce 
thereof,  and  also  by  means  of  the  premises  the  plaintiflf  hath  been  and  ii 
greatly  injured  in  his  said  trade  and  biiaJneu  and  otherwise ;  To  tin  JiH 
msge,  &c. 

3,  By  ike  Master  for  an  Injttry  done  to  hit  Servant  by  careUsa 

driving. 
Martinex  v.  Cerfier,  3  M.  St  G.  89 ;  and  see  Hodioll  v.  Slalll>rat»,  9  C. 
&  P.  fi3 ;  S.  C.  11  A.  E.  301 ;  post,  Form  2,  p.  595. 


i 


MISCHIEVOUS  ANIMALS. 

1.  For  suffering  a  ferocious  Dog  to  go  at  large,  which  injured 

the  Plaintiff.  (/) 

CommencenmU,  ante,  5.']    For  that  tlie  defendant,  before  and  at  the  time 

of  the  damage  and  injury  to  the  plaintlfT  hereinafter  mentioned,  wrongfully 

and  injuriously  kept  a  certain  dog,  he  the  defendant  tiicn  nell  knowing  thai 
the  said  dog  then  was  used  and  accustomed  to  attack  and  bite  mankind  [or, 
"  knowing  that  the  said  dog  ilieji  was  of  a  Hcrce,  ferocious  anil  mischievous 
nature,  and  that  it  w.is  dangerous  and  improper  to  allow  the  said  dog  to  go 
at  large  and  uneonfined,*  and  not  properly  secured,"  (m)]  and  which  said 
dog,  whilst  the  defendant  kept  the  same,  lo  wit,  on  [^-c],  did  attack,  bite, 
wound  and  injure  the  plaintift'[or,  if  tin-  alkgation  heltcccn  the  brackets  be  in- 
sertcd,  hiitcud  of  the  accimciil  that  the  don  "'"*  "'*''' '"  ""i'^''  manliind,  tay 
from  the  asterisk,  "  yet  the  defendant,  whilst  he  kept  the  said  dog  as  afore- 
said, to  wit,  on  [^'('']<  wrongfully,  carelessly  and  improperly  suHered  the  said 
dog  to  go  at  large  and  onconfmod,  without  being  properly  secured,  and 
without  taking  due  and  proper  care  or  jirecautlons  to  secure  the  same  in 

(0  See  a  similar  foira  for  kcepinj;  a  nils-  355  ;  Ilarr.  In  J.  lit.  Case,  VII.    The  Kunltr 

chievous  ram,  JacKimi  t.  Smiihuin,  15  L.  ,1.  is  ihc  gisl  of  the  aclion,  iJ.;   Thoniai  v.  Mar^ 

311,  Excli.;  and  other  fonns  in  Ilarllruv.  gan.tC.  M.  U  R.  iSG.     Ai  to  tildmc*.  let 

Harrimau,  \  It.  &  Ad.  620;  Curiii  v.  Mllli.  i,l.;   Uosc^Dii  Ilarr.  lad.     See  fuitber.pM, 

5  C.  (t  r.  489 ;  Liability.  Inc.  of  owtieis  ol  Fteai. 

animals,     I    Chit.   I'l.    laden,   "Animalt;"  (hi)    See  llaylltg  t.  Ilairinaa,    1  11.  & 

Burn's  J.  "Dogs;"  Com.  Dig."  Act  on  the  Aid.  621  ;  S.  f.  2  Slark,  214. 
Case  for  Neg1ig«Dce,"  A.  5. ;  Roso.  Kv.  0  ed. 
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sod  which  said  dog  did  then  attack,  bite,  wound  and  injure  the 
wad  thereby  the  plaintiff  became  and  was  sick,  sore,  lame  and 
and  so  remained  and  continued  for  a  long  space  of  time,  to  wit, 
i  hitherto,  and  thereby  the  plaintiff  became  and  was  during  all 
Dable  to  do  or  perform  his  necessary  affairs  and  business,  and 
ins  of  the  premises  the  plaintiff  then  incurred  divers  expenses, 

larges  to  a  large  amount,  to  wit^  to  the  amount  of  £ ,  in  and 

ideavouring  to  get  cured  of  the  said  wounds,  injuries,  sickness, 
d  disorder  so  occasioned  as 'aforesaid  and  incidental  thereto,  and 
'  hath  been  and  is  by  means  of  the  premises  otherwise  greatly 
To  the  damage,  &c. 


faster  far  an  Injury  done  to  his  Apprentice  by  Defendant's 
ating  special  Damage  for  the  Loss  of  the  Apprentice's 
during  the  whole  Time  he  was  to  serve. 

UoU  V.  Stallbrass,  9  C.  &  P.  63 ;  S,  C.  11  A.  &  E.  301. 


*  Lguries  occasioned  by  Defendants  Ox  running  at  the 

Plaintiff,  (n) 

ment,  ante,  5.]  For  that  the  defendant,  heretofore,  to  wit,  on 
ossessed  of  a  certain  ox,  and  then  by  his  servants  in  that  behalf 
I  and  management  of  the  said  ox ;  and  the  said  ox,  before  and 
of  the  committing  of  the  grievance  hereinafter  mentioned,  was 
ictous,  and  it  was  then  unsafe  and  improper  to  drive,  or  permit 
)  said  ox  to  go  through  any  public  highway,  without  causing  or 
le  same  to  be  tied  down  and  confined,  or  otherwise  secured,  so 
It  the  said  ox  from  doing  mischief  or  damage  to  any  person  or 
ling  along  or  being  in  such  highway :  of  all  which  the  defendant 
It  the  lime  of  the  committing  of  the  grievance  hereinafter  men- 
lotice }  Yet  the  defendant  then  wrongfully,  injuriously,  carelessly, 
and  improperly,  by  his  said  servants,  drove  and  caused  and  pro- 
\  driven  the  said  ox,  so  being  wild  and  vicious  as  aforesaid,  in  a 
lie  highway,  wholly  untied,  unbound  and  unconfined,  and  not 
;ured,  and  without  taking  due  and  proper  care  in  that  behalf,  by 
eof  the  said  ox  then,  with  great  force  and  violence,  ran  at  and 
plaintiff,  who  was  then  passing  in  and  along  the  said  highway, 


the  defendant  employed  a  1i-       defendant  was  not  liable ',  Milligan  v.  Wedge, 
who  employed  a  boy  to  drive       12  A.  &  K.  737. 
lid  the  injury,  it  was  held  the 
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NEGUGENCE.    S«e ' 


mk!  iheti  UMsed,  thren  domi  aad  greativ  farutied,  favn  and  i 
plajniifi^  insoiDuch  that  by  mMns  thereof  be,  die  pUindlT,  thea  becmne  * 
^^^      ma  aide  [4^.  proceed  at  in  Form  1 . 

^^B   Dm.  Sm  in  gtnenl,  9   Co.  53  b,  59  a;  Com.  Dig.  "  Acdoa  ob  ibe  Cwe  te  ■'^ 
^V  Nowoce;"  Bac.  Abr.  tit.  "  Niiiaanct ;"  3  BU.  C.  206  to  309;  1  CUt.  Omr^ 

^^  Pr.  lit.  "  Nnisance;"  Han-,  lod.  tit,  "  Ca»e,  Acuon  of;"  Rmc  E»,  6lk  «4. 

334  to  337,  VII.  Vllt.;  2  Chi L  PI.  Index,  "  Nuisancei."  How  to  itHell* 
inhny.  FUaimoia  v.  IngCit,  5  TauDt.  534 ;  King  v.  ICi/iujmn.  1  D.  Se  B.  CL 
N.  P.  35  i  1  Chit.  PI.  7tTi  ed.  401  to  403.  Form  of  action.  I  CbiL  FL  7lh  ■£ 
148,  157.  Parties  to  Om  action:  I  Chit.  PI.  74  to  94;  Hair.  lad.  m^tk.; 
Ron.  Evidmcp,  334.  A  penoo  letting  premisei  with  a  DnbaDee  Utm  UuiuOB, 
and  receiring  rent,  is  liable  lot  the  cDDlmuance  of  the  nniunce;  Jtcr  r.  iVrflh 
I  Ad.  &  E.  823.  The  venae  is  local ;  IVarren  v.  WM,  1  Taunt.  379. 
"  Common,"  328,  "  KereTsion,"  608, ' 


SCISA^■CES. 


1.  For  placing  floating  Timbers  on  the  Thames,  wkerebgtke  Acaa  to 
Plaintiff's  Public  House  {lohich  abutted  on  the  River)  waa  ai- 
ttruoted. 

Rost  V.  Groves,  5  M.  &  G.  613  ;  5.  C.  i  D.  &  L.  61. 


2.  For  not  using  due  Care  in  pulling  down  a  House  adjoining  tie 
Plaintiff's,  whereby  the  latter  was  injured,  iic. 

Obi.  It  is  a  good  cause  of  action  that  a  next  neighbour  conducts  himself  so  earcleal^, 
tiegligently  and  iDiskitJ'utli/  in  pulling  down  his  onn  house,  &c.  ns  to  injure  thereby 
his  neighbour's  house,  although  the  complainant  may  not  in  respect  of  [he  latter 
house  have  acquired  any  absolute  right  to  the  su|iport  of  l!ic  builciing  pulled  down 
or  the  adjoining  soil ;  ace  Trinccr  v.  Chadmcl;, :!  Bing.  N.  C.  33 1 ;  S.  C.  G  Biia. 
N.  C.  1.  See  the  earlier  cases  upon  this  point,  I'ci/luitv.  yiuyor  ti)'  London,  &  a. 
&C.72.'ii  particularly  DufW  V. //o/wr,  \  Ad.  &  E,  19.1;  Plimtv.  J<imTt,6Ktc 
Ad.  791 ;  sec  a  form  l^sanblr,  loo  general)  in  IJoifd  v.  Wieue^,  6  Bing.  489.  And 
it  aeems  that  if  the  defendant  ha*  been  guilty  of  actual  negligence  and  thereby 
occasioned  the  injury,  he  is  liable,  although  (he  plaintilT  himself  did  not  um 
those  precautions  lie  ought  to  have  adopted  against  such  injur)';  Walten  t, 
Pfeil,  M.  &  M.  362.  The  damages  should  he  to  the  amount  of  the  value  of 
the  plaintiff's  old  house  tliroirn  down  by  the  defendant's  carelessness,  and  not 
the  whole  expense  of  building  a  new  one;  Liikinv.  Godiall,  Peak,  Add.  C.  15; 
see  Dodd  v.  llalnie,  su^ra.  Il  is  not  settled  wbetbera  parly  about  to  pull  down 
his  house  is  bound  to  give  notice  of  his  intention  to  his  next  door  neighbour  (who 
has  not  acquired  a  legal  right  to  the  support  of  the  house.  &c.)  if  he  doM  itot 
shore  up  his  neighbour's  house ;  see  PeytOH  v.  Mayor  of  London,  supra ;  Mat- 
:  Goudcr,  4  C.  &  P,  Ifil ;  and  per  Tmdol,  C.  J.,' in  Trotca-  v.  CAodiw*, 
ng.  N.  C.353.     in  ord^-  --•-■'-■-   ——---    -' -    '    ' 


;)  Bing. 


:  this  question,  the  declaration  a 
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womUDj  oliMge  the  omisrion  to  give  notice,  and  the  palling  down  vithout 
aooKiijg  up;  see  form,  3  Bing.  N.  C.  337;  post,  Form  3.  See  a  form  of  de- 
daration  against  commissioners  of  sewers  for  undermining  the  plaintiff's  house 
hy  improperly  nuiking  a  sewer,  The  Grocer^  Company  v.  Donne,  3  Bing.  N.  C. 
34.    Afl  to  the  right  to  the  support  of  adjoining  property,  see  pott,  596,  note  (o). 

^Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  at  the  time  of  the 
nmitting  of  the  grievances  hereinafter  mentioned  was  possessed  of  a  cer- 
t  house,  situate  in  the  county  aforesaid,  and  then  occupied  the  same  and 
iM  therein,  and  the  defendant  did  then  pull  down  and  remove  a  certain 
ler  house,  situate  in  the  county  aforesaid,  and  next  adjoining  the  said 
lie  of  the  plaintiff;  and  thereupon  it  became  and  was  the  duty  of  the 
Maat  to  use  due  care  and  skill  and  take  due,  reasonable  and  proper 
icrations  in  and  about  the  pulling  down  and  removing  the  said  house  so 
billing  the  plaintiff's  said  house,  so  that  for  want  of  such  care,  skill  and 
iMitioiiB,  the  said  bouse  of  the  plaintiff,  and  his  goods  and  chattels 
W^  nigbt  not  be  damaged  or  destroyed,  or  the  plaintiff  injured  in  respect 
reof ;  Yet  the  defendant,  heretofore,  to  wit,  on  [4*c.],  disregarded  his  said 
J 10  this,  to  wit,  that  he  did  not  nor  would  then  or  at  any  other  time  use 
care  or  skill,  or  take  due,  reasonable  or  proper  precautions  in  or  about 
palling  down  or  removing  his  said  house  so  adjoining  the  said  house  of 
plaintiff  upon  the  said  occasion,  according  to  his  said  duty  ;  and  the  de- 
lant  tfaen^  to  wit,  on  [4-c.],  and  on  divers  other  days  and  times  afterwards, 
before  the  commencement  of  this  suit,  wrongfully  and  injuriously  pulled 
n  and  prostrated  divers  parts  of  his  said  house  so  adjoining  the  said 
le  of  the  plaintiff,  upon  the  said  occasion,  in  a  careless,  unskilful  and  im- 
ler  manner,  whereby  the  said  house  of  the  plaintiff  became  and  was 
itly  shaken,  weakened  and  injured,  and  afterwards,  to  wit,  on  \SfC,'], 
s  way  and  fell  in,  and  became  and  was  greatly  injured  and  in  part  de- 
jed,  and  rendered  uninhabitable ;  and  by  reason  of  the  lieveral  premises, 

in  goods  and  chattels  of  the  plaintiff,  to  wit, ,  of  great  value,  to  wit, 

i-*t  beeame  and  were  broken,  spoiled  and  destroyed,  and  thereby  also 
rflidiitiff  has  from  thence  hitherto  lost  and  been  deprived  of  the  use  of 
■M  house,  and  of  the  advantages  which  he  otherwise  might  and  would 
b-aequired  from  the  possession  and  use  thereof;  and  thereby  also  the 
Miff  haa  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of 
^  in  baviog  his  said  house  examined  and  surveye  d,  and  the  nature  and 


Ml  of  the  said  damages,  injuries  and  losses  ascertained,  and  in  and  about 
MfJKival  of  the  ruins  of  the  said  house,  and  of  such  of  his  said  goods  and 
Waarivere  not  wholly  destroyed,  and  in  and  about  the  removal  of  the 
j^-JtiKi^tMationed  goods  and  chattels,  and  in  and  about  the  procuring 
Ifear  fettddace,  and  in  and  about  the  rebuilding  his  said  house,  and  other- 
j^ll  idiUioD  to  the  premises  and  matters  aforesaid,  and  was  and  is  other- 
kiqimd;  To  the  damage,  &c. 
'AaT  II.  R  R 
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3,  For  pulling  down  a  House  adjoining  the  Plaintiff's  and  disturb- 
ing the  foundations  of  Plaintiff's  House,  {he  being  entitled  to  the 
support  of  such  adjoining  House  and  Foundations),  isithout  shoring 
vp  Plaintiff's  House,  3fc,  (o) 

Commenetmfnl,  ante,  hJ]  Fnr  Uiat  whereas  tlie  plainlitf,  before  and  at  ihe 
times  of  ihc  committing  of  the  grievances  hereinafter  mentioned,  was  and 
thence  hitlierlo  hath  been  and  still  is  possessed  of  a  certain  dwelling-house 
■ituate  in  the  county  nforesaid,  and  then  occupied  the  same,  and  resided 
therein,  and  which  said  honse  had  been  and  was  erected  and  built  twenty  years 
and  upwards  before  the  committing  of  the  said  grievances ;  and  whereas,  be- 
fore and  at  the  times  of  the  committing  of  the  grievances  by  the  defendant  as 
hereinafter  mentioned,  ["  the  plaintitf'a  said  house  adjoined  a  certain  other 
house  situate  in  the  county  nforesaid,  whereof  the  defendant  then  was  pos- 
sessed, and  in  part  of  right  rested  upon  and  was  supported  by  and  still  of 
right  ought  in  part  to  rest  and  be  supported  by  parts  of  the  said  adjtnning 
house,"  or  if  more  in  accordance  rvilh  the  facts,  tay,  "  the  plaiDtilTs  said 
house  was  built,  placed  and  was  standing  on  land  next  adjoining  to  certBlR 
other  land,  then  in  the  possession  of  the  defendant,  by  which  the  said  first- 
mentioned  land  was  supported  and  prevented  from  moving  and  giving  ways 
and  whereas,  before  and  at  the  several  limes  of  the  committing  of  the 
grievances  hereinaller  mentioned,  the  said  first -mentioned  land  on  which  the 
■aid  house  of  the  plaintiff  so  stood  as  aforesaid  of  right  ought  to  have  ben 
>  be  supported  and  prevented  from  moring  or 
nd  of  the  defendant  -,"1  and  wliereas,  befbre 


and  still  of  right  ought  t 
giving  way  by  the  said  othe 
and  at  the  timos  of  the  cr 


of  the 


lal^er 


mg 


(he  s 


i  ot  1 


of  right 


ight  t.>  ha 


md  tlic  bcnelit  and 
house  i  Yet  the  defendant, 
intending  to  injuru  the  ptaii 


I'lrtnin  foimdiilions  bilongiiiff  to  and  siipport- 
ainiid',  nnd  lie  of  right  had  enjoyed,  and  then 
il,  ;itid  Eitill  of  right  ought  to  enjoy,  such  foun- 
idvantnge  tliereof  for  the  support  of  his  said 
I'cil  knowing  tlic  premises,  but  contriving  and 
tiff,  hcrciofiire,  to  wii,  on  [.Sr.],  and  on  divers 


(o)  See  a  form  fur  injuring  ilit  f.iund. lions 
of  plainlitFa  lioust  ty  iliggiiiig  mines,  &c., 
mitm  V.  Lord  GrmiiiUt,  5  Q.  ['..  701  ;  in 
that  fonn.  Ilic  nllvi-'ition belwicii  (ti " lir.irUt^ 
i>  amilled.  Tlie  rurm  m  the  lent  iii  slightly 
allered  from  tlial  in  Truice'  ».  V.haiiaith,  cile;! 
unit,  p.  594.  ohs„  which  was  held  cnul  on 
geucial  demurrer.  'I'liv  sllcgsljon  in  rofer- 
ence  to  the  plainIiH''s  li^ht  lo  Ihe  siippuri 
of  Ihe  adjoining  sail  as  a  fuundition  for  his 
bouiie,  was  mainly  founded  on  ihc  form.  &c. 
in  hroxca  v.  Wimhor.  1  C.  i  1, 30.  Set  an- 
olher  fo.m,  Hidi ».  rhaT«ko,oagh,2  C.i  Kirw. 
230.  Where  thcdccluralion  does  not  shaiv  Ihal 
the  plaintifTa  house  was  ancicnl,  or  th.it  he 
had  acr|uircd  a  right  lo  have  it  suppoiled  by 


ihc  .iiljoininj!  nail  or  !oil,  aud  merely  cbar|«» 
(iviihoul  laying!  negligence,  &c.  see  Form  1, 
tiiprii)  that  delcndaai  dug  into  the  uil  iftd 
faundalinn  of  llic  adjoining  land  in  nrar  Uw 
plaimilTs  houi>c  ihal  it  fell.  &c. .  it  ii  defecliM, 
»cc  ll'wflll  V.  f/armna,  3  B.  i  Ad.  871; 
Umtd  V.  Ih!„u;  1  A<l.  &  E.  -193;  foi  -here 
a  parly  has  not  acquired  an 


supp 


■t  for  h 


ipled  enjoyment  ihereof,  or  olberlenl 

own  soil  to  the  eslremity  thereof,  witHoiil 
shoring  up  ihe  house,  and  ii  nol  liaUa  («•■ 
sonahic  cnre  and  sLill  being  used)  aliboa|ti 
such  houscfalldonn;  see  id. ;    and  Purlri^H 

V.  icon,  3M.&  W,  2*20. 
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Hmr  days  and  times  afterwards  and  before  the  commeneenient  of  this 
ntf  wrongfully  and  injuriously  made  divers  holes  and  excavations  in,  and 
MMMOfld,  disturbed  and  removed  a  great  part  of  the  said  other  land  of  him 
le  defendant,  near  to  the  foundation  of  the  said  part  of  the  said  house  of 
10  plaintiff^  and  by  which  the  said  first-mentioned  land  was  as  afpresaid 
ipported  aud  prevented  from  moving  and  giving  way,  and  carelessly,  neglir 
Mitly  and  improperly  dug  and  made,-  took  down,  pulled  down  and  removed, 
ad  caused  and  procured  so  to  be  taken  down  and  removed,  the  said  house 
I  a4}oiBiQg  die  said  house  of  the  plaintiff,  by  which  the  said  last^pmentioned 
ouia  was  so  in  part  supported  as  aforesaid^  without  shoring  up,  propping 
m  or  securing  or  taking  other  reasonable  or  proper,  or  any  precautions  to 
Dfipafl  ov  seaure,  or  shore  up  the  said  house  of  the  plaintiff,  so  as  to 
nfCAt  the  same  from  giving  way  or  being  weakened  or  damaged  or  d^ 
Iwiyed  on  that  occasion ;  and  also  then  wrongfully  and  injuriously  dug  and 
pit,  apd  caused  and  procured  to  be  dug  and  made,  divers  excavations  in 
im  wrih  near  to  the  said  foundations  of  the  said  house  of  the  plaintiff,  and 
Iwened,  weakened  and  disturbed  such  foundations,  without  taking  due  iipd 
fpoper  precaution  to  prevent  the  said  foundations  from  being  weakened  and 
ilpicd  and  giving  way,  and  by  reason  thereof  the  said  foundations  then 
htmt  and  were  ii^jured,  loosened  and  weakened,  and  by  reason  of  the  said 
wvtial  premises  the  said  house  of  the  plaintiff  then  became  and  was  greatly 
Mksned  and  injured  ;  and  by  reason  of  the  said  several  premises  in  this 
mat  Mentioned,  the  said  house  of  the  plaintiff,  afterwards,  to  wit,  on  [4'<?.]« 
itraaidy  gave  way  and  fell  in,  and  became  and  was  greatly  injured  and 
fatfoyed ;  and  by  reason  of  the  several  premises,  divers  goods,  [^c,,  prih 
mdmideimelude  ai  in  last  form, 

L  Against  the  Proprietor  of  a  neighbouring  House,  1.  For  olh 
itructing  the  Footway  to  Plaintiff's  House  by  a  buitding  Hoard; 
2.  For  so  negligently  pulling  down  his  House  that  Bricks,  6ic.,fell 
<m  Plaintiff's ;  3.  For  undermining  the  Party  Wall  between  the 
Houses  ;  and  Plea,  License  from  the  Lord  Mayor  of  London  to 
trmt  ike  Hoard. 

Bradbee  v.  Christ's  Hospital,  4  M.  &  G.  714. 

i  Against  Persons  employed  in  making  a  Railway,  for  Carelessness, 
.^.  in  performing  the  Works,  wherby  Plaintiff's  Land  was  tii- 
Jured.(p) 

Commencement^  ante,  5.]     For  that  whereas,  before  and  at  the  time  of  the 
■anittiDg  of  the  grievances  by  the  defendants  hereinafter  mentioned,  the 


(p)  See  The  Groan'  Company  v.  Donne,  3  Bing.  N.  C.  34 ;  and  the  note,  ante,  596. 

R  rS 
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plaiDtilT  was  possessed  of  a  certain  close  called,  to  wit, ,  situate  in  the 

county  aforesaiJ,  and  the  defendants  were  then  engaged  in  making  a  part  of 
a  certain  intended  railway  near  to  and  across  part  of  ihe  said  lands  of  th« 
pbinCifi',  and  were  also  then  employed  in  cutting  a  certain  aqueduct  through 

and  across  a  certain  high  rood  leading  from  to ,  near  to  the  said 

close  of  the  plaintiff;  Yel  the  defendants,  well  knowing  the  premises,  but 
intending  to  injure  the  plaintiff,  heretofore,  to  wit,  on  [_^c.'},  and  on  divers 

other  days  and  times  between  that  day  and  the day  of ,  a.  d. , 

80  carelessly,  negligently,  unskilfully  and  improperly  cut  the  said  aqueduct, 

that  afterwards,  to  wit,  on  the  said day  of in  the  year  aforesaid, 

by  reason  of  the  careless,  negligent,  unskilful  and  improper  manner  in  which 
the  said  several  works  were  respectively  done  and  performed  as  aforesaid, 
the  waters  then  being  in  a  certain  pond,  broke  through  ihe  said  works  of 
the  defendanis,  and  with  great  force  and  violence  overflowed  divers,  to  wit, 

acres  of  meadow  land  and  acres  of  pasture  land  respectively, 

parcel  of  the  said  land  so  possessed  by  the  plaintiff  as  aforesaid,  and  stayed 
and  continued  in  and  upon  the  same  respectively  for  a  long  space  of  time, 

to  wit, months  then  following;  and  during  that  time  washed  up,  tore 

up  and  subvened  divers,  lo  wit,  500  trees,  and  divers,  to  wit,  1^0  perches  of 
hedges  of  the  plaintiff  tiiere  then  growing  and  being,  and  by  reason  of  which 
said  overflowing,  not  only  were  the  ditches  and  drains  of  the  plaintiff  on  his 
said  lands  then  being  greatly  choked  up,  and  the  said  lands  greatly  saturated 
with  water,  and  dirtied  and  injured  wiih  and  hy  a  sandy  deposit  thereupon 
thereby  brought  and  occasioned,  and  otherwise  much  lessened  in  value,  and 
the  plaintiff  was  thereby  liinilercd  and  preveniert  from  and  lost  the  season 
for  cultivating  the  same  as  lie  othcnviso  might  and  would  have  Jone,  but 
also  divers  great  quantities,  to  wit,  ■    ■—  of  manure  of  the  plaintiff  there  then 

lying,  of  great  value,  to  wit,  of  the  value  of  <t' ,  were  wholly  washed 

away,  consunv;d  and  destroyed,  and  (he  plaintiff  hath  been  and  is  thereby 
otherwise  greatly  injured  ;  To  the  dania!:!e,  &c. 


6.  For  working  a  Steam-Engine  and  heeping  up  targe  Fires  in  a 
Suildint/  adjoining  Plaintiff's  Premises,  ^c.{q) 

Commencement,  anie,  .1.]  I'or  tiiaC  whereas  before  and  at  the  times  of  the 
committing  the  grievances  hereinafter  mentioned,  the  plaintiff  was  and  thence 
hitherto  hath  been  and  still  is  lawftilly  possessed  of  a  certain  messuage  or 
dwelling-house  and  premises  with  the  appurtenants,  situaie  in  the  county 
aforesaid,  and  resided  and  still  resides  therein  with  his  famly,  and  carried  on 


(l)  See  »  fotm  for  a  tioijy  nuisance  in 
tnaDufacturing  iron,  KUiattan  v.  Taltam,  2 
Hing,  N'.  C.  134  ;  Tor  manufacluriDg  candles, 
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1  slQl  carries  on  therein  the  trade  and  business  of  a ;  and  whereas  the 

fendanty  before  and  at  the  time  of  the  committing  the  grievances  herein- 
er  next  mentioned^  was  and  from  thence  hitherto  hath  been  and  still  is 
iwiaed  of  a  certain  building  near  to  and  adjoining  the  said  tenements  of 
e  plaintiff;  Yet  the  defendant,  contriving  and  wrongfully  and  unjustly 
tending  to  injure  the  plaintiff  in  this  behalf,  whilst  the  plaintiff  was  so 
messed  of  his  said  tenements,  and  so  resided  and  dwelt  and  exercised  and 
mried  on  his  said  trade  and  business  therein  as  aforesaid,  to  wit,  on  [^c.^t 
id  00  divers  days  and  times  a(\er  that  day  and  before  the  commencement 
fthia  suit,  wrongfully,  unlawfully  and  unjustly,  without  the  license  or  con- 
BDt  and  against  the  will  of  the  plaintiff,  erected  and  built  a  certain  steam* 
Bgine,  and  also  divers  other  engines,  and  divers  mills  and  machines^  to  wit, 
MDty  other  engines,  ten  mills  and  twenty  machines  for  the  grinding  an4 
Hoofacturing  of  [drugs]  and  other  substances  in  the  said  buildings  of  the 
Itfaidant,  and  there  wrongfully  and  injuriously  kept  and  continued  the  same 
P  there  erected  and  built  for  a  long  time,  to  wit,  thence  hitherto,  (r)  and 

ktt,  to  wit,  on  the  said day  of ,  a.  d. ,  and  on  divers  other 

i|s  and  times  after  that  day  and  before  the  commencement  of  this  suit, 
iiNigfbUy,  unlawfully  and  unjustly,  and  without  the  consent  of  the  plaintiff, 
ne  worked  and  used,  and  caused  and  procured  to  be  worked  and  used  the 
ii  steam-engine  and  the  said  other  engines,  mills  and  machines,  and  in  so 
nog  on  the  several  days  and  times  aforesaid  wrongfully,  unlawfully  and 
justly  made  and  caused  and  procured  to  be  made  divers  loud,  horrible. 
Mordant  and  tremendous  sounds,  and  noises,  and  vibrations,  and  greatly 
ook  the  said  messuage  or  dwelling-house  and  premises  of  the  plaintiff  and 
a  fimndations  thereof,  and  the  furniture,  effects,  goods  and  chattels  of  the 
lintiff  therein  being ;  and  also,  to  wit^  on  the  several  days  and  times  afore- 
id,  wrongfully,  unlawfully  and  unjustly  made  and  kept,  and  caused  and 
oeored  to  be  made  and  kept  up  divers  large  and  dangerojps  fires,  at  and 
the  said  buildings  of  the  defendant,  for  the  purpose  of  working  and  using 
e  said  steam  and  other  engines,  mills  and  machines  of  the  defendant  there, 
r  means  of  which  said  several  premises  the  said  messuage  [^-c]  of  the 
aintiff  became  and  were  on  those  several  days  and  times  greatly  disjointed^ 
xiken,  damaged,  and  in  great  and  imminent  danger  of  falling  and  tumbling 
Nm ;  and  a  part  of  the  said  furniture,  goods  and  chattels  of  the  plaintiff, 

wit,  [describe  them],  of  great  value,  to  wit,  of  the  value  of  £ ,  being 

ndn,  thereby  became  and  were  greatly  injured,  damaged  and  spoiled,  and 
r  neana  of  the  aforesaid  premises  and  the  smoke,  vapours  and  filth  arising 
MB  the  said  fire,  and  which  entered  and  impregnated  the  air  in  the  said 
Dements  of  the  plaintiff,  he  the  plaintiff  and  his  family  were  greatly 
MBrbed  and  disquieted,  incommoded,  interrupted  and  annoyed  in  the 

p)  Or  if  the  plaintiff  were  not  the  orignal  erecter  Of  the  engine,  &c.,  tee  Fonn  2,  ante,  614, 
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peaceable  aad  quiche  poatesxion,  use,  occupation  nnd  enjoymenl  of  hie  said 
meaiUBge  [^v.]  insomuch  that  by  means  (liereof  the  heatth  of  the  plaintiff 
wss  and  is  greatly  impaired  and  ii^ured,  so  tliat  it  became  Bud  was  unsafe, 
inoommodious  and  unHt  for  ilie  piaintiff  to  reside  or  dwell  any  longer  witfa 
hia  family,  or  tn  exercise  or  carry  on  his  said  Irnde  and  business  at  or  in  his 
said  messuage  {^ifc]  ;  and  tiicreupon  he  tiie  pluinliff  ivas  forced  and  obliged 
M  and  did,  to  wit,  on  [<^c.],  of  necessity  tjuit  the  same,  and  go  and  reside 
with  his  family,  and  exercise  and  carry  on  his  said  trade  and  business  else- 
where, and  the  said  messusf^e  [4''^']  hecame  and  were  and  from  then  to 
the  commencement  of  this  suit(s)  liavt:  bean  and  aiill  are  empty  and  unoccu- 
pied ;  and  the  plaintiff  hath  thereby  not  only  lust  and  been  deprived  of  all 
the  profits,  beneGts  and  advantages  wliicli  might  and  woidd  otherwise  have 
accrued  to  him  from  and  in  respect  of  ilie  said  messuage  [^c],  hut  hath 
been  put  lo  great  trouble,  inconvenience  and  expense  in  and  about  the  pro- 
curing another  residence  lor  himself  and  liJs  family,  and  tht-  exercise  atid 
carrying  on  his  »aid  trade  and  business,  and  in  and  about  his  said  removal 
lo  such  other  residence,  and  the  fitling  up  thereof  and  making  the  samfl 
commodiotis  and  convenient  for  the  purpose  aforesaid ;  and  the  plaintiff  hath 
been  and  is  by  means  of  the  premises  aforesaid  otherwise  greatly  injured, 
and  put  to  great  additional  and  otherwise  unnecessary  trouble  and  expense 
in  and  about  the  exercising  and  carrying  on  of  his  said  trade  and  buainesa  ; 
To  the  damage.  Sic. 

OTHER  FORMS  FOR  NUISANCES,  &c. 

7.  For  not  repuirhiij  a  Privij  adjuiniiii/  Plaiuliff's  House. 
3  Lord  Uaym.  321 ;  Jiimvll  v.  S/icnlvn,  r,  H.  B.  1  ID.    Tlic  occupier  is  the 
person  ;}rinid/((cic  liable;  iiiil. 


8.  For  erecting  a  Mound,  &fc.  on  a  Hill  above  Plaintiff's  House, 

whert'by  it  was  unsafe,  ii;c. 

Norrh  v.  Danicll,  4  M.  A  ficott,  .J^.J ;  A\  (.'.  10  Bing.  507. 


9.  For  erecting  adjoinimj  House  so  that  it  projected  over  the  Plain- 
tiff's, and  the  Rain,  S^c.fcll  thereon. 
Fat)  V.  Prenlke,  1   Com.  B.  «;.'8;  see  Thomita  v.  Thomas,  2  C.  M.  &  R. 
s;.     Similar  form  by  a  reversioner,  Taihr  v.  iXcinmn,  1 1  A.  &  E.  tOJ. 


(■)  See  /Inn  V.  Cm. 
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.  FcT  leaving  a  Cellar  Door  uncovered,  whereby  Plaintiff  fell  in,  fifc. 

%  Chit.  PI.  7th  ed.  432 ;  see  Rose.  Ev.  6th  ed.  ^5Q ;  Coupland  v.  Hardrng- 
!■>  S  Campb.  398 ;  Proctor  v.  Harris,  4  C.  &  P.  337 ;  Darnells  v.  Potter, 
C.  &  P.  26« ;  /artw  v.  Dean,  1 1  Moore,  354  ;  see  post,  "  Ways." 

•  Far  leaning  a  Mine  uncovered,  whereby  Plaintiff's  Horse  fell 

in,  ^c. 

Syhray  v.  White,  1  M.  &  W.  435. 

•  By  the  Owner  of  a  Mine  {igainst  the  Owner  of  an  adjacent  one, 
fbr  having  removed  the  Seam  of  Coal,  belonging  to  the  Plaintiff, 
which  separated  the  Mines,  and  then  neglecting  his  Duty  to  prevent 
PlainHff's  Mine  from  being  flooded. 

Ftrmstone  v.  Wheeiey,  13  D.  &  L.  203. 

13.  For  setting  Spring  Guns, 

7&  8  Geo.  4,  c.  18,  8.  1 ;  Forms,  Ilott  v.  Wilkes,  3  B.  &  Al.  304 ;  Bird 
Holbrook,  4  Bing.  628.     Dog  spears,  &c.,  Deane  v.  Clayton,  7  Taunt.  489; 
^s  ▼.  Lyon,  2  Stark.  R.  317  ;  Townshend  v.  Walker,  9  East,  277 ;  Jordin 
Cm^,  8  M.  &  W.  752. 

14.  Far  Injury  by  a  Gun  being  entrusted  to  an  unfit  Person. 

OixoHY.  Bell,  5  M.  &  Sel.  198;  1  Stark.  R.  287,  S.  C;  and  see  antCf 
^)  Form  9. 

16.  For  wrongfully  placing  Scythes  in  a  public  Street,  whereby 

Plaintiff  was  injured. 

Marriott  v.  Stanley,  1  M.  &  G.  568. 

'•  For  annoying  Plaintiff  by  placing  lighted  Brimstone  in  a  Church 
Tower  where  Plaintiff  was  ringing  the  Bells. 

Evans  ▼.  Lisle,  7  C.  &  P.  562. 


PARLIAMENT. 


Prttf/  the  Returning  Officer  of  a  Borough  for  refusing  the  Vote  of 
Plaintiff  at  an  Election  for  a  Member  of  Parliament. 

Pryse  v.  Belcher,  15  L.  J.  305,  C.  P. 
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1.  For  tkti  Infrirngtment  of  a  Patail.(*) 
CgawracoanK,  ante,  3.]  I'or  thai  nhereac  the  pliiniiff  \cr  if  At  actio* 
bt  bf  an  aingmet,  $ay,  "  a  certain  person,  to  irii,  S.  P.**!,  beibre  and  at 
tbe  time  of  the  making  of  the  tetien  patent  and  the  committing  of  Ac 
grieraitces  by  the  defendant  Itereinai^er  mentioned,  teas  the  tioe  awl  first 
invrntor  of  the  working  or  making  of  a  certain  manner  of  new  maBulaCCiire 
within  this  realm,  Co  nit,  a  certain  inTention  for  j^"  makii^,"  Ac.  a*  if)  liu 
tped/tcation],  and  thereupon  herL-tofor^,  to  vit,  on  [^■],  by  cerlatn  leitera 
pftteot  of  her  present  majesiv,  bearing  date  at  Westminster  the  daj  and 
year  last  aforesaid,  under  tbe  great  seal  of  Great  Britain,  and  which  aid 
letters  patent  the  plaintiff  nan-  brings  here  into  Court,  alter  reciting  that 
[<rl  tmt  the  recital,  ihc  grant,  the  claniet  pmhibiling  infringmmt,  the  proein 
rtytaring  a  specification,  and  the  rlavie  a)  to  the  coiulraelion  to  he  pitt  vpUt 
the  grant,  fullj/  in  the  pa*t  tenie'],  as  by  tbe  said  letters  patent  fully  appears; 
and  the  plaintiff  further  saitb,  that  the  said  S.  P.  did  allerRards  and  befinc 
the  committing  of  tbe  grievances  hereinafter  mentioned,  and  within  [six] 
months  next  and  immediately  after  the  date  of  the  said  letters  patent,  to  wit, 
on  [4^.],  in  pursuance  of  the  said  letters  patent,  by  an  instrument  in  wntii^, 
to  wit,  a  speciGcation,  under  his  hand  and  seal  particularly  describe  and 
ascertain  tbe  nature  of  bis  invention,  and  in  what  manner  the  same  tvas  to 
be  and  might  be  performed ;  and  did  afterwards  and  before  the  comfnttttng 
of  the  grievances  hereinafter  mentioned,  and  within  [six]  calendar  months 
next  and  immediately  after  ilie  ihtc  of  tlic  said  letters  p.iient,  to  wit,  on 
[4-c.],  cause  the  said  specification  to  be  iiirotlcd  (.r)  in  her  said  majesty's  High 
Court  of  Chancery  at  Westminster,  [nliicli  said  instrument  in  writing  or 
specification  was  and  is  as  folloivs  :  ( j)  "  To  all  to  ivliom  these  presents  shall 
come,  I,  S.P..  of  [>Vf.],  send  jrri'Ciing,  whereas"  [!)r.  set  it  oul];  and  the 


plaintiff  further  saitli,  that  tiiere  was  a 

nd  still  is  annexed  to  the  said  instru- 

(<)  See  forms,  fic.,  Sticktr  v.  Warnfr.  1 

10  have  Itcble  cons.     The  4th  section  pointi 

out  Ihe  mode  of  proceeJing  in  case  of  appli- 

734 ;  S.  C.    i  Uo«l.  &  L.  737.     .^t  lo  the 

cation  for  the  prolongalion  of  ihe  lerni  of  a 

law  upon  this  subject,  see  the  Treatises  by 

p.<lcnl :  see  Ihisirll  v.  Ltdwn.  14  M.  &  W. 

GodsOD,  Wtbstet  »Qd  SmLlli  -,  Har.  Ind.  til. 

584.      The  7lh  section  inflicts  a  penally  for 
usiog.wilhoulaulhoriiy.thenameofapaionlee. 

'■  Paleni;"  pr.i(,  Pleis.  lit."  Patent;"  Corimft 

r.  Kieni.  3  U.ng,  N.  C.  570 ;  lai  Morga,,.  ,. 

^Sic. ;  see  as  lo  fraud  of  this  kind,  nnle.  556, 

StaKard,  2  M.  &  W .  544.     Forms  for  mi- 

i.ole((). 

lallDg  plainlifi  's  trade  marks,  antt,  536.  Fprm 

(ii)  Thepatenlee.  aDdlbeasiigDeeofparl 

19. 

of  his  interest,  may  and  should  join  as  plaia- 

Bj  S  St  6  Wi!l.  4,  c.  83,  s.  43,  if  in  any 

action  repecling  an  infriogeaient  of  a  paieni 

flo)cfr,2\Vil..  423;  2  Saund.  115,  116  i. 

a  veniict  shilJ  pass  for  the  palenlee.  llic  judge 

(j)  This  is  a  necessary  averment;   Btntltj 

may  grini  a  certificaie  Ibal  the  vilLdity  of  the 

v.  Ooldlhorpe,  1  Com.  H.  ti78  ;  S.  C.  2  D.  & 

paleni  came  in  queilion.  which  being  giten 
in  evidence  in  anu  alltrr  dciimi  louching  skich 

L.  795. 

patenl,  the  patentee,  if  be  have  a  verdict. 

shHll  have  treble  roUs,  unless  the  judge  in 

snch  second  action  shall  certify  he  ought  not 
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riting  or  specification  a  certain  drawing  (z)  with  certain  figures  and 
rked  thereon,  as  in  the  said  instrument  in  writing  or  specification 

lairUiffbe  an  assignee  proceed  thus .]  And  the  plaintiff  further  saith, 
^ards  and  before  the  committing  by  the  defendant  of  the  several 
\  hereinafler  mentioned,  to  wit,  on  [4*^*]*  ^Y  ^  certain  indenture 
;  between  the  said  S.  P.  of  the  one  part  and  the  plaintiff  of  the 
,  (which  said  indenture,  sealed  with  the  seal  of  the  said  S.  P.,  the 
ow  brings  here  into  Court,  the  date  whereof  is  the  day  and  year 
Aid,)  the  said  S.  P.,  for  the  considerations  therein  mentioned,  did 
]  unto  the  plaintiff  [4*c.,  set  out  the  operative  part  of  the  assignment'], 
said  indenture  fully  appears. 

was  a  disclaimer  {a)  of  any  part  of  the  specification  under  5  4*  6 
83,  proceed  thus ;]  And  the  plaintiff  further  saith,  that  afler  the 
the  said  indenture,  and  after  the  passing  of  a  certain  act  of  par- 
ssed  in  the  sixth  year  of  the  reign  of  his  late  majesty  King  William 
I,  intituled  '*  An  Act  to  amend  the  Law  touching  Letters  Patent 
ions^"  and  before  the  committing  of  the  grievance  hereinafter  men- 
wit,  on  [4*<^<]>  ^^  ^^^  plaintiff,  pursuant  to  the  said  statute,  and  by 

he  leave  of ,  Knt.,  then  being  her  said  majesty's  solicitor- 

rst  had  and  obtained  for  that  purpose,  and  duly  certified  by  his, 

,  fiat  and  signature  in  that  behalf,  entered  with  the  clerk  of 

s  of  England  a  certain  disclaimer  and  memorandum  of  alteration 

of  part  of  the  said  specification,  the  same  not  being  such  dis- 

alteration  as  extended  the  exclusive  right  granted  by  the  said 

ent,  by  which  disclaimer  and  memorandum  of  alteration,  the  same 

er  the  hand  and  seal  of  the  said  plaintiff,  he  did  disclaim  as 

*'  I,  the  said  S.  P.,  do  hereby  declare  that"  [4'C«]>  which  said 

and  memorandum  of  alteration  were  afterwards  and  before  the 

I  of  the  grievances  hereinafter  mentioned^  to  wit,  on  [4*<?*]'  ^^^^ 

1  clerk  of  the  patents,  and  duly  inrolled  with  the  said  specification 

0  the  statute  in  that  case  made  and  provided,  as  by  the  record  of 

ecification  and  disclaimer  and  memorandum  of  alteration  remaining 

n  the  said  High  Court  of  Chancery  fully  appears. 


id|;b  cannot  be  set  out  io  plead- 
r.  Broume,  14  L.  J.  169,  Q.  B. 
&  6  W.  4,  c  83,  >.  1,  any  per- 
btained  letters  patent  for  any  in- 
enter  a  disclaimer  of  any  part  of 
tion,  or  a  memorandum  of  any 
fein,  which,  when  filed  as  therein 
ball  be  deemed  part  of  such  spe- 
nd that  section  provides  that  a 
»  entered  as  heretofore,  that  the 
tail  not  affect  actions  pending  at 
d  that  the  attorney-general  may 
arty  to  advertise  his  claim.    The 


2nd  section  points  out  the  mode  of  proceeding 
where  the  patentee  is  proved  n6t  to  be  the 
real  inventor,  though  he  believed  himself  to 
be  so.  In  Ptrry  v.  Skinner,  2  M.  &  W.  47 1 , 
it  was  held  that  where  a  patent  is  originally 
void,  but  amended  under  the  above  statute 
by  filing  a  disclaimer  of  part  of  the  invention, 
that  act  has  not  a  retrospective  operation  so 
as  to  make  a  party  liable  for  an  infringement 
of  the  patent  prior  to  the  time  of  entering  luch 
disclaimer,  although  the  invasion  relatM  to  a 
part  of  the  invention  not  disclaimed ;  and  see 
Stacker  v.  Walker,  1  Com.  B.  148. 
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And  the  plaintifl^  further  saith,  tbat  he  [or  "the  said  S.  P."],  from  i 
time  of  granting  the  said  leiten  patent  until  the  making  of  the  said  indenitire, 
made  and  exercised  and  vended  the  said  invention,  and  that  he,  the  plaiDli^ 
hath  always  since  the  making  of  the  said  indenture  as  aforesaid,  by  hitDself, 
ht«  deputies,  servanls  and  agents  in  that  behalf,  made,  used,  exercised  aod 

vended  the  nforcsaid  invention,  to  wit,  the  said  iinprovemenia  in vthidi 

be  was  so  entitled  to  make,  use,  exercise  and  vend  as  aforesaid ;  Vet  the 
deftndanl,  nell  knotting  the  several  prcmisi-s,  but  contriving  and  nrongfuUy 
and  injuriously  intending  to  injure  the  plaintiff  and  to  deprive  bim  of  the 
profits,  benefits  and  advantages  irhidi  be  might  and  otbernise  would  have 
derived  and  acquired  from  the  making,  using,  exercising  and  vending  of  the 
said  invention,  after  the  making  of  the  said  letters  patent  and  of  the  aaid 
indenture  [and  after  the  said  (li9clBin)i;r  and  memorandum  of  alteration  wers 
so  entered,  filed  and  inroUed  as  af[:iresaid,(6)]  and  within  the  said  tenn  of 
fourteen  years  in  the  said  letters  patent  mentioned,  to  wit,  on  [j-c.l,  and  oo 
divera  other  days  and  limes  between  that  day  and  the  commencement  of  ihil 
suit,  and  within  iliat  part  of  the  united  kingdom  of  Great  Britain  called 
England,  and  in  Wales  and  the  town  of  Berwick-upon-Tweed,  wrongfully^ 
linlawfblly  and  unjustly,  withoai  the  leave  or  license  and  gainst  the  will  of 

the  plaintiff,  in(i<fe  ami  sold  {c}  diters,  to  tril,  100 ,  in  imitaliun  of  the  ttud 

intention,  to  the  benefit,  use  and  enjoyment  whereof  the  plaintilTwaa  and  k 
so  eniicled  as  aforesaid,  [and  otherwise  than  in  relation  to  the  said  part  of 
the  said  invention  so  disclaimed  as  aforesaid,  (</)]  in  breach  of  the  said 
leltera  patent  and  against  the  privil^es  to  which  the  plaintiff  was  and  if 
emitlcd  as  aforesaid. 

Second  Breach. — And  the  plaintiH'  farther  suith,  that  the  del'endant,  well 
knowing  the  several  premises,  but  further  contriving  and  intending  as  afore- 
said, after  the  making  of  the  said  letters  paleni,  and  within  the  said  term  of 
fourteen  years  tlierein  mentioned,  and  after  the  making  of  the  said  indenture, 
[and  after  the  said  disclaimer  and  memorandum  of  alteration  were  so  entered, 

filed  and  inrollcd  as  aforesad,]  to  wii,  on  the  said day  of  — ,  a.  d, 

' ,  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  in  England  aforesaid,  wrongfttlly  and  unjustly,  with- 
out the  leave  or  license  and  against  the  will  of  the  plainliff,*  did  make,  use 
and  pal  tn  practici'  the  said  invention,  to  thu  bcncijt,  use  and  enjoyment 
whereof  the  plaintiff  was  and  is  entitled  as  aforesaid,  (and  otherwise  than  in 
relation  to  the  said  part  of  the  said  invention  so  disclaimed  as  aforesaid,)  in 
breach  of  the  said  letters  patent,  and  of  the  privileges  to  which  the  plaintiff 
was  and  is  so  entitled  as  aforesaid. 

(t)  See  Ftrry  v.  Sliiniifr,  eitetl  anli,  603,  signed,  Cornish  v.  Kenni,  3  Biog,  N.  C.  670; 

note  (o).  2  Chil.  I'l.  7lh  cd.  &7fl. 

(r)  A  count  for  "ti/^sing  la  sale"  was  (d)  See  Pirri/  t,  Skinatr,  ante,  SOS,  MM 

held  bad  on  geneial  demurrer;  ace  Minlcr  v.  (u). 
WUIiami,  4  Ad.  tc  E.  351.    Se«  breaches  a- 
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Breach. — And  the  plaintiff  further  saith,  that  the  defendant^  well 
[4^.  proceed  as  in  second  breach,  stating  "  did  counterfeit,  imitate 
nhle  the  said  invention"  Src,  instead  of  the  words  in  italics.] 
i  BfMcA.— And  the  plaintiff  further  saith,  that  the  defendant,  well 
[4'C.  proceed  as  in  second  breach  to  tfte  asterisk]  did  imitate  in  part 
make  diners  additions  to  and  publications  from  the  said  invention,  to  the 
use  and  enjoyment  whereof  th6  {Plaintiff  was  and  is  entitled  as  afore- 
lerwise  than  in  relation  to  the  said  part  of  the  said  invention  so  dis- 
as  aforesaid,)  whereby  to  pretend  himself  and  did  then  pretend  himself 
itwentor  and  devisor  thereof,  and  did  then  and  there  put  in  praetice, 
itnitation  in  part  with  snch  additions  as  aforesaid,  (otherwise  than  in 
to  the  said  part  of  the  said  invention  so  disclaimed  as  aforesaid,)  in 
f  the  said  letters  patent  and  of  the  privileges  to  which  the  plaintiff 
is  entitled  as  aforesaid. 

Breach, — And  the  plaintiff  further  saith^  that  the  defendant,  well 
;  [4*c.  proceed  as  in  second  breach  to  the  asterisk"]  did  use,  exercise  and 
said  invention  (otherwise  than  in  relation  to  the  said  part  of  the  said 
a  80  disclaimed  as  aforesaid,)  in  breach  of  the  said  letters  patent  and  o^ 
leges  to  which  the  plaintiff  was  and  is  entitled  as  aforesaid ;  by  means 
immitting  of  which  said  several  grievances  by  the  defendant  as  afore* 
i  plaintiff  has  been  and  is  greatly  injured,  and  has  lost  and  been 
I  of  divers  great  gains  and  profits,  which  he  might  and  otherwise 
ave  derived  from  the  said  invention  and  letters  patent,  and  in  respect 
he  was  and  is  entitled  to  such  privileges  as  aforesaid,  and  was  and 
vise  damnified ;  To  the  damage,  &c. 

the  Inftingement  of  a  Patent  renewed  under  6^6  WilL  4,  c.  83; 
8.  4,  after  the  original  Patent  had  expired, 

Russell  V.  Ledsam,  14  M.  &  W.  574, 


PEWS. 


ffifl  (»f  deelarations  in  case  for  disturbing  plaintiffs  in  the  enjoyment  of  pews  in 
2  Chit.  PI.  7th  ed.  625  ;  MainwQring  v.  Giles,  5  B.  &  Aid.  556;  Loushf  v. 
;  1 1r.  &  i,  583.     Law,  &c:  2  Stark.  £v.  tit  "  Pews."    Case  for  pulling  down 
pew,  Harris  v.  Drewe,  2  B.  &  Ad.  164;  Jones  v.  Mis,  2  Y.  &  J.  266. 


POUND  BREACH  AND  RESCUE. 


ms  in  case  for  pound  breach  and  rescue  on  distresses,  &c.  2  Chit.  PI.  7th  ed. 
rrttt  V.  Stower,  6  M.  &  W.  569 ;  Law,  &c.  Turner  v.  Ford,  15  L.  J.  215, 
ly  5  Sk  6  WilL  4,  e.  59,  s.  5,  persons  may  enter  poonds  to  feed  oattU  impoanded 
^e^IimhMi.  Ellis,  1  Gar.ft  K.  682. 


1.  Sy  the  Managing  Committee  of  an  intended  RaUaa 

Engineer  for  not  preparing  proper  Plans,  ^c.  in  tim- 

sited,  to  enable  them  to  apply  to  Parliament  for  an  Ac 

Commencement,  ante,  5.'\     For  that  wliereas  heretofore,  and 

the  time  of  the  retainer  and  employment  of  the  defendant  as  hei 

tioned,  the  plaintifTa  were  the  managing  committee  of  a  cer 

to  nit,  a  joint-stock  company,  provisionally  registered  under 

snce  of  the  statute  made  and  passed  in  the  session  of  parlian 

the  seventh  and  eighth  years  of  the  reign  of  her  majesty  Qi 

intituled  "  An  Act  for  the  Registration,  Incorporation  and  '. 

Joint-Stock  Companies,"  and  which  said  company  was  forme< 

pose  of  making  a  railway,  to  wit,  a  railway  from to  — 

places,  and  the  same  could  not  be  carried  out  without  obtaining 
of  parliament;  (/)  and  whereas  before  and  at  the  time  of  th< 
and  employment  it  was  the  intention  of  the  plaintiffs,  on  beha 
company,  to  apply  to  parliament  in  the  then  next  session  tai 
make  the  said  railway :  and  whereas  also  at  the  time  of  the 
and  employment  it  was  required  and  necessary  for  the  purpon 
plication  that  a  plan  and  also  a  duplicate  of  such  plan,  on  a  set 
than  four  inches  to  a  mile,  should  be  deposited  for  public  Inap 
tain  places  in  that  belialf  appointed,  on  or  before  the  thirtieth  di 
ber  then  next,  which  plans  should  describe  the  line  or  situation 
of  the  said  intended  railway  and  the  lands  in  or  through  whicl 
made,  maintained,  varied,  extended  or  enlarged,  or  through 
communication  to  or  from  the  work  should  be  made,  and  that 
duplicate  thereof  should  likewise  be  deposited  with  such  plan  i 
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ould  be  referred  to  some  fixed  point  stated  in  writing  on  the  section  near 
^r  of  the  termini,  of  all  which  the  defendant,  at  the  time  of  the  said 
tainer  and  employment,  had  notice  ;  and  whereas  also,  before  and  at  the 
me  of  the  retainer  and  employment  hereinafter  mentioned,  the  defendant 
IS  an  engineer,  and  the  profession  and  business  of  an  engineer  used,  exer- 
ised  and  carried  on ;  and  thereupon  heretofore,  to  wit,  on  [4*c.],  the  plaintiffs, 
t  the  request  of  the  defendant,  retained  and  employed  the  defendant  to 
lake  and  prepare  the  said  plans,  sections  and  duplicates  in  manner  and 
Dfm  as  aforesaid,  for  the  purpose  of  the  said  application  to  parliament,  for 
ertain  reasonable  reward  to  the  defendant  in  that  behalf;  and  the  defendant 
hen,  to  wit,  on  the  day  and  year  aforesaid,  accepted  the  said  retainer  and 
SDj^oyment,  and  thereupon  it  then  became  and  was  the  duty  of  the  defendant 
to  use  due  and  reasonable  care,  skill  and  diligence  in  and  about  his  said 
retainer  and  employment ;  nevertheless  the  defendant,  not  regarding  his  said 
Rtainer  nor  his  said  duty  in  that  behalf,  but  contriving  to  injure,  prejudice 
and  aggrieve  the  plaintiffs,  did  not  nor  would  use  due  or  reasonable  care, 
doD  or  diligence  in  and  about  his  said  retainer  and  employment,  or  in  or 
•boot  the  making  and  preparing  the  said  sections,  but  on  the  contrary  thereof 
Ae  defendant  conducted  himself  in  the  premises  in  a  careless,  unskilful  and 
Bcg^ent  manner  in  this,  to  wit,  that  although  the  defendant  could  and 
night  and  ought  to  have  made  and  prepared  the  said  necessary  plans  and 
lections  as  aforesaid,  so  that  the  plaintiffs  might  have  deposited  the  same 
within  the  time  in  that  behalf  mentioned  as  aforesaid,  to  wit,  on  or  before  the 
diirtieth  day  of  November  then  next ;  yet  the  defendant  did  not  nor  would 
nake  or  prepare  the  said  necessary  plans  and  sections  as  aforesaid  or  any 
af  them  within  the  said  time  in  that  behalf  mentioned  as  aforesaid,  but  wholly 
oq^ected  so  to  do ;  and  the  defendant  also  conducted  himself  carelessly, 
nddlftilly  and  negligently  in  this,  to  wit,  that  although  the  defendant  did 
mke  and  prepare  certain  sections  as  and  for  the  sections  required  and  neces- 
Miy  for  the  purpose  of  the  said  intended  application  to  parliament,  yet  the 
wd  sections  were  not  such  sections  as  were  required  and  proper  or  neces- 
ivy  for  the  purpose  of  the  said  intended  application  to  parliament  as  afore- 
■id|  more  especially  in  this,  to  wit,  that  the  said  sections  so  prepared  and 
Mde  by  the  defendant  did  not  show  the  surface  of  the  ground  marked  on 
^  laid  plan,  but  a  large  part,  to  wit,  one-fourth  part  thereof,  was  wholly 
fttitted  from  the  said  section ;  and  the  said  sections  so  made  and  prepared 
^  die  defendant  as  aforesaid  were  also  in  each  and  every  part  thereof  wholly 
*d  grossly  inaccurate  and  incorrect,  nor  did  the  same  contain  any  of  the 
pirtienlars  hereinbefore  mentioned  as  being  required  and  necessary  to  be 
'lUad  in  the  said  sections  for  the  purpose  of  the  said  intended  application 
^parliament,  by  reason  whereof  the  said  sections  became  and  were  and  are 
^Do  use  or  value  to  the  plaintiffs,  and  the  plaintiffs  were  thereby  hindered 
^prerented  from  applying  to  parliament  in  manner  hereinbefore  in  that 
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behalf  mentioned,  snd  thereby  alio  divers  moneyBi  to  wit,  £ ,  paid  bjr 

tlie  plaintifBi  !□  the  defendant  in  respect  of  the  said  retainer,  and  also  diven 

Other  moneys,  to  wit,  to  the  aniount  of  £~ ,  which  the  plaintifia  have  e%.- 

petidod,  and  divers  other  iiioneya,  to  wit,  to  the  amount  of  £ ,  which  tlie 

plaintiffs  have  incurred  and  become  liable  to  pay  in  and  about  the  said  in- 
tended application  to  pailiamenC,  liave  become  wholly  lost  to  the  platnliHsi 
and  tlie  plaintiffs,  by  reason  of  the  premises,  have  been  forced  and  obliged 
to  pay  and  have  paid  divers  inonGya,  and  have  incurred  and  have  become 
liable  lo  pay  divers  other  moneys,  amounting  in  the  whole  lo  a  large  sum  of 

nuiney,  to  wit,  £ ,  in  and  about  endeavouring  lo  coalesce  with  a  certain 

Other  company,  in  order  to  cause  tlie  said  railway  to  be  made,  and  to  remedy 
the  inconvenience  and  loss  resulting  from  the  plaintiffs  being  unable  to  apply 
to  parliament  as  aforesaid,  or  otharwise  to  cause  the  said  railway  to  be  loada ; 
To  the  damage,  S:c. 

2.  Against  the  Secretary  for  not  delivering  to  Plamtijfa  Certificate 

of  Shares  purchased  by  him. 

Daly  V.  Thmfmt,  10  M.  &  W.  309. 


3.   For  not  paying  Money  to  Plaintiff  which  a  Statute  rendered  it  a 
duly  to  pay. 

CrtHev.  C/(«)fm«H,  5  A.  &E.Ciri  and  see  Pa/-rioe  v.  Price,  II  M.&W.iiJ. 


Declaration  ngaiiisl  tlie  executor,  S.'c.  of  a  litceascJ  rector,  at  tljp  suit  of  llio  successor, 
for  dilapidations;  2  Chit.  PI.  Tlh  ed.  507  :  Bhd  \.  liclpl;--i  Ad.  &  E.77:i;  -J  Williams' 
Ex. ;  3  Stark.  Ev.  3rd  I'd.  %  1  ;  2  Saiiiid.  2;!5. 


REVERSION.     Ste  "  Landlord  and  Teiianl,"  unit,  fi3S. 

One.  A  landlord,  or  |>ersoii  having  llio  immediate  reversionary  interest  in  premises, 
may  maintain  an  action  on  tlio  case  agiiiiit  a  party  who  commits  any  injury  lo 
t!ie  premises  of  so  pt'rmunin/  u  nature  tliut  tlic  reversionary  estate  is  prejudiced; 
and  the  wrongdoer  is  also  liable  to  the  tenatit  In  the  extent  of  tlic  damage  he 
sustains  in  reference  to  his  possessory  riglit  and  limited  interest.  A  reversioner 
may  sue  for  ati  injury  lo  the  land,  &c.  arising  from  an  obstruction  by  a  building 
to  ancient  lights  or  prtiilcecd  windows  belonging  to  the  estate;  Jastr  v.  GiJ- 
Jord,  4  Bur.  2111,  where  the  earlier  authorities  arc  collected;  or  from  the  slop- 
ping up  a  right  of  way  attached  lo  the  premises,  see  8  Went.  560;  3  Chit.  PI. 
7th  ed.  589,  note  (n) ;  1  Saund.  322  h,  note ;  or  the  substantial  obstiuclion,  &-c. 
of  a  walerconrserumiing  thereto,  Wright  v.  H'iHioms,  1  M.  4  W.  77 ;  Green- 
ttude  v.  Halliday,  6  Bing.  ^10.  And  in  an  ucliun  against  a  tenant  for  opening 
a  door  in  a  wall,  to  the  prejudice  of  tlic  plaintifT's  reversion,  although  acttia! 
damage  to  the  house  was  disproved,  the  Court  held  tliat  the  jury  ought  to  have 
been  directed  to  inquire  whetlier  the  ret'criionary  inUreit  had  or  hod  not  been 
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S'tttedf  vhich  might  hsTe  hem  the  case  by  destrojnog  evidence  of  title,  &o., 
hough  the  house  was  not  injured;  Young  v.  Spencer,  10  B.  &  C.  145.  A 
levenmner  may  sue  for  a  nuisance  affecting  nis  reversionary  interest,  although 
no  other  prenent  injury  accrue,  and  the  nuisance  be  such  that  it  is  capable  of 
removal  before  the  reversioner  comes  intopossession ;  Shadwell  v.  HutchinsoUf 
Mo.  fr  M.  360;  4  C.  &  P.  333,  5.  C. ;  Tucker  v.  Newman,  11  A.  &  E.  405, 
died  ante,  560,  note  (i).  He  may  sue  a  stranger  inflicting  the  injury,  though  the 
tenant  concurred  in  committing  it  and  be  also  liable,  Egremont  v.  Pulman,  M.  &  M. 
404 ;  and  the  mortgagee  of  a  lessee  may  sue  the  assignee  of  the  tenant ;  Hitch- 
mam  V.  Waitman,  4  M.  &  W.  409.  As  to  proof  of  the  tenancy  laid  in  the  decla* 
ratioD|  see  ante,  559,  note  (o) ;  Bennett  v.  Duncan,  Q.  B.  1846.  Plaintiff 
having  demised  a  cottage  without  exception  of  mines,  it  was  held  that  he 
miffbt  sue  in  case  for  an  injury  occasioned  to  the  cottage  by  a  stranger,  who 
had  excavated  coal,  though  it  was  not  clear  under  whose  premise9  the  ex- 
cavations were;  Raine  v.  Aldernon,  4  B.  N.  C.  702.  See  a  form  for  working 
a  mine  under  plaintiff's  house,  in  which  he  had  a  reversionary  interest,  and 
thereby  injuring  the  foundations,  Hinton  v.  Lord  Granville,  5  Q.  B.  701. 
The  declaration  must  allege  the  act  to  have  been  done  to  the  damage  of 
the  plaintiff's  reversion,  or  must  state  an  injury  of  such  a  permanent  na- 
ture as  to  be  necessarily  injurious  to  his  reversion,  otberwbe  the  judgn^ept  wil) 
be  arrested  after  verdict.  Therefore  a  reversioner  cannot  sue  for  the  obstruc- 
tion of  a  right  of  way,  unless  it  be]  such  as  permanently  to  injure  his  estate, 
or  operates  iq  denial  of  the  right ;  Uopwood  v.  Scojield,  2  M.  &  Rob.  34 ;  an4 
see  oaxter  v.  Taylor,  4  B.  &  Ad.  72.  And  where  the  plaintiff  declared  as 
reversioner  of  a  yard  and  part  of  a  wall  occupied  by  his  tenant,  and  that  de- 
fondant  wrongfully  placed  bricks,  &c.  on  the  said  part  of  the  wallf  and  raised  its 
height,  and  placed  timber  thereon  overhanging  the  yard,  whereby  plaintiff  lost 
the  use  of  the  wall,  and  rain,  &c.  flowed  into  the  yard,  and  the  wall  and  yard 
irere  injured,  to  plaintiff's  damage,  &c.,  without  stating  that  the  reversion  waa 
injuredj  the  Court  arrested  the  judgment ;  Jackson  v.  Pesked,  1  M.  &  Sel.  234 ; 
see  Form  2,  nqfra.  In  Hare  v.  Morton,  5  B.  &  Ad.  715,  the  declaration  stated 
that  a  foundry,  messuages  and  cranes,  boilers  and  other  machinery,  &c.,  which 
were  described,  were  in  the  possession  of  the  plaintiff's  tenant,  the  reversion 
belonging  to  plaintiff ;  and  that  the  defendant,  contriving  to  injure  plaintiff  in 
his  reversionary  interest,  broke  and  entered  the  foundry,  machinery,  &o,  and 
messuages  with  the  appurtenants,  cranes,  &c.  tore  up,  broke  down,  and  pros- 
trated the  same,  seized,  carried  away  and  converted  the  machinery,  &c.  and  the 
cranes,  &c.  affixed  \q  plaintiff's  reversionary  interest,  and  scattered  and  spread 
the  same  with  rubbish,  greatly  injuring  the  said  reversionary  estate.  Plea,  not 
ffuilty.  At  the  trial  it  appeared  that  the  plaintiff  had  no  right  to  the  fixtures ; 
held,  nevertheless,  that  enough  appeared  on  this  declaration  to  support  a  verdict 
for  ihe  plaintiff  for  unnecessary  damage  done  in  removing  the  fixtures,  of  which 
proof  had  been  given. 

By  a  Landlord  for  Injury  to  his  Reversion  by  erecting  a  raised 
Footpath^  PostSf  6;c.,  through  Fields  occupied  by  his  Tenants,  in 
order  4o  exercise  a  pretended  public  Right  of  Way.  (g) 
Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  times  of  the 
nmitting  of  the  grievances  by  the  defendant  hereinafter  mentioned,  divers, 
irit,  twenty  closes,  with  the  appurtenants,  situate  in  the  county  aforesaid, 
re  refpectively  in  the  possession  and  occupation  of  certain  persons,  to 

,  -r —  and  respectively,  as  tenants   thereof  respectively  to  the 

iotiffi  the  reversion  of  and  in  the  same  closes  or  pieces  of  land  respec- 

Ay  then  still  belonging  to  the  plaintiff;  Yet  the  defendant  well  knowing 

premises,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure 


(g)  Tim  turn  waa  nied  in  a  case  in  which  tho  plaintiff  had  a  verdict ;  see  obs,  tupra. 
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f  and   prejudice  and  aggrieve  the  plaintiff  in  his  reversionary  estate   ud 
I   ioterest  of  and  in  the  said  closes  with  the  appurtenants  respectively,  nhilst 
I  the  said  closes  were  held  by  the  said  respective  tenants  thereof,  and  whilst 
r  the  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on  [^c],  and  on 
I  divers  other  days  and  times  between  that  day  and  the  commencement  of 
I  this  suit,  wrongfully  and  unjustly,  without  the  leave  or  license  and  against 
I  Ae  will  of  the  plaintitf,  cut,  dug,  and  made  divers,  to  wit,  100  holes,  100 
[  pits,  100  trenches  in  the  said  closes  or  parcels  of  land,  and  subverted  and 
iqjured  tbe  earth  and  soil  thereof,  and  put,  placed,  built  and  erected  divers, 
I   to  wit,  200  posts,  SOO  rails,  and  200  pales  in  and  upon  the  said  closes,  and 
.    there  wrongfully  and  injuriously  kept  and  continued  the  same  from  thence 
r  until  the  commencement  of  this  suit,  and  also  then  and  there  wrongfully 
I   and  injuriously  made  and  caused  and  procured  to  be  made  a  certain  raised 
<    fiwtway,  and  a  certain  raised  road,  and  a  certain  other  road  in  and  upoa, 
and  through  and  over  the  said  respective  closes,  and  there  wrongfully  and 
injuriously  kept  and  continued  the  same  from  tlience  until  the  commence- 
ment of  this  suit,  for  the  purpose  and  in  order  that  such  raised  footway, 
raised  road,  and  other  road  so  made  in,  upon,  through  and  over  the  sud 
respective  closes  might  he  used  by  the  public  as  a  pubhc  or  common  foot- 
way, and  under  a  false  and  unfounded  claim,  colour  and  pretence  that  (here 
was  a  right  of  way,  to  wit,  a  public  or  common  footway  through,  over  and 
along  the  said  respective  closes   in,  by,  and  along  sucii  raised   footway, 
raised  road  and  other  road  so  made  by  the  defendant ;  and  by  reason  of  the 
premises  the  means  of  communication  and  access  from  some  of  the  said 
closes  to  the  residue  thereof,  and  the  means  of  eultivnling  the  said  several 
closes,  were  and  are  ji^reaily  Jm]iodcd  and  obstructed,  ;md  the  said  closes  or 
pieces  of  land  were  and  arc  greatly  encumbered,  and  divers  parts  of  tbe 
same  were  and  are  separated  from  the   residue  of  the  same,  and  the  same 
closes  by  reason  of  the  premises   hccanie  and  ivcre  and  arc  deteriorated  in 
value,  and  injured  and  rendered  less  productive  than  the  same  otherwise 
might  and  would  have  been ;  by  means    of  which    several    premises   the 
plaintiff  hath  been  and  is  greatly  injured,  prejudiced,  and  aggrieved  in  his 
reversionary  estate  and  interest  of  and  in  the  said  closes  with  the  appur- 
tenants respectively,  so  in  the  possession  of  his  said  respective  tenants  ;  To 
the  damage,  &c. 

2.  By  an  Owner  of  Goods  in  Meversion,  for  injuring  them,  Sfc.  <Ji) 

Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  before  and  at  the 

time  of  the  committing  of  the  grievance  hereinafter  mentioned,   was   the 


(h)  See  form,  Jmkini  v.  Cooke,  1  Ad.  &  for  aa  injury  1o  or  conversion  ordetenticio  rf 
E.  373;  Han  i.Horlou.c'ilei  ante,  609,  obi.  goods,  ilie  plainlifF  must  hane  had  at  the  tiBM 
It  ii  a  rule  dial  ia  order  to  maintain  iroi^      the  cause  of  action  accrued  the  actual  ponet- 
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ner  and  proprietor  of  certain  goods  and  chattels^  to  wit,  [describe  them  as 

froverjf  of  great  value,  to  wit,  of  the  value  of  ^ ,  which  had  been  and 

re  let  to  hire»  (i)  to  wit,  for  a  time  then  unexpired,  to  one  E.  F.  who  then 
1  the  use  and  possession  thereof^  under  such  letting  to  hire,  the  rever- 
oary  property,  estate  and  interest  in  the  said  goods  and  chattels  then 
longing  to  the  plaintiff ^  Yet  the  defendant  well  knowing  the  premises, 
tt  wrongfully  intending  to  injure  the  plaintiff  in  his  said  reversionary 
operty,  estate  and  interest,  whilst  the  plaintiff  was  such  owner  and  pro- 
aetor  of  the  said  goods  and  chattels,  and  the  same  were  in  the  possession 
f  die  said  E.  F.  as  aforesaid^  to  wit,  on  [^c],  wrongfully  and  injuriously 
nke  to  pieces,  damaged  and  spoiled,  [*'  and  destroyed,"  ifUiefact  he  so,"] 
muoA,  goods  and  chattels,  [or  «  seised  and  took  the  said  goods  and  chat- 
di  fiom  and  out  of  the  possession  of  the  said  E.  P.,  and  absolutely  sold 
be  lame  and  converted  and  disposed  thereof  to  his  the  defendant's  own 
■,"(&)]  whereby  the  plaintiff  was  and  is  greatly  injured  and  aggrieved  in 
ii  reversionary  property,  estate  and  interest  of  and  in  the  said  goods  and 
battels.  [Add  a  count  in  trover  if  thei'e  be  any  doubt  whether  plaintiff  was 
Hot  the  time  the  absolute  owner  and  entitled  to  the  possession,  and  conclude] 
<o  the  damage,  &c. 

SEDUCTION.    See  "  Master  and  Servant,"  ante,  589. 


SHERIFFS. 


■.  See  in  general  as  to  the  liabilihr  of  sherifis,  Bac.  Ab.  <'  Sheriff,"  *^  Escape;" 
Watson's  Sheriff;  Chit.  Arch. ;  Harr.  Ind. ;  Rose,  and  Stark.  £v.  tits. "  Sbenfls ;" 
Bosi,  Pleas,  "  Sheriff."  Actions  for  breach  of  duty  of  the  office  of  sheriff  must 
oe  brought  against  the  high-sheriff,  though  the  under-sheriff  or  bailiff  be  in  fact 
the  wrong-doer  or  defaulter;  Cameron  v.  Reynolds,  Cowp.  403 ;  1  Chit  PL  7th 
ed.  Ind,  **  Sheriff"  The  sheriff  is  liable  for  the  act  of  his  officer  acting  under 
odour  of  his  warrant;  Anon,  Lofil,  81 ;  Jones  y,  Farchard,  2  Esp.  R.  507.  He 
was  held  liable  for  an  arrest  by  his  officer  under  colour  oi^  fieri  facias;  Smart 
V.  Mutton,  8  A.  &  E.  568.     It  has  also  been  considered  that  he  is  responsible 


I  of,  er  the  right  to  the  immediate  posies- 
lef  the  goods,  and  he  must  have  once  had 
MMm  oif  the  goods,  the  right  to  obtain 
eislodj  only  is  not  sufficient ;  Addhon  v. 
mi,  A  A.  k  £.  803;  I  Ch.  PI.  170, 
•d.  If  he  be  the  general  owner,  but 
enly  a  title  or  interest  in  rever$i(m,  and 
pmamory  right  it  vested  in  another  per- 
ly  virtne  ot  a  leUinf^  to  hire,  &c.,  a  spe- 
actioD  on  the  case  in  the  above  form  for 
l^uy  to  the  reversion  must  be  brought; 
awlm  V.  Hmrper,  7  T.  R.  9 ;  Paine  v. 
If  4f  MiddUtss,  R.  &  M.  99;  I  Chit 
nk  cnL  994.  After  the  death  of  a  tenant 
ifi  of  plate,  the  remainderman  may  main- 
lilfMrogahist  a  party  to  whom  the  tenant 
Ik  fcad  pawned  it  without  notice  of  the 
ili  n§jbX  of  tho  pawner ;  Hoare  v.  Varher, 

UtT  II. 


2  T.  R.  37().  Trover  by  a  landlord  for  trees 
cut  down  during  a  lease,  &lC.  ;  1  Saund.  322, 
note  5 ;  1  Chit.  PI.  7th  ed.  167. 

(i)  If  it  were  merely  a  gratuitous  loan  the 
owner  might  sue  in  trover;  1  Chit.  FK  7th 
ed.  152. 

{k)  Where  the  goods  have  not  been  in- 
jured,  but  defendant  has  converted  them  to 
his  own  use  by  a  sale,  &c.  to  another,  &c., 
this  allegation  would  seem  to  be  proper ;  and 
see  the  form  Jenkins  v.  Cooket  1  Ad.  £c  £• 
372.  It  may  be  doubtful  whether  a  mere 
sale  which  is  tortious  and  void  against  the 
general  owner,  is  an  injury  to  the  reversioner 
enabling  him  to  sue  during  the  existence  of 
the  special  interest  of  tlie  hirer,  &c. ;  see  Owen 
v.  JMgK  3  B.  &  Al.  471,  473;  1  M.  &  W. 
685,  688. 

S  S 
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!  DECLARATIONS  IN  CASE:— SHERIFFS. 

on  Ml  engwment  made  by  an  seknowleilgMl  t 
uiider-alieriir  iu  tlie  country ;  Tki^mai  v.  I'carie, 
ShiTiffofEsits,  3  Comp.  189. 

But  the  Atex\S  a  DM  liable  for  ths  act  of  hi*  offlc«r  not  wJlhia  the  wopB.  (M    ^ 
knowingly  arreiling  a  privileged  pertoD,  Magnai/  v.  hurt,  5  Q.  B.  381})  V  I 
having  the  colour  of,  the  autborily  and  poirer  delepitcd  to  tho  latter,  and  not  I 
afiercards  BancUooed  or  recognixed  bv  the  ■herlR':   1  Chit.  Pt.  7t1i  wl.  JM  T 
in  «Dc.  ,-   UiuUrliiU  1.  WiUoa,  6  Bag.  G97 ;  Crimrfrr  v.  Luii^.  8  B-  &  C.  3fl4l  ' 
Pitchrr  V.  King,  '>  Q.  B.  758 ;  m  where  a  lupfrxdau  was  issued,  Brmen  r.  Ci»- 
Uv,2  0.&  L.  332 ;   S.  C.  7  M.  &  G.  5^8 ;  or  wiiere  the  officer  Ii  the  tpMbl 
bailifTof  theplaintiir,  Aldctum  v.  Davenport,  13  M.  &  W.  42.     Form  of  acliun. 
ftc,  1  CWt.  Pi.  Ind,  "  Sheriff."    Trespaaa  i«  the  proper  form  for  remaining  in 
poneuioQ  an  uoreaMMiable  time  after  a  >ale  tmdcr  an  txccution ;  Pbt'tfi'r  *. 
Mui^ovr,  14  M.  It  W.  230.     Evidence  to  cslabliib  the  connexion  between  llic 
Bhcriffaiid  his  bailiff,  and  to  »ffecl  the  fonuer  with  the  acU  of  the  latter ;  Koae. 
Kv.  Gth  cd.  ^02 ;  3  Stark.  Ev.  3rd.  ed.  I02H.     The  tMital  of  the  ft.  ft.  in  ibe 
warraut  to  levy  ia  sufficient  without  potline  in  the  writ  itself,  or  the  iadgmeot ; 
Ikaty  V.  WiiMam,  6  Q.  B.    16C.     A  lUrection   not   to  execute  the  writ  1* 
equindeni,  a*  agunit  another  writ  comitie  in  in  tbr.  meantime,  to  a  wlthdrawtl 
ollogctbor;   Hani  v.  Uooper,  12  M.  &  W.  C<H. 

Ab  tu  the  lumman'  remedy  a«oin*l  a  sheriff  or  his  officer  for  exlmting,  on  the 
execution  uf  wriu,  more  than  the  legal  fees,  we  7  Will.  I  S:  1  Vtct  c.  5S; 
Sl-lcrv.  Hoinri,  7M.  &  W.  413;  S.  C.  9  Dowl.  221  )  PMUipi  y.  Lanl  Ctm' 
ta-turv,  1 1  M.  5r  W.  619 ;  S.  C.  1  D.  &  L.  2S3 ;  Poundage  on  an  elegit,  iVm* 
V.  Alitn,  4  Q.  B.  7S4  ;  ditto,  where  there  hai  been  a  sale  and  rent  dnv.  ftc, 
Dativ  V.  £ibiaW«,iaU.  &  W.  31.  Sununary  remedy  for  exlMlion  of,  «h«* 
the  levy  it  eoUmrable;  Ball  v.  Hutckiiuon,  2  D.  &  L.  43. 


1,  For  falsehj  rftvrninq  Nulla  Bona  to  a  Fieri  Facias,  after  a 
Seizure  and  Sale  of  Goods  sufficient  to  satisfy  Plaintiff's  Execu- 
tion.  (0 


Commencement,  ante,  i 

>;  vent 

le  transitoTi/.'] 

For  that  wliereas  the  pldntiff, 

[4c.  .■.late  the  jml^Mcnl, 

.Sc.  '» 

the  mil 

'./,l,r 

,<f,>r 

iwc  lo  llic  record,  a'  ante. 

4^7.]     And  tlieruuiJijii  ( 

tlu-  i>lai 

iitift;  for  ilu;  ( 

ibtahii 

ii^r  satisraetion  of  the  said 

money  so  recovercil,  ili 

e  same 

l.ciii^' 

unsaii 

sr.t.<l. 

afuTHards,  and  within  a 

year  .inil  a  ilay  (in)  of  t 

h.  si^u 

ill;:  of  the  sail 

1  h^'h 

iiieiit  as  aforesaid,  to  wit. 

onac,]..iK.a.,.,l,„„« 

■CUl.d 

out  of  1 

:bo  ^M 

1  couri 

,  \ij  the  action  be  in  a  itif- 

ferent  aiurl,  mij  "  \y\\<:r\ 

;iii  il<n 

said  j„ 

,dL;iii<-i. 

t  was  : 

M  rrcinered,"]  a  certain 

writ  of  oi.r   sai.l  Iriily  lli 

,e  .|"-i'.  "11- 

(1  a  lie 

ri  fai'i^ 

is  !>)■  "  a  tcsiaium,'"  .S-''- 

accnnimg  to  ihefavt^^,  di 

Irect.'d 

to  llie 

^ileril|■ 

ot   — 

--,  ivljircby  our  lady  the 

■rifTth:, 

1.  aftl,, 

,  Kood 

s  aud  diall^ds  of  the  said 

v..  P.,  ill  his  the  sm\  I 

^herilf: 

.  bailii> 

.-itk,  h 

;  sbovi 

Id  cause  to  he  levied  the 

<laniagcs,  [or  if  in  ilrlil. 

"  debt 

.  and  d 

am:i,!,re. 

n  ^'f< 

)resuid,  together  with  in- 

terest  for  tlit:  same  at  tl 

he  rate 

of   f,M, 

r  per  ^ 

;e[it.  p 

er  niiuum,  from  the 

day  of ,  A.  n. , 

,  from  1 

■vhich  d 

lay  the. 

,)'"i-in 

cnt  aforesaid  was  entered 

up,  and  tliat  lie  sliouki  have  ili 

at  mon 

[■V,  IV  ii 

ll  Midi 

interest  as  aforesaid,  be- 

fore  our  said  lady  the 

queen 

Si„bb>v 
3  DohI 

forilnv 

.  ^  L. 

i.'h,  [., 
i,  f.  \ 

in  iL 

,'■  as  til  the  n-ril.'j  lo 

(0  2Chii.P1.7tlieil.fl62: 
snn,  1  M.  &  W.  728. 
(m)  See  Brvhi  t.  (fr.W. 

;  nisa  a  form  wlieie  Ihe  writ  wii 
fouiuy  palaline  of  Lanciiltr; 
W.89;  aQd3DDw].£il.733. 
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be  said  •^—  for  his  damages  [or  if  in  debt  *'  debt  and  damages*'] 
and  that  the  said  sheriff*  should  have  there  then  that  writ,  which 
fterwards  and  before  the  delivery  thereof  to  the  said  sheriff*,  to 
c],  aforesaid,  was  duly  indorsed  with  a  direction  for  the  said 

levy  [£ ,  besides  sheriff*'s  poundage,  officer's  fees,  costs  of 

11  other  incidental  expenses,  (n)]  and  being  so  indorsed  was  then 
o  the  defendant,  who  then  and  from  thence  until  and  at  and 
me  of  making  the  return  to  the  said  writ  hereinafter  mentioned, 

of  the  said  county  of ,  to  be  executed  in  due  form  of  law,* 

>f  which  said  writ,  the  defendant,  being  such  sheriff*,  afterwards, 
the  said  writ  was  in  force,  and  before  the  return  thereof,  to  wit, 
nd  within  his  bailiwick,  as  such  sheriff*,  seized  and  took  in  execution 
ds  and  chattels  of  the  said  £.  F.,  of  great  value,  to  wit,  of  the 
lie  money  so  indorsed  on  the  said  writ  as  aforesaid,  to  wit,  the 

f  ^ ,  besides  poundage,  officers'  fees,  costs  of  levy  and  other 

expenses,  (o)  and  directed  to  be  levied  as  aforesaid,  and  then 
ame  thereout ;  (^p)  Yet  the  defendant,  being  such  sheriff*,  disre* 
is  duty  as  such  sheriff,  and  wrongfully  intending  to  injure  the 
this  behalf,  had  not  the  said  moneys  so  levied  as  aforesaid  or  any 
>f  in  the  said  [last  mentioned]  Court,  according  to  the  exigency 
writ,  as  the  defendant  could  and  might  and  ought  to  have  done 
commencement  of  this  suit,  but  therein  wholly  failed  and  made 
•r  hath  the  defendant  paid  such  moneys,  or  any  part  thereof,  to  the 
nd  the  defendant  afterwards  and  before  the  commencement  of  this 
t,  on  [SfcJ],  wrongfully,  falsely  and  deceitfully  returned  to  the  said 
loned]  Court,  upon  the  said  writ,  that  the  said  E.  F.  had  not  any 
battels  in  his  bailiwick  whereof  he  could  cause  to  be  levied  the 
[or  \f  in  debt,  '*  debt  and  damages,"]  aforesaid,  or  any  part 
)  as  by  the  said  writ  and  the  return  thereof  remaining  of  record  in 
ast  mentioned]  court  appears,  whereby  the  plaintiff  hath  been  and 
injured  and  deprived  of  the  means  of  obtaining  the  said  moneys 
d  on  the  said  writ,  and  directed  to  be  levied  as  aforesaid,  and 
still  wholly  unpaid  as  aforesaid,  and  is  likely  to  lose  the  same ; 
lintifi^s  damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


'  indorsement.  A  sheriff  may 
allowed  by  1  Vict.  c.  55,  though 
on  the  writ ;  Curtit  v.  Mayne,  2 
87. 

word  "  moneys"  would  imply 
I  as  well  inserted ;  Slade  v.  Hato- 
k  W.  757  ;  S.  C.  2  D.  &  L.  700. 
«  words  mean  not  only  that  there 
ire  and  tale,  but  that  the  sheriff 
Mcds  in  his  hands  for  the  purpose 
tliem  OTsr  to  the  plaintiff  j  Drtwe 


V.  LainsoUf  11  A.  &  £.  529.  If  the  sheriff 
(lid  not  sell,  though  able  to  do  so,  the  decla- 
ration should  be  framed  accordingly ;  tee  neit 
form.  It  is  essential  to  state  correctly  how 
the  return  is  false ;  Ltvnt  v.  Alcoek,  3  M.  &  W. 
188;  Wright  v.  Lainum,  2  M.  &  W.  739. 
See  form  for  a  false  return  in  alleging  that 
goods  remained  in  the  sheriff's  hands  for  want 
of  buyers,  Pitcher  v.  King,  9  A.  &  £.  288 ; 
S,  C.  5  Q.  B.  758. 
(y)  Copy  retam  in  the  pait  tcme. 


s  s  2 


fill  DECLARATIONS  IN  CASE:— SHERIFFS. 

2.  For  not  Levying  when  there  was  an  opportunity,  and  falsely 

returning  Nulla  Bona. 
Proceed  ai  in  the  last  form  to  the  asterisk.']  And  although  there  was  then 
nnd  aAerwartls,  and  whilst  the  snid  writ  was  in  force,  and  before  the  coro- 
mencemeni  of  ihii  suit,  divers  goods  and  chattels  of  the  said  E.  F.  wkhin 
the  bailiwick  of  the  defendant  as  such  sheriff,  and  the  defendant  as  such 
sheriff  could  and  might  and  ought  to  have  levied  llie  moneys  so  indorsed 
on  the  said  writ,  and  directed  to  be  levied,  and  a  reasonable  time  for  so 
doing  elapsed  before  the  commencement  of  this  suit  (r),  whereof  the  defendant 
being  such  sherilT  during  all  the  time  aforesaid  had  notice ;  Yet  the  de- 
fendant being  such  sheriff,  disregarding  :he  duly  of  his  otBce,  and  wrong- 
fully intending  to  injure  the  plaintiff  in  this  behntf,  did  not  nor  would  at  any 
time  during  the  last  mentioned  time  levy  the  money  Inst  aforesaid,  or  any 
part  tliereof,  but  wrongfully  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default;  and  during  all  tlie  last  mentioned  time  wrongfully 
neglected  the  execution  of  the  said  writ ;  and  the  defendant  afterwards  and 
before  [d-c.  "wrongfully,  falsely,"  ^c.  proceed  as  in  Form  I,  supra,  613, 
tlatkig/alte  return,  ^c. 

VARIOUS  FORMS  AGAINST  SHERIFFS  FOR  NEGLECT  OF  DUTY, 

see  ante,  549,  "  Eicapei." 


3.  For  faUely  returning  that  the  Goods  remained  in  the   Plaintiff's 

Hands  for  want  of  Buyers,  after  a  seizure. 

See  Forms,  &-e.,  I'U.lurv.  Khig,a  A.  Ar  K.  L'SS;  S.C..5Q.  B.7r,S;  Rmcev.  Jmts, 
6M.&  W.  717;  S.  C.  S  Wowl.  750;  ]\)/lir  v.  li-rcl,,  i  ().  ».  .'iGG;  mid  a  form  for 
iiot  selling  goolls  williiil  n  reasonebic  time  nftcr  seiziiri'.  nil)i  specla!  ilauioge  that  the 
creditor  become  bankrupt,  nml  tlms  the  ptninlifl'  lost  the  jirocecils  of  liis  execution ; 
lion:  V.  Llovd,  12  M.&  Vi .  ■JU.l;  see  also  Jatohi  v.  Hum/'irjs,  2  C.  .t  M.  113; 
Aireton  v.  l)<ivis,  !)  ISing.  710  ;   Cartilc  v.  Verkiits,  ;l  Sturk.  103. 


4.  For  seizing  Goods  equal  in  value  to  the  Moneys  indorsed  on  the 

Writ,  and  levying  only  a  portion. 
Slade  V.  Han-lnj,  13  M,  &  W.  7.17  ;  5.  C.  3  D.  &  L.  700. 

5,  For  taking  insufficient  Bail  where  the  Capias  was  issued  against 

Defendant  in  a  wrong  name,  (s)  and  Plea. 
BrunxhiU  V.  RoherUon,  9  A.  &  E.  840, 


(r)  Tliis  alJegilion  ianeceuary;  Sladiy. 
Ilaalet,.  13  M.  Bi  W.  765  ;  S.  C.3  !).&  1..700. 
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not  returning  the  Writ,  whereby  Plaintiff  put  to  expense. 
Woodman  v.  Gist,  8  C.  8r  P.  214. 


n  excessive  Levy  and  not  setting  for  the  best  Price  upon  a 

Fieri  Facias. 

Phiilips  V.  Bacofiy  9  East,  298. 


Landlord  against  a  Sheriff  on  8  Ann,  c,  14^  for  removing 
r  taken  in  Execution  without  satirfying  a  Year's  Rent  due. 

d  ▼.  Richanbon,  7  Bine.  428 ;  Andrem  ▼.  Disorij  3  B.  &  Al.  645 ;  but  be 
sing  those  formg;  see  Rwley  v.  Ryky  10  M.  &  W.  101  ;  iS.  C.  11  M.  &  W. 
mh  ▼.  FoOard,  1  D.  &  L.  901 ;  5.  C.  6  M.  &  G.  1001 :  Foster  v.  Coohon, 
7.(0 


ot  executing  within  a  reasonable  time  a  Writ  of  Possession 

in  Fgectment, 

Mason  v.  Paynter,  1  Q.  B.  974. 


not  discharging  a  Party  privileged  from  Arrest  from  other 
Vfits  which  were  in  the  Sheriff's  Office  against  him. 

Watson  V.  Carroll,  4  M.  &  W.  592. 


11.  For  refusing  to  tahe  BaiL 
Millar  v.  Wood,  5  C.  &  P.  587. 

Landlord  against  a  Sheriff  for  not  taking  a  Replevin  Bond. 

2  Chit.  PI.  5^5. 


13.  For  taking  insufficient  Pledges  in  Beplevin. 

PI.  568,  7th  ed. ;  and  see  Jeffrey  v.  Bastard,  4  A.  &  E.  828,  and 
! ;  Bowden  v.  Hall,  4  Q.  B.  840. 


miff  it  not  bound  to  levy  at  all,      first  satisfies  the  landlord's  rent ;  C9tker  ▼. 
leentioD  craditor  (having  notice)      Mmgrtnt,  16  L.  J.  366,  Q.  B. 


«16  DECLARATIONS  IN  CASE:— SHIP8. 

14.  By  a  Sheriff  agaimt  his  Bailiff  for  refutitig  to  repUotf  w»  t 

Bislresi  for  a  Poor  Bate. 

Sabourin  v.  Marshall,  3  B.  &  Ad.  440. 


16,  For  Extortion. 
2  Chit.  PI.  rtli  ed.  635  ;  and  see  form  ia  Vshtr  y.  WaUers,  *  Q.  I 


16.  For  not  taking  Plaintiff"  to  Priton  on  an  Arrest  witAin  twenty- 
four  Hours,  Plaintiff  not  having  consented  to  be  carried  to  a  Soiae 
fff  her  mm  nomination. 

Silk  V.  Humfrrt/i,  i,  \.  8t  U.  9B9. 


SHIPS. 

.  For  negligence  or  unsIiilfiilnEsi  in  navignling  a  ship,  wLereljy  anDtheT  Teasel  if 
injured,  cither  Cum?  or  Treipaa  may  be  supported,  with  this  difference,  thai  tbe 
former  is  neceasarilj  the  reined;  where  tbe  wtion  ii  against  the  owner  for  ihe 
cureleuneu  of  the  crew.  Where  the  action  is  ogainat  a  party  who  ui^ullg 
caused  the  collision,  the  proper  remedy  a  TrespiiH ;  Huggell  v.  Montgomtry,  2 
N.  a.  446  ;  OnU  V.  Barnci,  S  T.  B.  188;  Biirchrr  V.  NuiiLlrom,  1  Tauot 
560;  Williiant  *.  Hotlawi,  10  Bing.  113.  The  Miiou  it  not  nuunta 
unleM  the  iojtiiy  uoH  entirely  fVom  the  faall  of  the  defendant ;  if  bgtb  ir 
the  wrong,  and  the  ptaintifF's  csrelesmpM  or  unskilrulnra  partly  led  t 
collision,  no  action  lies  ;  sec  I'amall  v.  Uiirrx,-,  [  C.  N:  ,\1.  'Il ;  V»ndtrplank  v. 
Milky.  M.  S:  Mai.  Ifi'J  ;  Collhnon  v.  L,,rhw<.  3  T^iinl.  1 ;  l.mk  v.  St-K„rd,  i 
C.  &  P.  100;  ].uifbid\.  ]j„i:t;5C.S:  P.  ll'l ;  Rmwi  v.  Mil.htll.S  C.  &  P. 
Gi;( ;  ante,  522,  obs. :  post,  I'/ais,  '•  Slijps."  Tlic  defendant  is  not  liable  ir  lie 
acted  »itli  rcaaoiiablo  |iriideiit'e,  can;  atnl  skill ;  see  Lnik  v.  Sejcard,  It 
seems  tliat  there  a  a  rule  for  shi[is  at  sea,  viz.  that  if  a  vessel  is  going  close- 
liaiilcd  to  the  uind,  and  another  meeting  her  is  going  free,  the  latter  vessel 
should  go  to  leeward  ;  and  although  such  vessel  may  either  go  to  windward  or 
leeward  as  she  best  can,  yet  she  ought  as  a  general  rule  to  suppose  that  the  vessel 
going  to  windivnrd  will  keep  her  position;  Iliiiidai/siilt  v.  M'ilsini,  :i  C  &  P. 
528;  J<»nfs(.-(v.  DiinktM,\2  Moore,  J 18  ;  ii/fa  v.  JWirw.OC.  &  P.  601.  By 
a  recent  rule  of  the  Trinity  Honse,  where  two  Bteamers  meet  in  h  direct  line 
each  is  to  port  bi^r  helm  ;  see  Tlii:  Hon;  2  Rob.  Adin.  Rep.  1 ;  and  this  rule  is 
now  sanctioned  by  act  of  parliament,  9  &  10  Vict,  c.  iOO,  s.  'J,  which  also 
aulliorizcs  (he  lord  high  admiral  to  make  rcgtilalions  n5  to  steamers  carrying 
lights,&c.,ss.  111,11,  l:;.  The  non-observance  of  these  provisions  is,  and  in  case 
of  accident  to  be  deemed,  presuiiijitia'  evidence  of  ncglccl,  s.  Ki;  see  ante,  525, 
note  (r).  Where  a  brig  WM  nin  down  by  a  steamer  at  night,  going  full 
speed,  it  was  held  that  the  former  was  not  bound  to  carry  lights,  and  tliat 
the  latter  was  improperly  navigated  in  having  only  one  man  on  the  look-out, 
and  was  therefore  liable  to  the  damage;  T/ic  iron  Bukc.H  Jurist,  476.  In 
general  the  action  may  be  against  tlic  owner  or  captain  of  the  ship  inflicting 
the  injury  ;  but  neither  is  liable  wiicrc  a  jmipir  piht  Is  on  board  under  the 
compulsory  provisions  of  the  statute  G  Geo.  -1,  c.  125,  see  sections,  55,  &e.; 
it  must  however  appear  not  only  that  a  pilot  was  on  board,  but  tiho  that 
at  the  time  of  the  accident  he  had  the  direction  of  the  defendant's  »e«el, 
Caffs  V.  Jierbfrt,  3  Stark.  K.  12;  and  that  the  accident  happened  throng 
his  default,  &c.,  Sltirarl  v.  Isfmoigir,  4  Moo.  I'riv.  C.  C.  1 1  ;   The  Mono- 

iHiiilliiiiiiiUiiiikiMliiilto 
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Slade,  6  B.  fr  C.  657,  it  ippeared  that  a  venel  had  to  delirer  part  of  her  cargo 
at  the  London  Docks,  and  part  at  a  wharf  higher  up  the  river;  she  went  to 
the  dockg  under  the  charge  of  a  pilot,  who  left  her  there,  where  she  remained 
tome  time  without  discharging  any  of  her  cargo,  as  the  part  to  be  left  at  the 
wharf  was  uppermost ;  she  then  went  under  the  charge  of  another  pilot  up  the 
river  to  the  wnarf,  and  by  the  neglect  of  the  pilot  ran  down  a  baree :  neld, 
that  under  6  Geo.  4,  the  pilot,  and  not  the  owner,  was  liable,  as  the  latter  was 
bound  to  have  a  pilot  on  board  and  that  it  was  not  a  mere  change  of  mooring  ; 
tee  further  Abb.  Ship,  by  Serj.  Shee  ;  Lucy  v.  Ingram,  C  M.  &  W.  302.  The 
pflot  is  liable  to  an  action  at  the  suit  of  the  owner  of  the  injured  vessel,  if  guilty 
of  neglect  in  steering,  although  a  superior  officer  were  on  board ;  Start  v. 
Clement,  Peak.  R.  107;  see  sect.  55  of  6  Geo.  4,  c.  125.  As  to  where  the 
owners  and  where  the  charterers  are  liable  for  Uie  negligence  of  the  crew, 
Fenton  v.  Dublin  Steam  Packet  Company,  8  A.  &  £.  835.  By  the  53  Geo.  3, 
c  159,  the  responsibility  of  shipowners  for  damage  done  by  their  ships  to  other 
▼esseb  is  limited  to  the  value  of  the  ship  doing  the  damage :  held,  that  such 
value  must  be  ascertained  as  at  the  time  of  the  accident ;  Dobree  v.  Schroder^  6 
Simon,  291.  As  to  ownership  and  evidence  thereof,  see  the  Ship  Register  Act, 
3  &  4  Will.  4,  c.  55,  and  sec  5  &  6  Will.  4,  c.  19  ;  Fenton  v.  Dublin  Packet 
Company,  8  Ad.  &  £.  835. 

1.  Against  the  Owner  or  Captain  of  a  Ship  for  running  foul  of 

Plaintiff's  Vessel,  (u) 

Cmmencementt  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
le  of  the  committing  of  the  grievance  by  the  defendant  hereinafter  men- 
Mdi  was  lawfully  possessed  of  a  certain  ship  or  vessel  [or  *'  barge,"  as  the 

e  may  6f ,]  of  great  value,  to  wit,  of  the  value  of  £ ,  then  lawfully 

^g  in  the  river ,  and  the  defendant  was  also  then  possessed  of  a 

tain  other  ship  or  vessel  [or  **  barge'*  as  the  case  may  be,']  in  the  river 
rMaidi  and  then  had  the  care,  direction  and  management  of  the  same ; 
i  the  defendant,  not  regarding  his  duty  in  that  behalf,  whilst  the  said 
If  or  Teasels  respectively  so  were  in  the  said  river,  to  wit,  on  [<^c.]  took 
ittle  and  such  bad  care  of  his  said  ship  or  vessel  and  governed  and  navi- 
id  tbe  same  in  so  unskilful  and  improper  a  manner,*  that  the  same,  by 

through  the  carelessness,  nnskilfulncss^  misdirection,  mismanagement 

improper  conduct  of  the  defendant  in  that  behalf,  (x)  then  with  great 

*e  and  violence  ran  foul  of  and  struck  against  the  said  ship  or  vessel  of 

plaintiff,  and  ["  thereby  then  smik  and  swamped  the  same,"  if  the  /ac/,] 

also  [selecting  such  of  the  following  damage  as  may  he  applicable^ 
neby  then  greatly  broke,  damaged  and  injured  the  same,  and  thereby 
sn  of  the  goods  and  chattels^  to  wit,  [4*c.  describing  them  as  in  trtyver,']  of 

plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ ,  then  being  in  his 

I  ship  or  vessel,  then  became  and  were  greatly  damaged,  wetted  and 
ikdy  and  other  of  the  said  goods  and  chattels  therein  became  and  were 
iHy  loat  to  the  plaintiff;  and  also  by  reason  of  the  premises,  the  plaintiff 

0  Scs  (brm,  Ltame  v.  Bray,  3  East,  in  steering  and  directing;  the  evidence  was 

,  aa4  anotber  form  against  the  owner  of  unskilful  stowage  of  anchor,  which  thereby 

tf|i  ia  Ibe  Thames,  and  law,  Martin  v.  cansht  hold  of  tbe  plaintiflTs  vessel's  side ; 

p^Uy,  4  Q.  B.  ^8 ;  and  anotber  form,  held  a  variance ;  Hulman  v,  Benn§tt,  5  £sp. 

dk  V.  JMtim,  3  M.  &  G.  59.  R.  226 ;  and  see  Smith  v.  Dobum,  3  M.  &  G. 

r)  Tlia  aUegition  was  negligence,  &c.  59. 
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ihen  necessarily  incurred  divers  expenses,  to  wil,  to  ilie  amount  of  £•  % 
in  and  about  the  weighing  and  raising  at  the  said  ship  to  the  surlace  of  the 
water,  and  clearing  the  water  therefrom,  and  in  and  about  the  surveying  and 
repairing  the  said  damage  so  done  to  his  said  ship  or  vessel  as  aforesaid,  and 
in  and  about  [the  preserving  and  saving  divers  goods  and  chattels  of  the 
plainlifT,  which  were  then  in  the  said  shipof  the  plaintiff:  and  also  by  means 
of  the  premises,  the  plaintiif  lost  and  wbs  deprived  of  the  usu  of  bis  said 

■hip  or  vessel  for  a  long  space  of  time,  to  wit,  for  the  space  of ,  and 

thereby  lost  and  was  deprived  of  all  the  freight,  profits  and  advaniageai 
which  during  that  time  he  might,  and  also  otherwise  might  and  would  baTC 
derived  and  acquired  from  the  use  of  his  said  sliip  or  vessel  [if  any  pertonal 
wgmry  happened  to  the  plaintijf,  state  it  as  tn  the  form,  ante,  5a0,  and  conetmU] 
To  the  damage,  (>j)  See. 

2.  Against  the  Owners  of  a  Steam  Vessel  for  causing  a  dani/eroHi 
Swell  in  the  Thames  whereby  Plaintiff's  Vessel  teas  swamped,  (i) 
For  that  whereas,  [proceed  as  in  Form  I,  supra,  to  the  asterisk,  deserihing 
defendant's  vessel  as  a  "  steam  vessel,"]  and  then  wrongfully  and  improperly 
navigated  and  propelled  the  said  vessel,  and  caused  and  suffered  the  same  to 
be  navigated  and  propelled  in  the  said  river  near  to  the  said  ship  or  vessel 
of  the  plaintiff,  in  so  immoderate,  rapid,  careless  and  improper  a  manner,  that 
by  reason  and  means  thereof  there  then  were  a  great,  excessive,  undue,  im- 
moilerate  and  dangerous  swell  and  disturbance  of  the  water  of  the  said 
river  near  to  and  about  the  plainiilTs  said  ship  or  vessel  \pr  "  barge"}  -,  and 
hy  reason  of  tlic  premises,  divers  large  quantiiics  of  the  water  of  the  said 
river  then  rushed,  flowed,  and  came  into  and  upon  the  said  ship  or  vessel  of 
the  plaintiff,  and  the  same  was  iherL-hy  overniiclmcd  and  then  sunk  in  the 
said  river,  and  by  reason  tlicreof  '[state  any  special  damage,  opplicahlc  as  in 
the  last  form,  and  conclude]  To  the  damage,  &c. 


SLANUER.     Sec  ■'  Libel,"  mi 


STOPPAGE  IN  TRANSITU. 

Declaration  for  a  wrongful  Stoppage  in  Transitu,  and  Pleas. 
Wilmsimrst  v.  Hon'her,  7  M.  &  G.  88^. 


I 


<y)  J'lie  dercncUnt  cannol  deduct  from  the 

Id  have  been  occasioned  by  the  swell  alone, 

<lamages  a  sum  seemed  by  |>UiDlin'  rioni  the 

and  ihat  if  Ihe  jury  Ihink  that  point  doubtful. 

insurers  foi  Ihe  damage ;    Yaiei  v.  WUHi.  4 

or  think  that  Ihe  pi  a  iniiff  contributed   to  the 

fl.  N.  C.  272. 

injury   he   sustained   by    his   own    improper 

(O  See  a  form  Li<i/-«-J  v.  Urgt,  5  C.  & 

conduct  eilher  in  misinauaging  ot  ia  orertoad- 

P.  43?.    H«aa  ihere  held  by  Denraan.C.  J. 

ing  his  vessel,  they  musi  find  their  verdict  lor 

that  in  such  action  ihe  mischief  must  appear 

the  defendanl. 
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SURGEONS. 


St  a  Surgeon  and  Apothecary  for  Neglect,  ^c.  in  his  Treat- 
ment of  the  Plaintiff,  (a) 

uncementf  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
ting  of  the  grievances  by  the  defendant  hereinafter  next  mentioned, 
cm  [4^cJ]^  the  plaintiff,  at  the  request  of  the  defendant,  retained  and 
sd  the  defendant  as  a  surgeon  and  apothecary,  to  bestow  the  care, 
e  and  attendance  of  him,  the  defendant,  as  such  surgeon  and  apotbe- 
and  about  the  endeavouring  to  cure  him  the  plaintiff  of  a  certain 
and  illness  under  which  he  the  plaintiff  then  laboured,  for  fees  and 
to  be  therefore  paid  by  the  plaintiff  (6)  to  the  defendant  in  that  be- 
id  the  defendant  then  accepted  and  entered  upon  such  retainer  and 
ment  as  such  surgeon  and  apothecary  as  aforesaid ;  and  thereupon  it 
came  and  was  the  duty  of  the  defendant  as  such  surgeon  and  apothe- 
use  due  and  proper  care,  skill  and  diligence  in  and  about  the  en- 
ring  to  cure  the  plaintiff  of  the  said  malady  and  illness  under  which 
)laintiff  then  laboured  as  aforesaid ;  Yet  the  defendant  then  disre- 
his  said  duty,  and  did  not  nor  would,  on  the  occasion  aforesaid,  use 
proper  care,  skill  or  diligence  in  and  about  the  endeavouring  to  cure 
ntiff  of  the  said  malady  and  illness,  but  on  the  contrary  thereof  the 
int  then  conducted  himself  in  an  ignorant,  unskilful,  negligent  and 
3r  manner  in  that  behalf,  more  especially  in  this,  to  wit,  (c)  that  the 
int  did  not  bleed  him  the  plaintiff  at  an  early  stage  of  his  the  plain- 
id  sickness^  to  wit,  on  [^c],  aforesaid,  when  he  the  defendant,  if  he 
d  due  or  proper  care,  diligence  or  skill  in  that  behalf,  ought  so  to 
ed  him  the  plaintiff.  And  also  in  this,  to  wit,  that  he  the  defendant 
>sequent  stage  of  the  plaintiff's  said  illness,  malady  and  sickness,  and 
le  the  defendant  was  so  retained,  to  wit,  on  [^c],  improperly  and 
dly  bled  the  plaintiff  in  a  profuse  manner  and  to  an  immoderate 
And  also  in  this,  to  wit,  that  the  defendant  on  [^c],  and  on  divers, 
he  [fourteen]  days  then  next  following,  and  before  the  commencement 


lit  form  was  used  in  a  case  in  which 
iant  had  a  verdict.  See  post.  Pleas, 
1."  Fonns  and  law.  Slater  v.  Baker , 
50 ;  Sears  y.  Prentice,  8  East,  348 ; 
.Sheppard,  11  Price,  400;  Hancke 
r,  7  C.  &  P.  81 ;  see  Chit.  jun. 
\d»  in  voc,  A  medical  man  is  liable 
negligence  or  unskilfulness,  though 
itmtoasly,  id, ;  Shiell  v.  Blackbumef 
,  158.  He  must  always  use  ordi- 
reMonable  care  and  skill ;  Lanphier 
,  8  C.  &  P.  475. 

is  aiiflteient  to  aver  that  the  defend- 
i  targeon,  "  and  was  retained  and 


employed  as  such,"  (without  stating  by 
whom,)  "  for  reward  to  him  to  treat  and 
core  the  plaintiff,  and  that  defendant  entered 
upon  the  treatment,"  &c.,  without  showing 
any  undertaking  by  defendant,  or  averring 
in  words  that  it  was  defendant's  duty  to  act 
skilfully,  &c. ;  Pippin  v.  Skeppard,  11  Price, 
400  ;  CladweU  v.  Steggall,  5  B.  &  C.  733 ; 
Story  v.  Richardson,  t>  B.  N.  C.  130. 

(c)  The  declaration  was  in  this  form,  but 
where  there  is  any  difficulty  in  detailing  the 
nature  of  the  neelect,  &c.  omit  the  particular 
statement  introduced  by  the  words  "  in  this, 
to  wit,"  &c. 


a  DECLARATIONS  IN  CASE:— TOLL. 

of  lliis  suit,   carelessly,    unskilfully  and  negligently  administered  to   tb»>^ 
pl&intilT  large,  immoderate  and  improper  doses  of  medicine,  iliat  is  to  iay,,  j 
tliree  grains  of  mercury  every  six  hours  during  the  time  last  aforeaaicl ;  by  | 
reuon  of  which  said  several  premtseB  the  plaint  iff  then  became  and  was  a 
■till  is  greatly  injured  aad  prejudiced  in  IlIa  healili  and  constitution,  and 
thereby  the  plainiifT  suffered  great  and  unnecessary  pain,  and  wsi  and  it 
reduced  and  weakened  in  body ;  and  the  recovery  of  the  plainiifT  rrom  tlw 
said  illiwM  hath  been  and  is  thereby  greatly  delayed.     And  alio  by  meaiu 
of  the  premises  [j/n(e  any  ofAer  damage  as  in  the/urm,  anle,  p.  620,  and  eOf 
etude]  To  the  damage.  Sic. 

TOLL.    See  "  Fairs,"  "  Market"— KicAordion  v.  Copa,  2  B.  &  C.  841. 
TROVER.    See  that  title  infra. 


Ste  tiL  "  CotnracRi,"  laile,  528;  and  Tormg  for  dislurbancc  of  cOTiiiiion  of  li 
Crt*nhouv.Jiilty,V/met,6lO;  2  ChiL  PI.  7tL  ed.  SlI. 


WAGGON,  OR  COACH,  OR  BOOKING-OFFICE  KEEPER. 

Declaration  against,  for  nof  fotuiuding  and  ft.>  losing  Goods,  (d) 

Coiiim<:nceiiu:iil,  ante,  5.]      I  oi  that  "htrns  KlorL  ind  at  tliu  time  of  the 

delivery  of  the  goods  niiii  eh  itula  lu  t)i(  dtlend-mt  as  hereinafter  mentioned, 

the  defemlaiil  kept  a  certain  waiel  oust  or  Majgon  ofbcf,  to  wit,  in  the 

city  of  London,  for  the  reccijit  tnd  hooking  ot  ^oods  and  chattels  intended 
to  be  forwarded  and  sent  frmn  thence  to  dn^is  places  in  this  kingdom  by 
waggons  or  other  carriages,  lor  ihc  ciinai^t  and  Lonvcyance  of  goods  and 
chattels  for  hire  to  such  places,  and  tor  the  dthvtiy  thereof  to  the  persons 
having  the  care  of  sucli  wag^'ons  or  t  irna^Ls  loi  the  puvjiose  of  the  same 
being  forivarded,  sent  and  carried  by  such  w  iggons  or  carriages,  and  for 
the  taking  cart  thereof  previous  lo  and  untd  the  dtlrvery  of  such  goods  and 
chattels  lo  such  persons  as  ifortsaul   lor  the  piLrposL  aforesaid,  for  reward 


(d)  See  a  foim  of  declaralion  iti  n  j      ,  s  1 

of   neal  gencc    on    llic   psrt   of 
keeper  l     liow  merely  iSal  the  g 

such    office- 

for  not  lalfiog  care  of  goods,  and  ilehvtnng 

ooda  did  not 

Ihem  10  a  carrier  lo  be  forwarded,  a  He   104 

reatli   Ihe  r  dcil  nation  ;  (Ti(l™--, 

1  V.  DaU.  5 

CiUart  V.  Dalt,  &  A.  Hi.  E.  5A3.     I'orm  for 

V  &  L  G43      Nor  does  (rover 

lie    ag.inM 

lo»Lng  a  passenger's  ruggage.  Mile$  i    Cailli 

lie   ofiiickeapei   m  such   case. 

ttilliani,  V. 

6  Bing.  744  i  a«u.  527.    The  coolr  ct  of  a 

/fiiv     5   ^eoll    06;   unless    los 

Vi.rft! 

bookinsoffioe  keeper  is  only  lo  deliver  safely 

ncgligenM     lljWev.  F^kfird, 

(o  a  catrier;  and  il  is  not  suflicieQiesideDce 

443 

^^^ 

DECLARATIONS  IN  CASE :— WARRANTIES.  6«1 

the  defendant  in  that  behalf;  and  thereupon  heretofore,  to  wit,  on  [^c], 

e  plaintiff  caused  to  be  delivered  to  the  defendant  at  the  said  warehouse 

waggon-office  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  [describe 

fmm$  in  trwerf"]  of  great  value,  to  wit,  £ ,  to  be  by  him  the  defendant 

oked  and  delivered  to  the  person  having  the  care  of  a  certain  waggon^ 

Ued  waggon,  for  the  carriage  and  conveyance  of  goods  and  chattels 

r  hire  from  the  said  warehouse  or  waggon-office  to  -  •  aforesaid  for  the 
irpoae  of  the  same  being  carried  and  conveyed  by  such  waggon  from 

mdon  aforesaid  to  — ,  and  there,  to  wit,  at aforesaid  delivered  for 

e  plaintiff,  and  in  the  mean  time  until  the  delivery  thereof  to  such  person 
»  having  the  care  of  the  said  waggon,  to  be  taken  care  of  by  the  defendant 
;  his  said  warehouse  or  waggon-office  for  reward  to  the  defendant  in  that 
ehalf ;  and  the  defendant  then  accepted  and  received  the  said  goods  and 
battels  for  the  purpose  aforesaid,  and  thereupon  it  then  became  and  was 
be  duty  of  the  defendant  to  deliver  the  said  goods  and  chattels  to  the  per- 
Wk  having  the  care  of  the  said  last-mentioned  waggon  for  the  purpose 
ifiveiaid,  in  a  reasonable  time  then  next  following,  and  in  the  mean  time 
■od  until  such  delivery  to  take  care  thereof  at  the  said  warehouse  or  waggon* 
office  as  aforesaid,  and  although  a  reasonable  time  for  the  delivery  of  the 
ttid  goods  and  chattels  to  some  person  having  the  care  of  the  said  waggon 
for  the  purpose  aforesaid  had  elapsed  before  the  commencement  of  this  suit, 
and  the  defendant  could  and  might  and  ought  to  have  delivered  the  said 
goods  and  chattels  to  the  same  person  for  the  purpose  aforesaid,  within 
racb  reasonable  time  as  aforesaid ;  Yet  the  defendant,  not  regarding  his  said 
doty  but  contriving  to  injure  the  plaintiff^  did  not  nor  would  deliver  or  cause 
to  be  delivered  the  said  goods  and  chattels  to  any  person  having  the  care  of 
we  laid  waggon  for  the  purpose  aforesaid  within  such  reasonable  time,  or 
n  ibe  mean  time,  or  until  such  delivery,  take  due  and  reasonable  care 
hereof  at  the  said  warehouse  or  waggon-office,  and  the  defendant,  whilst  he 
bid  tbe  eare  and  custody  of  the  said  goods  and  chattels  for  the  purpose 
sfaetttd,  to  wit,  on  [i^cJ],  aforesaid,  took  so  little  and  such  bad  care  of  the 
w  goods  and  chattels,  and  behaved  and  conducted  himself  so  carelessly 
nd  improperly  in  that  behalf,  that  the  said  goods  and  chattels  then  became 
^  wtie  wholly  lost  to  the  plaintiff;  To  the  damage,  &c. 


WARRANTIES.    See  "  Fraud,"  ante,  546  to  556. 


WASTE.    See  "  Landlord  and  Tenant,"  anie,  588,  '*  Rector,"  ante,  608, 

"  Reversion,"  ibid. 
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WATERCOURSES. 

Oia.  Case  is  (lie  remedy  far  the  obslniclion  of  a  watercoune  to  the  injury  of  tbe  plaintiff, 
whether  hi»  right  to  tlie  enjoyment  of  it  be  in  poasewon  or  rovoreiim ;  provided 
the  cause  of  olistmction  be  not  an  erection  made  or  other  act  done  by  the  de- 
fendant entirely  upon  the  plaintiff's  land,  in  which  inatancc  the  form  of  action 
diould  be  trespass;  see  1  Chit.  PI.  7th  ed.  J96;  see  the  diUinclion,  ante,  510, 
oba.  "  Suppose  a  person  to  be  affected  in  the  enjoyment  of  a  walenMune 
by  the  erection  of  a  weir,  portly  placed  on  hb  own  bnd  and  partly  on  hii  neigh- 
bour'ij  that  which  was  placed  uiton  his  own  land  would  be  tlie  subject  of  on 
action  of  trespaBs;  if  (he  acts  be  both  done  at  the  same  time,  and  there  be 
a  common  injury,  it  seems  to  me  tlic  ptaintifi*  may  bring  either  case  or  ti««Da*a, 
allying  the  common  damage,"  per  Lord  Ahinger,  C.  B.  and  Parke,  B.,  ff'rui  v. 
(My,  I  M.  &  W.  4.'j!),  <t4!2.  The  tight  tu  the  enjoyment  of  a  watercnurse  is  an 
easement  and  not  a  profit  a  prendre  in  the  soil  ornriother.  In  Afaniirn^  r.  Wai- 
dale,  5  A.  ft  E.  758,  it  was  held  that  the  right  of  an  occupier  of  an  oninnu  met- 
luage  to  water  his  cattle  at  a  pond,  and  to  take  the  water  thereof  for  dometfic 
purposes  for  the  more  convenient  uie  of  hii  nieisuage,  is  an  eoMeracnt. 
The  law  reipecting  the  right  to  water  is  explained  in  Miuoa  v.  HUt,  S  B.  ft 
Ad.  1 ;  SB.  Si  Ad.  304 ;  and  lec  the  cases  collected  in  Harruion's  lod.  tit 
"  Water ;"  3  Stark.  Er.  3d  ed,  1248,  til.  "  Watercourse."  Running  watar  ii  oti- 
patSy  publieijurit,  and  an  individual  can  in  ^nersl  only  acquire  an  exclunre 
right  to  it,  enabling  him  to  sue  for  an  obstmclion  or  injurious  interference  with 
the  Btream  to  his  prejudice,  by  appli)ii\g  so  much  of  it  as  he  Te<]uirea  for  a  bene- 
ficial purpose  ;  encli  owner  of  land  on  tlie  banks  ofa  riveror  stream  haa  BT^I 
to  the  enjoyment  of  the  water  flowing  in  its  natural  course,  and  is  entitled  to 
use  it  for  any  purpose  not  inconsistent  with  simibu-  enjoyment  in  the  owners 
above  and  below ;  he  coimot  however  acquire  a  right  to  throw  (lie  water  back 
on  the  proprietor  above,  or  to  divert  it  from  the  proprietor  below,  without 
agrant  from  such  proprietor,  or  an  enjoyment  miinterruptcdly  tmtuxtity  yean; 
and  the  right  of  appropriation  to  particular  purposes  cannot  be  acquired  si 
against  the  owners  of  lands  on  the  banks  of  the  stream  by  an  nser  for  a  less 
period;  sec  Mason  v.  Hill,  WiUimss  v.  Morlaud,  2  B.  &  C.  910;  Wrvhl  t. 
Amaard,!  Sim.  ft  Stii.l90{  3  Stork.  Ev.  1030;  and  see  the  statute  2  ft  a  Will.  4. 
(See  however  ;i(T  Alderson,  J„  in  Frnnftum  v.  Falmimth,  C  C.  ft  P.  529 ;  Can- 
ham  V.  Fisk,  '2  C.  &  J.  12G.)  The  law  of  walercoiirscs  is  the  same,  whether 
they  are  natural  orarlitieiia;  Ma^or  v,  CAadivick,  11  A.  Ik  E.58G;  and  see 
Arkrighl  v.  Oell,  5  M.  &  W.  203.  As  to  the  right  to  suhtcrranenji  water,  see 
Actoa  V.  Blimdcll,  12  M.  Jt  W.  ;(2.|. 
Uy  the  atat.  2  &  3  Will.  ■!,  c.  71,  s.  2,  it  is  enacted,  "  thai  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  custom,  jircscriptioii  or  grant,  to  any  uuy 
or  other  ememenl,  or  to  uny  n-atcrmursc  or  the  use  ojimi/  water,  to  be  enjoyed 
or  derived  upon,  ooer  urj'nnu  any  land  or  leider,  when  such  way  or  other  matter 
as  herein  last  before  mentioned  sludl  have  been  actually  enjoyid  by  any  penon 
claiming  riglil  thereto  irithoul  inlerruplionjtir  t  lie  J  alt  period  of  twcnl'/  years,  shall 
be  defeated  or  destroyed  by  showing  only  that  such  way  ov  other  mailer  was  first 
enjoyed  at  any  time  prior  to  such  period  of  licenty  i/iars,  hut  nevertheless  such 
claim  may  be  dcfeatcit  in  any  other  way  by  which  liic  same  is  now  liable  lo  be 
defeated ;  and  where  such  way  or  other  matter  as  herein  last  before  mentioned 
shall  have  been  so  enjoyed  a.s  aforesaid  for  the  full  period  of  forty  ^eari,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  thai 
the  same  was  enjoyed  by  some  consent  or  agrcccncnt  expressly  given  or  made 
for  that  purpose  by  deed  or  writing.' 
The  4tb,  5th  and  7tli  sections  of  the  act,  which  show  liow  the  prescribed  periods 
arc  to  be  calculated,  and  point  out  e.ieeplions  in  the  cusc  of  persons  under  dis- 
ability, OS  infancy  or  enjoyment  against  tenants  for  life,  ftc,  have  been  already 
cited  fidiy,  an(f,  512,  obs.  Sec  further,  post.  "Trespass,"  Pleas,  "Water* 
courses,"  where  the  recent  cases  on  this  subject  are  fully  cited.  In  Wright  v. 
Williams,  1  M.  Sr  W.  77,  it  was  lield  that  a  claim  by  the  owner  of  a  copper- 
mine  to  sink  pits  on  his  own  laud,  to  fill  such  pits  with  iron,  and  to  cover  the 
same  with  water  pumped  from  the  mine,  for  tlie  purpose  of  precipitating  the 
copper  contained  m  such  water,  and  afterward  to  let  off  the  water  impregoated 
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with  metallic  eubstances  into  a  watercourse  upon  the  land  of  another,  is  a  daim 
to  a  "  watercourse  "  within  the  2  &  3  Will.  4. 

Aa  to  licentes  to  make  drains,  &c.  see  HewUns  v.  Shippam,  5  B.  &  C.  221 ;  Fen- 
iiaian  v.  Smith,  4  East,  107 ;  Mason  v.  Hill,  supra,  I'he  plaintiff's  father,  by 
oral  license,  permitted  the  defendant  to  lower  the  bank  of  a  river,  and  make 
a  weir  above  plaintiff's  mill,  whereby  less  water  than  before  flowed  to  plaintiff's 
mUl;  held,  that  plaintiff  could  not  sue  defendant  for  continuing  the  weir;  Lij^- 
^hu  y.  Inge,  7  Bing.  682  ;  and  see  Wood  v.  Leadbitter,  13  M.  &  W.  828. 

It  la  no  defence  to  an  action  for  obstructing  a  watercourse,  in  violation  of  a  right 
•choired,  that  slight  alterations  have  been  made  by  the  claimant  in  the  mode  of 
enjoying  his  privilege,  &c. ;  see  Saunders  v.  Newnum,  1  B.  &  Aid.  258 ;  Green" 
slade  y.  Halliday,  6  Bing.  379;  Hall  v.  Swift,  4  B.  N.  C.  381.  Nonuser  for 
lixteen  ^ears,  Bmoer  v.  HUl,  1  Bing.  N.  C.  549. 

It  if  fofficient  to  declare  generally  upon  the  plaintiff's  possession  and  enjoyment  of 
the  use  of  the  water  as  of  right,  as  in  the  above  fonn.  This  was  sufficient  before 
flie  2  &  3  Will.  4,  c.  71 ,  and  the  5th  section  sanctions  such  mode  of  alleging  the 
daim;  see  ante,  512,  obs.  As  to  the  form  of  daiming  and  justifying  under 
a  rwht  of  this  kind  in  a  plea,  see  post, "  Trespass,"  Plea, "  Watercourses ; '  Ward 
y.  Robins,  15  M.  &  W.  237.  It  has  been  usual  to  charge  in  the  declaration  that 
the  plaintiff  was  possessed  of  a  mill  or  dose,  "and  by  reason  thereof**  of  right 
oi^t  to  have  enjoyed,*  &c. :  this  allefi^ation  of  right  resulting  from  possession  is 
ini^iplicable  where  the  right  arises  nom  a  grant  or  license  or  agreement ;  see 
Feniiman  v.  Smith,  4  East,  107;  Hewlins  v.  Shippam,  5  B.  &  C.  221 ;  3  Stark.  Ev. 
3d  ed.  1248.  And  where  the  declaration  chargea  that  the  plaintiff  was  possessed  of 
AmiU^  "  and  by  reason  thereof"  was  entitled  to  a  watercourse,  but  the  proof  was, 
that  die  right  existed  only  in  respect  of  plaintiff's  land,  and  could  not  have  arisen 
fiom  his  possession  of  his  mill,  as  it  was  built  within  twenty  years,  the  judee  at 
trial  would  not  permit  an  amendment ;  and  although  the  jury  found  the  plain- 
tiff'a  light  specially,  and  it  was  indorsed  on  the  postea  under  3  &  4  WilL  4,  c.  42, 
ii  24,  yet  the  court  above  would  not  sive  judgment  for  the  plaintiff  on  that  find- 
ing ;  because,  if  the  declaration  had  been  accurate  the  defendant  might  have 
ptoaded  differently ;  Frankum  v.  Earl  of  Falmouth,  6  C.  &  P.  529 ;  2  Ad.  &  £. 
452.    It  seems  aidvisable  in  general  to  omit  the  words  '<by  reason  thereof,"  &c. 

Care  ahould  be  taken  to  describe  the  cause  of  the  injury  accurately  in  the  declara- 
tion. A  count  for  diverting  water  is  not  supported  by  evidence  of  penning  back 
and  cansing  an  overflow ;  Griffiths  v.  Marson,  6  Price,  1 .  A  count  for  erecting 
a  dam,  and  thereby  preventing  water  from  supplying  a  mill,  was  held  to  be  sus- 
tained by  proof  that  the  dam  prevented  the  regular  supply  of  the  water,  but  did 
not  divert  the  stream,  as  the  water  returned  to  its  regular  course  before  it  reached 
the  mill,  and  caused  no  waste ;  Shears  v.  Wood,  7  Moore,  345.  And  where  the 
charge  was  the  digging  a  sewer  and  diverting  water  from  a  pond,  and  the  evi- 
dence was  that  the  water  was  diverted  by  digging  the  sewer,  but  previously  to 
making  it,  and  that  since  the  sewer  was  made,  the  water  could  not  rise  to  its 
fbnner  he^ht;  hdd  not  a  variance  as  regarded  the  continuance  of  the  sewer; 
Dukes  V.  GostUng,  1  Bing.  N.  C.  589. 


For  cbsiructing  Water  from  flowing  to  Plaintiff's  Mill,  andcaus^ 
mgit  at  other  times  to  rush  with  unitsual  force  against  Plaintiff's 
Chte,  ^c.  (e) 

tammemcement^  ante,  5.]    For  that  whereas,  before  and  at  the  times  of  the 

tmittii^  of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  the 

Diiff  was  lawfully  possessed  of  a  certain  mill  and  manufactory,  and  cer- 

ekwes  and  premises  [as  the  case  may  he'],  with  the  appurtenances,  in  the 


(c)  See  another  forai.  Hall  v.  Svift,  4  Bing.  N.  C.  381. 


(S4         DECLARATIONS  IN  CASE :— WATERCOURSES. 

oounty  aforeuitl,  (/)  and  [by  reason  thereof  (g)  ]  the  plaintiff,  bofora  and  at 
the  times  of  the  commitiing  such  grievances,  of  right  ought  to  have  had  and 
ei^oyed,  and  still  of  right  ought  to  have  and  enjoy  liie  benctit  and  advantage 
of  the  water  of  a  certain  stream  which  had  been  used  to  run  and  flow,  and 
(luring  all  that  time  of  right  ought  to  have  run  and  flowed,  oiid  still  of  right 
ought  to  run  and  fli^w  [in  gri^ot  plenty  and  In  its  usual  and  proper  course, 
flonr  and  current]  unto  thtt  said  mill,  manufactory,  cloaea  and  premiaex  of  the 
pliiniiff*,  for  aupplying  the  lanio  with  water  for  working,  uiing  and  enjoying 
the  xaid  iniil[c5c]  respectively,  (/i)  and  for  other  necessary,  bene6cial  and 
umM  purposes  in  that  behalf;  (i)  Yet  the  defendant,  intending  to  injure  the 
plaiittitr,  heretofore,  to  wit,  on  ['J''^.]'  ^""^  ""  divers  days  and  times  after- 
wards and  before  the  commencement  of  this  suit,  wrongfully  and  injuriously 
placed  and  erected  (t)  a  certain  dam  and  hatch,  and  certain  pipes  and  other 
erections  in  and  noross  part  of  the  said  stream  above  the  plainlifT's  said  tene- 
ments, and  in  and  upon  the  banka  and  sides  of  the  said  stream  above  the 
plaintilT'B  said  tenements,  and  wrongfully  and  injuriously  there  kept  and 
continued  the  said  dnm,  hatch,  pipes  and  other  erections  so  there  made, 
pliced  uid  erected  for  a  long  ipaee  of  time,  to  wit,  from  thence  until  the 
coniinenc.ement  of  lliiii  suit,  and  thcTebij  {I)  during  alt  that  time  unlawfully 
and  wrongflilly  penned  back  and  stopped  the  water  of  the  said  stream,  and 
diverted  and  turned  divers  large  quantities  of  the  water  of  tlic  said  stream, 
which  ought  10  have  flowod  to  the  said  tenements  of  the  plaintiff  respectively, 
away  from  the  said  tenDmculs,  and  prevented  the  same  from  flowing  to  the 
Mid  teiwmentB ;  and  the  defendant,  further  intending  as  aforesaid,  on  other 
days  and  times  whilst  the  plaintiff  was  so  possessed  of  his  said  tenements, 
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leading  Ihe  defendani,  flue,  would  piolinbly  an  obstruction,  without  diowing  how  it  was 

be  amcaded  at  the  trial.  caused,  nould  he  b:id  on  special  demurrer  for 

(g)  Sufira.  623,  obs.  uncertainty;  see  ami,  63^,  DDte(e);  Amu. 

(ft)  The  right  lo  the  water  for  a  beneficial  Lord  Hay.  452,    See  eeneral  count,  Frontnm 

purpose  must  be  shown;  see  WUtiamtv.M.v-  t.  K,>rJ  n/ rsl-fluiA,  «>  C.  A:  P,  529  ;  S.C.2 

land,  and  oiher  cases  cited  npra.  022,  obs.  A.  &  Ji.  452 ;  2  Chit.  PI.  7lb  ed.  602. 
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[ireinisM  the  plaintiff  was  for  and  during  all  the  time  aforesaid  hindered  and 
prevented  (m)  from  using  his  said  mill,  manufactory,  closes  and  premises, 
iritfa  the  appurtenancesi  in  so  ample  and  beneficial  a  manner  as  he  otherwise 
migbt  and  would  have  done,  and  the  said  several  tenements  of  the  plaintiff 
became  and  were  and  are  thereby  much  injured  and  deteriorated  in  value ; 
To  the  damage,  &c. 

2.  Against  the  Occupier  of  Land  for  improperly  keeping  open  the 
Hatch  of  a  Reservoir  connected  with  a  Stream,  whereby  Plaintiff's 
Mill  was  not  sufficiently  supplied  with  Water. 

Commencement t  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
leveral  times  of  the  committing  of  the  grievances  hereinafter  mentioned, 
was  and  from  thence  hitherto  hath  been  and  still  is  possessed  of  a  certain 
water  corn  mill,  with  the -appurtenants,  in  the  county  aforesaid,  near  to  and 
upon  a  certain  watercourse  in  the  said  county,  and  [by  reason  thereof  (n)] 
the  plaintiff  then  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right 
ooght  to  have  and  enjoy  the  benefit  and  advantage  of  the  water  of  the  said 
watercourse  for  the  working  of  the  said  mill,  and  which  water  during  all  that 
time  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow 
Aroagh  and  over  the  flood  hatch  of  and  belonging  to  a  (o)  reservoir  there 
iloDg  the  said  watercourse  unto  the  said  mill ;  and  whereas  also  the  plaintiff, 
by  reason  of  his  possession  of  the  said  mill,  with  the  appurtenants,  during 
iD  the  time  aforesaid,  of  right  ought  to  have  had  and  enjoyed,  and  still  of 
Tight  ought  to  have  and  enjoy  the  liberty  and  privilege  of  having  the  water 
flowing  into  the  said  reservoir  from  time  to  time  penned  back  therein  by 
weantofthe  said  flood  hatch  (p)  for  the  supplying  of  the  said  mill  with  water 
inflScient  for  the  working  thereof;  and  whereas  also  the  defendant  was  then 
iod  still  is  possessed  of  the  said  flood  hatch  of  and  belonging  to  the  aaid 
mervoir,  and  by  reason  thereof  from  time  to  time  during  the  time  aforesaid 
of  right  ought  to  have  penned  back,  and  still  of  right  ought  from  time  to 
time  to  pen  back  in  the  said  reservoir,  by  means  of  the  said  flood  hatch,  the 
water  flowing  into  the  same,  for  the  supplying  of  the  said  mill  with  water  and 
niScient  for  the  working  thereof  upon  reasonable  notice  and  request  from 
the  said  plaintiff  so  to  do ;  and  the  said  plaintiff  saith,  that  heretofore  and 
whilst  he  was  so  possessed  of  the  said  mill  and  entitled  to  have  the  water 
penned  back  in  the  said  reservoir  as  aforesaid,  and  whilst  the  defendant  was 


(m)  Qiurrt,  whether  a  temporary  and  slight      specific  injury ;  id, ;  I  Siund.  346  b. 
flatrvetion,  occasioniDg  no  real  or  sensible  (n)  As  to  this  allegation,  see  ante,  623, 


roald  be  ictionable;  see  Taylor  v.  obs. 

JKnifMa.  7  C.  &  P. 829;  ante,  530,  note  {h).  (o)  Or  **  through  and  out  of  a  reservoir 

SmkU  not,  if  the  right  were  not  put  in  litiga-  there  along,  6cc." 

liM  1^  tba  dcftndaot;  see  2  Stark.  Ev.  3d  (p)  Or  **  therein  by  means  of  a  flood  hatch 

•C  1354,  note  (if).    But  in  general  the  mere  of  and  belonging  to  the  said  reservoir  for, 

ittvasioQ  of  a  right,  which  might  become  pre-  &c." 
jsdieiily  is  tctioaahle  wiiboak  proof  of  any 
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■o  poEBCBsed  of  the  said  flood  hatch  and  liable  to  pen  back  the  waUr  in  tin 
said  reservoir  as  aforesaid,  to  wit,  on  [ij-c.],  and  an  divers  other  days  atid 
tjnieg  beetween  that  day  and  the  commen cement  of  this  suit,  he,  the  plaintiff 
gave  notice  to  the  defendant  and  requested  liim  to  pen  back  the  water  in  the 
taid  reservoir  for  ihe  purpose  of  supplying  the  said  mill  of  the  plain ti IT  with 
water  sufficient  for  the  working  thereof;  and  although  the  defendant  might 
and  ought  so  to  have  done  at  the  several  times  aforesaid,  the  same  being 
reasonable  and  propter  times  in  that  behalf;  Yet  the  defendant,  not  regarding 
hie  duty  in  that  behalf,  but  intending  to  injure  the  plaintiff,  did  not  nor 
would,  when  he  was  so  requested  as  aforesaid,  or  within  any  reasonable  titne 
afterwards,  pen  back  the  water  in  the  said  reservoir,  but  wholly  refused  and 
omitted  so  to  do,  and  on  the  day  and  year  first  aforesaid,  and  for  a  long  time 
aAerwards,  to  wit,  from  thence  continually  until  the  commencement  of  this 
suit,  wrongfully  and  injuriously  kept  and  continued  ihe  said  flood  hatch 
open,  and  thereby  during  all  that  time  prevented  the  water  flowing  into  the 
said  reservoir  from  being  penned  back  therein  ;  by  reason  whereof  the  said 
mill  of  the  plaintiET  could  not  during  the  lime  aforesaid  be  supplied  with 
sufficient  water  for  the  working  thereof;  and  the  plaintiflf,  during  all  the 
time'  aforesaid,  was  prevented  from  working  the  aaid  mill  in  so  ample  and 
beneficial  a  manner  as  he  ought  and  otherwise  would  have  done,  and  thereby 
lost  and  was  deprived  of  divers  great  gains  and  profits,  which  he  might  and* 
otherwise  would  have  derived  from  the  use  of  his  said  mill ;  and  also  by 
reason  of  the  premises,  the  plaintiff,  during  the  time  aforesaid,  to  wit,  oa 
[^c],  and  on  divers  other  days  afterwards,  was  forced  and  obliged  to  grind 
at  other  mills  of  other  persons  divers  large  quantities  of  corn,  to  wit,  500 
quarters  of  corn,  ivhicli,  but  for  ilio  commiitinir  of  the  said  several  grievances 
by  the  defendant  as  aforesaid,  lie  might  nnd  ivanid  linvc  ground  at  his  said 
mill,  and  in  so  doing  was  necessarily  put  to  grfat  trouble  and  expense  of  his 

moneys,  to  wit,  t!ir  amount  of  A' ,  and  lost  divers  profits  which  would 

otherwise  have  accrued  (o  hini,  and  was  and  is  otlicrwJHo  injured  ;  To  the 
damage,  &c. 

3.  For  spoiling  the  Water  of  a  Stream  w/iich  flowed  to  (he  Plaintiff's 
meaching  Ground. 
Commencement,  nnic,  5.]  For  that  whereas  t!ie  plaintiff,  before  and  at  the 
several  times  of  the  committing  of  the  grievances  hereinafter  mentioned,  was 
and  from  thence  hitherto  hath  been  and  still  is  possessed  of  certain  bleaching 
works,  lands  and  premises,  with  rhe  appurtenants,  in  the  county  aforesaid, 
and  there  carried  on  the  trade  and  business  of  a  bleacher;  and  the  plaintifT 
then  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have 
and  enjoy  the  benefit  and  advantage  of  the  water  of  a  certain  stream  situate 
in  the  county  aforesaid,  which  during  all  that  time  of  right  ought  to  have 
run  and  flowed,  and  still  of  right  ought  to  run  and  How  unto  and  into  the 
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id  tenements  of  the  plaintiff  in  sufficient  quantity  and  of  good  quality  to  be 
led  by  the  plaintiff  in  his  said  trade  or  business  of  a  bleacher,  [and  also  to 
Iter  his  cattle,]  and  for  the  more  convenient  and  beneficial  occupation  and 
joyment  of  his  said  premises ;  and  whereas  during  all  the  time  aforesaid 
e  defendant  was  and  is  possessed  of  certain  lands  and  premises  upon  and 
mt  the  said  stream  higher  up  than  the  said  premises  of  the  plaintiff;  Yet 
e  defendant  well  knowing  th^  premises,  but  contriving  to  injure  the  plain- 
r  in  this  behalf,  to  wit,  on  [<^c.],  and  on  divers  other  days  and  times 
tween  that  day  and  the  commencement  of  this  suit,  wrongfully  and  un- 
itly  cast  and  deposited  into  divers  pits  (q)  and  holes  in  his,  the  defendant's, 
id  lands  near  to  certain  parts  of  the  said  stream,  and  communicating  there- 
idi  still  higher  in  the  stream  thereof  than  the  said  premises  of  the  plaintiff, 
id  [also  into  and  near  to  other  parts  of  the  said  stream  higher  than  the 
nd  premises  of  the  plaintiff,]  divers  large  quantities  of  [($*c.]  and  other 
mioas  things,  which  then  flowed  and  came  into  the  said  stream,  and  thereby 
■lo  and  into  the  said  bleaching  grounds  and  premises  of  the  plaintiff;  by 
!aion  of  which  said  several  premises  the  water  flowing  by  the  said  stream 
lo  die  said  premises  of  the  plaintiff*,  during  all  the  time  aforesaid,  was  and 
it  greatly  corrupted  and  rendered  unfit  for  the  use  of  the  plaintiff  in  his  said 
tade  or  business,  or  for  the  bleaching  of  [^c],  as  the  same  otherwise  would 
bm  been,  [and  also  unfit  for  the  use  of  his  cattle  there] ;  and  divers  large 
pintities,  to  wit,  5000  yards,  of  cloth  [4*^.]  of  the  plaintiff,  of  great  value, 
lo  wit,  of  the  value  of  £— ,  which  the  plaintiff,  during  the  time  last  afore- 
■ii,  bad  attempted  to  bleach  there  with  the  said  water  so  coming  and 
biring  as  last  aforesaid,  were  then  discoloured  and  spoiled  and  rendered  of 
mdi  less  value  than  the  same  otherwise  would  and  ought  to  have  been ; 
Md  the  plaintiff  hath  been  obliged  to  incur  a  great  expense,  to  wit,  to  the 
BMnit  of  £  ,  in  and  about  endeavouring  to  whiten  and  cure  the  said 
Afk  [4r.] ;  and  the  plaintiff  hath  also  been  prevented  from  bleaching  other 
^p  quantities,  to  wit,  5000  yards,  of  other  cloth  [c^'c]  of  the  plaintiff,  and 

ftom  making  profits  thereby,  to  wit,  to  the  amount  of  £ ,  and  thereby 

Ac  the  plaintiff  lost  and  was  deprived  of  a  sufficient  supply  of  pure  water, 
poper  for  the  carrying  on  of  his  said  trade  and  business ;  and  hath  been 
■d  is  in  other  respects  injured  in  his  said  trade  and  business  and  otherwise ; 

[nd  has  also  been  prevented  from  watering  his  cattle  upon  his  said  premises 

• 

>i  10  commodious  a  manner  as  he  otherwise  would  and  ought  to  have  done,] 
^  hss  been  obliged  to  procure  water  elsewhere  for  the  purposes  aforesaid 

1^  ft  great  expense,  to  wit,  at  an  expense  o£  £ ,  and  his  said  premises 

^  been  and  are  much  deteriorated  in  value  ;  To  the  damage,  &c. 


(f)  See  a  statement  complaining  of  1  he  dis-       containing  iron  and  copper  water,  Wnght  v. 
fei^ioto  a  stream,  of  water,  &c.  from  pits       WiUiams,  I  M.  6c  VV.  77. 

>A»T  n.  T  T 
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'  4.  Against  Commissioners  of  a  Level  for  stopping  up  a  Drain  whtch 
drained  Plaintiff's  Laiid.(r) 
Commencetnent,  ante,  S.}  For  ihat  whereas  the  plainlifT,  before  and  at  the 
H?eral  times  of  tlie  commiliing  of  llie  grievances  liereinafier  tnenlioneU,  ivli 
and  from  llience  liiilierlo  haih  been  end  still  is  possessed  of  divers,  to  wit, 
lOOi)  acres  of  land,  situate  in  the  ciiuniy  nforesnid,  and  during  those  timci 
the  plaiiiliU  was  and  still  is  of  riglit  entilleil  ihit  the  wnlers  from  time  to 
time  collectiii};  and  being  in  and  upon  the  snid  bnd  should  be  drained  and 
carried  'aitay  from  the  satne  by  and  through  a  certain  drain  situate  in  tbe 

county  afuroaid,  and  called ,  and  from  ther.ce  through  other  drains 

into  [the  ica];  Vet  the  derunJant,  well  knowing  the  premises,  but  intending 
to  injure  the  plniniiff.  heieiofore,  to  wit.  on  [.^-t.],  and  on  divers  other  dsya 
•nd  times  between  thai  day  and  the  commencement  of  this  suit,  wrongfully 
wad  injuriously  ihrctr  and  placed  divera  brge  ijuantities  of  earth,  stones  »nd 
Tubliish  in  the  said  drain,  and  thprc  kept  the  same  thence  hitherto  anJ 

thereby  wrongfully  stopped  and  ob«truclcd  the  said  • drain,  and  kept  and 

eontinued  the  same  so  stopped  up  and  obstructed  for  a  long  space  of  time, 
to  wit,  continually  thence  hitherto,  nhercby  divers  large  quanlilies  of  ib« 
waters  which  from  time  to  time  during  that  time  collected,  and  were  in  and 
upon  the  said  land  of  (he  plaintiff,  nere  during  all  that  time  and  still  ars 
wrongfully  and  injuriously  obstructed  and  prevented  from  running  away  from 

the  same  through  the  said drain,  as  they  otherwise  might  and  would 

bkve  done,  and  were  then  and  there  penned  and  driven  back  upon  the  said 
lands  of  the  plainlifT,  and  accumnhtcd  ihereon,  and  by  reason  thereof  the 

thiTLbv  nlif)  'liviTs  i':i1(1j  .■iihI  sin  tp  <if  ilic  phiiiiiill',  iIkmi  bein;;  and  depas- 
turing  upon   ihc  s-MW  ]:uh1s,  Wl:,<m-  :ui(!   w.-i^-  dis,;.SL-d,    injured   and   de- 


5.  For  mooriiiij  a 

and  tlierchj  jir 
Commcnccm 

(0  Sei  ii^-in- 


,  III  cij.l.avoutin^  to 

.■iihivaio  his  si.id  lands  and  to 

■nir  l'.>rmLT  li.ioii  si^Il' 

■  iuid  oiidiiiun,  and  the  plaintiff 

isi^.;  niui;h  iujurtJ;   '1 

1)  ihc  Jamaf'e,  &c. 

— ^ 

■wsr/  in  the  Thamcf. 
jirevrntiii^l  llie  elects. 

■  opposite  Plain/iff's  Wharf, 
s<y  /Vs,c/j.'  thereto. {s) 

;,  .'>.']     For  that  wl.crc 

-AH  the  plaiiiiifTs,  before  and  at 

ffe.7M.!<G.354.       U,-^- 
o»,  I  i:sp.  U.  ii2  i       turni 

..  G.«f.,5  M.  &  G.  613;  aalt.SSl, 
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0  tioMfl  of  the  committing  of  the  grievances  hereinafter  mentioned,  were 

itaessed  of  a  certain  puhlic  open  quay  or  wharf  called ,  adjoining  to 

d  abatting  upon  the  river  Thames  between  London  Bridge  and  the  Tower 

London,  within  the  port  and  city  of  London  aforesaid,  upon  which  they 
en  carried  on  the  trade  and  busines  of  wharfingers,  and  all  the  liege  sub- 
ets  of  our  lady  the  queen  before  and  at  the  times  aforesaid  actually  and 

right  had  and  still  of  right  ought  to  have  a  free  passsagc  and  navigation 
>iig  the  said  river  for  their  vessels  going  to  and  returning  from  the  said 
lay  or  wharf  upon  lawful  occasions,  and  were  then  accustomed  to  frequent 
e  same  with  their  vessels,  and  to  load  and  unload  at,  from  and  upon  the 
ime  upon  and  out  of  their  said  vessels  their  goods,  wares  and  merchandizes, 
hereby  the  plaintiffs  during  all  the  times  aforesaid  were  accustomed  to 
lake  and  did  make  divers  gains  and  profits  by  the  lawful  wharfage  dues 
ad  fees  of  right  payable  to  them  on  the  occasions  aforesaid,  and  by  their 
irofits  and  charges  in  and  about  the  loading  and  unloading  the  said  goods, 
vires  and  merchandize ;  Yet  the  defendant  well  knowing  the  premises,  but 
intending  to  injure  the  plaintiffs  in  this  behalf,  heretofore,  to  wit,  on  [4'^«]» 
ttdon  divers  other  days  and  times  between  that  day  and  the  commencement 
rftbn  suit,  wrongfully  and  injuriously,  and  without  and  otherwise  than  for 
^  purpose  of  loading  or  unloading  goods,  wares,  merchandize  or  other 
tUngs  at  the  said  quay  or  wharf,  moored  and  fastened  a  certain  ship  in  the 
»id  river,  so  that  a  large  part  of  the  said  ship,  to  wit,  fifty  yards  in  length 
tlicreof,  lay  before,  across  and  alongside  of  the  said  quay  or  wharf,  and  on 
tbe  days  and  times  aforesaid  kept  and  continued  the  said  ship  so  moored  and 
10  laying  as  aforesaid  for  long  spaces  of  time,  to  wit,  for  five  hours  on  each 
of  the  said  days  and  times,  the  same  being  on  all  the  said  days  and  times  an 
Boreasonable  and  unnecessary  length  of  time,  and  thereby  during  all  the  time 
ibreiaid  greatly  obstructed  and  impeded  the  passage  and  navigation  to  and 
hxn  the  said  quay  or  wharf,  upon  and  along  the  said  river  before  and  in 
hmt  of  the  same,  and  during  all  that  time  hindered  and  prevented  the  liege 
wljects  of  our  lady  the  queen  from  going  to  and  returning  from  the  said 
pny  or  wharf  with  their  vessels,  along  the  said  river,  as  they  had  before 
'^  used  and  accustomed  to  do^  and  as  they  otherwise  then  might  and 
•<>nld  have  done ;  by  means  whereof  the  plaintiffs,  during  all  the  times 
foresaid,  were  hindered  and  prevented  from  possessing  and  enjoying  the 
^  quay  or  wharf,  and  from  carrying  on  their  said  trade  and  business  there 
^  so  large,  ample  and  beneficial  a  manner  as  they  otherwise  might  and 
^ould  have  done ;  and  that  they  have,  during  all  the  time  aforesaid,  lost 

4  been  deprived  of  great  gains  and  profits,  to  wit,  to  the  amount  o£  £ , 

hieh  otherwise  would  have  arisen  and  accrued  to  them  from  their  said  pos- 
MoD  and  enjoyment  of  the  said  quay  or  wharf,  and  from  carrying  on  their 
iid  trade  and  business  there  as  aforesaid ;  To  the  damage,  &c. 

T  T  iS 
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OTHER  FORMS  FOR  OBSTRUCl'IONS,  fee,  TO  WATERCOURSES,  be. 

\  C.  For  diverting  Water  from  Plaintiff's  Mill,  &e.,  6y  making  Cut* 

from  the  Stream  and  not  keeping  the  Banks  in  Repair,  ^c. 

Vooght  V.  Winch,  2  B.  &  Aid.  602 ;   miUamt  v.  Mmland,  3  B.  &  C.  910. 


7.  General  Count,  not  showing  Mode  of  Diversion  of  Water  from 

Mill. 
Frankum  v.  Earl  of  Falmoalh,  2  Atl.  &  E,  452 ;  ante,  tit.  "  Easement." 


8.  For  loaering  Banks  and  making  a  Weir  and  thereby  causing 

Water  to  flow  irregularlg  to  Plaintiff's  Mill. 

Ligf^ins  V.  Inge,  1  Bing.  G82. 


9,  For  suffering  a  Ditch  to  be  choked,  (which  it  mas  Defendants 
Dtttg  to  cleanse,  as  Occupier  of  an  adjoining  Close),  whereby  tlie 
Water  overflowed  Plaintiff's  Close. 

Belt  V.  Tn>enlymm,  I  Q.  B.  706. 


10.  For  stopping  a  Gutter  in  Defendant's  Yard  through  which  the 

refuse  Water  and  Eaves  Dropphifis  from  Plaintiff's    House  \cere 
carried  awciij. 

Thomas  v.  nomas,  9.  C.  M.  &  It.  33. 


11.  For  injuring  Plaintiff's  Land  by  causing  a   Watercourse  to   flow 

with  unusual  Force,  &;c. 

miliums  V.  Mnrlund,  2  it.  a-  C.  910. 


12.  For  removiiu/  a  Hatch,  whereby  Plaintiff  could  not  work  his 

Mill. 
?.  Cliii.  Pi.  7tli  eJ.  (iOli.     -ILe  lilic  by  a  rci:crs,mic, ;   Grcn.sladc  v.  Hal- 
h'hy,  i;  Bins,  379. 

13.  Against  a  Miller  for  an  improper  Elevation  of  his  Hatch  and 

Mill  Head. 

SaundcTS  v.  Newman,  1  B.  &  Al.  2JB  ;  ante,  02.^. 
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u  Far  an  Injury  to  the  Plaintiff* s  Reversion  in  a  Close  by  an  In-- 
terruptian  of  a  Right  to  irrigate  the  same  by  a  Watercourse. 

Greenslade  y.  Halliday,  6  Bing.  379. 


5.  Far  the  like  Injury^  and  for  discharging  into  the  Stream  Water, 
^c,  from  Pits  in  which  Iron  was  deposited  and  from  Copper 
Works. 

Wright  y.  mitiams,  1  M.  &  W.  77. 


>•  For  obstructing  Plaintiff  in  his  Right  to  water  Cattle  at  a  Pond 
and  take  the  Water  for  domestic  Purposes. 

Manning  v.  Wasdale,  r)  A.  5:  E.  758. 

17.  For  making  Public  Works  so  carelessly  that  Water  flowed  over 

Plaintiff's  Land. 

Allen  V.  Hayward,  1 5  L.  J.  99,  Q.  B. 

3.  Against  a  Canal  Company  for  not  managing  the  Canal  according 

to  an  Act  of  Parliament. 

Blackmore  v.  The  Glamorganshire  Canal  Company,  3  Y.  &  J.  60. 


WAYS.    See  "  Nuisances/'  ante,  524,  "  Watercourses,"  tupra. 


IS.  See  in  general  as  to  public  and  private  ways,  Vin.  Abr.  and  Com.  Dig.  tit. 
*<  Chimin;"  Bac.  Abr.  «  Highways; "  1  Saund.  326,  n.  b.;  Bums,  J.,  tit. 
"  Highways;"  3  Stark.  Ev.,  and  Harr.  Ind.  tit "  Way." 
No  action  lies  for  an  obstruction  in  a  common  highway,  unless  the  plaintiff  can 
show  special  damage;  see  Wilkes  v.  Hungerford  Market  Company,  2  Bing. 
N.  C.  281.  A  private  way  is  claimed  either  by  grant,  reservation,  prescription, 
or  from  necessity.  The  provisions  of  the  late  act  2  &  3  Will.  4,  c.  71,  s.  2,  as 
it  relates  to  the  claim  of  a  right  of  way  by  prescription,  have  been  fully  noticed, 
ante,  obs.  528.  The  decisions  explaining  the  provisions  of  tlic  statute,  Bright 
V.  Walker,  1  C.  M.  &  R.  211 ;  Beasley  v.  Clarke,  2  Bing.  N.  C.  705,  &c.,  are 
ftilly  cited  in  the  note  to  the  Plea  in  Trespass,  "  Way,"  pos<,  justifying  under  a 
right  of  way.  Case  is  the  only  remedy  for  obstructing  a  riglit  of  way,  and  it 
seems  that  form  of  action  might  be  adopted  where  the  obstruction  arises  from  a 
building  erected  by  the  defendant  at  one  time,  partly  upon  tlic  plainlifTs  land 
and  paray  upon  the  defendant's,  over  which  the  way  extended ;  ante,  obs.  622. 


Mi  DECLARATIONS  IN  CASE  :— WAYS. 

1.  Common  Form  for  obstructing  aprivate  Right  of  Watf.(fi 
Commencement,  ante,  5.]  For  thai  wlicreas  the  plaintiff",  before  and  at  1I10 
times  of  tbc  committing  of  ibe  grievances  by  the  defendant  aa  bereinaAcr 
mentioned,  was  aud  from  theate  hiiherio  bath  been  and  still  is  lawfully 
possessed  of  a  certain  wharf,  close  and  premises,  [or  "  a  certain  messuage"] 
ffitb  the  appurtenanis,  situate  in  the  county  aforesaid,  end  [by  reasOB 
Uiereof(u)]  the  plainliif,  during  al)  the  time  aforesaid,  ought  to  Lave  hBd(x) 
and  still  of  right  ought  to  have  a  certain  way  from  the  said  wharf,  clcxe  and 
premises  (y)  unto,  into,  through,  over  and  along  a  certain  other  close  in  the 
■aid  county,  and  from  thence  unto  and  into  a  certain  commoD  or  public 
highway  there,  and  so  from  thence  back  again  from  the  said  common  high- 
way unto,  into,  through  and  along  the  said  close  secondly  above  mentioned 
unto  nnd  into  the  said  wharf,  close  and  premises  respectively  so  in  the  po>- 
•cssion  of  the  plainiilT,  for  himself  and  his  servants  on  foot  and  with  Aorjt«, 
maret  and  geldings,  carls,  tvaggons  and  other  carriages  {:)  to  go,  retuiD, 
pass  and  repass  every  year  and  al  all  limes  nf  the  year,  nt  his  and  their  free 
will  and  pleasure  (a)  [as  to  the  said  wharf,  close  and  premises  with  the 
appurtenants  of  tlie  pininliff  belonging  and  appertaining ;  (6)]  Yet  the  de- 
fendant well  knowing  the  premises,  but  intending  to  injure  the  plaintiff  in 
that  behalf,  and  to  deprive  liim  of  the  use  and  benefit  of  his  said  way  whilat 
the  plaintiff  was  so  entitled  and  possessed  as  aforesaid,  to  wit,  on  f^c.},  and 
on  divers  other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  and  unjustly  (c)  placed  and  erected  divert,  to  wit,  ftre 
gales  and  [wcmy  posts,  and  put  and  placed  divers  largu  quantities  of  planks, 


(1)  Pee  form,  he.  Bright  v.  lV,M.r.  1  C. 

spond  nilh  llie  nature  of  iheciaim,  and  should 

M.  &  K.  211;  3  Ciiit.    PI.   Till  oJ.  (il?. 

be    sliiclly    corroci;    see    !»»t.    "  Trtspaa" 

Way  atTOSi  a  ^tteam  i  lloaer  v.  Hill,  1  lling. 

I'ka!,  ■■  Way."     )ly  Ibe  new  niles,  ■'  in  «U 

Ji.  C.  avj.     Kotin  lor  OiMurbins  a  way  /...W 

acu.„>  m  «bitb  Mch  a  li^bl  of  way  as  afore- 

to   lh<.'   plalnlilF;   A.Nivilru   v.  ;./..■-.,  S   li.it 

sjhl'"<l(i,il  is.wilb  carnages  and  cattle  and 

on  foot  in  llie  same  plea,)  ■'  11  to  pltudtd  thai 

leroil  ba  injuied  ;  sec  awle,  BiS.  nolo  ( ,„). 

lbs  allejatioiis  as  10  ibe  eitent  of  ibe  right 

(a)   The  word-  ■■  and  liy  reaiun  ihtr^f." 

apijear  to  Ih!  in  no  case  neeeiiary.  and  maj  in 

tbey  ^liall  be  taken  distributively." 

(n)  S(B  the  various  points  as  10  describing 

Idler  as  a  gentral  lule  10  omit  llicin  ;  see 

the  »av,  p..r.  '■  7V«p«»."  PJeas,  '■  U  av.'" 

auiliurilies,   iiil'ia.   iiote(h),   ami   «nli:   a-29. 

(/.)    Ibis  allegatiun  is   not,   ii   seems,  ever 

note  (6).     Tlicy  niay  lioucver  be  u>eU  wltere 

necessary,  and  it  would  seem  to  be  inaccuraie 

the  way  h  claiineil  by  virtue  ol   Iwcniy  ye„i» 

ivheie  the  way  is  elainied  Ly  express  Etanl  or 

agreement;  see  unK.  &i9,  nole(.f)  ;  2  ChiU 

fc<r,  IC.M.&lt.ail. 

I'l.  6th  ed.  575.  note  (0),  dies  4    Kasl,  lo7  ; 

(i)TI,LsE«neralull(ga.ioi>of  llie  liglil  lo 

6  i;asl.  438;   15  East.  'J5.      H  will   do!  liovr- 

a  way  in  a  declaralion  for  Jjsluibance  »as 

ever  render  lliedecldraiion  defeclive,  i,Ubou»h 
the  claim  ari^e  by  virtue  of  .weoiy  year,  ad- 
vc^>eejijoy,r,^entoflbewayiarighiv.[l'aJA«r, 

snmcLeal  before  the  Presciiplion   Acl. 'J  i  3 

Will.  4,  and  is  expressly  laHclioncd  by  ihal 

slalule  ;  <.«le,  obs.  623. 

(j((  If  a  biiih«ayiole>vere,  Bay'-on  a  cet- 

(0   h   seems   a   geBeral   allegation   of  ob- 
slruriion,  not  sho-ing   Ibe   mejQs,  ivould   be 

tain  public  highway,  and  from  and  out  of  Ihe 

said  public  higtiway,  ihrough  a  certain  gale, 

incoirect;   ^.ee^nff,  &29,    note  («)  ;   Trtfc.<i( 
V,  Silhy,  6  A.  &  E.  787  ;  see  form,  2  Chit. 

iheteunlo,  into,  ih-ougb.  &c.  ;■'  see  D.,»cin 

V.  L.md:  a  Q.  I).  904. 

Pl.7lhed.  387.                                           ' 

(t)  Of  course   Ibis  itaLement  «iH  corre- 
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ood  and  timber  respectively  in  and  across  the  said  way,  and  there  wrong- 
lUy  kept  and  continued  the  said  gates,  posts,  planks^  wood  and  timber  in 
M  same  way  as  aforesaid^  for  a  long  time,  to  wit,  thenceforth  hitherto,  and 
itreby  during  all  the  time  aforesaid  the  said  way  was  and  still  is  greatly 
bttmcted  and  stopped  up,  and  the  plaintiff  could  not  nor  can  he  enjoy  the 
mei  and  was  and  is  deprived  of  the  use  and  benefit  thereof;  To  the 
kaage,  &c.  (d) 

OTHER  FORMS  FOR  OBSTRUCTING  WAYS,  &c. 


I.  For  obstructing  a  public  Highway  showing  special  Damage  to  the 
Plaintiff  as  Occupier  of  a  Shop,  kc,  on  the  Highway ;  and  Law, 

WUhts  V.  Hungerford  Market  Company,  2  Bing.  N.  C,  281  ;  Vallance  v. 
tiMff,  7  Bing.  595  ;  and  see  Ross  v.  Groves,  5  M.  &  G.  613 ;  ante,  p.  594. 


3*  For  placing  Rubbish  on  a  Highway  which  caused  Plaintiff 

to  fall  into  a  Canal. 

Owidtkorpe  ▼.  Hardman,  13  M.  8c  W.  377;  S.  C.  i  D.  &  L.  4i2 ;  and 
mte,6l9,  note  (t).     Similar  form  against  a  surveyor^  Davis  v.  Curling, 
11 L  J.  56,  Q.  B. 

4.  For  obstructing  the  Plaintiff  ^s  Access  to  a  Pond,  the  Water  of 
which  Plaintiff  was  entitled  to  for  his  Cattle,  6^c. 

Manning  v.  Wasdale,  5  A.  &  £•  7^8, 

••  For  obstructing  a  Right  of  Way  into  Defendants  Passage  to 
fipair  a  Gas  Pipe  and  use  a  Coal  Shoot  necessary  for  the  Enjoy^ 
mtnt  of  his  House. 

Hinchcllffe  v.  Lord  Rinmoul,  4  Bing.  N.  C.  1. 


WITNESSES. 


^gaiMii  a  Witness  for  not  attending  on  his  Subpana  at  a  Trial,  whereby 
tki  Plaintiff  was  obliged  to  withdraw  the  Record  before  the  Cause 
was  called  on.  (e) 

Cmmeneemsnt,  ante,  5."]    For  that  whereas  the  plaintiff,  before  the  com- 


id)  His  aot  aeetsiary  to  prove  aayspMific         (e)  See  toother  form,  MniUtt  v.  Huntt 
i)ify  I  IM  tmte,  630,  nolo  (A).  1 C.  &  Meet,  752.    It  was  there  held  thit  it 


634  DECLARATIONS  I\  CASE;— WITNESSES. 

mitling  of  (he  grievances  by  llic  now  derendant  as  hereinafcer  mentiotwd.  n 
wit.  on  [^c],  in  tlie  Court  of  (Q.  B,),  at  Westminster,  impleaded  one  G.  H. 
of  a  plea  of  [trespass],  to  the  damage  of  tlie  now  plaintilT  of  £i'iO.     And 

■  nich  proceedings  were  tliereupon  had  in  ilie  same  Court  in  that  plea,  thai 
afterwards,  to  wii.  the  sittings  at  Nisi  I'rius,  liolden  at  [tlie  Court  House  Vt 
KingstoD,  in  the  coimty  of  Surrey,  or  "  ot   Westminster  Hall,   at    We«- 

I  minster,"]  on  [i^c],  before  the  Right  Honourable  Thomas  Lord  Dennw^ 
tbc  chief  justice  of  our  lady  the  queen,  ['/"in  llie  country,  iiAi  "  assigned  (o 
hold  plsas  before  the  queen  bereelf,  and  the  Honourable  Sir  Edward  Hall 
lAlderson,  Knight,  one  of  the  barons  of  our  lady  the  queen  of  her  Exchequer 
K  Westminster,  the  justices  of  our  said  lady  the  queen  assigned  (o  Uke 
the  assizes  In  and  for  the  said  county  of  Surrey,"]  certain  issues  before 
then  joined  in  the  said  plea  between  the  now  plaintiff  and  the  said  G.  U. 
were  appointed  to  be  tried,  and  irere  in  due  manner  about  to  come  on  to  be 
Ir'ed  by  a  jury  of  the  country  then  [about  to  bo]  chosen,  tried  and  tiwom 
for  that  purpose :  And  whereas  before  the  time  appointed  for  the  trial  of 
the  said  issues,  and  also  before  the  committing  of  the  grievances  by  the  de- 
lendant  hereinafter  next  mentioned,  to  wit,  on  [4"C.]i  '"  [H'laryJ  Term,  in 
die  [ninth]  year  of  the  reigu  of  our  lady  the  now  (lueeo,  the  now  plaiatiff 
duly  prosecuted  out  of  the  said  Court  of  [Q.  B.]  of  our  lady  the  queen,  before 
hei  justices  at  Westminster,  a  writ  of  our  lady  the  queen,  called  a  subpoena, 
directed  to  the  now  defendant,  by  which  said  writ  our  said  lady  the  queen 
commanded  the  now  defendant  that  all  other  things  being  set  aside,  he 
riiouldbe  and  appear  £^c  J,  [wt  ou(  Ihenrit  of  tulipaina},  vhich  said  writ  the 
plaintiff  afierwnrds  and  before  the  eommiitini;  of  the  grievances  by  the  de- 


I 


fendant  as  hertiiiafiur  nientioiicU,  iind 

it  reasonabk'  time  (/)  before  the  lime 

appointid  for  ilii;  said  trial  of  the  Siiid 

issues,  and  when  tl.o  same  were  called 

on  for  trinl,  to  wit,  on  [>Vc.].  criusi'd  m 

1  be  made  knovvn  and  slioirn  ( g)  to  the 

detmlnnt,  and  then  caused  a  copy   la 

be  left  wilJi   the   defendant,  and  then 

paid  to  the  defendant  a  certain  sum  of 

nioiicy,  to  wit,  £ ■,  being  a  reason- 

able  sum  of  money  for  his  costs  and  cl 

larges  in  and  about  his  attendance  as 

a  witness  (A),  according  to  the  u-nor  a, 

nd  clll'et  of  iho  said  writ  of  subptrna: 

«a^^^.ce...:y  t»    m.im^in    Ihis   ac.ion 

alter  the  commi.,io.,  .hy,  K.cre  being  a  rei- 

Lbollhecau^'tliuulJ  liavc  Ixen  ralle.i  un. 

sonable  time  icli  loi  Ihc  parly  lo  allend  aflM 

and  ilicjury  nWDin,  in  aider  Ihiil  llic  plainlill' 

Ibe  scince  and  befote  llie  cause  was  tried. 

^lluulll  be  iians'iiied  ;  at  the  plBiniilT  has  al- 

(»  )  In  M«<mHll  V.   Ait,:.u-otth.  8  Da«-1. 

wajs  a  riglil  la  cnll  a  wiiness  on   liis  sub- 

66!),  it  wa^  held  alter  verdict,  thai  Ihe  alle- 

[MBii*.  on  the  cause  being  cslltil  on,  »ithoin 

gallon  that  Ihe  defendanl  could  and  migbl 

swearing  Ihe  juiy  ;  H«i-per  v,  Ainii'i,  1  Siood. 

have  appeared,  wss  eijuivalent  lo  this;   »btt 

Jl  Walk.  116.    See  also  a  lorni  fo.  not  ap- 

pei'lng  as  a  witness  in  an   BClioti  of  cject- 

menl,  wliereby  the  nominal  pUinliff  was  non- 

<g)  'i'his,  though  necessary  for  ihe  purpoM 

suileii,   l)ati>  V.  L:iell.  7  Uo»l.  I7«  ;  5.  C. 

of  «,Mc/,i,.s  Ihe  witness,  need  not  be  pnl^S 
lo  ,uamtaiD  this  action;  Mullittv.  Hunt.i 

4  (11.^  W.  079;    it  was  held  in  thai  case 

llial  it  was  no  objection  to  Ihc  action,  lliai  a 

C.  \  Mees.  753. 

subpmna  (which  commanded   the   wiiness  la 

aUcLnl   from  day  lo  day)  was  not  seried  uniil 

going  and  icturning;   Xtu^io,,  v.  Harlamd,  I 
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( plaintiff  avers  that  the  said  issues  joined  in  the  said  action,  being 
5  action  as  that  in  the  said  writ  of  subpoena  mentioned  (i),  afterwards, 
m  [^^c']f  at  the  place  in  the  said  subpoena  mentioned,  were  called  on 
,  and  that  he  the  said  plaintiff  had  a  good  cause  of  action  (Jc)  in  the 
t,  and  that  the  appearance  and  testimony  of  the  defendant,  accord- 
is  knowledge,  in  obedience  to  the  said  writ  of  subpoena,  were  neces- 
1  material  (/)  to  the  said  trial  of  the  ftaid  issues,  whereof  the  defend- 
s  had  notice,  and  that  the  defendant  could  and  might  have  ap- 
)n  the  trial  of  the  said  issues,  whereof  the  defendant  then  had  notice; 
defendant  not  regarding  his  duty  in  that  behalf,  but  continuing  and 
illy  and  unjustly  intending  to  injure  the  now  plaintiff,  and  to  deprive 
he  evidence  of  him  the  now  defendant  on  the  trial  of  the  said  issues, 
reby  to  prevent  him  from  obtaining  a  verdict  against  the  said  G.  H. 
I  and  to  put  him  to  great  charges  and  expenses  of  his  moneys,  did 
would  at  the  time  and  place  aforesaid  on  the  trial  of  the  said  issues 
in  obedience  to  the  said  writ  of  subpoena,  although  the  defendant 
D  and  there  solemnly  called  upon  for  that  purpose,  (m)  and  had  no 
•r  reasonable  excuse  or  impediment  to  the  contrary,  but  then  wholly 
id  and  refused  so  to  do,  and  therein  wholly  failed  and  made  default, 
m  whereof  and  because  the  plaintiff  could  not  proceed  to  the  trial  (n) 
aid  issues,  without  the  testimony  of  the  now  defendant,  the  plaintiff 
n  forced  and  obliged  to  and  then  necessarily  did  withdraw  the  record 
aid  issues,  and  upon  which  the  same  were  then  about  to  be  tried ;  and 
means  of  the  premises  such  proceedings  were  afterwards  had  in  the 
irt  of  our  lady  the  queen,  before  the  justices  at  Westminster,  that  after** 
:o  wit,  on  [4*^.],  in  [Easter]  Term,  in  the  year  last  aforesaid,  it  was  duly 


956 ;  S.C,9  Dowl.  16  ;  after  ex- 

wbit  he  may  have  got  from  the 
rty,  if  spent  by  him,  Batteley  v. 
3  BiDg.  N.  C.  405 ;  S.C.  5  Dowl. 
1  having  regard  to  the  circumstances 

the  party,  Dixon  v.  Lee,  1  C  M. 
645;  and  whether  he  would  have 
sn  the  journey  to  give  evidence  at 
icular  time,  Vice  v.  Anson,  1  Mood. 
97  ;  but  does  not  include  compen- 

loas  of  time,  Collins  v.  Godefrov,  ] 
>U  950*  See  further  1  Chit.  Arch. 
29. 

16  declaration  would  be  bad  on  spe- 
irrer,  if  this  or  an  equivalent  afle- 
I  omitted  \  Davit  v.  Lovell,  4  M.  & 

bii  IS  in  general  a  material  aver* 
eedham  v.  Frater,  3  Dowl.  &  L. 
t  an  allegation  that  the  defendant 
ive  given  material  evidence  is  equi- 
it  mfttr  verdict,  Mullett  v.  Hunt,  1 
ees.  762 ;  or  on  general  demurrer, 
Lavetl,  4  M.  &  W.  684.  **  It  may 
le  to  fnuoe  a  good  declaration,  with- 


out avening  that  the  plaintiff  had  a  good 
cause  of  action  -,  it  might  show  that  there 
were  various  issues,  and  that  the  evidence  of 
the  witness  was  material  for  some  of  them, 
and  that  the  plaintiff  had  sustained  damage 
by  his  absence,"  per  Cresswcll,  J. ;  Needham 
V.  Fraser,  supra, 

(/)  This  is  a  necessary  averment,  Scholes 
V.  Hilton,  10  M.  &  W.  16 ;  but  it  is  no  an- 
swer to  an  application  for  an  attachment  for 
not  obeying  a  subpoena,  that  the  witness's 
evidence  was  not  material ;  Scholes  ▼.  Hilton, 
10  M.  &  W.  15.  See  further  1  Chit  Arch. 
Pr.  8th  ed.  334. 

(m)  Calling  the  witness  on  his  subpcsna 
is  the  best  evidence  of  this,  but  it  is  not  ab- 
solutely necessary,  to  maintain  this  action,  if 
the  plaintiff  can  prove  aliunde  that  the  wit- 
ness was  absent ;  Lamont  v.  Crook,  6  M.  & 
W.615 ;  nor  to  obtain  an  attachment,  Goff  v. 
Mills,  2  Dowl.  &  L.  28. 

(n)  See  a  form  where  plaintiff  was  non« 
suited  in  consequence  of  defendant  not 
appearing,  Masterman  v.  Judson,  8  fiing. 
225. 
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wd  according  to  the  practice  of  the  same  court  ordered  in  and  b^  the  lald 
«oa«,  that  (he  plaintiff  kIiou Id  pay  to  the  said  G.  H.  a  Urge  gum  of  money, 
to  wit,  £— — ,  for  his  costs  and  charges  by  liim  incurred  and  expended,  for 
that  tJie  plaimifThad  not  proceeded  to  ibe  trial  of  the  said  issues  ;  and  also 
ky  means  of  the  premises  the  plaintiff  waa  then  forced  to  pay  and  necessarilj 
did  pay  to  the  said  G.  H.  the  said  sum  of  money,  to  tvit,  £~—  ;  and  also 
hif  means  of  the  premises  divers  costs  and  charges  expended  and  incurred 
My  the  plaiotifi'  in  and  about  proceeding  to  the  trial  of  the  said   isauea, 

Minounling  to  a  large  sum,  to  wit,  £ •,  became  and  were  wholly  last  and 

■leless  to  the  plaintiff;  and  the  plaintiff  hath  been  and  is  greatly  hindered 
and  delayed  in  the  prosecution  of  his  said  suit  and  the  recovery  of  hia  da- 
miges  in  that  behalf  against  the  said  G.  H. ;  To  the  damage,  &c. 


(    €37    ) 


PLEAS,  &c.  IN  CASE. 


NOT  GUILTY. 


Observations  on  the  Plea  of  Not  Guilty. 

OICLAEATION  io  case  consists  of  two  parts. 

Itt.  An  assertion,  expressed  or  implied,  of  some  right  to  wbich  the  plain* 

Pis  entitled. 

When  the  right  is  a  private  one,  the  assertion  that  plaintiff  has  a  title  to 

is  usually  expressed  in  the  declaration  ;  as  that  plaintiff  is  possessed  of  a 

ght  to  light  to  his  house,  (onle,  513,)  or  to  a  right  of  common,  (ante^  528,) 

r  to  a  patent,  (ante^  602,)  or  to  reversionary  property,  {ante^  609,)  or  to  a 

ttercourse,  &c.  (ait<e,  62S.)    But  when  the  right  is  a  public  one,  as  the 

ight  to  not  being  defamed,  or  maliciously  prosecuted,  &c.,  then  the  assertion 

fright  is  generally  implied. 

Miy.  A  statement  that  defendant  has  committed  some  act  wrongful,  by 
^on  of  its  being  an  invasion  of  that  right. 

"Not  guilty''  denies  only  the  latter  part  of  a  declaration,  which  asserts 

private  right  and  the  invasion  of  it,  and  not  the  former ;  or,  according  to 
H  words  of  the  new  rules,  it  "  shall  operate  as  a  denial  only  of  the  breach 
f  duty  or  wrongful  act,  alleged  to  have  been  committed  by  the  defendanti 
Qd  not  of  the  facts  stated  in  the  inducement." 

The  words  *'  wrongful  act"  mean  only  the  act  which  is  asserted  in  the 
^Isration  to  be  wrongful,  and  not  the  wrongful  character  of  that  act,  other- 
lie  as  there  could  be  no  act  of  a  wrongful  character  without  some  right  to 
ivade,  the  plea  would  put  in  issue  the  right  alleged,  as  well  as  the  act  of 
kvasion  of  it ;  Frankum  v.  Lord  Falmouth^  2  Ad.  &  E.  452 ;  S.  C.  6  C.  & 
'.  529;  and  see  Duke  v.  GostUng,  1  B.  N.  C.  568. 

In  accordance  with  this  principle,  where  a  plaintiff  asserts  that  a  girl  is 
ta  servant,  and  that  his  consequent  right  to  her  services  has  been  invaded 
9  the  defendant's  seducing  her,  the  preliminary  assertion  that  she  is  his 
•Want  is  not  denied  by  the  general  issue ;  Torrence  v.  Qihhons,  5  Q.  B. 
d7.  And  the  same  principle  would  seem  to  render  it  necessary  in  case 
^t  crim,  am.  to  deny  the  marriage  specially;  see  Chantler  v.  Lindsey,  16 
•  J.  16,  Exch.,  cited  po«/,  653';  so  where  the  plaintiff  asserts  that  he  was 
Assessed  of  a  carriage  which  was  injured  by  the  collision  of  another,  the 
^  of  his  being  so  possessed  must  be  specially  denied,  post,  844.  See  other 
milar  instances,  post,  "  Common,"  646,  **  Copyright^"  647,  ^*  Nuisance/* 
htCBt,*'  668  **  Way/'  &c« 
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Other  instances  may  bo  round  in  actions  against  agents,  altorneys.  baflcM 
Bod  carriers  ;  in  tliesc  cases  a  contract,  either  express,  (as  to  complete  a 
book  which  defendant  had  L'oiiiracted  to  complete,  see  Smeel  v.  Lee,  i  Sc, 
N.  R.  77  ;  Boorman  v.  Brmn,  3  Q.  11.  510  ;  ante,  obs.  509  ;)  or  implied, 
(ju  in  the  case  of  delivery  of  goods  to  a  carrier,  ante,  ,'i2i,  note  (i),)  is  Ba> 
serted  in  the  declaration,  and  tlie  duly,  or  legal  obligation,  to  perform  that 
contract  being  staled, (an Ic,  ^11,  obs.  "  Agents,")  the  declaration  then  coto- 
plains  of  its  breach  ;  in  that  case  tlie  plea  of  not  guilty  does  not  deny  the 
contract,  thus,  in  the  example  given  in  the  same  rules,  "  in  an  action  against 
a  carrier,  it  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the 
receipt  of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose 
for  which  they  were  received  ;"  U'M  v.  Page.  1  D.  &■  L.  531 ;  S.  C.  6  M. 
&  G.  19C  i  sec  also  Walker  v.  Jackson,  iO  M.  &  W.  10!  ;  so  in  Spencer  v. 
Dan'ion,  1  Mood.  &  Rob.  ^bi.  Parke,  B.,  held  that  in  an  action  for  deceit 
on  a  warranty  of  a  horse,  {ante,  54C,)  not  guilty  denied  both  the  fraudulent 
warranty  and  also  the  unsoundness,  but  not  tlie  bargain  and  lale  {a)  ;  but  tbe 
temui  of  the  misrepresentation  being  part  of  the  wrongful  act,  would  be 
denied  by  that  plea ;  Math  v.  Denham,  i  Mood.  &  Hob.  442. 

Tbe  legal  obligation  or  duty,  being  a  mere  inference  of  law,  cannot  be 
denied  by  special  plea ;  Trotuer  v.  Chaitniicli,  3  Ding.  N.  C.  SS* ;  C«n«  v. 
Chajmait,  5  A.  &  E.  647. 

Nor  can  the  defendant  show  by  special  plea  that  the  facts  are  such  that  at 
common  law  ho  is  not  liable,  as  in  the  case  of  a  collision  of  carriages  or  ships, 
thatbothheandthe  plaintilFwerein  fault;  EhteUv.  Grartd  Junction  Railiwf 
Company,  3  M.  Sc  W.  31.5  ;   Davh  v.  Ufatni,  10  M.  &  W.  518. 

Or  that  others,  and  not  he,  .tic  liahlf,  (Jcucral  ■S'Uaiu  iWirii^nlion  Company 
V.  Gmllon,  W  U.  Ik  W.  877,  cited  po»l,  li.i!),  "  Carriages." 

Or  controvert  in  any  other  way  than  by  the  general  issno,  that  ho  did  not 
do  the  wrongful  act  complained  of;  Pkhiood  v.  Alvi/c,  1(1  M.  &"  W.  ^0(i ; 
Guugh  V.  Bojjar,  'i  M.  &  W.  770  ;  imsl,  "  Agcut ;"  or  show  tluit  the  plain- 
tiff himself  did  it,  A'oWoH  V.  .Scolvfchl,  D  ^I.  &  W.  (i(3J,  per  P.irke,  IJ. 

If  libel  or  slander  is  of  tlio  nature  of  .t  privileged  com  muni  cat  ion,  that 
destroys  its  malicious  character,  and  negatives  the  e\istencc  of  any  action- 
able wrongful  .ict;  see  O'Jirii-n  \.  C/fmn,l,  15L.J.  2.S5,  E.vch.  :  such  a 
defence  therefore  may  be  given  in  evidence  under  not  guilry  ;  Liltlc  v.  Price, 
5  A.  &  E.  GTO  ;  post,  Cj-'i  ;  and  set  Colloii  v.  ISroiiii,  .'J  A,  S:  E.  -JIS,  per 
Denman,  C.  J. 

Instances  of  this  plea,  admitting  ihc  inducement,  will  he  found  under  the 
head  of  "  Malicious  Prosecution,"  post,  Ml  ;  "  Sheriffs,"  post,  6H. 

The  effect  of  the  general  issue  in  Trover  will  be  found  under  that  title, 
post,  (i7H. 

(u)  Alitecwliere  ihey  arc  not  capable  of  316;  S.  C.  2  n.Si  L.  u82.  Ant]  see  Noriini 
«p«r»lion;  Muninitrt,   v.  Paul,   1   Com.  H.       ScoltfeU.SM.  ft  W.66\. 
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ON  THE  EFFECT  OF  NOT  GUILTY  IN  PARTICULAR  CASES. 


ftoEMTt— Attorneys,  (post,  643.) — Not  guilty  would  deny  the  breach  of  duty 
Bged^  as  neelect,  misconduct,  &c.,  but  not  the  retainer  of  the  defendant  in  the 
racter  alleged,  nor  the  delivery  of  goods  to  him  to  be  sold,  &c.,  in  that  character; 
M  T.  Pace,  6  M.  &  G.  196;  S.  C.  1  D.  &  L.  531.  In  case  against  an  agent  for 
xoperiy  drawing  a  bill  in  plaintiff's  name,  a  plea  that  he  drew  it  for  a  purpose  to 
ich  hit  authority  extended  was  held  bad,  as  amounting  to  the  £;eneral  issue ;  Pick- 
id  T.  Neate,  10  M.  &  W.  206 ;  see  post,  "  Carriers,"  and  the  rule  in  assumpsit^  ante, 

iveiBNT  Lights,  (post,  643.) — Not  guilty  denies  the  mere  fact  of  obstruction,  ad- 
fcdi^  the  plaintiff's  possession  of  the  house^  and  that  he  was  entitled  to  the  right  to 
I  eojoyment  of  the  light;  Frankum  v.  Lord  Falmouth,  2  A.  &  £.  452. 

Bavkbrs,  (poit,  644.) 

Caeriaoes,  Collision  of,  (post,  644.) — Not  guilty  would  admit  that  the  defendant 
ninpoMCBsion,  by  himself  or  his  servant,  of  the  carriage  which  did  the  injury,  but 
lold  deny  that  it  was  caused  by  any  negligence  of  himself  or  his  servants ;  Vurnford 
Trattles,  12  M.  &  W.  530.  The  same  applies  to  the  collision  of  ships ;  ibid.,  and 
^iKitfe  V.  Beard,  8  C.  &  P.  374,  post,  672,  note  (n).  No  action  lies  where  each  party  is 
I  him,  ante,  522,  obs. :  but  this  defence  may  be  taken  under  the  general  issue,  ElweU 
.  Grtmd  Junction  Railwai/  Company,  3  M.  &  W.  245 ;  and  a  mea  stating  Uiat  the 
oddent  occurred  partly  by  plaintiff's  negligence  would  be  specially  demurraole ;  ibid, 
Bd  Norton  v.  Scholefield,  9  M.  &  W.  665 ;  Gough  v.  Bryan,  2  Al .  &  W.  770.  So  it 
uy  be  shown,  under  not  guilty,  that  a  collision  between  two  vessels  was  occasioned 
•wy  by  the  negligence  of  plaintiff's  crew ;  Vennel  v.  Gamer,  1  C.  &  M.  21 ;  The 
Ijiio,  2  Hagg.  Adm.  Rep.  356.  Also  it  may  be  shown,  under  not  guilty,  that  defendant 
ni  a  member  of  a  guasi  French  corporation,  to  whom  a  vessel  which  ran  down  another 
ikoged,  and  wliich  by  the  law  of  France  was  alone  accountable  for  the  act  of  the 
Bite ;  General  Steam  Navigation  Company  v.  Grillon,  11  M.  &  W.  877. 

Cairiers,  (post,  645.) — By  the  new  rules,  "  in  case  against  a  carrier,  the  plea  of 
iotffuflty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the 
pou  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were 
M^ied;"  the  plea  would  deny  that  there  was  any  neglect  on  the  part  of  the  carrier, 
od  that  he  is  the  proper  person  to  be  sued ;  the  Carriers'  Act  must  be  specially  pleaded ; 
Off,  645,  obs. 

CoMHON,  (post,  646 ;  sec  **  Easement,"  infra.) 

CoPYRiGBT,  (post,  647.) 

CtiM.  Con.,  (see  "  Husband  and  Wife,"  infra.) 

Eaiemeiits,  (/w^,  643;  and  titles  ''Common,"  "Ways,"  "  Watercourses.")— Not 
olty  would  deny  the  mere  fact  of  obstruction,  admitting  the  plaintiff's  title  or  possession 
toe  tenements  in  respect  of  which  the  easement  is  claimed,  or  the  right  to  the  ease- 
ent  itself;  ante,  '<  Ancient  Lights ;"  Frankum  v.  Lord  Falmouth,  2  A.  &  £.  452. 

Escape,  (post,  649.)— By  the  new  rules,  '*  In  actions  for  an  escape,  the  plea  of  not 
ilty  will  operate  as  a  denial  of  the  neglect  or  default  of  the  sheriff  or  his  officers,  but 
C  of  the  oebt,  judgment,  or  preliminary  proceedings."  Thus  in  an  action  against  a 
sriff  for  not  taking  the  debtor  when  he  had  an  opportunity,  not  guilty  would  dispute 
It  he  ever  had  such  an  opportunity;  Guest  v.  iUwex,  5  A.  &  L.  118;  as  also  that 
liad  Dotioe  and  neglected  to  avail  himself  of  it ;  and  the  appointment  of  a  special 
liff  by  the  sheriff  at  the  request  of  the  plaintiff  might  ba  shown  under  that  plea; 
rd  T.  Leche,  6  A.  &  E.  699 ;  Corbet t  v.  Brown,  6  Dowl.  794. 

PsAUD.  False  Representation.  Warranty,  (post,  650.) — In  an  action  for 
xlt  on  a  warranty  of  a  horse  (ante,  547,)  not  guilty  denies  both  the  fraudulent  war- 
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TVitj  Riid  bUo  the  umoiindnFu,  but  not  the  bargain  and  lale ;  Spenerr  v.  Davtait,  1  I 
Mood,  ft  Rob.  353.  Where  bowever  the  isle  is  uol  tiXegeA  at  Induccmtnt,  and  i»  d«  J 
OnpaUc  or  apparption  from  llie  misrepreaenlatlan  and  deceit,  it  would  appear  that  a^  I 
tlioie  fact)  are  denied  b^  not  guiliy;  JUummcry  V.  Peu/,  1  Com.  ti.  316;  ^  C.  2  D.  I 
ti  Li.  fi82;  ai  in  an  actioa  fur  miirepreiMiting  tin;  value  of  a  busiues*  sold  by  anigBri  I 

,   nentofafeaiei  ibid. ;  seetAan  Evant\:CalUni,l2L.  J. 339;  SQ.B.SaS.     Inanyvnf.  I 
fh«  termi  of  the  miirepTeteiitation  would  aeetn  to  be  in  iiaue  under  that  plea;   Afatk  9^   I 

'    ptnhiim,  1  Mood,  k  IWb.  442.     In  cases  wbere  the  Kitnfcr  a  tb«  gist  of  the  action  a   ' 
U  denii!d  by  not  guilty ;   Thomat  r.   idorgun,  2C.H.S1&.  iOQ;  pott,  "  MUobwrOM 
Animali." 

Hi;«B*ND  AND  Wife,  (pflsf,  651.)— In  an  action  for  crim.  eon.,  not  guilty  would  not, 
Itweini  d«ny  the  marriage;  aalt,  637;  Toncnct  v.  GtHrnni,  5  Q.  B.  297;  Cittnlirr 
f,  Lmdiey,  16  L.  J.  IS,  Exch.,  cited  poit,  053.  Ttioiigh  under  tliat  plea  erldaiiea  m 
Biitigution  of  damagM  miglii  be  received ;  2  Stark,  Evid.  3id  ed.  44S. 

Landlord  and  Tenant,  (post,  653.)— In  actions  for  irregular  dislressei,  tbe  plea  of 
not  guilty  ■'  by  alaluie"  (aiitr,  142,  note  (g)  }.  would  geBerally  autBce  (when  tio^  poti, 
04B)  i  and  that  plea  would  deny  the  tenancy  and  the  ownership  of  the  goodi ;  WUIiotiu  v. 
Jona,  11  A.  &  £.  61^.  In  dd  action  for  on  injury  to  a  reveraionary  interest,  nolguSif 
woulci  admit  the  tenancy  ai  laid  in  the  declaration,  and  that  the  prcmisrs  were  in  the  poB- 
•eitfoii  of  the  tenant  named,  the  demise  10  liim  by  the  plaintiff,  and  thst  tbe  recetiioD  b«> 
longed  lolbe  plaintiff;  Rahe  v.  Atdcrian,  i  Bing.  N.  C.  702;  it  would  deny  the  aoluil 
CDmrnlMionoflbeacis  of  injury  charged,  as  waste,  nuisance,  &c,,  hut  not  that  they  wet* 
His  of  a  wrongful  chaiacter ;  Bacon  v.  Smith,  I  Q  B.  364,  note  (u) ;  Frtutkiim  v.  tori 
FalmoiUi.  2  A.k  E.  *52.  In  an  actioa  for  lonliaaing  a  nuisance  to  pkintifTs  revei> 
l^onary  interest  it  would  merely  deny  tbe  fact  of  continuing  it,  but  would  admit  that  it 
Wta  vrongfutln  continued,  if  at  all ;   Orcaificid  v.  Ed/icombc,  14  L.  J.  323,  Q.  B. 

Liaci.  AMD  Slander,  (pott,  655.)— By  (he  new  rules,  "  In  an  action  oT  ihnJer  of 
Aa  plaintiff  in  hii  office,  profeeiion,  or  Irnde,  tbe  plea  of  not  guilty  will  operate  to  tht 
Mma  extent  precisely  as  at  present  in  denial  of  the  fnct  uf  ipeaking'the  laordi,  of  apeaUng 
llieni  mutkioiali/,  and  in  the  teme  impuUd,  and  icifA  rdcrence  to  the  plaintiff's  ofiic^ 

ffe)siau,or  trade;  but  it  will  not  operate  as  a  denialaf  tbefuctof  tbe  pldntiffholdiag 
oSca,  or  being  of  tba  profeauon  or  trade  alUgad."  The  lama  prindplc*  applf  is 
f,  Bs  not  guilty  denies  that  tbe  words  were  uaed  on  an  unjustifiable  occasion ;  per 
Parkd,  B,  VBn.n  v,  CLmnil,  1.1  I,.  J.  2S,-,,  F.xcii.  ll  folloHa  ttiHl  undtr  that  plea 
defendont  may  show  farts  lemlinf-  to  nf};alivc  ihc  malice,  such  as  that  ibough  really 
false  tbey  were  used  bona  /iili;  ami  in  (he  belji^f  of  llu'ir  Iruib,  bv  wnv  of  a  privileged 
communication;  Lillie  v.' i'rk.-,  :.  .\.Sc  V.  IW:  As  lo  what  is' n  privileged  commu- 
nication, sec  pmt,  65.5.  In  reply,  the  i>liiiiiiifr  may  nf{;atiie  tbe  presumption  of 
want  of  malice  otising  from  thi'  cunitumiic^Uiuii  bvin^  sbonn  in  bo  pilvilegi'd,  bv  giving 
evidence  of  cipras  nialii-c,  sutli  as  that  lliu  (lc>f.ii<lanl  ioalI\-  ili^'jf'.^ivcd  llio  clwradcr 
he  gave  of  a  scr^-nnt;  i\'i,iiU:ia  v.  H„.;li,.  :!  q.  i;.  ;.;  i>r  bv  >hunii.g  ib.it  he  has 
published  other  libels  of  the  phuniilf;  i'..-iM>"  v.  /,,  .l/,„(i-,,  ,',  _M.  S;  (1.  700.  The 
appticvliuii  of  till!  words,  as  that  tliey  riOatfil  lo  llii'  [ilainliH',  or  thai  tliey  ivirc  used  "  of 
and  concerning"  matleri;  stated  in  a  apeciiil  inducement,  may  id'o  bi'  controverted  under 
not  guilty ;  see  Brovme  v.  Goidcn,  1  Com.  B.  72S.  The  plainlKfis  nut  bound  to  prove 
more  of  such  inducement  ihnii  is  necessary  to  uive  the  charge  the  character  imputed 
to  it ;  Hfining  v.  Ptncer,  10  H.  &  IV.  .J07,"])er  I'arke  B.  Bui  if  the  inducement  irself 
be  materiol,  Friidly  v.  Fiadly,  8  C.  &  P.  j72,  it  umst  be  traversed  by  sjiecial  plea, 
Ctr^nne  v.  Sharpt,  1  Car.  &  ^l.  .'i32 ;  as  must  any  uuunual  sciibl'  piven  to  words  by  such 
inducement,  M'Cngor  v.  Girgori/,  1 1  .M.  S:  W.  2.sr ;  ;i.isf,  (i.t6,  Form  3.  Not  guilty 
denies  any  special  damage  laid  in  I'bc  dcelurulion,  S'«il/i  v.  Thomas,  2  Bing.  N.  C.  372 ; 
ante,  2211;  unless  the  words  are  acliunnblo  only  by  reason  uf  the  c:cislence  of  sueli 
special  damage,  in  which  case  it  is  said  there  must  he  11  plea  specially  denying  it ; 
Perriiig  V.  turn's,  2  M.  &  Kob.  5.  Kvidencc  in  mitigation  of  damages  is  admissible 
under  not  guilty,  such  as  libels  of  the  plumtitl'pmvokiug  lo  that  uf  the  defendant,  Ifofti 
V.  Fraiir,  7  A.  &  E.  323 ;  or  timl  the  libel  was  comnumicated  to  defendant  by  3  third 
person,  Crevi/  v.  Carr,  7  C.  &  P.  U  I ;  or  c:opicd  fioiu  Uliolber  newspaper,  ibid. ;  (W 
nmbU  general  evidence  of  the  plaiulifTs  bad  chatacler,  Hkhurds  v.  liichards,  2  M. 
&  Rob.  557. 
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MaIiICIoui  AiRBtT  AMD  Piiof  BcuTiow,  (postf  660.)-- Not  guilty  deniM  tbe  urc/ice, 
id  tbt  question  of  probable  cause,  Houru field  v.  Vrwy,  11  A.  &  £.  98;  Jtmet  ▼• 
MfHf  11  A.  &  E.  433 ;  also  the  prosecution  or  arrest  itself.  Cotton  v.  BrownCf  3  A* 
£.  312.  Thus  in  an  action  for  maliciously  issuing  execution  on  a  warrant  of  attor- 
7  for  103/.  when  only  27/.  was  due,  it  was  held  that  it  lay  on  the  plaintiff  to  prove 
Bt  not  more  than  the  27/.  was  due;  Gough  v.  Cribb,  11  M.  &  W.  497.  The  deter- 
inition  of  the  proceedings,  when  necessary  to  be  alleged,  must  be  denied  by  speeial 
tBfpott,  661. 

HAfTBR  ABO  Sebvant,  (post,  661 .)  In  actions  for  seduction,  or  for  enticing  bwbj 
rvants  or  apprentices,  &c.,  not  guilty  would  admit  that  the  party  aeduced,  dec,  WBI 
e  Bervaiit  of  the  plaintiff;  Torrence  v.  Gibbons,  5  Q.  B.  297. 

Mischievous  Animals,  (potty  662.) — In  an  action  for  injuries  done  by  defendant's 
tg  or  cattle,  &c.,  not  guilty  denies  that  the  animal  did  the  act  complained  of,  that  it 
^JoDged  to  the  defendant,  and  that  it  was  of  a  savage  disposition,  Hogan  v.  Sfiarpe,  7 
jfc  r,  755 ;  and  that  the  defendant  kept  it  knowing  it  to  be  S0|  Thomai  v.  Morgan, 
CL  M.  &  A.  496 ;  see  Gerard  v.  Dickenson,  4  Co.  18  a. 

Nboliobvce,  (post,  662,  see  '*  Carriages,"  ante,  639.)— Not  guilty  denies  only  the 
Toofful  act  charged,  and  under  that  plea  tbe  defence  might  be  tiuten  that  both  plaintiff 
Dd  defendant  were  in  fault ;  ibid, 

KoiBAircBs,  (post,  663  ;  see  "  Ancient  Lights,"  **  Common,"  "  Reversion,"  «  Ways," 
'Watercourtes.")  By  the  new  rules,  "  In  an  action  on  the  case  for  a  nuisance  to  tht 
Keopation  of  a  bouse  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will 
opente  as  a  denial  only  that  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as 
to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the 
Aintiff 's  occupation  of  the  house."  Under  not  guilty  the  plaintiff  must  prove  that  the 
modant  was  the  person  who  caused  the  nuisance,  Dawson  v.  Moore,  7  C.  &  P.  25 ; 
dnthat  the  plaintiff  sustained  an  injury  from  the  acts  complained  of;  thus  in  Nirrton 
^•Stotefield,  9  M.  %  W.  661,  which  was  case  for  keeping  a  cesspool  which  fouled  plain- 
tf*swell,  it  was  held  that  not  guilty  denied  both  the  fact  of  keeping  the  cesspool,  and 
llB>tfaat  Uie  plaintiff's  well  was  thus  rendered  foul ;  see  also  Mummeri^  v.  Fault  2  D.  &  L. 
W5,  per  Maule  J. ;  S.  C.  1  Com.  B.  316,  cited  ante,  "  Fraud,"  640.  If  the  defence 
Mtbal  tlie  nuisance,  if  any,  is  of  a  public  nature,  and  that  the  plaintiff  has  sustained  no 
yadal  damage  enabling  him  to  sue,  then  the  special  damage  ought  to  be  traversed  in 
bmi;  tfiife,  "  Libel."  The  inducement  or  assertion  of  right  ought  also  to  be  traversed 
ftcmOy ;  Frankum  r*  Lord  Falmouth,  ante,  637. 

pATBiiT,  (post,  663.) — Not  guilty  would  deny  the  mere  fact  of  infringement,  ad- 
ittimg  tht  novelty  of  the  invention,  that  plaintiff  was  the  inventor,  the  grant  of  tlie 
ittnt^  tbe  inrolment  of  the  specification  and  its  sufficiency. 

POtfVD  Bbbacb.— -In  an  action  for  pound  breach,  or  rescue,  not  guilty  only  denies  tht 
ct  of  tilt  rescue  or  pound  breach,  admitting  the  tenancy,  the  distress,  the  impoundingi 
id  that  the  pound  was  a  proper  one ;  CaslUman  v.  Hicks,  2  M.  &  Rob.  422  ;  5.  C.  1 
Ibt.  &  Mash.  267. 

Rbctob,  (see  "  Waste.") — In  an  dction  against  the  executor  of  a  deceased  rector,  &c. 
r  dilapidations  to  the  rectory,  ante,  608,  the  plea  of  not  guilty  would  put  in  issue  only 
w  dOapidationsy  admitting  the  introductory  matters,  which  can  be  disputed  only  by  a 
pecudplea. 

Ebtbbbioh,  (see  **  Landlord  and  Tenant") 

Sbbbipf,  (eet  "Escape,"  and  post,  670.)  In  an  action  against  a  sheriff  for  falsely 
ttatBiof  mi/Ztf  boni  to  a  fi.  fa.  (see  the  declaration,  ante,  612,  Form  1),  not  guilty 
iNileB  that  the  sheriff  had  the  money  in  his  hands,  and  that  he  made  the  return  alleged; 
Wrigki  ▼.  Lainton,  2  M.  &  W.  739;  the  bankruptcy  of  the  debtor  before  ezecutioo, 
r  twit  he  had  assigned  the  goods  to  a  third  party,  would  not  be  admissible  under  it ; 
ImL,  And  Lewis  v.  Alcock,  3  M.  &  W.  188  ;  S,  C.6  Dowl.  389 ;  but  it  would  admit 
be  jadgment,  the  issuing  of  the  writ,  the  indorsement  thereon,  its  delivery  to  the 
Mwidaiity  that  be  was  il^riff,  and  also  that  he  levied  the  moneyi. 


I 


PLEAS,  arc.  IN  CASE:— NOT  GUILTY. 

n  aoti'oD  for  falsely  returning  want  of  buyers,  iiol  guilty  would  deny  that  the  aherifl' 
was  able  to  lell  or  raise  the  money ;  Uoae  v.  Ama,  6  M.  &  W.  747 ;  S.  C.  S  Oowl. 


Shifi,  (poit,  672,  tee  at 
8I.4HDEB,  («ee  "  libel," 


e,  title  "  Cairiogea.") 
nlc,  640,  anipoil,(i5fi.) 


StmoeoNB. — III  an  actiou  against  a  medical  mnn  for  neglect  (ante,  G19),  not  guilty 
would  put  the  plaintifl'  upon  proof  of  llic  breach  of  duty,  but  not  of  the  reuui«r;  MC 
Gladwtll  V.  SUfgcIl,  5  Biiig.  N.  C.  703. 

Tbovek.— (See  that  title, ;>oif,  C76,) 

Wabrahtieb. — (See  '■  Fraud.") 

WAiEBCDuaio,  {pail,  674,  see  "  Easement!.") — In  ou  action  for  divertm|;.  Sic  a 
Trateteourte  to  vrbich  plaintifl*  voa  entitled,  not  guiltv  denies  the  mere  fact  of  divertion 
or  diaturbance  by  the  defendant ;  aee  &iuth  Shields  'Watencoria  Company  v.  Coakaom, 
IS  L.  J.  315,  Exch.  It  admits  the  plainti9''s  possession  and  hit  title  or  right  to  the 
■Djoymenl  of  ibe  water;  Frankum  v.  Lord  Falmouth,  2  A.  &  E.  452;  find  see  Daka 
V.  Gottling,  1  Bing.  N.  C.  5SS. 

W*!-,  (sec  "  Watercourses,"  "  Ewements.") — By  the  new  rules,  "  In  an  action  on 
the  case  for  ohatructiug  a  right  of  way.  not  guilty  will  operate  u  a  denial  of  the  ob- 
itniction  only,  and  not  of  the  pliunliff's  right  of  way;"  see  ante,  637. 

Windows.— (See  "  Ancient  Lights.") 


1 .  Plea  of  Not  Guilti/. 

In  the . 

On  the day  of ,  a.d. . 

ats.  ?.  person,  (HJ  S.C.-J  says  (/,)  that    lie   is    not   guilty  [or 

A.  B.  [t/ic  jilalnlif]  J  if  ihrrv  In'  several  (hjimfnuts  (i )  iilio  jikml  Joiiilii/, 
saif,  "  that  tliey  are  noi,  nor  arc  any,  nor  is  etilier  of  ilioni  iiuiity"!  of  the  said 
supposed  f^ricvanees  above  laid  lo  bis  [or  "  tlieir"]  charge,  or  of  cither  of 
tliem  or  any  part  thereof,  in  m.imicr  and  form  ns  tlie  plaintiff  li.ith  ahove 
thereof  complained  a;^ainsl  liim  [oi'  "  iheni"]  ;  and  of  ibis  ibe  dofoiid.int  puis 
himself  [';/■  "  defcndams  pui  (benisflves")  upon  ibo  eonniry,  S:e. 


2.    'f/i'!  Scmilita-  Utnic, 


(aW„,(.2l,nolc<0- 
(6)  As  this  foim   is  not  resliiclcil  in  Ihc 
com nience meal,  il  will  be  liken  ns  pleiil<»l 

See  the  form  when  the  plea  is  intended  lu  apply 

and  332;  ditto  for  husband  and  wife,  ibid.i 


am,  ««i,,  3'29.  If  one  defend. 
•.  olheis  being  sued  wiih  bim, 
■ndjnl  C.  D..  by  hii  al- 
ii I'.e  is  not  guilly,  &c.."  anu. 
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ACCORD  AND  SATISFACTION. 


Plea  of  Accord  and  Satisfaction,  {d) 

Commencement^  ante,  2\  or  34.]  —  Says  that  after  tlie  committing  of  the 
d  supposed  grievances  and  before  (e)  the  commencement  of  this  suit,  to 
ty  on  [4'C.]»  he  delivered  to  the  plaintiff,  and  the  plaintiff  then  accepted 

i  received  of  and  from  the  defendant,  certain  goods,  to  wit, of  great 

lue,  [or  '*  paid  to  the  plaintiff,  who  then  received  from  the  defendant  a 

rtain  sum,  to  wit,  £ ,"]  in  full  satisfaction  and  discharge  of  the  said 

ievances  in  the  [frst  count  of  the]  declaration  mentioned,  and  of  all  the 
id  causes  of  action  in  respect  thereof;  and  this  the  defendant  is  ready  to 
vifyy  Sec.    [Counsel's  signature. 


AGENTS.  (/) 


Plea  denying  the  Retainer,  lac,  (/) 

Commencement^  ante,  21  or  24.]  —  Says  that  the  plaintiff  did  not  retain 
r  employ  him  [or  "  deliver  to  him  the  said  goods  and  chattels  in  the  decla- 
Ltion  mentioned  or  any  part  thereof,  for  the  purpose  or  upon  the  terms  in 
ic  declaration  mentioned,"  as  the  case  may  be,']  as  in  the  [first  count  of  the] 
idaration  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
Nintry,  &c. 

ANIMALS.    See  "  Mischievous  Animals  " 


ANCIENT  LIGHTS,  (g) 


1.  Denial  that  Plaintiff  toas  possessed  of  the  Hotise.{h) 

Commencement^  ante,  21  or  34.]  —  Says  that  the  plaintiff  was  not  at 
her  of  the  said  times,  when  [4'C.],  possessed  of  the  said  messuage  with 
e  appurtenants  in  the  declaration  mentioned,  or  of  any  part  thereof,  as  in 
e  declaration  alleged ;  and  of  this  the  defendant  put  himself  upon  the 
QDtry,  &c. 


d)  See  forms  and  obs.  ia  assumpsit  and 

tf)  H  after  writ,  fee  ante,  25»  Form  6. 
Y)  See  form  by  t  broker,  Tnrpin  v.  Bil- 
,  6  If .  &  G.  460 ;  and  pott,  "  AUomeys/' 
lallecs/*  "  Carriers ;"  and  the  forms  in  as- 
ipMt»  ani9,  242 ;  effect  of  not  guilty,  anit, 

m^  See  forms  of  declaration  and  notes, 
»y  613 ;  cflfect  of  not  guilty,  ante,  639. 

PABT  II. 


(/t)  This  plea  would  be  proper  where  the 
action  is  incorrectly  brought  by  a  landlord 
upon  his  possession,  instead  of  charging  an 
injury  to  nis  reoeniim,  see  anttt  609,  Form 
1 ',  the  house  having  been  in  the  occupation 
or  holding  of  a  tenant  when  the  grievance 
existed.  The  next  form  is  proper  where  the 
exclusive  right  to  the  light  is  denied ;  see 
ante,  638. 

u  u 


PLEAS,  &-C.  IN  CASE:— ATTORNEYS. 


2.  Denial  of  the  alleged  Right  to  the  Light,  S/'c.  it) 
Commencement,  ante,  81  or  24,]  —  Says  that  there  were  not  of  right  at 
or  during  either  or  any  of  the  said  times,  when  [^'c-l'  ^"X  *"■  ^"I'C'^  of  ^^ 
said  windows  through  which  the  light  or  air  ought  to  hare  entered,  or  slill 
of  right  ought  to  enter,  in  manner  and  form  or  for  the  purpose  in  the  decla- 
ration alleged ;  and  of  this  (he  defendant  puts  himself  upon  the  country,  &c. 


Ef&ot  of  "  not  guilty,"  . 
i39,  "  Agcnta," 


ATTORNEYS. 
39,  "  Agents."     PIbb  denying  llie  retaiiier,  Ste.,  • 


Effect  of  "  not  guiU^,"  ante,  C39,  "  Agents."  Tlie  bailment,  if  denied,  muat  be 
necially  traversed,  us  that  "  plaintiff  did  not  lei  to  hire  the  mid  nippoted  £4^.}  to  the 
Mfendanl,"  modo  etformA,  concluiling  to  the  country.     See  form,  ante,  643, 


BANK  OF  ENGLAND  AND  BANKERS. 


10  A.  ft  E.  437,  reversed  in  error,  IS  L.  J.  ;  and  s 
tc  W.  206.  The  plea  of  not  guilty  would  merely  deny  the  default  or  breach  of  doty, 
and  would  admit  the  inducement  of  plaintiff's  title  or  right.  See  form  of  nlea  by 
bankers  sued  for  not  pnyinsr  n  clirrt;  of  tUciv  eiisfonier,  Whilliikcr  w.  Brink  of  En-'InnJ 
V,  C.  S.'  I'.  TOO,  702, 


BOOKING  Oi'FlCK  KEEPERS. 


gull  Oihci'  Keeper,"  infru. 


C.vniUAGES.  ( 

■i>i,LisioN  or 

Obs.  Efleetof.iolguilLv.u-^/,-.  G:19,     Tlicr. 

■  must  be  separ.ite  pleaa,  ifthc  facUwamuil 

Ihem,  traversing  Ik  I'lumt.j)-,  pu,^ 

(L'^-iiiii  i)f  the  damaged  onrridgc,   W'olj'e  v. 

(i)  See  iiiprd,  nole  (ft).    Tliis  pica  puU 

A  special  plea  of  mete  non  user  nnuld  be 

the  plaintiff  on  prouf  of  liin  riglil  by  twenly 

ba.l  i   see  .(M-i.ii,ig  v.  WauMf.  5  A.  i  E. 

years  uninlcrrupted  emojmenl,  Stc,  «ec  i  S: 

75S.     The  stalule  3  i  3   Will.  4.  *bleb 

3  Will.  4,  c.  71.  s.  3.  a«ie,  51-2.  obs.;  nr  by 

smciionf  the  general  form  of  ciajming  Ibe 

urant.     ll  would  item  to  be  Ibc  pro|>cr  fgrm 

ri<;ht  to  li^'ht  in  a  Jeclaraiion  for  absiructiD? 
ii,  {see  n"/f,  512.  obs,)  provide!  tbal  '■  if  the 

has  been  lost,  by  llie  mode  of  llie  cnjoyneiil  of 

genial  atlegalion  be  denied,  all  and  crerr 

the  light   having  been  essenlially  liliertil  by 

the  millers  in  ihis  net  menlioned  aod  pro- 

vided, whidi  shall  be  applicable  to  the  cue, 

Ac. ;  see  GarrM  v.  Sharp.  3  Ad.  «  IC.  3aS. 

See   another    form   (wiib    a   special    iniiuce- 
menl)    and   law,    t'light  v.   Th.<mns.   11    A. 

rrbal  tueh  allegalion."     Sea  a  form  juslifaiDe 
obsimciing  ancieni  lights  under  a  railway  .ci. 
7nrnfr  v.  ShifiUld  and  R^ihirhem  Itailmav 

&    E.   690 ;    and    another,    Ihougb  wmhle.  a 

douhU  inverse,  Can-ill  v.  Shavp.tibi  ii<i,ru. 

Cum,«ir,u,  lOM.lt  W.426. 
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Beard,  8  C.  &  P.  374;  Emeri/  v.  Clark,  2  M.  &  Rob.  260;  and  likewise  the 
dtfendmU*i  possession  of  the  carriage  which  did  the  injury,  Tavemer  v.  Little, 
5  Bing.  N.  C.  678;  Wheatfy  v.  Patrick,  2  M.  &  W.  652;  Hart  v.  Crowley, 
12  A.  &  £.  378.  If  on  the  latter  traverse  it  be  proved  that  the  carriage  which 
did  the  injury  was  the  defendant's,  it  then  lies  on  him  to  show  that  it  was  not 
under  his  management  when  the  accident  occurred ;  Joyce  v.  Capell,  8  C.  &  P. 
370.    No  action  lies  where  each  party  is  in  fault. 


Plea  that  Plaintiff  was  not  possessed  of  the  injured  Carriage, 

Commencement,  ante,  2\  or  24.]  —  Says  that  the  plaintiff  was  not  at  the 
1  time,  when  [^-c],  possessed  of  the  said  [carriage]  in  the  declaration 
rt(\  mentioned  in  manner  and  form  as  therein  alleged ;  and  of  this  the 
leodant  puts  himself  upon  the  country,  &c.  [Add  another  flea  that  ^*  the 
FEMDANT  was  not  possessed/'  ^c,,  if  the  facts  warrant  it. 


CARRIERS. 


«.  ££feet  of  no^  guHtyt  f^te,  639.  Where  the  defence  is  founded  upon  the  provisions 
of  the  Carriers'  Act,  1  Will.  4,  c.  68,  cited  ante,  101,  requiring  that  the  value  of 
goods  of  a  certain  description  should  be  declared,  &c.,  there  should  be  a  special 
plea  accordingly ;  Symsv.  Chaplin,  5  A.  8r  £.  634;  see  Form  2  in  assumpsit, 
ante,  293,  and  another  form  in  assumpsit,  where  the  goods  were  delivered  to  a 
servant  of  the  defendant,  not  at  a  receiving  house,  Syms  v.  Chaplin;  see  Boycev. 
Chapman,  2  Bing.  N.  C.  222.     These  forms  will  equally  apply  in  cau.    See  a 

«ea  of  a  contract  (not  within  the  Carriers'  Act)  limited  by  previous  notice, 
^ylde  V.  Pick  ford,  8  M.  &  W.  443.  Plea  by  a  carrier  (charged  as  a  wharfinger) 
tiiat  Uie  gooiis  were  destroyed  by  an  accidental  fire,  Bourne  v.  Gatliffe,  8  Sc. 
N.  R.  604.  By  the  10th  section  of  the  Carrers*  Act,  11  Geo.  4  &  f  Will.  4, 
c.  68,  money  may  be  paid  into  Court  by  a  carrier  sued  for  the  loss  of  or  injury 
to  goods;  see  "  P&yment," post.  The  replications  suggested,  ante,  294,  would 
in  general  be  applicable  to  pleas  founded  on  the  Carriers'  Act.  As  to  de  injuria, 
ante,  304,  "  Carriers." 


.  Plea  by  a  Carrier  denying  the  Receipt  by  him  of  the  Goods.  (A) 

Commencement,  ante,  31  or  24.]  —  Saith  that  the  plaintiff  did  not  deliver 
bim  the  defendant,  nor  did  he  receive  the  said  goods  and  chattels  in  the 
ifauration  mentioned,  or  any  or  cither  of  them  or  any  part  thereof,  for  the 
pose  in  the  declaration  mentioned,  in  manner  and  form  as  the  plaintiff 
b  above  alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country, 


i)    Set  ibms,  &c.,   Palmer   v.  Grand  is  a  receiving  house  of  a  carrier,  Sims  v. 

ttoi  JBtfiiMy  Company, 4  M.  &  W.  750;  Chaplin,  6  A.  &  £.  634;   anU,  102,  and 

y  V.  MoMom,  I  C.  &  Marsh.  46 ;  supr^t  notes.    The  above  plea  puts  the  plaiotiff  on 

)   fbnn  of  plea  by  shipowner.  Major  v.  proof  of  a  deiiverv  to  the  carrier  or  his  servant 

»^  7  C.  &  P.  43 ;  Qtttfgi«  v.  Duf^,  1  M.  for  the  purpose  alleged. 
•  174.    What  is  a  sufficient  delivery,  or 

u  u  2 
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2,  Plea  by  a  Carrier,  sued  on  his  Common-Law  Liability,  that  the 
Goods  ( Oil)  were  lost  by  being  jmt  in  an  insecure  Cask.  {I) 
Commencement,  ante,  21  or  2+.]  —  As  to  tlie  not  safely  and  securely 
delivering  tlie  said  hogshead  of  oil  for  the  plaintiff,  [lie  defendants  say  (hat 
at  the  lime  the  said  oil  was  delivered  to  them  as  aforesaid  the  same  was 
contained  in  a  certain  cask,  which  said  cask  was  then  and  from  thence  until 
and  at  the  time  of  the  loss  after  mentioned  a  bad  and  inaufUcient  cask,  and 
not  properly  secured  and  coopered  in  that  behalf,  without  any  default  on  the 
part  of  the  defendants,  or  either  of  them,  for  which  reason,  and  not  other- 
wise, the  said  cask  or  hogshead  aflerwards,  and  after  the  defendants  had 
conveyed  the  same  to  Northampton  aforesaid,  and  before  the  defendanu 
could  safely  and  securely  deliver  the  said  oil  there  for  the  plaintiff  as  afore- 
said, to  ivit,  on  the  day  and  year  in  the  declaration  mentioned,  broke,  buru 
and  gave  way,  and  the  said  oil  therein  then  escaped  from  the  said  cask  or 
hi^bcad  and  became  and  was  wholly  wasted  and  lost  without  the  defend- 
ants' default;  and  by  reason  thereof  they  were  hindered  and  prevcDted 
from  safely  and  securely  delivering  the  said  hogshead  of  oil  for  the  plaintiff 
according  to  their  said  duty  as  they  otherwise  might  and  would  hare  done ; 
and  this  the  defendants  are  ready  to  verify,  &c. 


3.  Plea  by  a  Carrier  by   Water,  thai  the   Goods  tost  were  Silver, 
within  the  26  Geo.  3,  c.  86,  s,  3,  that  their  Value  was  not  declared 

in  the  BUI  of  Lading,  undtkut  they  were  stolen  without  Defendant^ 
Default. 

G'lhbs  V.  Potter,  10  M.  it  W.  70. 


4.  Plea  of  Notice  and  Stoppage  in  transitu  by  an  unpaid  Consignor. 
Jones  V.  Jones,  8  M.  &■  W.  I-.'JI. 


COMMON   OF  PASTLlltK.  («,| 

Venial  of  the  Plaintiff's  Right  of  Common. 
Cnmmeiiccmenl,anU,2\  nr  ■ii.]     —    .Saith   that   the  plaintiff /ly 
Ike  posseixian   of  his  said  mi'ssiiagi'  ;inil   lands  ought  no 


said  times 


(I)  This  adniils  thai  the  defendant  did  ncl  tiom  the  pla 

Cuies  the  Don-dehvciy  by  reason  ot  the  cun-  senied  (lieii 

lienor's  neglect.     In  IIW.  v.  P«g<.  6  M.  &  fendanl  to  i 

G.  196;  S.  C,  1  Uowl.&r,.531,il«aUield  nlso  ll'a/der 

(hal   under  the  general  issue  the  defendant  {m)  See 

could  not  ?how  that  the  loss  of  Ihe  goods  aro^e  The  plea  of 


ntiff's  own  negligence  in  packing 
n  itie  plaiiiliff  having  miirepre- 
weight  so  as  to  induce  tbe  d«- 
mploy  !in  losufficienl  v»n.  See 
v.Jnckuxi,  10  M.  &  W.  161, 
kclaration  nnd  notes,  oaf,  5'2H. 
'./•I  giiilia  would  tlispute  ibe  mete 
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&c.,  or  either  of  them,  of  right  to  have  had,  nor  ought  he  still  of 
to  have,  common  of  pasture  for  his  commonable  cattle,  levant  and 
mt,  in  and  upon  his  said  messuage  and  lands  with  the  appurtenants  in 
id  places  in  the  said  declaration  mentioned  (n),  or  either  of  them,  or 
irt  thereof,  every  year  and  at  all  times  of  the  year,  as  to  the  said 
ige  and  land  with  the  appurtenants  in  the  declaration  first  men- 
belonging  and  appertaining,  in  manner  and  form  as  the  plaintiff  hath 
alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


COPYRIGHT,  (o) 


1.  Plea  denying  the  Copyright. 

tmencement,  ante,  2\  or  24.]  And  for  a  further  plea  in  this  behalf  the 
lant  says,  that  the  plaintiff  was  not  at  the  said  times,  when,  [4*<?.],  or 
of  them,  the  proprietor  of  a  subsisting  copyright  in  the  said  book  in 
id  declaration  mentioned,  or  any  part  thereof,  as  in  the  said  declara- 
leged ;  and  of  this  the  defendanl  puts  himself  upon  the  country,  8cc, 


iat  the  Title  of  the  Book  was  an  Attempt  to  impose  it  on  the 
'.bUc  as  the  Production  of  a  celebrated  Author,  who  had  not 

It  ten  it. 

Wright  v.  Tallis,  1  Com.  B.  893. 


obttruction,  ante,  637,  639;  and  not 
le  plaintiflTs  possession  of  the  tene- 
Q  respect  of  which  he  claims  common 
are  (see  Form  1,  ante,  643,)  or  the 
oe  or  validity  of  such  claim.  The 
pUon  statute,  2  &:  3  Will.  4,  (antt,) 
sanctions  the  general  form  of  alleg- 
igbt  of  common  in  case  for  disturb- 
provides  that  "  if  the  general  allega- 
denied,  all  and  every  the  matters  in 
mentioned  and  provided,  which  shall 
icable  to  the  case,  shall  be  admissible 
ence  to  sustain  or  rtbut  such  allega- 
Where  the  obstruction  in  fact  is  zd- 
hni  Justified  or  excused  on  account  of 
le,  &c.,  there  must  be  a  special  plea 
Qffly.  As  to  encroachments  on  a  com- 
r  license,  see  Doe  v.  Wilson,  11  East, 
irvey  v.  Reynolds,  12  Price,  724;  1 
\  141 ;  Doe  v.  Wilkinson,  3  B.  &  C. 
}m  v.  Clark,  8  B.  &  C.  717.  In 
aaes  a  plea  of  license  to  obstruct,  see 
License,  may  be  judicious.  Plea  that 
nt  bad  a  right  of  common  for  cattle 
and  coachant,  justifying  under  it ; 
V.  Jenkin,  6  A.  &  K.  911.  A  sur- 
shonld  be  new  assigned ;  id.  Plea  of 
rtment  of  a  common  by  the  owner; 
;  V.  Stubbt,  9  M.  &  W.  831  ;  post, 
MM,"  Pleas, "  Common.'' 


(n)  Of  course  the  traverse  will  be  in  the 
words  of  the  declaration,  negativing  the  alle- 
gation therein.  See  pleas  to  a  declaration  by 
a  member  of  a  municipal  corporation,  Beards* 
worth  v.  Torkington,  1  Q.  B.  784. 

(o)  Forms,  &c.,  Chappell  v.  Purday,  12 
M.  &  W.  303 ;  S.  C.  1  D.  &  L.  458.  De- 
claration, law,  &c.,  ante,  531,  532.  Not 
guilty  would  deny  only  the  mere  fact  of  the 
infringement  of  the  copyright ;  but  it  would 
not  deny  that  the  book  was  not  the  subject  of 
copyright  property,  Millingen  v.  Picken,  1 
Com.  B.  799 ;  either  on  the  ground  of  its 
immoral  or  irreligious  character,  or  in  the 
case  of  copyright  in  designs,  (ante,  532,) 
that  it  was  not  the  subject  of  a  certificate  of  re* 
gistration  under  the  statute ;  id.  Other  pleas 
similar  to  the  above  would  be  allowed,  deny- 
ing— 1.  That  plaintiff  was  the  proprietor  when 
the  book  was  printed ;  2.  That  there  was  any 
subsisting  copyright  in  the  book ;  and  3,  stating 
that  tiie  book  was  not  printed  in  tbe  British 
dominions ;  Chappell  v.  Purday,  12  M.  &  W. 
305 ;  S.  C.  on  argumenl  as  to  the  last  plea, 
14  M.  &  W.  303.    Plea  to  declaration  for 

f»irating  a  print,  that  the  date  of  the  first  pab- 
ication  was  not  engraved  thereon ;  Brookes  v. 
Cock,  3  Ad.  k  K.  138 ;  see  pott,  tit.  '*  Pa- 
tenU." 


PLEAS,  &c.  IN  CASE:— CRIM.  CON. 
CRIM.  CON.    See  "  UvabauA  and  Wife,"  poll,  MI . 


DE  INJURIA  REPLICATION. 
The  fcrm  will  b«  wt  in  ■'  Tr«apU9,"  pott,  subitituthig  "  grievwtcet"  for  " 


B}-  11  Geo.  2,  c.  1!>,  s.  21,  cited  Rilly,  ante,  HI,  obs.,  landlords  and  bailiSa, 
nlien  sued  for  nuking  «  diitresi,  or  s  aeuure  or  sale  llicrecn,  may  plead  ibt 
general  Utue  and  eicc  the  special  malter  in  evidence.  Tbis  does  nut  extend  to 
«  distreas  made  offthe  preinius  u)khi  goodi  fraud nlently  remoTad ;  FaqgAoN  v. 
D'joif,  1  Eap.  R  257 ;  Faratnui-  v.  f'othrrlry,  4  Camp.  136 ;  Pottman  v.  Har- 
rell,  6  r.  Jt  P.  225.  But  it  renders  the  plea  of  not  piiity  "  by  slxtule"  {aaU. 
p.  412.)  luSicicnt  in  DCliona  on  the  case  Ibr  irregnlaritin  or  excesKs  conutiincd 
tn  making  or  cunducting  b  distress  or  sale  of  goods  seized  upon  the  premitn 
demised,  and  tliat  pleH  puts  in  issue  ttie  tenancy  and  tbe  anrnenhip  of  dia 
EDodi;  WiUiont  v.  Jona,  II  A.  &  E.  643.  Tfae  tenancy  may  hotrever  ba 
disputed  by  o  sennrale  plea,  lata  v.  Tearle,  6  Q.  B.  2S2 ;  and  Id  an  action 
against  a  iandlord  for  not  giving  acmiy  of  the  charges,  he  may  plead  tliat  be  did 
not  personally  interfere  willi  tlie  distress;  Harl  v.  Lcaeh,  1  M.  &  W.  560. 
Pleatbat  the  whole  rent  distrained  for  wai  due;  GambreUv.  JCaiofF^mouli, 
4  A.  Si  E.  73,  Where  there  is  a  count  in  trover,  upon  wliicdi  the  rslidilj 
of  the  dietreM  aft  initio  a  disputed,  the  jAet  of  not  guilty  by  etataH  vill  be 
eufllcientby  virtue  of  11  Geo.  3,  but  a  special  plea  may  someiimci  be  judicious; 
see;>oit,  "  Pleas  in  Trespass— DistreEses."  Tbedcfendanl  n-ilt  not  be  allowed  to 
plead  not  euiln  by  statute,  and  also  juatiBcatioot  which  exist  either  at  commoa 
law  or  under  tlie  statute ;  Rosi  v.  Clifton,  11  A.  gt  E.  640 ;  ante.  p.  442,  oba. 
It  will  be  jirojii'i-  to  p.iv  iiiuiifv  into  Coiiri  iipiin  iiiiy  count  oi  part  uf  a  couDt 
tor  ail  excess  or  Lni-ulJrity  i-.;;ilj  ,oi.miillL>d 


1.  jP/ert  to  a  Couulfor  not  icnvbuj  the  Overplus  with  the  Sheriff,  that 
there  luei.s  no  Ovm-pltm. 

Si>L-  il.ni,,  Lv."i  V.  T,.ml.,nf.,  i  M.  .v  W  .  (i(i;l;  llioufih  lioi  guiltv  ■'  bv  statute" 
uoiild  Miflic.'.  ir  iIjc  ovcrj.lus  woic  \nM  U<  tlic  pki.iliU;  jik.;..!  accord  ami  sa'tisfactiod, 
i-'ile,  el;l.     If  tlific  was  aiL  mcipliis  ninp.,!.!  beloro  acliun,  it  alioiiid  be  paid  into  Court. 


'J.  Pka  of  Tender  of  A 


PLEAS,  &e.  IN  CASE  :~DOGS. 
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BOmieDeevieiit  of  this  suit,  to  wit,  on  [^*c.],  the  defendant  tendered  and 

flfered  to  pay  to  the  plaintiff  the  sum  of  £ in  full  satisfaction  of,  and  as 

t&d  for  amends  for  the  said  supposed  grievances,  the  said  sum  then  being 
iifficient  amends  to  the  plaintiff  for  the  said  supposed  grievances,  to  accept 
nd  receive  which  said  sum  of  money  the  plaintiff  then  wholly  neglected 
nd  refused ;  and  this  the  defendant  is  ready  to  verify,  &c. 


DOGS.    See  "  Mischievous  Animals.'^ 


Plea  justifying  setting  dog  spears,  Jardin  v.  Cross,  8  M.  &  W.  76ft. 


EASEMENTS,  ante,  p.  545,  and  p.  639. 


ESCAPES. 


On.  See  mUe,  545,  tit  **  Escapes.''  "  In  actions  for  an  escape,  not  guilty  m\\  operate 
as  a  denial  of  the  neglect  or  default  of  the  sheriff  or  bis  officers,  but  not  of  the 
debt,  judgment  or  prelim inary  proceedings ;"  New  Rules  on  Pleading.  The  escape 
itself  would  therefore  be  in  dispute  under  that  plea.  As  to  what  is  an  escape, 
see  Rose.  Evid.  6th  ed.  611.  Therefore  there  must  be  separate  special  pleas 
denying,  1.  The  allegations  of  the  debt  stated  to  be  due  from  the  defendant  in 
the  original  action;  2.  The  affidavit  for  the  award;  3.  The  judge's  order 
thereon;  4.  The  writ  of  capias  issued  thereon;  5.  The  indorsement  on  it; 
6.  Its  delivery  to  the  sherilr  to  be  executed ;  as  to  which,  see  Woodland  v. 
Fuller,  11  A.  &  £.  859;  and  7.  Tlie  arrest  itself;  where  any  such  matter  of 
inducement  is  meant  to  be  put  in  issue.  See  forms  3  Chit.  PI.  262  to  267.  A 
plea  of  recaption  must  be  special,  see  8  &  9  Will.  3,  c.  27,  s.  6 ;  Jackson  v.  Hill, 
10  A.  &  £.  477.  In  an  action  for  an  escape  on  final  process,  the  defendant  may 
plead  the  four  last  pleas,  and  also  deny  the  judgment,  which  he  may  impeach,  if 
the  original  debtor  could  have  done  so;  Lane  v.  Chapman,  11  A.  &  E.  966. 


I.  Plea  to  an  Action  against  the  Sheriff  for  an  Escape^  or  for  not 
taking  a  Person  on  Mesne  Process^  that  he  was  not  indebted  to 
Plaintiff,  (y) 

Commencement,  ante,  31  or  24.]  And  for  a  further  plea  in  this  behalf  the 
lefendant  saith  that  the  said  E.  F.  was  not  before  or  at  the  time  of  the 
sauing  of  the  said  writ  of  capias  in  the  said  declaration  mentioned  indebted 
o  the  plaintiff  in  the  said  sum  of  £ ,  or  any  part  thereof,  in  manner  and 


hat  the  sum  was  insufficient,  and  not  that  he 
lid  not  tender  sufficient  amends ;  and  see  per 
(ladal,  C.  J.,  Marfcei  v.  Lahet,  3  Bing.  N.  C. 
118.  See  plea,  post,  "  Tender/'  and  note 
hen  as  to  ptjisg  money  into  Court 

(f )  Ses  Buker  v.  Fenn,  2  Esp.  R.  476 ; 
VHrndtr  f.  Maeaulty,  4  T.  R.  61 1 ;  Rose. 
Sff4«  6th  ed.  610.  The  admission  of  the 
Ma  by  the  defendaot  io  the  oiiginal  action 
dw  escape  is  good  erideace  against 


the  sheriff;  Rogers  v.  Jones,  7  B.  &  C.  86^ 
Williams  V.  Bridges,  2  Stark.  R.  42.  The 
same  evidence  which  would  fix  the  debtor  in 
an  action  against  him  for  the  debt  will  be 
sufficient  against  the  sheriff;  Slaman  v.  Heme, 
2  Esp.  R.  695;  Gibbon  v.  Cog^on,  2  Camp. 
188.  As  to  whether  the  shenfF  can  reduce 
bis  liability  by  any  eouittes  which  the  de- 
fendant would  have  had  against  the  plaintiff, 
£vafi«  T.  Mantrs,  9  Dowl.  256. 


PLEAS.  Ac,  IN  CASE:-FAIRS. 

I  as  the  pliiiuuff  lialli  above  alleged ;  and  ul  tliit>  the  d«l«nduit  pMa 
bimseir  upon  the  (;ountry,  fee. 


2.  Plea  to  Case  against  Che  Sheriff  for  an  Etcapa  on  Meme  Process 

that  he  took  a  Hail  Bond  which  he  assigned  to  the  Plaintiff. 
See  llolden  v.  Raphael,  I  Ad.  &  E.  228 ;  Mindez  v.  }irtdgt$,  5  Taunt.  325- 


3.  Plea  that  the  Escape  was  by  the  Fravd,  i(c,,  of  the  Assigtue 

of  the  Judr/mcnt. 
Hiicixkt  V.  Joiiei,  1    M.  &  Mai.  ^60;  and  see  Merry  v.  Chapman,    10 
A.ixE.  j16. 

4.  Plea  that  the  Escape  was  without  the  Knowledge  of  the  Defendant, 
and  that  the  Debtor  voluntarily  returned  to  Custody. 

Fonu  lieldbad  for  not  avening  that  llie  defendant  waa  ignoraut  ofwbere  the  debti» 
wu  daring  any  period  ot'liis  absence;  Davit  v.  Cluifimau,  ^  Bing.  }i.C~  15^;  and  ■«« 
3  M.  &  G.  921  :  S.C.9  Dool.  643. 


.  Plea  showing  that  the  Custody  of  the  Prisoner  was  not  legal. 
Constant  V,  Chapntati,  'i  Q.  li.  7?1. 


6.  Pica  that  the  Debtor  xcas  discharifi'd  hij  a  Bankrupt  Commissioner 

under  i,  i^  6  Vkt.  c.  1 1 G,  and  7  &  8  Vict.  c.  90. 

Tlwmns  V.  lI,„Uw,  li.  M.  a-  \V.  .Jj^. 

^uthurity  tu  uulliorizc  llic  discbarge  ; 


FALSE  REPRKSfi STATION.     See  "  Fraud." 


Obs.  liffect  of  nol  guilty  in  notions  for  fraudulenl  uairanty,  Ac,  ««(.,  039.  See  tbc 
declarations,  aiile,  547,  &-c.  In  an  nciioii  for  falsely  rcprcst-nting  a  third  penon 
to  be  IruetwoTthy,  (_unte,  555,  Fonii  IG],  the  defendant  cannot  plead  specially 
that  the  TeprescntBtioii  was  not  In  writing  and  signed  by  the  defendant  ac. 
cording  lo  !>  (ieo.  1,  c,  14,  a.  C ;    Tvniley  v.  M'Grcgnr,  6  M.  &  G.  46.     See 
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the  obtenrationsy  ante,  p.  223,  and  p.  227,  *'  Frauds,  Statute  of.*'  See  sevend 
deas  in  Lyde  v.  Bernard,  1  M.  &  W.  101 ;  and  Langridge  v.  Levy,  2  M.  & 
W.  519 ;  but  semble  tbey  all  amount  to  not  guilty. 


!ftx  denying  the  Bargain  and  Sale  in  Case  for  a  false  Warranty  or 

fraudulent  Misstatement,  (r) 

^Jmnmencement,  ante,  21  or  24.]     —  Saith  that  the  plaintiff  did  not  bar- 
D  with  the  defendant  to  buy  of  him,  nor  did  the  plaintiff  buy  of  the 

Tendant,  the  said in  the  declaration  mentioned,  upon  the  terms  in  the 

d  declaration  specified,  in  manner  and  form  as  the  plaintiff  hath  above 
eged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


GENERAL  ISSUE.     See  "  Not  Guilty,"  ante,  642. 


HOUSES.    See  «  Nuisances,"  "  Reversion." 


HUNDRED. 


Pkas  in  an  Action  against  the  Hundred  for  Damage  done  by 

Rioters. 

Hie  defendants  might  plead  denying  the  riot,  the  beginning  to  demolish,  &c.,  the 
tiBiiiation  of  plaintiff*  before  a  jusUce,  or  his  entering  into  recognizances  to  prosecute. 
ey  might  also  plead  that  though  plaintiff  knew  one  of  the  rioters,  he  did  not  disclose 
name  to  the  justice,  or  that  the  damage  did  not  exceed  30/.  See  several  of  these 
M,  Birley  v.  Salford  Hundred,  11  M.  &  W.  891. 


HUSBAND  AND  WIFE— CRIM.  CON. 


Plea  denying  that  the  Plaintiff  was  Married,  (s) 

Oommencement,  ante,  21  or  24.]     And  for  a  further  plea  in  this  behalf,  the 
^dant  says  that  the  said  [Mary']  was  not  s^t  any  or  either  of  the  said 


V)  See  forai,  &c.,  Shepherd  v.  Pybus,  3  M. 
>•  870;  and  another  traverse  "  that  de- 
^Dt  did  not  by  wanraQtiog  the  said  horse 
^,  &c«,  cause  and  procure  plaintiff  to 
ae  to  sell,  &c. ;"  sed  ^k.  as  to  this  latter 
jU  caCt,  obs.  p.  639. 

!i)  Effect  of  not  guilty,  ante,  640.  Under 
'  iWve  plea  denying  the  marriage,  a  mar- 
ls ID  fact  mast  be  proved  ;  Catherwood  v. 
i<iii,  13  M.  &  W.  261.  See  2  Stark.  £v. 
«i  853,  lit.  "  Crim.  Con."    If  the  de- 


fence be  that  the  plaintiff  connived  at  and 
consented  to  the  intercourse,  plead  leave  and 
license  as  poit,  "License,"  see  Hodgeg  v. 
Windham,  Peak.  R.  39  ;  Duberley  v.  (run- 
uing,  4  T.  R.  655.  Under  not  guilty,  evi- 
dence in  mitigation  of  damages  may  be  re- 
ceived;  see  2  Stark.  £v.  tit.  "  Crim.  Con." 
As  to  separation  of  the  husband  and  wife 
being  a  defence,  Ifaj-vey  v.  Walton,  2  D.  & 
L.  343. 


•H  PLEAS,  Ac.  IN  CASE:-mFAKCy. 

serertl  times  when,  &c.,  the  wife  of  the  plaintiff  in  manner  and  form  u  ia 
the  said  declaration  is  alleged ;  and  of  this  the  defcndaot  puts  himself  upoa 
the  country,  &c. 


Where  an  iufant  is  bu«]  in  Cote  upon  a  contract,  to  which,  if  the  oob'sn  had  been  ia 
Mnimpnt,  hit  infancy  would  have  aflbrded  bim  a  defence,  as,  for  initance,  for  oegleet 
ai  a  bailee,  hia  infancy  equally  afford*  him  a  defencD  in  caie  i  ace  Jaitiiagt  v.  RjimlaB, 
8  T.  R.  330.  The  plea  irould  be  ai  in  aisumpiit,  ante,  3:iS,  Form  I,  stating  that  de- 
fendant was  an  infant  "  at  tbc  time  of  ['  hiring  the  said  horse,'  M  the  cote  might  be,] 
and  committing  the  tupposed  gTie*ance«  in  the  declanlioa  menlioiied,  8x.'' 


INNKEEPERS,  (i) 


Plea,  that  Plaintiff  did  not  bring  the  Goods  into  Defendant's  Inn. 

ComnuncenuTil,  ante,  31  or  24.]  And  for  a  further  plea  the  defendant  says, 
that  the  plaintifT  did  not,  as  such  traveller  as  aforesaid,  bring  into  the  said  inn 
the  said  [writing  cose  or  package]  containing  the  said  goods  and  chattels 
and  effects,  or  any  or  eiiher  of  them,  or  any  part  thereof,  in  manner  and 
form  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  defendant  puts 
himtelf  upon  the  country,  &c. 


INVENTION.     Sec  'aopyrigbl," 


JUDGMENT  ItECnVERF.D. 


Sec  ohaervalions  and  forms  in 
HuUhinsoii,  2  B.  &  Ad.  'J7.  'J'lic  ' 
case  for  an  excessive  distress,  th^it  a 
cause  of  action  ;  baiiibridff  r.  Him 
against  a  CO- trespasser  nith  tlic  di 
Da^V  y.  forta;  2  M- &  Hob.  iol. 


<ibuiii<.'dfornf'<r'/>»u  for  the  same 
In  Im-pan/,  i\  judgment  recorered 
r,  but  must  be  specially  pleaded ; 


(t)  Notgullly  would  deny  I'tie  bteai  li  ot 
duty  or  wrocgful  let  only,  'llial  pbinlifl 
brooghl  goods  inio  the  inn.  being  ma  tier  of 
inducemeal,  should  b«  speciilly  denied,  if 


PLEAS,  &c.  IN  CASE  :~LANDLORD  AND  TENANT.     MS 


LANDLORD  AND  TENANT. 

Set  «  DiitreaMS,'*  "  Reversion,"  "  Effect  of  Not  Guilty/'  ante,  d40, 

"  Declarations,"  ante,  558,  609. 


To  a  Count  for  an  Injury  to  Plaintiff's  Reverston,  Pleas  denying^ 

1.  The  possession  of  the  Property  by  the  Tenant  of  Plaintiff; 

2.  That  the  Reversion  was  in  Plaintiff. 

1.  Commencement,  ante,  2\or  24.]  And  for  a  further  plea  in  this  behalf,  the 
fendaDt  says  that  the  said  [messuage]  was  not,  nor  was  any  part  thereof, 
the  possession  or  occupation  of  the  said  £.  F.  as  tenant  thereof  to  the 
liintiflr,  (u)  in  manner  and  form  as  in  that  behalf  is  above  alleged ;  and  of 
lis  the  defendant  puts  himself  upon  the  country,  &c. 

2.  And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  the 
eversion  of  the  said  premises  with  the  appurtenances,  or  any  part  thereof, 
or  of  the  said  several  things,  or  any  of  them,  so  fixed,  fastened  and  set  up 
Q  or  upon  the  same  as  aforesaid,]  was  not  in  the  said  plaintiff^  nor  did  the 
ame  belong  to  him  in  manner  and  form  as  above  alleged ;  and  of  this  the 
lefendant  puts  himself  upon  the  country,  &c. 

2.  Landlord  v.  Tenant,  for  Waste,  8^c.,  Plea  denying  the  Tenancy. 

Commencement,  ante,  21  or  2^,']  And  for  a  further  plea  in  this  behalf,  the 
Pendant  says,  that  he  did  not  become  tenant  of  or  hold  or  enjoy  the  said 
iiessuage  and  premises]  with  the  appurtenants,  or  any  part  thereof,  as 
i^t  thereof  to  the  plaintifiT,  on  the  terms  (x)  and  in  manner  and  form  as  in 
e  said  declaration  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 
^try,  &c. 


Plea  to  a  Count  by  a  Landlord  for  injuring  a  House,  and  Removing 
fixtures,  that  they  were  put  up  by  the  Tenant  for  the  purposes  of 
his  Trade,  (y) 

Commencement,  ante,  21  or  24.]     And  for  a  further  plea  as  to  the  pulling 
^ra,  prostrating  and  destroying  the  said  oven  in  the  said  declaration  men- 


u)  If  tbeie  be  a  written  demise  it  roust  be 
duoed  and  proved,  it  seems,  by  the  plain- 

I  tee  CuttmTi  ▼.  Hobby,  4  B.  &  C.  465  ; 
»CA«r  V.  Barr,  5  Bing.  136. 

*)  See  fonns,  &c.  Bacon  v, Smith,  1  Q.  B. 
^  If  any  special  terms  on  which  the  de- 
i^ant  held  the  premises  are  alleged  in  the 
•Wratiao,  it  is  important  to  include  the 

II  **  tirmt"  in  the  UaTerse,  otherwise  the 
^  ha  of  a  tenancy  could  be  denied  only  ; 
iWmgw.Ckmmktn,  4  M.  &  W.662  ;  and 
I  Bmh  T.  White,  12  A.  &  £.  668. 

(9)  8te  as  to  Ixtures,  Amos  on  Fixtares; 


Chit.  jun.  Contr.  Index,  "  Landlord,  &c. ;" 
Wansborotigh  v.  Maton,  4  Ad.  &  B.  884 ; 
We$ty,Blakeway,  2  M.  &  G.  729 ;  atitt,  559, 
n.  (n).  See  form  of  plea  that  an  alleged  fix- 
ture was  put  up  by  screws  and  for  ornament 
only,  and  was,  therefore,  remoTod,  and  repli- 
cation, &c.,  Avery  w  Chestyn,  3  Ad.&  £.  75. 
Where  there  is  a  count  in  trorer  for  the  fix- 
tures, (as  to  which  see  Dalton  y.  Whittam, 
3  Q.  B.  961,)  plead  not  guilty,  and  that  the 
plaintiff  was  not  lawfully  possessed  as  of  his 
own  property,  &c.  in  order  to  try  the  right  to 
tbefiitares« 
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twoed,  and  pulling  down,  prostrating,  damaging  and  destroying  a  Email  pin 
of  the  said  walls,  partitions  and  other  parts  of  die  said  messuage,  the  de- 
fendant saith  that  tlie  said  W.  H.,  belbre  and  at  the  auid  times  when  [i^c-J 
was  lawfully  possessed  of  the  said  messuage,  and  long  before  and  at  the  *aid 
lereral  times  when  [ijl'''-]'  ''^"^  used,  exercised  and  carried  on  in  and  upon 
tbe  said  messuage  the  trade  and  business  of  a  baker,  the  said  messuage, 
with  the  appurtenants,  having  before  that  time,  to  wit,  on  [^-c-]>  ^^f^  '^t  and 
demised  to  him,  to  wit,  by  the  plaintilT,  for  the  purpose  of  his  using,  exer- 
etsing  and  carrying  on  his  said  trade  and  business  therein  as  aforesaid  ;  and 
that  he  the  said  W.  H.,  in  the  course  of  his  said  trade  and  business,  and  for 
the  purpose  of  carrying  on  the  same  in  and  upon  rhe  said  messuage  a> 
aforesaid  during  the  said  tenancy,  before  the  said  times  when  [i^c.^i  to  wit, 
OD  [4''^>]i  set  up  and  erected  in  and  upon  the  same  the  said  oven  in  the  de- 
claration mentioned,  in  a  due,  careful,  usual  and  proper  manner,  [and  in 
such  a  manner  that  the  same  could  be  removed  without  doing  esteniiive  or 
Bubslanlial  damage  to  the  said  messuage,]  doing  as  little  damage  as  poSEiUe 
to  the  said  messuage  upon  that  oceasion.  And  the  defendant  furihur  saitli, 
that  the  said  W.  H.,  being  so  possessed  of  the  said  messuage,  and  so  using, 
exercising  and  carrying  on  his  said  trade  and  business  therein,  he  the 
defendant,  during  the  said  tenancy,  to  wit,  at  the  said  times  when  [^c],  as 
the  servant  of  the  said  W.  H.  and  by  his  command,  did  pull  down  the  said 
oven,  and  in  so  doing  did  necessarily  and  unavoidably  a  little  pull  down, 
prostrate,  damage  and  destroy  a  little  of  the  said  walls,  partitions  and 
other  parts  of  the  said  messuage  as  the  defendant  lawfully  might  for  the 
cause  aforesaid,  doing  no  unnecessarv  damage  to  the  s.iid  mcssuas^e  on 
those  occasions,  wliicli  mc  llic  siimi'  sii]I|H)sc(1  iiritvaufes  in  llie  introductory 
part  of  the  plea  iiicniioneii,  and  ivliercof  ilic  plaintifi"  hath  abovt.'  thereof 


tilt 


against  tl.e  dollnKinut,  [i'lid  tho  dtlViiiianl,  as  the  servant  and  by 
id  of  the  said  W.  11.,  during  the  said   tenancy,  to  wit,   on  [^■<-.]. 
f  (lie  said  \\.  U.  ici>aircd  all  damage  which  hud  arisen  from 
and  pidling  down  of  the  said  oven  :]  and  this  the  defendant 


4.  Replication  thereto,  that  tlir  Terms  of  the  Demise  forbade  the 


Cnm  m  en  cement , 
when  \_^-e.'],  the  s: 
appurtenants,  as 
belonging  to  him 


./f,  ^1.] 
I  W.  H. 


Removal. 

,  that  before  and  at  tlic  said  times 
sscd  of  the  said  messuage  with  the 
cnunt  thereof  to  (liu  plaiiiiiti',  (_tlie  reversion  thereof  so 
1  miller  and  by  virtue  of  a  certain  imlentiire  of  lease, 
n  [\V-].  made  iiciivceii  tlic  plaiiitiH'  of  the  one  part,  and 


the  said  W.  H.  of  the  other  part,  and  which  intleniuie,  sealed  with  the  seal 


of  the  said  W.  l\.,  the  plaintili' bring.s  he; 


,  (vliereby  the  plamtiff 
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iisea  unto  the  said  W.  H.  the  said  messuage  with  the  appurtenances,  for 

tenn  of  twenty-one  years  from  [<!^c.],  and  the  said  W.  H.  did  thereby 

numt  with  the  plaintiff  that  in  case  the  said  W.  H.  should,  during  the 

term,  erect  an  oven  on  the  said  premises,  the  plaintiff  should  on  request 

or  allow  unto  the  said  W.  H.  all  the  iron  work  necessary  for  the  same, 

,  on  completion  of  the  same  in  a  substantial  and  proper  manner,  allow 

>  him,  out  of  the  then  next  quarter's  rent  thereby  reserved,  the  sum  of 

towards  the  expenses  of  erecting  the  same^  and  that  in  case  the  said 

H.  should  during  the  said  term  erect  any  building  or  buildings  on  the 

demised  premises,  the  same  should  not  be  afterwards  taken  down  or 

oved,  but  be  peaceably  and  quietly  given  and  yielded  up  to  the  plaintiff 

be  said  expiration  or  other  sooner  determination  of  the  said  term  without 

allowance  being  made  by  the  plaintiff  for  the  same ;  and  tlie  plaintiff 

rs  that  the  said  oven  in  the  declaration  mentioned  was  erected  by  the 

W,  H.  in  and  upon  the  said  demised  premises  and  affixed  thereto,  and 

line  parcel  thereof^  afler  the  making  of  the  said  indenture  and  before  the 

imencement  of  this  suit,  and  during  the  said  term,  to  wit,  on  [4*c.]  ;  and 

he  the  plaintiff*  did  on  request  find  and  allow  unto  the  said  W.  H.  all  the 

work  necessary  for  the  same,  and  the  same  oven  was  then  completed  in 

ibstandal  manner,  and  the  plaintiff  was  then  ready  and  willing  to  allow  to 

said  W.  H.,  out  of  the  then  next  quarter's  rent,  the  sum  of  £5  towards  the 

enses  of  erecting  the  same  according  to  the  said  indenture ;  and  the  said 

a  remained  and  was  erected  and  stood  in  and  upon  the  said  demised  pre- 

iSf  and  was  affixed  as  such  building  as  aforesaid  to  the  said  premises 

1  the  defendant  at  the  said  times  when  [^*c.],  of  his  own  wrong  com- 

;ed  the  said  several  grievances  in  the  introductory  part  of  the  second 

k  mentioned^  and  in  that  plea  attempted  to  be  justified ;  and  this  the 

ntifi*  is  ready  to  verify,  &c. 

LEAVE  AND  LICENSE.    See  <<  License,"  post 


LIBEL  AND  SLANDER. 


.  Effect  of  not  guiltv,  ante,  640.  See  the  notes  and  obs.  to  the  declarations,  ante, 
562  to  580.  That  the  libel  or  slander  was  in  the  nature  of  a  privileged  commu- 
nication may  be  given  in  evidence  undet*  not  guilty,  ante,  638 ;  Litlie  v.  Price, 
5  A.  &  E.  645  ;  Heming  v.  Trenery,  9  A.  &  E.  930. 

To  an  action  of  slander  by  the  plaintiff  and  his  wife,  a  plea  that  the  female  plaintiff 
was  not  the  wife  of  the  male  plaintiff  was  held  a  good  plea  in  bar;  Chantler  v. 
JJndMey,  16  L.  J.  16,  Exch.     See  form,  ante,  651. 

Privileged  communications  are  when  words  are  spoken  by  an  M.P.  in  parliament, 
or  by  a  judge,  counsel  or  witness  in  a  legal  proceeding;  Hodgson  v.  Scarlett, 
2  B.  &  Aid.  232 ;  or  by  u  man  for  the  purpose  of  obtaining  redress.  King  v. 
Sewell,  3  M.  &  W.  303 ;  Findon  v.  Westluke,  M.  &:  M.  461 ;  or  forwarding 
the  ends  of  justice,  as  in  giving  a  man  in  charge,  Johnton  v.  Evans,  3  Esp.  32 ; 
or  where  ihe  words  are  used  honestly  {Kelly  v.  Partington,  5  B.  &  Ad.  645) 
by  way  of  advice  to  persons  asking  it,  or  who  have  a  right  to  expect  it  (  Towgood 
V.  ^fyring,  I  C.  M.  &  R.  181 ;   Warren  v.  Warren,  1  C.  M.  &  R.  250),  as  in 


1  inlcrcsled  in  conducting 
;   or  by  a  perscn  having  niMuiiM 
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respecting  thechamclerorn : 
t.  Affitck.  9  B.  &  C.  IDS ;  and  see  Kcllif  v. 
are  uegi!  by  s  pcrgon  baring  hh  interest  in 
(Tuion  V.  EviMt,  12  A.  &  E.  736)  to  another 
it,  Podmore  v.  Laurence,  1 1  A.  &  E.  3     , 

a  luppou'd  grievuice  to  a  parson  believed  enable  of  redrsuiug  it,  per  Cre% 
well,  J.,  Bluckiajti  v.  Pu^h,  IS  L.  J.  293,  C,  P.  ;  but  according  to  a  deciooo 
of  the  Q.  B.  sucli  sppUcBtion,  to  be  privileged,  must  be  to  a  competent  tribunU, 
baviDg  juriidictioQ  \a  the  lubject-ntatter ;  lUagg  v.  SUat,  Nov.  lSi&.  Tbe 
Court  of  C.  P.  were  equally  divided  in  opinion  as  to  whelber  it  is  ncttDnabtt, 
honestly  and  with  reftsonable  ground  of  belief  that  it  is  true,  to  doJudImt  fairor- 
matiau  (olherwise  libellous)  lo  anolher,  materially  aSecling  the  interaiU  of 
the  latter,  where  the  danger  to  him  ia  not  imminenl ;  Coihead  v.  Rkhardt,  15 
L.  J.  278,  C.  P. ;  but  such  u  commutiicBtinn  to  another,  lo  protect  a  man'a  own 
inlereits.  would  not  be  actionable ;  Blaekham  v.  f  (^A,  15  L.  J.  29(L  Vm 
literary  criticism  is  also  pritileeed ;  Cun-  v,  Uood,  1  Camp.  355.  But  it  t>  taid 
the  sermons  of  n  clergyman  publicly  prenchecl  are  not  the  subject  of  comment; 
GatAs-cole  v.  MytU,  15  M.  ft  W.  '319,  tedgumre.  See  further  at  to  what  it  ■ 
privileged  communication  tiii^  vrorka  referred  to,  ante,  562,  and  1  Wnu.  Saund. 
130((a.  1845). 


1.  Plea  to  an  Action  for  Slander  of  the  Plaintiff  in  his  Trade,  ^e., 
Denial  that  he  exercised  such  Trade,  (sj 
Commencement,  ante,  24,  25.]  —  Says  that  the  plaintifT  did  not  at  any 
or  either  of  the  times  in  the  declaration  mentioned  use,  cxerciao  or  carry 
on  the  trade  or  business  of  [/ollotiiing  the  niords  ia  the  declaration^,  not  was 
he  a  [linendraper]  in  manner  and  form  as  in  the  said  [first  count  of  ihe] 
declaratiou  is  alleged  ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


2,  Plea  Co  an  Action  for  Slander,  iiriionnhh'  only  hij  reason  of  Special 
Dtimar/c,  dcnyiiiti  the  ^^pccial  Diimage  idlcijed,  {a) 
Comincticciiinil,  nnlr,  -.'1,  Q'l.}  —  S;iys  lli.it  by  rc.isoii  of  tlic  committing 
of  (he  said  supposed  l;ricvnnce^  l.y  the  dofeiKhiiii,  iIil^  said  K.  F.  and  G.  H. 
did  not  nor  did  cithci  of  them  decline  or  roliise  lo  have  any  dc.iliiigs  or 
transactions  ivith  the  pl.iintifl'  in  his  said  trade  :ind  husiness  in  manner  and 
form  as  in  the  said  [first  eount  of  ilie]  declaration  is  alleged  ;  and  of  this  the 
defendant  puts  liimself  upon  l!ic  conntrvi  Src. 


3.  Plea  denying]  an  Inducement  which  gave  an  unusual  Seme  to  Words 

used  hi/  t!>e  Plaintiff,  {b) 

Comntencewenl,  ante,  'ii,  ^5.]     —  Says  th.it  he  did  not  at  the  time  of  com- 


fi)  See  anolher  form,  CanniU  v.  Cnrfij, 

rmjrv.H«rr.>,2  3I.SLRob.5.    Where  words 

2  Bing.  N.  C.  228.    An  inducemenl  (if  ma- 

letial)  is  jdniiued,  if  not  .lenle.l  by  special 

which  sceurilf.  56i.  oU.)  a  plea  Uiversmg 

plea ;  GiLi/nn*  v.  S/iBr,.(.  1  (  if.  A:  M.  532 ; 

aa  altegauon  of  such  •Umanc  it  bad :  Smiil, 

and  see  wt  Loid  Abinger.  Fva,Ut«  v.  F.od- 

V.  rnuFBo.,  aBLng.N.  C.372;  S.  C.  4Uonrl. 

(ey,  8C.&P.  572i  nimi»gy.}'oitr.lQM. 

333. 

Jc  W.  564. 

().)  See  form,  &c.   M'Grigm-  v.  Cr«goru, 
11  M.  Sl  W.  297.    The  worJs  in  ihe  induce- 

(a)  This  must  be  specially  pteided ;  Ptr. 
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tie  taid  tuppoied  grievance  use  the  words  [black  sheep]  for  the  pur- 
npretsiDg  or  meaning,  nor  were  they  by  the  said  persons  in  the 
m  mentioned,  or  any  of  them,  understood  as  expressing  a  mean- 
JbUamng  the  words  in  tlie  declaration]  in  manner  and  form  as  in  the 
m  alleged }  and  of  this  the  defendant  piftts  himself  upon  the  country. 


4.  Plea  that  the  Matter  published  is  true,  (c) 
charge  be  Theft,  {d)  the  plea  may  be — "  And  for  a  further  plea  in  this 


le  defamatory  seme  attributed  to 
not  constitute  the  whole  libel  com- 
io  such  case  the  plea  should  be, 
publishing,  &c.  the  following  part 
supposed  libel,  that  is  to  say,  black 
le  defendant  sajs,"  &c.  id.  Where 
atter  can  be  divided  into  two  parts, 
able,  the  defendant  may  plead  se- 
ts to  each  part;  id,;  Clarkton  v. 
Bing.  587  ;  and  if  the  rest  of  the 
actionable  (see  Ingram  v.  Latoson, 
S.  66)  the  defendant  will  succeed 
not  guilty ;  Clarke  v.  Taylor ,  2 
!•  664,  But  defamation  is  not  di- 
re many  statements  tend  to  one  con- 
l  imputation,  and  a  single  sentence 
>f  a  sentence  cannot  in  such  case  be 
id  separately  dealt  with  by  plea  or 

rr  Lord  Abinger,  Eaton  v.  Jonest 
S.  602;  and  see  Gregory  v. 
hunswiek,  1  D.  &  L.  51B;  5.  C. 
205 ;  Smith  v.  Parker,  2  D.  3c  L. 
note  (d).  In  general  it  suffices 
lit  and  subttance  of  the  libellous 
rged  are  justified  and  covered  by 
of  fact  stated  in  the  plea,  and  con- 
le  oflence  charged.  In  Morri*on 
,  3  Bing.  N.  C.  759,  the  main  charge 
B  plaintiffs  was,  that  they  com- 
od  sold  poisonous  and  deleterious 
that  defendant  had  crushed  the 
poisoning  pursued  by  the  scamps 
;  and  the  plea  (which  was  pleaded 
e  declaration)  chiefly  charged  that 
sre  dangerous,  &c.,  and  the  terms 
Qvective  and  reproach,  as  "  scamp," 
were  not  expressly  noticed  in  the 
tras  held  that  the  piea  was  sufK- 
Court  saying,  that  they  could  not 
those  words,  however  offensive,  as 
any  charge  different  and  distinct 
>f  which  the  truth  had  been  jus- 
i  first  plea,  and  that  they  were  not 
ny  authority  by  which  it  is  deter- 
the  justification  of  the  truth  of  the 
imputation  contained  in  a  libel  is 
Dt  unless  it  extend  also  to  every 
erm  of  general  abuse  which  may  be 
i«  detcription  or  statement  of  such 

th  nmst  be  specially  pleaded ;  1 
•  ;  and  act  Runuey  v.  Webb,  1  Car. 
.  But  it  should  not  be  pleaded 
)d  grooDd  for  believing  that  it  will 


be  proved,  as  the  pleading  it  unsuccessfully 
would  enhance  the  damages ;  WiUon  v.  Ao- 
binson,  14  L.  J.  196,  Q.  B.  Where  the  charge 
against  the  plaintiff  is  in  itself,  on  the  face  of 
the  libel,  of  a  certain  and  specific  nature,  and 
states  the  facts  imputed  in  so  perspicuous  a 
shape,  that  the  plaintiff  must  know  at  the  trial 
what  evidence  he  has  to  adduce  to  rebut  the 
accusation,  and  the  plea  of  justification  can 
afford  no  further  information,  it  is  sufficient 
to  allege  generally  in  the  plea  that  the  plain* 
tiff  committed  the  offence  or  was  guilty  of  the 
misconduct,  using  the  words  of  the  charge ; 
as  if  the  words  be,  that  plaintiff  stole  a  sheep 
of  £.  F.,  the  plea  may  be,  "  that  he  did  on, 
&c.  steal  the  said  sheep,"  &c.  But  where 
the  charge  is  general,  as  that  plaintiff  is  a 
"  scoundrel,'*  or  "  swindler,"  or  had  defrauded 
various  persons,  or  was  guilty  of  neglect,  ei- 
tortion,  &c.  as  attorney,  a  general  plea  merely 
reiterating  the  charge,  and  not  snowing  the 
particular  occasion  or  instance  of  misconduct, 
the  time,  persons,  &c.,  is  bad  ;  see  1  Saund. 
244  a,  244  b,  n.(m);  1  Chit.  PI.7th  ed.663; 
1  Har.  Ind.  "  Defamation  ;"  see  J* Anton  v. 
Steward,  1  T.  R.  748  ;  Jones  v.  SteveuM,  II 
Price,  235 ;  Hiekinbotham  v.  Leach,  10  M,  & 
W.  361 ;  S.C.2  D.  N.  S.  270.  In  the  latter 
case  the  Court  said  that  general  pleas  of  jus- 
tification, containing  vague  aspersions,  ought 
to  be  demurred  to,  and  that  a  demurrer  for  the 
uncertainty  did  not  admit  the  truth  of  such 
general  scandal ;  and  if  there  be  no  demur- 
rer, the  defendant  is  entitled  to  a  verdict  on 
the  plea,  if  proved,  whatever  disadvantages 
the  plaintiff  may  have  suffered  by  its  vague- 
ness ;  Edmonds  v.  Walter,  3  Stark.  R.  7 ;  2 
Chit.  11.  291.  Proof  upon  and  effect  of  a 
plea  that  the  libel  is  true  "  in  substance  and 
effect;"  Weaver  v,  Lbyd,  2 B,  k  0.678;  1 
C.  k  P.  295.  Mr.  Starkie,  3d  ed.  £v.  643, 
observes,  in  regard  to  the  evidence  in  sup- 
port of  a  plea  of  justification  in  slander,  that 
'^  there  seems  to  be  little  if  any  difference  be- 
tween the  evidence  in  proof  of  a  specific 
charge  thus  involved  in  a  civil  proceeding, 
and  the  evidence  which  is  essential  to  support 
an  indictment  for  a  similar  charge."  Cock  v. 
Field,  3  £sp.  C.  133 ;  Chalmers  v.  Shackle,  6 
C.  &  P.  475 ;  WiUmott  v.  Harmer,  8  C.  Ac 
P.  695. 

(d)  See  as  to  form,  &c.  1  Saand^  244, 
note  (6). 
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behalf  [or  if  some  only  of  the  ivords  are  junlificd,  say,  "  as  to  the  speaking  »oA 
publistiing  of  and  concerning  the  plaintiff  the  following  words  in  the  decla- 
ration mentioned,  to  wit, ;"  or  in  case  of  libel  in  part  juslified,  Half ,  "m 

to  the  composing  and  publishing  of  and  concerning  the  plaintiff  the  follovii^ 
part  of  the  said  supposed  libellous  matters  in  the  declaration  meotioned ;" 
or  "so  much  of  the  said  libel  as  imputes  [o  the  plaintiff /e /on y,"  (rf)]  ^^ 
defendant  saitli  that  the  plaintiff,  before  the  aaid  time  when  &c.,  to  wit,  on 
[i^c],  feloniously  did  steal,  take  and  carry  away  certain  goods  and  chattels, 
to  wit, ,  of  one  E.  F.  of  great  value,  to  wit,  .£ ,  wherefore  the  de- 
fendant at  the  said  time  when  Sic,  committed  ilie  supposed  grievancea  in  the 
declaration  mentioned,  [or  "  introductory  pan  of  this  plea  mentioned,"]  m 
he  lawfully  might  for  the  cause  aforesaid  :  and  this  the  defendant  is  ready  to 
verify,  8:c. 


6.  Plea  justifying  a  Charge  of  Insolvency  on  the  ground  that  it 

is  true,  (c) 
And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  before  and  at 
the  said  several  times  when  [^f*']'  divers  persons  had  tiiven  credit  to  and 
were  then  creditors  of  the  plaintiffs  in  their  said  trade  and  business,  and  the 
plaintiffs  were  then  indebted  to  and  liable  to  pay  in  that  behalf  their  said 
■everal  creditors  divers  large  »ums  of  money  amounting  in  the  whole  to  a 

large  sum  of  money,  to  wit,  £ ,  and  the  plaintiffs  were  then  under  divert 

pecuRiary  engagementa  and  liabilities  ia  and  relating  to  their  said  trade  and 
business,  of  all  wliich  the  plaintiffs  then  had  notice :  and  the  plaintiffs  were 
then  unable  to  uieel  llipir  said  several  pccuiii<iry  cngageincDts  and  li.ibilities 
in  their  said  trade  and  hti)>iness,  and  were  then  in  bad.  embarrassed  and  in- 
solvent circumstances,  and  unabh-  to  pay  or  satisfy  their  said  several  cre- 
ditors their  debts  in  full,  and  were  then  about  and  likely  to  fail  in  and  be 
forced  and  obliged  to  break  up  and  cease  ihcir  said  trade  and  business  ;  and 
this  the  defendant  is  ready  to  verify,  S:c. 


Other  Forms  justifying  on  (he  ground  of  Truth. 

Plea  that  plaintiff  van  a  sni.ullrr.  n^  chm-grd  i>,  a  libel;  Clarke  r.  Taylor, 
2  Bing.  N.  C.  65 1. 

Plea  to  a  dcchrntion  for  a  libel  on  a  vniilar  nf  ijunvk  mcdiiiiws.  that  the 
matters  are  trw  \  Morrison  r.  Marnier,  ;i  Ding.  N.  C.  T-ii). 


(d)  Clarke  1.  T^iihr.  2  Ring,  N.  C.  B64;  onlj  lo  so  much  as  ihc  .lefendanl  can  justify- 

anW,  note  (c).     When  a  commtnt,  following  VUtkion  v.  U,rm\.  6  Bing.  266;  JVf,mn(nev 

pievioui   libellous   mailer,    should    be   sepa-  v.  If'alloii,  2  ii.  &  Adol.  GT3, 
rawly  justified,  Cot-ptr  v.  Lavion,  8  A.  &  K.  (c)  See  anii,  note  (f), 

746.    The  plea  should  of  course  he  pleaded 
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to  a  Ubelan  a  proctor ,  that  he  bad  been  suspended;  Clarkson  v.  Lawson, 

5S7. 

to  a  Ubel  on  an  attorney  ;  Jones  o.  Stephens,  11  Price ^  2S5. 
ike  OH  a  Medical  Man;  Edsall  v,  Russell,  4  M.  &  G.  1090. 
that  plaintiff  did  keep  out  of  the  way  to  evade  process ;  Lay  v,  Lawson, 
•  E.  795. 

plaintiff  broke  into  defendant's  cellar  and  got  drunk;  Toogood  t\ 
,  iC.M.Sf  R.  184. 
justifying  a  libel  imputing  polygamy;  Willmott  ».  Harman,  8  C.  4*  P. 

ther  forms  in  3  Chit.  PI.  and  Cooke  on  Defamation. 


^fca  of  Apology  and  Payment  into  Court  under  6^7  Vict. 

c.  96,  8.  2.  (/) 

the  defendant,  by his  attorney,  according  to  the  form  of  the 

in  such  case  made  and  provided,  says  the  plaintiff  ought  not  fur- 
maintain  his  action,  because  he  says  that  the  said  libel  in  the 
ion  mentioned  was  published  in  a  certain  public  newspaper  [or 
.ical  publication,"]  ordinarily  published  at  intervals  [not]  {g)  ex- 
[one  week,']  to  wit,  [dailyt']  and  called  and  known  as  [**  The  TimeSf*'"] 
otherwise  or  elsewhere,  and  that  the  said  libel  was  inserted  in  such 
ler  [or  '*  periodical  publication,"]  without  actual  malice  and  without 
*gligence  on  his  the  defendant's  part;  and  the  defendant  further 


e  form,  &tc„  Cooke  oq  Defamation, 
is  plea  will  oot  be  allowed  together 
!oera]  issue ;  0*Brien  v.  CUmenti,  3 
'6.  By  6  &  7  VicL  c.  96,  s.  2,  "  In 
I  for  a  libel  contained  in  any  public 
'  oar  other  periodical  publication,  it 
competent  to  the  defendant  to  plead 
libel  was  inserted  in  such  news- 
>ther  periodical  publication,  without 
lice  and  without  gross  negligence, 
efore  the  commencement  of  the  ac- 
tbe  earliest  opportunity  afterwards, 
1  in  such  newspaper,  or  other  peri- 
»lication,  a  full  apology  for  the  said 
'  the  newspaper,  or  periodical  pub- 
n  which  the  said  libel  appeared 
ordinarily  published  at  intervals  ex- 
le  week,  had  offered  to  publish  the 
gy  in  any  newspaper  or  periodical 
Q  to  be  selected  by  the  plaintiff  in 
>n,  and  that  every  such  defendant 

I  filing  such  plea  be  at  liberty  to 
Court  a  sum  of  money  by  way  of 
r  the  ioiury  sustained  by  the  publi- 
such  libel,  and  such  payment  into 

II  be  of  the  same  efiect  and  be  avail- 
I  same  manner  and  to  the  same  ex* 


tent,  and  be  subject  to  the  same  rules  and 
regulations  as  to  payment  of  costs  and  the 
form  of  pleading,  except  so  far  as  regards  the 
pleading  of  the  additional  facts  hereinbefore 
required  to  be  pleaded  by  such  defendant,  as 
if  actions  for  libel  had  not  been  excepted 
from  the  personal  actions  in  which  it  is  lawful 
to  pay  money  into  Court,  (under  3  &  4  Will. 
4,  c.  42),  and  that  to  such  plea  to  such  ac- 
tion it  shall  be  competent  to  the  plaintiff  to 
reply  generally  denying  the  whole  of  such 
plea.'*  Mr.  Cooke  observes  in  his  Treatise 
on  Defamation,  p.  361,  "  That  the  replication 
here  pointed  out,  like  the  pleas  to  which  it 
replies,  is  a  specimen  of  statutory  special 
pleading,  violating  all  the  pleading  rules  of 
the  common  law." 

(g)  If  the  publication  be  ordinarily  pub- 
lished at  intervals  exceeding  a  week,  the  plea 
may  state,  if  the  fact,  **  that  at  the  earliest 
opportunity  after  the  commencement  of  this 
suit,  to  wit,  on  [^c],  he  offered  to  the  plain- 
tiff to  publish  a  full  apology  for  the  said 
libel  in  any  newspaper  or  other  periodical 
publication  to  be  selected  by  the  plaintiff, 
which  said  apology  was  and  is,  [^c.]"  as  in 
the  text. 

XX 
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says  that  "  afterwards  and  btfore  'tlie  commencement  of  this  suit,  (A)  to  wit, 
on  [i^c.],"  he  inserted  (i)  and  publisherl  in  the  said  public  newspaper  [or 
"  periodical  pubhcation,"]  a  full  apology  foe  the  aaid  libel,  which  said 
apology  was  and  is  in  the  worda  and  figures  following,  that  is  to  say,  [let  it 
out  verbatim ;]  and  the  defendant  now  brings  into  Court  tlie  aum  of  £■-  ■- , 
\coHclttde  as  ante,  Form  1,  ^77. 

7.  Replication,  de  Injuria,  in  an  Action  for  Libel  or  Slander. 

The  replication  de  injuria,  ante,  64S,  trhich  denies  all  tbc  matters  of  Tact  stated  in 
tlie  plea,  u  sutRcipnt.  where  tlie  trui/i  of  the  scandal,  ur  other  ground  of  justificatiOD, 
forms  the  auliject  of  defence ;  we  I  Baund.  244,  n.  7. 


LICENSE. 

The  plea  will  be  timilat   to   the  form  in   Treipass,  poil,   substituting   the    nord 
"  grievaaoM"  for  "  tmpatta," 


LIEN.    See  "  Pica*  in  Detinue,"  *'  Lien,"  o 


LIMITATIONS,  PLEA  OF  THE  STATUTE  OF. 

1.  Notgwlty,  ante,  64S,]    2.  And  for  a  further  plea  in  thia  behalf,  the 

defendant  says  that  ilie  siiid  several  causes  of  action  in  the  said  declaration 
mentioned  di.i  not,  nor  <li<l  lillur  of  (hem.  „'rr,H-  U>  tliv  plaiiuiirf/)  al  .-.ny 
lime  wiiiiiji  i7ryeri.s(/-)ncM  licf.n--  ihc 
tliis  the  defendant  is  ready  lo  vi'iify. 


MAIJdOrS  AI{Ri:s'l'  AM)   I'ltOSlTIiTION. 

Obs     Effect   of  not  ciiilli-,  <i(,f,:  fill .      T\u- ,1,  l,',m',:-lH'^i  (.s   Id   ^^]Ml,   s.-e  n,i(,',  S83, 

iicilc  (<0)  ofllic  origiiinl  pri>soriitiu]i  ii>  sit-lhrn  nmsl  ln>  •.ppciiilly  li-^ivrrsed  :    Ual- 

(/.)  Ur  ■'  at  the  Milieu  opportunity  nfler  ((.)  2)   .Inc.  1,   c.   Hi.   s.   ;l.      llulQctioni 

fftc.]"                                                '              '  !)rou^;l,(    iviiliin    Un,    vcar^    ;.lier   ijlc    words 

{i)  Si-e  fli'if,  note  ao.  spoktn ;  »(.     lly  5  .\  6  Wet.  e.  <I7,  s.  5, 

(j)   A'dI  s<rr(fu  nitliin  bI«  years  is  a  liail  "  the  [uriod   williin   wliicli  any  action   may 

plea  on  demuntr,  where  the  cau*e  of  nclioii  be  brou^lil  Un   any  ihiag  done  ui:dor  the  au- 

doei  nol  accrue  iinmeJiileiy  the  gnevanre  is  thoiiiy  or   in  pmtuancc  of  .inv  public,  local 

see  p)ea  and  replieation  in 'itjiintfiii(,aii(l  ob9.  uiIut   act^   of  a   local   and   jicison-^l    naturg, 

ani),  356.    As  to  pleading  that  a  noisauec  'hall  he  Itru  ytriri,  or  in  caie  of  contiiiuiDg 

had  been   carrieii    on   by    defendant   twenty  ilatnaije,    then   wilhin    I'nr    year    after     luch 

vein  before  plaintiff  had   any  iultrent  in  hi,  damage  .shall  have  ceased."     See  Bameit  «. 

pieniisea,  >ec  ilUhmn  v.   Virlham.  2   liin^.  C'<u,  g.  II.  Kov.  1114<>;   CncA  v.  Ccnl,  12  At. 

li.'.C.134;  IJHhv. /Ju«,  4iJing.N.C.la3.  &  W,  234. 
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kins  ▼.  JLUf  5  M.  &  W.  270.  So  in  an  action  for  a  malicious  outlawry,  the 
raieral  issue  would  not  deny  the  allegation  of  the  reversal  of  the  outlawry ; 
l}rummond  v.  Pigou,  2  Bing.  N.  C.  114;  nor  in  an  action  for  maliciou^y 
imiiiff  a  flat  in  bankruptcy  would  it  deny  the  annulling  of  the  fiat;  Atkinson 
y.  Riueighj  3  Q.  B.  79.  If  in  an  action  for  maliciously  preferring  an  indict- 
ment, containing  several  assignments  of  peijury,  the  defendant  had  probable 
cailfe  for  some,  though  not  for  others,  he  should  plead  a  justification  as  to  the 
first,  (or  he  will  not  be  allowed  to  give  evidence  of  it,)  and  pay  money  into 
Court  on  the  others;  Ellis  v.  Abrahams,  15  L.  J.  221,  Q.  B. 


Plea  to  an  Action  for  a  malicious  Prosecution  that  it  was  not 

determined.  (/) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  [the  said 
Uof  indictment  was  not  returned  to  the  said  Court  by  the  said  jurors  in 
)nn  aforesaid  <*  not  found"],  nor  was  the  said  prosecution  ended  and  deter- 
ined  in  manner  and  form  as  above  alleged ;  and  of  this  the  defendant  puts 
inidf  upon  the  country,  &c. 

MARKETS. 


See  cases,  &c.,  referred  to,  anle,  689.  If  the  plaintiffs  title  to  the  market  be  denied, 
Kvene  the  introductory  allegation  of  the  right  in  the  declaration,  concluding  to  the 
^tiy.  The  plea  of  not  guilty  would  put  in  issue  only  the  fact  of  encroachment  on 
I  idsmtiff '•  right.  See  forms  of  other  traverses,  Mayor  of  Macclesfield  v.  Chapman y 
5M.&  W.  18. 


MASTER  AND  SERVANT. 


Plea  that  the  Party  seduced^  6^c*,  was  not  the  Servant  of  the 

Plaintiff,  (m) 

!•  Not  guilty f  antCf  642.]  2.  And  for  a  further  plea  in  this  behalf,  the 
^dant  says  that  the  said  IMary"]  was  not  at  either  of  the  said  times 
hen  [4*c.]  the  servant  of  the  plaintiff,  in  manner  and  form  as  above  al« 
Red ;  and  of  this  the  defendant  puts  himself  on  the  country,  &c. 


(0  See  the  declaration »  ante,  590,  and 
"llier  Ibrm  of  plea,  Coombe  v.  Capron, 
Mood.  &  Rob.  398,  in  which  the  words 
'^  the  brackets  were  omitted.  Where 
*  1^  is  alleged  to  have  been  determined 
'  **  judgneiil  as  appears  by  record,"  nvl 
'  fiord  would  seem  the  proper  plea.  See 
'MMiv.Jmcs,  15M.&W.  191. 
(•)  See  ibrm,  &c.,  Harris  v.  Butler,  2 
»it  W.  639  ;  Tomnc§  v.  Cibbont,  5  Q.  B. 
h    DtclaratioDS,  &c.,  ante^  590.      Not 


guilty  puts  in  issue  merely  the  fact  of  seduc- 
tion, &c.,  but  not  whether  the  party  seduced 
was  the  servant  of  the  plaintiff ;  Torrenee  v. 
GibbotiSf  supra;  and  semble,  the  action  will 
lie  if  in  consequence  of  the  sedaction  the  ser- 
vices of  the  girl  be  \eai grateful  to  the  parent, 
though  there  be  no  pecuniarif  damage  from 
loss  of  service.  Eager  v.  Grimwood,  £xch. 
Jan.  17,  1847.  If  the  defence  be  that  the 
plainiiff  consented  to  the  connexion,  plead 
liceose,  see  ante,  660. 


X  X  2 
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MISCHIEVOUS  ANIMALS,  (h) 

J.  Plea  that  the  Defendant's  Dog  attacked  the  Plaintiff  because  he 
irritated  it. 
\.  Sot  guilty,  ante,  6^%.']  S.  And  for  a  further  plea  in  this  behalf  the 
defendant  says  that  just  before  tite  said  time,  when,  [^'c],  to  wU,  on  the 
day  and  year  in  the  declaration  mentioned,  the  plaintiff,  nithout  tbe  leave 
or  license  and  against  ihe  nill  of  the  defendant,  and  without  any  good,  just 
or  reasonable  cause  or  lawful  occasion,  leazed,  annoyed  and  irritated  the 
said  dog  iu  the  declaration  mentioned,  and  that  the  said  attack  of  the  said 
dog  upon  iind  tlie  said  biting  of  tbe  plaintilt'by  (he  said  dog  in  the  declsra- 
lion  mentioned,  vrere  entirely  caused  and  occasioned  by  and  through  tbe 
said  teasing,  annoying  and  irritating  of  tbe  said  dog  by  the  plaintiff  as 
aforetaid,  and  of  ibc  plaintiff's  own  wrong,  and  not  by,  through  or  in  COD- 
sequence  of  any  babit,  tendency,  propensity,  disposition  oc  custoiD  of  tlie 
said  dog  to  attack  or  bite  mankind ;  and  this  the  defendant  ia  ready  ta 
verify,  &c. 

2.  Plea  that  the  Plaintiff  was  warned  not  to  go  near  the  Dog,  Jfc., 
hut  did  so,  wherefore,  Sic. 
i.  Not  guillj/,  ante,  €iS.]     S.  And  for  a  further  plea  in  this  behalf  the 
defendant  says  tbat  before  and  at  tbe  said  time  when  [^'cj  in  the  dectara- 
tion  tnentioned,  he  the  defendant  liad  caused  the  said  dog  to  be  tied  and 
fastened  up  in  a  careful  and  proper  ina 
certain   premise's   of  biin   thi;  d.-icndam, 
said  lime  when  [*<:.]  any  ffigbt  or]  oc 
further  siiith,  thiil  before  and  at  [he  time 
and   then  was  vvaruod   ;>nd   faulioiicd  n-; 
teazing  and  inciting  tlio  sanif  ;    Vet  tliv  ( 


ml  this  il.L'  dcI'L-iulaiit  is  r.^uiy  to  v 


NKGI.IGIINCI;. 

See  "  Agoiila,"   "  lliiilces,"   "  Carclosiiic.-a,"   "  Carriages,"   "  Nuisances,"   "  Mis- 
chievous Animals,"  "  Miister."  &c  , '•  Sliips."     Klil'ct  ol' not  guilty,  niih,  Gil. 

(-0  Seelliedec)aralionnndnbs..i-,tf,S!l3.  llo.i,  //njun  v,  .'ihar,f.  7  T.  &   P.  735;  >i 

lYul  gHill)!  ii    ill   general    a   sulHclent    pita  al-o  Ihal  llic  dufi-ndnnl  kepi  il,  knuwing  ii  to 

in  case  for  an  injmj  done  l>j  llm  deftndsiii's  lie  so,  TlMnm  v.  Morgnii,  'i  C  M.  i  R. 

ilag  or  cattle)  lor  il  put-'  in  issue  ih.U   ihe  4%;   leeGdoiiJ  v.  Diekrxtoa,  4  Cd.  18  ■ ; 

iinimal  di.l  the  iicl  coniptjincl  of.  and  hss  gf  see  „<.ie,  1,4 1 .    I'lvas  juslilViog  chootiD|  dogi, 

■  savage  it iiposilion  as  alleged  in  the  declara-  iSc.,  jiuil. 
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NUISANCES. 


See  Pleas,  "  Ancient  Lights/'  "  Common,"  "  Negligence,"  "  Reversion,"  "  Ways," 
'Watercourses."  Forms  of  declarations  and  notes,  antCf  .594  to  601.  Effect  of  not 
^dkff  4mt€f  641.  If  the  defence  were,  that  the  nuisance,  if  any,  was  of  a  public 
latarey  and  that  the  plaintiff  has  not  sustained  any  special  damage,  enabling  him  to  sue, 
'tee  ante,  631,  obs.),  the  special  damage  ought  to  be  traversed  in  the  terms  in  which 
t  b  aOeged,  ante,  633 ;  and  see  the  form  in  slander,  antCj  656.  In  a  declaration  for  a 
Hybancey  the  inducement,  or  assertion  of  right  to  the  thing  affected ;  (see  per  Patteson,  J., 
htian  ▼.  Brovm,  3A.  &E.  312;)  as  that  the  plaintiff  was  entitled  to  the  enjoyment 
f  the  rapport  of  defendant's  house  or  foundations,  &c.,  or  was  entitled  to  the  enjoy- 
ieiit  of  water,  &c.,  or  was  possessed  of  a  house,  &c.,  is  not  denied  by  not  guilty, 
lid  therefore  must  be  specially  traversed  in  the  words  of  the  averment,  concluding  to 
be  eountry;  and  see  per  Tindal,  C.  J.,  in  Ross  v.  Groves,  5  M.  &  G.  613.  Thus  to 
n  actum  for  removing  land  which  supported  plaintifTs  house,  (see  declaration,  ante, 
c696.  Form  3),  the  defendant  might  plead — 1.  That  the  land  on  whidi  the  plaintiff's 
ante  flood  was  not  supported,  &c.,  by  the  other  land ;  2.  That  the  plaintiff  was  not 
ntided  to  as  of  right  to  his  land  being  supported,  &c.,  by  the  other  land ;  see  these 
bfnia  Hide  v.  Thomborotteh,  2  C.  &  K.  252 ;  and  similar  forms  Trower  v.  Chadioick, 
rBbg.  N.  C.  339 ;  Partridge  v.  Scott,  3  M.  &  W.  220.  As  to  a  right  to  cause  a 
gained  by  length  of  time,  ante,  "  Limitations,"  Plea  of.  Prescriptive  right  to 
a  nuisance;  Flight  v.  Thomas,  10  A.  &  E.  590. 


PATENTS. 


See  the  declaration,  ante,  602.  Not  guilty  would  deny  only  the  fact  of  the  infringe- 
rioit,  that  IS,  the  breaches  as  alleged  in  the  declaration,  and  under  it  the  defendant 
njdbft  show  that  the  articles  made,  or  the  process  pursued  by  him,  was  substantially 
fifeent  horn  the  plaintiff's ;  see  Webster  on  Patents,  114,  note  (/?) ;  Heath  v.  Unwin, 
13  M.  ft  W.  583. 


1.  That  the  Plaintiff  is  not  the  Inventor,  (o) 

'  -And  for  a  further  plea  in  this  behalf  the  defendant  says  that  the  plaintiff 
[#  **  Ae  said  S.  P."]  was  not  the  true  and  Jirst  inventor  of  the  said  [undis- 
tbiaied  part  of  the  said]  alleged  invention  [and  improvements]  in  the  letters- 
fMit  and  specification  in  the  said  declaration  mentioned,  in  manner  and 
WH  as  the  plaintiff  hath  above  in  that  behalf  alleged ;  and  of  this  the 

lllftiMlant  puts  himself  upon  the  country,  &c. 

«■-.'.  •■ 

2.  That  the  Queen  did  not  grant  the  Patent,  (p) 

And  for  a  [further]  plea  in  this  behalf  the  defendant  says  that  her  said 
*^esty  did  not  give  and  grant  unto  the  plaintiffs,  their  executors,  admi- 
''wUitorB  and  assigns,  her  especial  license,  full  power,  sole  privilege  and 

^(t)  See  form,  &c.,  Rustell  v.  Ledsam,  14  (p)  See  form,  &c.,  Bedellt  v.  Massey,  7  M. 

fjk^  W.  677  ;  Law,  &c.,  Stead  ▼•  WiUiams,     Ac  G.  631 .    Where  the  action  is  by  the  assignee 


e2^Jr«&0•841.    The  words  'Mrue  and  first  of  a  patent,  this  plea  will  be  allowed  along 

Si^sHw"'  are  satisfied  by  the  plaintiff  being  with  a  traverse  of  the  assignment;  Bennett  v. 

*i|OlkiBal  discoterer,  the  discoverer  and  im-  Smith,  2  D.  &  L.  380 ;  iS.  C.  13  M.  &  W. 

w  Iran  abroad,  or  the  importer  only;  552. 
rd  T.  Egirum,  15  L.  J.  270,  C.  P. 


«t*  PLEAS,  &c.  IN  CASE:— PATENTS. 

authority,  tbat  they  the  said  plaintiffs,  their  executors,  adminiatrators  aoA 
assigns,  by  themselves  or  by  their  deputy  or  deputies,  servaats  or  agents,  or 
such  others  as  they  the  said  plaintiffs,  their  executors,  administrators  or 
assigns,  should  agree  with,  and  no  others,  should  and  lawfully  might  loakei 
use  and  exercise,  the  said  supposed  invention  of  improvements  [in  the  tmM*- 
/aclurc  of  rlaslic  fahrici  and  articles  of  clastic  fabrics,']  in  the  declaralion 
mentioned,  in  iiiannrr  ;ind  form  as  in  the  declaration  in  that  behalf  is  alleged ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &'c. 


3.  That  the  Specification  does  not  sufficiently  detcribe  the 
Invention,  (q) 
And  for  a  further  plea  in  this  behalf  the  defendant  says  that  the  said 
S.  P.  did  not  within  six  [calendar]  months  next  and  im mediately  afVer  the 
data  of  the  said  letters-patent  describe  or  ascertain  the  nature  of  the  said 
invention  in  the  said  declaration  nieniioned,  and  in  what  manner  the  same 
was  and  is  to  be  or  might  be  perfanned,  in  manner  and  form  as  the  plaintiff 
has  in  that  behalf  above  alleged  ;  and  of  this  the  defendant  puts  himself 
upon  the  country,  Sue. 


4.   That  the  Plaintiff  did  not  inroll  the  SpecificatUm.  (r) 
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5.  That  the  Invention  was  not  New.  {$) 

n  a  further  plea  in  this  behalf  the  defendant  says  that  the  said 
imed  part  (t)  of  the  said]  supposed  invention  in  the  letters-patent 
fication  in  the  declaration  mentioned  was  not  at  the  time  of  making 
iting  the  said  letters-patent  new  as  to  the  public  use  and  exercise 
but,  on  the  contrary  thereof,  had  been  and  was  wholly  and  in  part 
and  generally  practised,  used,  and  vended,  to  wit,  within  that  part 
lited  kingdom  of  Great  Britain  and  Ireland  called  [England,]  before 
and  grant  of  the  said  letters-patent,  to  wit,  on  [4*<7f]f  an<I  oi^  divers 
^8  between  that  day  and  the  date  and  grant  of  the  said  letters-patent ; 
the  defendant  is  ready  to  verify,  &c. 


\at  the  Invention  was  not  an  Invention  of  any  Manufacture 
which  could  be  the  subject  of  a  Patent,  (u) 

■)T  a  further  plea  in  that  behalf  (he  defendant  says  that  the  said 
imed  part  of  the  said]  letters-patent  were  not  nor  arc  letters-patent 
le  working  or  making  of  any  manner  of  manufacture  within  this 
:cording  to  the  true  intent  and  meaning  of  the  statute  in  such  case 
i  provided ;   and  this  the  defendant  is  ready  to  verify,  &c. 


the  Queen  granted  the  Patent  on  the  Representation  of  the 
intiff  that  it  was  an  Improvement  whereas  it  was  none,  {x) 
)r  a  further  plea  in  this  behalf  the  defendant  says  that  before  the 
)f  the  said  supposed  letters-patent  in  the  declaration  mentioned,  to 


forms  and  law  Jdorgan  v.  Seaward, 
'•  545 ;  Carpenter  v.  Smtth,  9  M.  6c 
Stat.  21  Jac.  1,  c.  3,  s.  6,  protects 
nt  "  of  the  solo  working  or  making 
nnerof  new  manufactures  in  this 
e  true  and  first  inventor."  Under 
t  a  plea  is  bad  which  states  that  the 

not  a  new  manufacturej  as  being 
helher  the  defendant  meant  to  deny 
ibject-matter  of  the  patent  was  a 
re  within  the  statute,  or  that  it  was 
tarjf  V.  Cbugh,  2  Q.  B.  474 ;  see 
m  V.  Bateman,  3  M.  &  G.  773. 
lots  not  mean  a  use  by  the  public 
but  a  use  in  public  (see  Bentley  v. 

C.  &  K.  587,)  so  as  to  come  to 
dge  of  others  than  the  inventor,  as 
ed  from  the  use  of  it  by  himself  in 
arpenter  v.  Smith,  9  M.  &  S.  300. 

pieviooa  publication  su£Bicient  to 
raoty  see  Alor^n  v.  SeavMTd,iupra, 
vbat  is  a  new  invention,  see  liuuell 

14  M.&  W.  679 :  Crane  v.  Price, 
,  580.  Plaintiff  should  give  some 
lence  of  novelty  on  this  plea  by 


calling  persons  acquainted  with  the  particular 
trade  to  prove  they  never  before  heard  of  a 
similar  invention ;  Manton  v.  Parker,  Webs. 
Pat.  128.  If  an  invention  be  only  an  im- 
proved process,  that  will  not  sustain  a  patent 
unless  there  be  novelty  of  invention  or  combi- 
nation in  it ;  Gibton  v.  Brand,  4  M.  &  G.  179. 
Pleas  that  will  be  allowed  together;  Bentley 
v.  Keighley,  6  M.  &  G.  1039. 

(0  Defendant  will  not  be  allowed  to  plead 
that  the  whole  invention  was  not  new,  and  also 
that  the  undisclaimed  part  was  not  new  ; 
Clarke  v.  Kenrick,  12  M.  flc  W.  279. 

(fi)  This  defence  conld  not  be  taken  under 
either  of  the  two  last  pleas  ;  Cillett  v.  Wilby, 
9  C.  &  P.  334 ;  see  also  Walton  v.  Bateman, 
3  M.  &  G.  773 ;  Spilebury  v.  CUntgh,  2  Q.  a 
474.  If  the  specification  be  not  set  out  in  the 
declaration,  it  would  be  advisable  to  set  it  out 
in  this  plea,  when  the  question  would  be  de- 
cided on  demurrer ;  see  per  Tindal,  C.  J.,  Gih* 
son  v.  Brand,  4  M.  &  G.'197. 

(x)  See  form,  &c..  Bedells  v.  Mauey,  7  M. 
&  G.  631 ;  this  plea  takes  a  different  defence 
from  that  of  Form  9,  post,  for  "  the  invention 
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wit,  Oil  [^c.].  tlie  plaintijfs  by  llieir  petition  in  the  said  supposed  letten- 
ipatont  and  declaration  mentioneil,  represented  and  suggested  unto  Iier  said 
Msjeaty  that  the  said  supposed  invention  was  an  invention  of  iraprovemeon 
in  the  manuracture  of  [elaHic  fahricM  and  articles  of  elastic  fahrict],  aod  the 
defendant  further  says  that  her  said  Majesty,  believing  and  confiding  in  and 
acting  and  proceeding  upon  [lie  said  repreaeatalion  and  suggestion  of  ibe 
plaintifis,  and  in  pursuanec  of  and  in  consideration  thereof  did  make  the 
said  supposed  1e tiers-patent  imd  also  the  gifl  and  grant  in  the  declaratiOD 
alleged  to  have  been  made  ;  and  the  defendant  further  sayti  that  the  repre- 
sentation and  suggestion  so  made  as  nforesaid  was  and  is  false  and  untnie, 
and  lier  said  Majesty  was  thereby  misinformed  and  deceived,  and  that  the 
said  supposed  invention  tvas  not  an  invention  of  improvements  in  [elaslie 
fabr'tes  and  articles  of  elastic  fabrics]  iu  manner  and  form  as  by  the  plaintiff 
Eo  falsely  and  untruly  represented  and  suggested  to  her  Majesty  as  afore- 
said, whereby  and  by  reason  nhereof  the  said  supposed  letters-patent  were 
and  aie  null  and  void ;  and  this  the  defendant  is  ready  to  verify,  &c. 


8.  That  the  Title  of  ike  Invention  is  too  vague,  and  ia  at  variance 
with  the  Description  of  the  Invention  in  the  Specification. 

Stead  V.  WUlinms,  7  M.  Si  G.  822,  and  see  ante,  664,  note  (</) ;  Beard  v.  Egtrtaa,  IS 
L.  J.  270,  C,  P.  Vogupneas  wiQ  not  involidale,  uiileaa  there  be  fraud  on  the  crown  or 
prejudice  to  the  public  ;  Cook  v.  Bearte.  13  L.  J.  183,  Q.  B. 
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10.   That  the  Invention  is  prejudicial  to  the  Ptiblic.  (i/) 

And  for  a  further  plea  in  this  behalf  the  defendant  says  that  the  said 

iiipposed  invention  in  the  said  declaration  and  letters-patent  and  instru- 

nent  in  writing  mentioned,  at  the  lime  of  the  said  grant,  was  and  from 


mij  be  in  improvement,  anil  jet  may  be  of  no  &  W,  545; 

use  or  pTejudlrial  lo  ihe  public  ;"  per  Tindal,  573  ;    Utad 

C.L.  ibiJ.;  see  nlso   Huaill  v.   LrcJsnni.  tl  and   anollier 

U.ii.  W.647;  S.  C.  1  U.  ic  1^347.  Pal,  117  ;  ai 
(</)  See  farais  Morgan  v.  Staieard,  2    M. 


iiJiA  v.KMUf,  3  Bing.  N.C. 
I'illiams,  7  M.  &  O.  8il ; 
n  sugptsled  in   Webiter  OO 
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tbence  hitherto  hath  been  and  still  is  prejudicial  and  inconvenient  to  the 
•ttbjccta  of  our  lady  the  Queen  in  this,  to  wit,  that  lamps  made  with  and  ac- 
cording to  the  said  supposed  improvement  and  invention,  or  upon  the  prin- 
ciple thereof^  were  and  subject  and  liable  and  calculated  to  burst  and 
explode  and  blow  up,  and  thereby  to  injure  persons  then  being  near  the 
wmwoef  and  to  communicate  fire  to  any  combustible  articles,  or  other  articles 
and  things  capable  of  catching  fire,  then  being  near  the  same,  and  also  to 
break,  injure,  and  destroy  glass  and  other  articles  and  things  being  near 
such  lamps  on  the  occasion  of  their  bursting,  exploding,  and  blowing  up  as 
aforesaid ;  and  this  the  defendant  is  ready  to  verify,  &c. 


11.  That  the  Infringement  was  before  the  Disclaimer,  ti;c.  mentioned 

in  the  Declaration. 

Perry  v.  Skinner,  2  M.  &  W.  471. 


Notices  to  be  delivered  with  the  above  Pleas,  (a) 

Take  notice,  that  the  defendants,  on  the  trial  of  this  cause,  besides  deny- 
ing the  infringement  of  the  patent  and  the  title  of  the  plaintiff,  will  rely  upon 
the  following  objections  to  the  validity  of  the  letters-patent  mentioned  in  the 
declaration ;  that  is  to  say, — 

First.-  -  That  the  invention  was  not  new  at  the  time  of  granting  the  letters- 
patent.  {See  pleOf  ante.  Form  5.) 
Secondly. — That  before  and  at  the  time  of  granting  the  letters-patent,  the 
invention  and  each  of  the  [six]  parts  (6)  thereof  were  known  to  M.  R. 
aitd  others,  (c)  and  that  from  them,  or  some  or  one  of  them,  S.  P.,  the 
patentee^  obtained  or  derived  his  knowledge  of  the  said  invention.  {See 
plea^  ante,  665,  Form  5.) 


(m)  See  foims,  &c.,  Bentley  v.  Keighley,  7 
H.&G.6S2.  By5&6Wni.4,c.  83,s.  5, 
**  in  any  action  brought  for  infringing  any  let- 
Mn-pnttnt,  the  defendant  on  pleading  thereto 
shall  give  to  the  plaintiff  a  notice  of  any  ob- 
jections on  whicn  he  means  to  rely  at  the 
trial  of  snch  action."  If  the  notices  delivered 
an  not  sufficiently  explicit,  the  defendant 
abonld  apply  to  the  Court  or  a  judge  to  compel 
Hm  dclivenf  of  better  ones,  Bulnois  v.  Mae- 
ftsasiff,  4  6ing.  N.  C.  127 ;  as  he  cannot 
o^acl  mt  llt«  trial  that  they  are  too  general, 
JTfflteNi  ▼.  Hmford,  8  M.  &  W.  806 ;  or  go 
brfWMl  those  which  have  been  delivered, 
Mmcnawwra  v.  HuUe,  1  Car.  &  Marsh.  471. 

Sect.  6  enacts,  that  in  taxing  the  costs  of 
sacli  actions,  resard  shall  be  had  to  the  part 
of  aadi  ease  which  has  been  proved  at  the 
trial,  which  shall  be  certified  by  the  presiding 
jadge,  and  the  costs  of  each  part  of  the  case 


shall  be  given  according  as  either  party  baa 
succeeded  or  failed  therein,  regard  being  had 
to  the  notice  of  objections  as  well  as  the 
counts  in  the  declaration,  and  without  regard 
to'  the  general  result  of  the  trial.  The  efiisct 
of  the  BUtute  is  to  make  the  objections  sepa- 
rate issues,  and  the  judge's  certificate  should 
be  as  to  the  determination  of  each  objection, 
of  which  notice  has  been  given,  and  not  as  to 
the  issues  in  the  pleadings ;  Loih  v.  Hague^ 
5  M.  &  W.  387. 

(6)  It  is  necessary  to  state  what  parts  of 
the  invention  have  been  used  before ;  Fithtr 
v.  Dewick,  4  B.  N.  C.  706 ;  Heath  v.  Unwin, 
10  M.  &c  W.  685. 

(c)  The  Court  refused  to  strike  ont  the 
words  '*  and  others  ;**  Beasley  v.  Keighley,  7 
M.  &  G.  652;  and  see  Reg,  v.  Walter,  2 
Q.  B.  969. 
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Thirdly. — Tliat  the  said  S.  P.  was  not  the  tirst  and  true  inventor  of  ths  ul^ 
invention,  or  of  any  part  thereof{rf),  and  that  M,  R.  and  others  were 
respectively  the  first  and  true  inventors  of  the  said  invention,  and  of 
eachparttbereof  [except  the  fourth  part  thereof].  (See  plea,  ante,  669, 
Fomi  1.) 

Fourthly. — Tliai  the  invention,  nt  the  time  of  granting  the  letters -patent, 
was  not,  nor  was  any  part  thereof,  new,  as  to  the  public  use  and  exer- 
cise thereof  in  England  ;  and  that  the  said  invention,  and  eacb  part 
thereof,  except  the  [fourth]  part  thereof,  before  the  granting  of  tbe  said 

letters-patent,  were  used  (r)  by  the  said  M.  R.  and  others  at ,  In 

England.  (/)     {See  plea,  ante,  665,  Form  5.) 

Fifthly. — That  the  inroUed  specification  of  the  invention  is  insufHcient  and 
uncertain ;  that  it  does  not  describe  with  sufficient  particularity  tbe 
nEttture  of  the  invention,  (g)  or  in  what  way  it  is  to  be  or  may  be  used ; 
and  that  the  said  Bpecification  is  not  sufficiently  intelligible  to  enable  a 
workman  of  competent  skill  to  make,  construct,  put  in  practice  or  me 
tbe  said  invention  in  all  its  parts,  (h).     (_See  plea,  ante,  664-,  Form  3.) 

Sixthly.— That  the  invention  is  not,  and  that  no  part  thereof  (and  parti- 
cularly tlie  fourth  part  thereof)  is  not  the  subject  of  a  patent.  (^Set 
pUa,  ante,  665,  Form  tj.) 

Stvenihly. — That  the  said  invention  was  and  is  (and  particularly  tike  fourth 
part  thereof  was  and  is)  uselesa,  trivia!,  immaterial,  valueless  and  un- 
neceaiary  for  effecting  the  purpose  proposed.  {See  plea,  nUe,  66S, 
Form  9.) 

Lastly.— That  the  siiccifiti.timi  u^is  uol  iiiroiltd  in  time.  {-Sec  pica,  a»l€, 
liiil,rurm  I.) 

Dated  this d.iy  vl-—-,  V.mi^,  ^S.t;. 

.\.v. .  I..  xM., 

To  Mr.  1'.  il,  I'hviiiiiUs  ■.iUoi-m-\.  Duli-mlmii  s  atiorne\. 


u-iii.  iO  SI.  .t\V.0H5;  i.f.L;lJ.\.  S,  i;;j;  >.    (.    N    i\.    a.    \\  .    Hii ,    Liut   ilic    iiollre 

in.enlor;    lt:s,<il  v.   Luha,..',][    M.  '\    \i  .  hr.uj'i   ll,.,t  no  >(K.oitkaliuii  al  alt  l.ai  been 

647.S.1'.  liij'.ll.a,  ,.r  il.:il  iW  ouc  qtluallyioi-olledis 

(t)  Where  tlic  iiolioe  suieil  liial   lln'  n.-  lll^ul^lt■lL■lll ;   id. 

vention  liad  been  jiuUlialivd  in  liuuka,  Jl  ws--  '  'O    I  ln^   ii   :'iilHi'iQnt',    f/ .villi  v.    (''ii.iii. 

helJ  that  tlic  booki  muii  be  iianiLiI ;  jirJ  v'l-  ^"j"".     A   imiiiL-  ^.llictJ   suiicd   iliat   '■  iht 

.'dnmv.  iJiTgcr,  5  M.lx  C.2IIH.  >|^iiil,  jiiun  ,11,1  not  suHii  lemly  ilutidguislibe- 

mention  apUice  whcrclhcin»cnlioii  hn,l  Uteii  htlJ  tulliiitiii  i  J,>ne-  v,  iii'i^'f i ,  6  M.  &  G. 

used  ;  Jauts  v.  lkrg(r,3  M.  ^  li.-illli;  .fi  "JOii.   ¥o  uho  "  that  the  spec ilical ion  did  not 

,jit.?  ate  Thi  Heme  Tile  Compana  v.  ^eil>^■n,  stale  tlie  niuil  tKnuflcldl  tnelhud  nilli  wbicb 
cnlar  was  aci^uamlcd  of  pracu^iDj  the 
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8.  JRepUcation  to  Form,  that  the  Invention  is  New, 

C&mmencement,  ante,  23.]  —  Says  that  the  said  invention  in  the  said 
declaration  mentioned  was,  at  the  time  of  making  and  granting  the  said  letters- 
patent,  new  as  to  the  public  use  and  exercise  thereof,  and  had  not  at  any 
time  before  the  date  of  the  said  letters-patent  been  wholly  or  in  part  publicly 
or  generally  practised,  used  or  vended  in  England  in  manner  and  form  as 

tbe  defendant  hath  in  the  said plea  alleged ;  and  this  the  plaintiffs  pray 

may  be  inquired  of  by  the  country,  &c. 

9.  Replication  to  Form,  that  the  Invention  was  Useful,  ^c. 

Cammencementf  ante,  23.]  —  Says  that  the  said  invention  in  the  said  de- 
claration mentioned  was  at  the  time  of  making  and  granting  the  said  letters- 
patent,  and  afterwards  and  still  is^  of  public  and  general  use,  benefit  and 
advantage,  and  the  same  was  and  is  in  truth  and  in  fact  an  improvement  and 
beneficial  to  the  public  ;  and  this  the  plaintiffs  pray  may  be  inquired  of  by 
the  country,  &c, 

PAYMENT  INTO  COURT. 


Money  may  be  paid  into  Court,  bj/  leave  of  the  Court  or  a  judge,  as  to  the  whole  or 
part  of  the  grievances,  in  all  actions  on  the  rase,  &c.  (except  actions  for  assault  and  bat- 
teiy,  false  imprisonment,  (see  Newton  v.  Holfbrd,  2  D.  &  L.  554,)  libels  (see  now 
6  &  7  Vict.  o.  96;  ante,  obs.)  slander,  fnalicious  arrest  or  prosecutions,  crim.  con.  or 
■eduction;  (see  an/e,  375),  as  in  trover.  Cook  v.  Nicholson,  6  C.  &  P.  712 ;  see  form 
there ;  or  by  a  landlord  for  dilapidations,  &c,  Woocls  v.  Pope,  6  C.  &  P.  782.  The 
fonn  of  the  plea  in  case  will  be  as  in  assumpsit,  ante,  376.  Form  where  the  money  was 
paid  into  Court  before  declaration,  post,  "Trespass,"  Fleas,  "  Payment."  As  to  pay- 
ment into  Court  by  a  carrier,  see  ante,  645,  obs. 


PEWS, 


See  ante,  605,  tit.  "Pews."    The  plea  of  not  guilty  would  deny  only  the  fact  of  dis- 
tiiiliance ;  and  in  order  to  dispute  the  plaintiff's  title  it  must  be  expressly  traversed. 


RELEASE. 


fiorm  in  assmnpsit,  ante,  382,  which  will  apply  in  case,  stating  that  "  after 
the  cmnmitting  of  the  said  several  grievances  in  the  said  declaration  mentioned,  and 


REVERSION. 


£fibci  of  "  not  guUty;*  ante,  640,  <*  landlord,  &c."    Sembie,  defendant  might  plead 
tMemastum.    Where  the  acts  complained  of  atejmtifi^,  of  course  there  moat 


ttO  PLEAS,  &i;.  IN  CASE  :— RtOT. 

b* ■  ipeeial pica Hccordin^y ;  lee  GriffiIhsv.Jona,l  M. &W. 731:  wiftiwi 
juiti^  pullinE'  dowa  a  cbininey,  on  tlie  ground  (hat  it  was  a  public  or  private  nuUsDce; 
Sanjord  v.  WooJi,  7  M.  &  G.  G25.  See  form  of  pica  denying  tlie  plaintiff"*  n^a- 
rioiiBry  interest  in  a  houtc,  ante,  p.  653.  A  plea  tbat  the  damage  wa*  done  by  in- 
evitable accident  by  the  wall  of  the  adjoining  house  belonging  to  the  derendani  falliDg, 
and  tbat  (he  defendant  rnjaired  it  fortliwiih,  vas  held  bad  for  not  allegins  that  the  de- 
iiendant  entered  on  plaintilTs  land  wilhont  (he  license  of  the  tenant ;  Taylor  t.  Slendall, 
3  D.  &T..  Ili2. 


1.  jF(w  an  Injury  to  the  Plaintiff's  reversionary  Inlerett  in  Good*. 

Plea,  denial  of  his  Title. 
Commencemeni,  ante,  31 .  24.]  And  for  a  further  plea  in  this  behalf  tbe 
defendant  s&ys  lliat  the  plaintiff  was  not  the  owner  or  proprietor  of  the  said 
goods  and  chattels,  or  of  nny  of  llietn,  or  of  any  part  thereof,  nor  did  the  said 
■apposed  reversionary  properly  and  interest  therein  belong  to  the  plaiolUfin 
manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c. 

RIOT.    Sh  "Hundred,"  anjf,  651. 

SEDUCTION.     See  '■  Master  and  Servant,"  nnU,  Ulil. 

SERVANTS.    See  "  Agents,"  onte,  643;  "  Master  and  Servant,"  on(c,  661. 


SHKRIFFS. 
GAeot  of"  not  guilty,''  iinlc,  lill.     I'lr^is  by  .i  sherlfl',  sued  'in  Ircapiiss  for  executing 
wiils,  post. 

1.  Plea  to  a  Declaration  for  falsely  returning  nulla  bona  to  a  fi.fa., 

that  the  Defendant  did  not  levy.  (;') 

Commencement,  ante,  21.^     And  for  a  further  pica  in  tliis  beh.-ilf  to  the 

[jSrsi]  count  the  dcfemlant  says  that  he  did  not  under  or  by  virtue  of  the  said 

(i)  See  liiE  decbralion,  Form   1,  uiife,  p.  couM  not  enure  lo  llic  beoefil  of  ihe  plainiiff. 

(il2.    This  plea  denies  Ihai  ihere  was  any  eillier  because  tliere  was  a  Bii[  prioi  lo  ihe 

seizure  uudir  the  phhiiijfU  writ,  l>rtv:t    •,.  lilaiuUfi'snliicbeiliansled  all  iliegoods,  Il'jn- 

Lainton,  11  A.&E.5:^8^   Ihat  is,  any  wiiuie  ffr  v.  Fvtrman,  II  A.. 'i  K.  539;  oi  beiaiue 

of  goods  liable  to  execuliun  at  llie  suit  of  llic  llie  slierilTwaE  DbUEed  lo  pay, out  of  the  goods 

plaiaufT,  //»>.."!  V.  /:iu<»,  3  M.  fi  G.  399;  X'iuil,  a  ycai's  r<:nt  to  ihe   lanrlloid,    uodec 

.i.e.    I    I).  N.  H.  204;  theiefore  il  denies  R  .Anne,  c.  14.  s.l,  which  leftno  surplus.id,; 

also  (he  sale,  and  thai  tlio  defendant  held  ibe  (and  see  Ccker  v.  Mvigrmt,  15  L.  J.  366. 

pioeeeds  lor  the  purjiOM  of  payiog  iliem  over  y.  I!,,  ciled  aule,  lil'i.  noie(i) ;)  ot  Ihal  tbe 

to  the  plaiatilT.  id. ;   but  it  frimij'iicit  admits  goods  of  the  debtor  weje  bis  only  as  triulee, 

a  wiiure  under  IDKM  writ;  in  aoiwer  to  whieb  per  Maule.  J.,   ia  Htenaii  v.  £iMni,  tupra. 

lbs  derendsDl  may  show  tbat  such  seiiuie  I'be  plaiaiilf  may  show  to  answei  Ihata  priix 
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of  execation,  as  snch  sheriff  as  aforesaid,  Uvy(j)  the  moneys  indorsed 
on  the  said  writ  and  so  directed  to  be  levied  as  aforesaid,  or  any  part  thereof^ 
OBt  of  the  said  goods,  or  out  of  any  part  thereof,  in  manner  and  form  as  in 
the  said  first  count  is  alleged ;  and  of  this  the  defendant  puts  himself  on  the 
coonCry,  &c. 


2.  For  not  seizing  Goods  under  a  fieri  facias.    Plea,  that  there 

*     were  no  such  Goods,  (h) 

Commencement^  ante,  21,  24,]  And  for  a  further  plea  as  to  the  [second] 
count  of  the  said  declaration,  the  defendant  says  that  there  was  not  at  any 
lime  doring  the  period  in  the  said  [second]  count  mentioned,  to  wit,  from  the 
tiioe  of  the  delivery  of  the  said  writ  to  him  until  the  said  return  thereof,  any 
goods  or  chattels  of  the  said  F.  W.  within  the  said  bailiwick  of  the  defend- 
am,  as  such  sheriff  as  aforesaid^  whereof  the  said  defendant  had  notice,  or 
could  or  might  or  ought  to  have  levied  the  said  moneys  so  indorsed  on  the 
said  writ  and  directed  to  be  levied  as  aforesaid,  or  any  part  thereof,  in 
manner  and  form  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c. 


3«  That  the  Plaintiff  directed  the  Defendants  not  to  execute  the 

Writ.  (Z) 

Cammencemenif  ante,  21,  24.]  And  as  to  the  [first  and  second  counts  of 
the]  said  declaration  (m)  the  defendant  says  that,  afler  the  delivery  of  the 
nud  writ  to  the  said  defendant  as  such  sheriff  as  aforesaid,  and  before  the 
laid  return  thereof,  and  before  the  commencement  of  this  suit,  to  wit, 
on  [4*^0  >  ^^^  plaintiff  ordered  and  directed  the  defendant  under  the  said 
writ  not  to  levy  the  said  moneys  on  the  said  goods  and  chattels  in  the  said 
first  count  mentioned,  and  then  discharged  the  defendant  from  further 
executing  the  said  writ  on  the  said  goods  and  chattels,  or  any  of  them,  in 


jiidgiiieDt,  which  the  sheriff  contends  has  ex- 
Dtiiatut  th«  debtor's  goods,  was  fraudulent 
aicaioit  the  plaintiff,  under  13  £liz.  c.  5,  and 
that  the  iheriff  had  notice  of  that  fact,  or 
■ifll^t  liave  ditcorered  it  bj  reasonable  dili< 
HMKe;  Imrmy  ▼.  Magnay,  11  M.  &  W.  273. 
it'h  no  plea  to  this  action  that  the  plaintiff 
aHw  tli6  return  of  the  writ  brought  a  secotfd 
■rtouoothe  judgment,  and  obtained  a  second 
jgigtetnt  thereon ;  Pitcher  v.  King,  9  A.  &  £. 
38t.     At  to  escapes,  see  ante,  p.  545. 

/i)  A  pleu  that  defendants  did  not  seize 
mmUfry  would  be  bad,  as  raising  too  large 
aa  fibnw^  SctMt «.  iMnson,  1  M.&  W.  72^ 

(ft)  Sc0  WintU  V.  Fr$emn»,  11  A.  &  E. 
540^  Bimtan  n  £van«,  1  D.  N.  S.  204; 


S.  C,  3  M.  &  G.  399.  As  to  the  effect  of 
"not  guilty"  ante,  641,  the  defendant  mty 
show  under  this  plea  the  exhaustion  of  the 
goods  by  prior  claims,  antet  note  (t);  and  see 
Cocker  V.  Musgrooet  15  L.  J.  365,  Q.  B,, 
cited  ante,  365,  note  (()• 

(I)  As  to  the  facts  that  will  support  this 
plea,  see  Hunt  v.  Hooper,  12  M.  &  W.  672, 
cited  ante,  612;  and  see  Walker  ▼.  Hunter, 
15  L.  J.  C.  P.  Leave  and  license  would 
seem  a  sufficient  plea  in  this  case,  see  form 
Gore  V.  Lhyd,  12  M.  &  W.  466. 

(m)  The  first  count  was  for  a  seizure  and 
false  return,  the  second  for  not  taking  goodi 
seizsble  nnder  the  same  writ. 


tr»  PLEAS,  fic.  IN  CASE  ;— SHIPS. 

tbt  Mid  flnt  and  second  count  mentioned ;  and  this  the  defendant  h  r 
10  verify,  &c. 


4.  Pleas  to  a  Declaration  for  falsely  returning  Want  of  Bv^er*. 

The  obaeTvgtioiiH,  unle,  070,  note  (i),  will  be  for  (he  most  part  applicable  lierv; 
and  Me  the  caaca  referred  to,  utUf,  OH,  Form  3.  Effect  of  "  <mt  guUti/."  ante,  &12. 
Under  a  travorac  of  the  levy,  ox  unit,  (Form  1,  p.  6TD),  tlie  sheriff  mtght  bIiow  Uial  tjje 
good*  TMled  in  tiie  debtor's  aHisneei  belbre  the  aeizure  could  be  made ;  Rome  r.  Amu, 
G  M.  ft  W.  747  ;  S.  C.  8  DowT.  750.  A  plea  that  the  defendant  did  not  sd»e  or 
Tcmun  in  posseasioii  was  held  bad  for  duplicity;  id.  See  forms  of  ploaa  {held  good  on 
special  demurrer).  1,  That  the  Judgiaenl  was  on  a  warrant  of  attorney,  and  that  the 
execution  debtor  became  a  bankmpt,  and  a  fiot  issued  against  him  tjelbre  the  sale ;  and 
limilat  pleu  ihowing,  3,  That  plaintiff  liad  notice  of  die  bankruptcy  befote  the  Mile, 
and  deiendant  before  the  return,  and  that  the  astiguccs  liad  claimed  the  goods;  and 
3,  That  the  warrant  of  attorney  was  given  by  way  of  fraudulent  preference ;   these 

E leu  were  beld  good  as  ihowing  that  the  pIsintiffcouMhave  ■tutained  no  actual  damage 
y  the  defendant's  breach  of  duty;    Wylit  r.  Bir(h,  4  Q.  B.  56fi. 


fi.  Pleas  to  an  Action  by  a  Landlord  against  a  Sheriff  for  removing 
Goods  taken  in  Execution,  without  satisfying  a  Year's  Rent  diu, 
ante,  615.  1.  Tftat  Defendant  had  not  Notice  of  any  Rent  being 
due.     2.  That  no  such  Rent  was  due. 

Rcid  V.  Thoyls,  6  M.  &  W.  412  ;  S.  C.  9  C.  &  P.  51,'i. 

It  was  held  in  that  case  that  the  fact  of  the  execution  vaa  not  denied  under  cither 
of  those  pleas,  and  therefore  that  no  evidence  nu  ucccuary  to  connect  the  eherilT  iHch 
the  party  who  seized  beyond  the  declaration  of  the  latter  to  that  effect;  and  see 
BonfauH  V.  Bidiock.  10  A.  &E.  23;  lee  odier  fonns  i{tN%  t.  Ryle.  11  M.&W.IS. 
Tn  Fotfer  t.  Cookton,  MS.,  Pattcsnn,  J.,  allowed,  at  chamber!),  in  addition  to  the  above 
plens,  1,  adoiiinl  llml  llic  ili'fi'nii[inl  look  the  giH»l*  of  iho  leiiiint  luider  ihc  writ  of 
eKernlion  ;  iin.l  L',  :,  iltiil.il  lli^it  tin-  fxcoiition  cleliloi-  whs  k^nant  lo  Ihr  plaintiff.  See 
those  forms  in  (i,„L  v.  l.hu,,/.  ll!  M.  J^  W .  Km.  'nm  sluritr  is  nut  liable  unless  the 
soods  hiivc  bocn  jitUi^illy  uiiiovecl ;    Smulimaii  \:  l\>lUi:il.  i\  .M.  it  U.  1001 


Plea  to  ri  Duchiration  for 
that    DcfeiulaiU   iras   !h. 
Injury.  (h1 
Commencement,  mile,  '.'A.'] 

fendanis  say  tliat  iheii  were  w 


')UHi'f/  (lovii  Plaintiff's  Vessel, 
of  the    Vef.Krl  irhlch   did  the 


f  |.lt.i  in  this  lieliajf,  tl,e  de- 
oC  thum,  at  die  lime  of  the 


(b)  See  form,  ic,  Dn«l->r,l  v.  T>:.lll,:.  I 
U.  &  L.  5.54,  5.  C;  and  see  U'olJ.:  «.  Iian.1 
a  C.  6<  I'.  374,  onH  llii^  notes  and  obs.  niiie 
Gil>.  iVuE  guiliy  ivoulil  merely  ilciij  thi 
eartlessness  of  defenilaiit  or  liis  creii'.  4c, 
and  ilial  il  occnsianetl  liic  injury  ftnleil.  I 
would  admit  dial  ylainliff  was  pusHised  a 
all«|>ed ;    and   wheie  dct'cndan 


ll  he  ' 


r,  ^c.  0 


I:  otiici 


.7|.iyu 


es,  «hkh. 


e  ilnCeDdant  oi  the  master  of  his 
n.is  bound  under  tbe  act  of  pacliamem 
ihe.  and  bad  a  licensed  fiilai  un  boacd  at 
lime  of  ilic  collision,  and  tlie  vessel  »a> 
nii'lir  ilie  chirgeofthe  pilot,  tbeonoera 
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litting  of  the  supposed  grievances  above  laid  to  their  charge,  poe« 
1  of  the  said  ship  or  vessel  in  the  said  declaration  [secondly]  men- 
i,  in  manner  and  form  as  the  plaintiffs  have  above  thereof  complained 
St  them;  and  of  this  they  the  defendants  put  themselves  upon  the 
Ty,  &c.  [Add  another  pica  that  **  the  plaintiffs  were  not  possessed, 
if  the  facts  nmrrant  it. 


SlfANDER.    See  "  Libel,"  ante,  p.  562. 


SURGEONS. 


an  action  on  the  case  against  a  medical  man  for  neglect,  see  afiiCf  619,  the  plea  of 
lilty  would  put  the  plaintiff  upon  proof  of  the  breach  of  duty,  but  not  of  the  retainer, 
I,  if  disputed,  must  be  denied  by  a  special  plea,  see  ante,  639,  **  Agents,"  and 
cell  V.  Steggall,  5  B.  N.  C.  793 ;  ante,  619,  note  (6). 


TENDER,  (o) 


ter  of  Amends  in  an  Action  against  a  Railway  Company  for 
Neglect,  Sfc.  to  the  Plaintiff's  Injury,  {p) 

mmencement,  ante,  21.]     And  the  defendants,  by  ■ their  attorney, 

that  the  said  acts  and  grievances  in  the  declaration  mentioned,  and  in 


naster  are  not  liable  for  the  damage 
lo  the  other  vessel  by  the  carelessness, 
f  the  pilot,  6  Geo.  4,  c.  125,  s.  55. 

special  plea  setting  out  this  defence 
V.  Ingram,  6  M.  &  VV.  302.  It  would 
estionable,  however,  whether  it  might 
e  relied  upon  under  a  "  plea  that  de- 
its  were  not  possessed,"  &c.  as  above, 
se  where  the  defendant's  vessel  is  ne- 
ily  in  the  charge  of  a  pilot,  it  is  not 
IS  alleged  in  the  declaration,  that  the 
lant  had  the  care,  government,  &c. 
f ;  the  Pilot  Act  being  merely  decla* 

of  the  common  law,  which  prevents  a 

being  responsible  for  the  act  of  his 
,  wben  he  is  compelled  to  employ  that 
;  The  Agricola,  2  Rob.  Adm.  Rep.  10; 
>bott,  Ship,  by  Serj.  Shee  ;  see  further, 
616,  and  declarations  there;  also  6>- 

Stemtn  Naoigation  Cttmpany  v.  Guil- 
1  H.  &  W.  895.  Though  the  Thames 
rmcns'  Act  compels  the  owner  of  a 

to  otvigatfl  it  by  one  selected  from  that 

tba  owner  is  nevertlieless  answerable 
•  ttegUgence  of  the  navigator ;  Martin 
uMTl#5,  4  Q.  B.  298. 

la  general  a  Under  befoie  action  can- 
I  pliMed  in  an  action  t>  delicto.  But 
■y  oum,  by  slatatt,  a  teadsr  of  amsads 


before  action  may  be  effectually  made  and 
pleaded.  See  plea  of  tender  of  amends  in  an 
action  for  an  irregular  dittrett,  ante,  648, 
Form  6. 

(  p)  See  the  form  of  declaration  to  which 
the  above  was  pleaded,  ante,  597.  The  pri- 
vate act  enabled  the  company  to  tender 
amends,  &cc.  This  plea  was  settled  by  an 
eminent  banister,  who  was  of  opinion  that  it 
was  not  necessary  to  pay  the  money  into 
Court ;  stating  that  at  least  he  could  find  no 
authority  on  the  subject  later  than  Bacon's 
Abridgment,  Tender,  P.  6,  where  the  plea 
was  without  it,  and  it  was  said  that  if  the 
plaintiflt  chose  to  stop  and  pay  all  the  costs 
after  the  tender,  he  might  by  rule  of  Court 
compel  the  defendant  to  pay  him  the  amount 
tendered,  but  the  plea  of  the  tender  of  amends 
by  a  justice  was  considered  good  without  any 
pavroent  into  Court.  The  plaintiff  signed 
judgment,  because  the  money  was  not  paid 
into  Court  in  the  above  case,  against  the 
Railway  Company,  but  the  judge  (on  sum* 
mens)  after  hearing  counsel,  set  aside  the 
judgment.  February,  1837,  MS.  See /ohm 
V.  Gooday,  9  M.  &  W.  744.  It  would  seem 
from  the  latter  case  that  it  is  rarely  necessary 
to  plead  this  defence  at  all. 


074 


PLEAS,  &c.  IN  CASE:~TBOVER. 


mpcct  vbcfcof  the  mmI  bcUoo  i*  broi^bt,  were  and  euh  of  them  WM  can* 

nnwd  ID  Uw  exeoitkm  of  a  certain  act  of  parliament  puxd  in  tfa^  

yea  o(  the  reign  of  her  majeuj  Qiw«n  Victoria,  tniitnled  "  Aa  Act  ftr 

■ttkii^  a  Ratlwajr  from to ,"  being  ibe  nilway  in  the  dedanuM 

nenliooed,  aad  that  after  the  commitiing  of  the  uid  grievatKea,  and  bcfan 
the  eoimnenceineiit  of  this  suit,  that  is  to  say,  oa  [^■3i  they  the  ill  fi  iiiliMi 
tcndeTed  and  offered  to  pajr  to  the  [ilsintiS'  a  Urge  snin  of  mooer,  to  wit, 

the  torn  off ,  as  and  for  amends  for  tbe  said  grieTances  so  cooiinttttfd, 

which  laid  Hum  of  j£ so  tendered  and  offered  as  aforesaid,  was  and  is 

sufficient  amends  for  the  &3id  grievances,  and  nhicb  said  stun  of  £ so 

tendered  the  plaiDtiff  then  wholly  refused  to  accept  and  receive ;  aad  Om 
die  defeadanu  are  ready  to  Terify,  &c. 


THOVEB.    See  port,  title  "  Pleas  in  Tnwer." 


WAGGON  OFFICE  KEEPER. 


oSiec  keeper  for  not  forwardiog  or  lasng  goods,  sss 
guilty  woulduenythe  neglect  or  breach  of  duty,  but  not  5te  icceifrt  vt 


a  BO  action  agamBt 
ilty  1 


ilatM  in  tbe  deelaration.     Sec  Fonns  of  pieas,  ante,  643, 


WABBANTIBS.    See  "  Declarations  in 


WASTE.     Seo  "  La.idlurJ  aiiJ  T 


WATicKContsns. 

1.  Denial  of  Plaintiff's  Riijht  to  the  Vse  of  the  WateT.  (y) 

Commcitcemeiil,  ante,  S.'l.j     —  Saith  tlmt  die  plaiiitiflT  ought  not  at  any  or 

either  of  ihc  sai<l  times,  ivlicn  [i)-c.],  Ii//  rcmou  if  his  itoisesiioii  <f  his  said 


(■l)  Kffcd  ot  not  guilly,  oHif,  <i4-J.    I'Orms 

IhcpUiniJffs  iit;hi   tu  Ike  water  be  denied. 

lUnying  ptdinlifl"s  iiglil  \i>  llie  water,  Ur/i,eu 

Y.  bhmrd.  7  C.  ic  P.  405  ;  T'l.imaj  v.  '11,.- 

Ironed  and  pio.ided,  «hicii  shili   be  applica- 

m«.,  2  C.  M.  &  It.  37  ;  Mag.T  v.  CI.^JuirK 

Lie  lo  the   casr,  &hall   be  admissible  in  e>i. 

11  A.Jk  K.5e(i;  and  picas,  in  the  first  case. 

denco  in  rebut  nt  sustain  such    allegation." 

Dialing,   1.  ihii  there  naa  an  ancient  diicli 

■'Sec  a.iu,5\-i.  obs.     »ul  »lien   tlie  decU- 

oTily,  (as.i,i(e,  513.)    flT.J   not  on  the   Pre- 

whicli  derenclant  had  a  right  to  <ht<.>cl   the 

water;  and  S,  claiming  a  MiniUr  right  utien 

sciipl.on  Act,  ihat  sialulc  does  not  apply  la 
■he  ^/™s,  per  Paike.  B.,  rf«rd  ,.  R,ti„,.  15 

By2&3Will.4,  c.71,s.  S,  if  the  genc- 
r»l  ilicgilioa  (wactioned  by  that  siaiute)  of 

justify  specially  the  obalruction  on  the  gmuid 

PLEAS,  &c.  IN  CASE  i—WATERCOURSES. 
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,  land  and  premiseSf  (r)  to  have  had  or  enjoyed,  nor  ought  he  still  to 
i  or  eDJoy  the  benefit  or  advantage  of  the  water  of  the  said  stream  or 
ffoonrse  so  Averted  and  obstructed  [using  the  words  in  the  declaration,']  as 
»aid|  nor  ought  the  water  of  the  said  stream  or  watercourse  so  diverted 
obstructed  as  in  the  said  declaration  mentioned,  of  right  to  have  run  or 
ed,  nor  ought  the  same  to  run  or  How  to  the  said  mill,  land  and  premises 
tie  plaintiff  in  manner  and  form  as  the  plaintiff  hath  above  alleged ;  and 
[lis  the  defendant  puts  liimself  upon  the  country,  &c. 


Plea  to  a  Declaration  for  lowering  a  Weir  and  thereby  obstructing 
he  Water  from  flowing  to  Plaintiff's  Mill;  that  for  Twenty  Years 
efore  Suit  the  Defendant  had  a  Right  to  lower  the  Weir  for  the 
^urpose  of  Irrigation. 

Ward  v.  Robins,  15  M.  &  W.  237.  (s) 


Against  Sewer  Commissioners  for  obstructing  a  Drain;  Plea  that 
he  Obstruction  was  necessary  to  enable  them  to  make  a  Weir,  §fc. 
ceording  to  their  Statute,  (t) 

Commencement^  ante,  21  or  23.]  And  for  a  further  plea  the  defendant,  as 
1  clerk  as  aforesaid,  says  that  heretofore  and  after  the  making  and  passing 
le  said  acts  of  parliament  in  the  declaration  first  and  secondly  mentioned, 
before  the  commencement  of  this  suit,  to  wit,  on  [<$*c.],  in  order  to  enable 
said  commissioners  [to  place  (u)  and  fix  across  the  said  drain  a  weir  or 
rfall,  with  proper  and  sufficient  buttresses,  fences  and  foundations  for  the 
poses  of  preventing  any  water  from  passing  out  of  the  said  (Shire)  Drain 
the  said  (Main)  Drain,  at  a  lower  level  or  fall  at  such  weir  or  overfall 
I  twelve  inches  below  the  cell  of  the  said  sluice  in  the  said  act  mentioned, 
ed  (Hill's)  Sluice,  situate  in  the  said  (Shire)  Drain^  and  of  preventing  any 
whatsoever  from  passing  out  of  the  said  (Shire)  Drain  into  the  said  (Main) 


1m  bat  by  preicnptioD  a  grant  or  right  to 
tbt  water  in  a  particular  manner,  Wright 
IfmamM,  1  M.  &  W.  77  ;  or  that  the 
■tiff  bad  wrongfully  penned  back  the 
«,  Ftankum  v.  Falmouih,  6  C.  &  P.  529; 
af  ctft  ibat  aacb  claim  of  right  on  his 
tbt  Bot  inconsistent  with  the  right  alleged 
Iht  plaintiff  to  use  the  water  at  all  times, 
»it  at  to  caoae  the  plea  to  be  bad  as  being 
ntatatm,  Wmrd  v.  Robim,  infra,  n.  (s). 
ItlieaMtt,  see  Woody.  Leadbitttr,  13  M. 

v.gge. 

r)  Hut  mnst  depend  on  the  words  of  the 
(■atioo.  At  to  tbe  allegation,  "  by  rea- 
("luBiv  mtmnU,  632,  note  (u).  If  omitted 
ha  dtotlaratioD,  omit  it  in  tbe  traverse, 

'AET  U. 


(s)  This  plea  was  held  good  on  special  de- 
murrer, alleging  that  it  was  an  argumentative 
traverse  of  the  plaintiff's  right,  on  the  ground 
that  the  defendant's  right  under  2  &  3  Will. 
4,  c.  71,  was  not  complete  until  the  com- 
mencement of  the  suit,  and  therefore  not  in- 
consistent with  the  plaintiff's  right  at  tbe 
time  of  the  committing  the  grievances. 

(()  See  the  declaration,  ante,  628,  Form  4  ; 
and  another  plea,  justifying  (under  a  railway 
act)  tbe  obstruction  of  ancient  lights,  Turner 
V.  Sheffield  and  Rotherham  Railway  Company^ 
10  M.  &  W.  426. 

(u)  Of  course  the  allegations  between  tbe 
brackets  will  be  varied  according  to  the  par- 
ticular act  of  parliament. 

Y  Y 


^  «>  MfdMs  haft  «C  «■  Mi  (K«*  >«^  li^> 


ippmiA  Aa 


r^^ 


mid  {a 


m)  Vam.  kafaiE  Inm  (Tid  Goce)  a  i^  wmd  aa  '      ' 

Mmrda  iW  Mid  (K>Ml>fleT*>  Cu)>  it  «»  ae«MBT  far  iW  s^  " 

timmn  lo  rtop  md  cImiLc  ap  and  obtiva  (be  aaid  (Ska*)  Dom,  md  « 
Iwp  and  contina*  liw  mmc  bo  Mopped  and  daofced  19  i«d  vbaimatd  fe  • 
•kort  •!«€«  at  time,  in  order  10  pea  back  dhen  Urge  i]infKiiirii  of  ibc  >ht 
frmu  lun«  to  litnc,  duni^  tuch  ^ace  of  one,  being  ia  ibc  aaid  (Sbe) 

Drain  1  wtmtttoia  the  Mid  ' •  CiMiiiMiiMii,  in  ordec  to  eaaUe  Abb- 

hIvm  10  pbM  nd  6%,  aad  ctaat  lo  fae  placed  aad  ixad  aac^  weir  m  o«a>- 
fall  M  afbrcMU,  *ad  to  area  laid  cnopkia  mdt  bodge,  SO,  lAv  Aa 
piaai(i([of  tbe  taid  wtcral  sUutU*  and  b«&tc  Ae  co^meaoeMcac  «f  da 
Milt,  lo  wit,  on  [4'^'3t  ■top,  clioke  up  and  obstntct  iIk  aaid  (Sfaoc)  Dni^ 
and  did  k««p  and  continue  the  ume  to  itapped  and  dwfced  np  and  ab- 
atnicud  tor  a  tbort  ipace  of  time,  to  wit,  rrom  the  day  Uai  aforesajd  iBt3 
ail'!  ii|i'in  a  rr^rtain  other  day,  to  wit,  the dav  of ,  a,  d.  ,  the 


il.'- 


..krk  :,sur..ri_,ai(i,  1,  r..:iJv  ! 


WAVS.fij 

/'/-•«  ihiiijluij  I'luintifs  Ri'jht  of  Wa;/. 
'■',  .,.,',,   ,',i.J  Says  lli:.t  ilio   pliimifr  ouglit  nol   :ii   fii 

:.j.|.i„L,i,:.niv,  I..  I,;.\L-  li.ul  nor  oii"ht  he  still   of  riiilit  10  h; 


icmI  tnuilljr  applkiblo  in  an  n- 
iltucliri;;  a  way  ;  ace  llosu.  K».  Dib 
Wjy."  As  tujuitiryiagspeflill}, 
ij.  nole  (.j).  Wbere  lli«  aclion  it 
.im.iUc  liecausc  of  special  djmiee, 
Form  '2,  nol  guitly  would  DOl  ileoy 
l.LW.'>.()i(i. 

il  tlie  »ord«  ia  Lulki  If  qdI  Lq  ibe 
.     Seuuiitc,  (i32,  a(iU'(u>. 
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[  supposed  way  from  [the  said  messuage,]  unto,  into  and  through  and 
3  said  close,  and  from  and  out  of  the  same  unto  and  into  the  said 
a  highway,  and  so  back  again  from  the  said  highway,  unto  and  into, 
I,  over  and  along  the  said  close,  and  from  and  out  of  the  same,  unto 
>  the  said  messuage  of  the  ^laiintiff  [describing  the  way  as  in  the  decla- 
for  himself  and  his  servants  on  foot  or  with  horses,  cattle  and  car^ 
or  either  of  them  [this  depends  on  the  form  of  the  declaration,  (a?)] 
eturn,  pass  and  repass  every  year,  at  all  times  of  the  year,  at  his  and 
ee  will  and  pleasure  in  manner  and  form  as  the  plaintiff  hath  above 
;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


WINDOWS.    See  "  Ancient  Lights,"  ante,  643. 


WITNESSES. 


e  declarations  agaiust  a  witness  for  not  obeying  a  subpoena,  an/e,  633,  and 
in  the  notes.  Forms  of  pleas,  Bettelev  v.  M^Leod,  3  Bing.  N.  C.  405;  4 
1.  Not  guilty  would  put  in  issue  only  the  default  or  breach  of  duty,  t.  e.  the 
idance  alleged,  and  not  the  inducement  of  the  preliminary  proceedings.  It  is 
Y  to  traverse  specially  the  allegation  in  the  declaration  that  plaintiff  had  a 
tse  of  action,  and  that  he  could  have  proceeded  to  trial  without  the  testimony 
dant,  otherwise  those  facts  will  be  conclusively  admitted ;  Needham  v.  Eraser, 
L.  190 ;  iS.  C.  1  Com.  B.  815 ;  ante,  635,  note  (k).  The  defendant  might  also 
f  other  of  the  material  allegations  in  the  declaration,  as  that  the  plaintiff  im- 
the  said  G.  H. — that  he  prosecuted  out  of  the  said  Court- the  said  writ  of  sub- 
hat  he  caused  to  be  shown  or  made  known  such  writ  to  the  defendant  a  reason- 
*  before,  &c.,  see  Barber  v.  Wood,  2  Mood.  &  Rob.  172 ;  ante^  633,  note  (e); 
le  paid  a  reasonable  sum  for  his  costs  and  charges,  &c.,  ante,  634,  note  (A) ; — 
defendant's  testimony  was  material,  &c.,  ante,  635,  note  (/) ; — or,  in  the  case 
:tion  for  not  attending  on  a  subpana  duces  tecum,  he  might  deny  that  he  could 
duced  the  documents,  &c. ;  or,  that  they  were  material. 

(s)  See  ante,  632,  note  (s). 


Y  V  2 


DECLARATIONS  IN  TROVER. 


Obs.  Trover  (from  trotwer,)  which  is  u  bpecinl  action  on  the  cast,  per  Parke,  J.,  SmM 
V.  Goodirin,4B.&Ail.  420,  wna  originullyo  formof  aciioude»igned  a»  arwaedv 
(or  thr  Jour uguinat  the/irit^r  of  goods,  who reHised  lu  rotore  ihem on  demand, 
and  converted  them  lo  bis  atro  use.  'Hie  allcgntioasof  loss  and  liniliDgare  stiU 
relained  in  llic  declaration,  but  are  now  fictitious,  and  not  travcraable.  If  ibe 
defendant  hm  been  guilty  of  a  conversion,  it  is  immaterial  Auu  he  became  pas' 
Kued  of  the  goods,  whether  righdully  or  vrongfuUy,  in  the  first  iiutaniie.  In 
this  action  the  plaintiff  does  not,  as  in  dttisae,  (ante,  500.)  claim  the  reslaratioa 
of  the  gooda  themselves,  but  only  damages  (m  iininvcrsion :  and  it  has  become 
the  usi;al  mode  of  trying  a  dis|iuled  question  of  title  to  goods;  oee  3  Bio.  C. 
152;  1  Chit.  Fl.  7th  ed.  "Trover;"  Bac.  Ah.  "Trover;"  3  Stark.  Ev.  3ded. 
"  Trover." 
This  action  lies  for  the  conversion  of  any  kind  of  persoual  properly,  or  the  un- 
divided part  of  a  chattel;  but  it  does  not  lie  for  the  conversion  of  a.  record, 
(which  is  not  private  property,)  or  for  fixtures  to  nomine,  not  severed  from  the 
freehold ;  Miiu/ibU  v.  Lloifd,  2  M.ScVf.  4S0.  As  to  the  distinction  between 
trespass  and  trover,  see  U'ccton  v.  IVrndcuck,  5  M.  &  W.  587 ;  S.C.7  Dowl. 
853. 


In  order  to  maintain  trover  the  plaintifTmust  pi 
pleas, — 1st,  His  property  in  the  goods;  2dly,  A 


f,  if  contested  by  the  defendant'! 
_,  .  conversion  by  tlie  defendant. 
ta  either  absolute  or  special,  hJackintasA  v.  Trotter,  3  M. 
&  W.  IS'I;  Sheeny.  Richie,  5  M.  &  W.  ISO;  either  Ibe  absolute  owner  or  Ibe 
■aecial  owner,  (that  it  a  bailee,  carrier,  factor,  &c.)  may  me  in  trover;  with  thit 
distinction,  that  the  formeT  must  sue  specially  in  case  for  an  injury  to  hit  raer' 
lion,  fsee  Form  2,  iiute.  610,)  if  tile  conversion  occur  whilst  a  third  person  has 
nil  oulstnlijin;.'  special  titlo  or  inltrot :  in  mwU  >.'»!<l'  the  aUoliilt'  or  <:i'iiorul 


L'/i.  ; 


[<i 


r  ibat  the 


default  in  payiiii/nt  of  ii  ili'lil.   il  ml-    ,  .  .   i   m  i    •  .   :  ..   lii- 

mandfd  it,  could  nut  inuiiii[Uii  tioMi-  :ii  :        ■!      .■.  i   i-  ■      n  _- 

tlii.-iii  inexcculion;   JlivdI.i,  v.  Crjil,:;.  1   I  i.-n    111,-.).      l;iii  M;i' J.  nri,.i  i.iu.iT, 

acliial  poHECijijiiin  ut  the  time  of  the  i-unveraiun  ;  the  ri^/if  to  pusatiisioii  is  sufli- 
cicut:  aSamiJ.  17,  notes;  1  Chit.  I'l.  and  a  Stiirk.  liv.  Ind.  "  Trovtr."  The 
doclnmlion  uilitiits  a  lawful  possession  in  ihc  defendant  at  tlie  lliiiu  of  the  con- 
version, hut  ciiiitiis  a  right  of  ]H)ssessioii  fur  llic  plaintiff,  then  il  complains  of  a 
coIlVcr^iion  by  the  di'fi'udani,  which  shows  lliiit  llie  plaintilf  nsscct:!  a  ri^'ht  of 
|>oHf6sion  u( /A.>  lime  of  the  ca«ia-sion.  I'cr  I*;ittison,  J.,  White  V.  Teal,  12  A. 
&  IC.  112. 
The  fiiuluiti'im  Imilor  of  goods  iniiy  sue  a  wrun;;doer.  who  tiikes  llipni  from  tho 
huik'c ;  AiVi'//.>  v.  Itiiyfiii-d,  2  C.  M.  k  It.  ((.iu.  'i'liis  nctioii  also  lies  afjaiiist  a 
imre  wroiigiliHr  (not  deriving  any  power  or  nuthiirity  from  the  reid  owner)  at 
the  suit  of  a  itfrson  who  had  only  tlic  actual  possession  of  the  gooils  at  the  lime 
ul'  tlic  wrun;;ftil  taking  or  roiiversion  ;  ;m  the  finder  or  gratuitous  bailee,  or 
liorrower  of  yoods,  (if.  Anil  it  lies  ul  tlic  suit  of  :i  bailor  of  yoods  against  the 
innocent  purchaser  from  the  b.iili,. :  CuojKr  v.  WillmoK,  I  Com.  B.  072; 
M,lcut/c  v.  Lumslc-.  1  C.  ut  K,  -MM. 
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2.  The  Conversion  is  the  gist  of  this  action ;  the  manner  in  which  the  defendant 
acquired  the  possession  is  inducement  and  immaterial.  A  conversion  does  not 
mean  a  destruction  of  the  goods,  nor  does  it  necessarily  import  an  acquisition 
of  property  in  the  defendant,  or  a  total  or  absolute  loss  of  the  goods  to  the  plain- 
tiff; but  it  consists  in  any  tortious  act  by  which  the  defendant  deprives  the 
plaintiff  of  his  goods,  either  wholly  or  but  for  a  time ;  2  Stark.  £v.  839 ;  2 
daund.  46,  47.  But  the  merely  wrongful  asportation  of  a  chattel  does  not 
amount  to  a  conversion,  unless  done  with  intent  to  convert  it  to  the  use 
of  defendant  or  another,  or  it  either  changes  or  destroys  the  quality  of  the 
chattel;  Foulds  v.  Willoughhy,  8  M.  &  W.  840.  So  a  mere  refusal  to  allow 
plaintiff's  servant  to  come  on  the  close  of  the  defendant  to  take  away  property 
of  the  plaintiff  does  not  amount  to  a  conversion;  Thorowgood  y.  Robinson,  6 
Q.  B.  769;  and  see  Needham  v.  Rawbone,  6  Q.  B.  771,  note;  and  Milgate 
V.  KebbUy  3  M.  &  G.  100.  A  conversion  may  be  either,  1st,  by  wrongfully 
taking  goods;  2dly,  by  some  other  illegal  assumption  of  ownership,  or  by  illegally 
using  or  misusing  goods ;  or  3dly,  by  a  wrongful  detention ;  see  1  Chit.  PI.  Ind. 
"  Trover,"  where  these  grounds  of  conversion  are  discussed ;  2  Saund.  47,  notes; 
3  Stark.  Ev.  3d  ed.  "  Trover."  What  act  will  amount  to  a  conversion  when 
proved  is  a  question  of  law ;  id,  "  The  ordinary  presumptive  proof  of  a  con- 
version consists  in  evidence  of  a  demand  of  the  goods  by  the  plaintiff,  and  a 
refusal  to  deliver  them  by  the  defendant,  who  has  possession  of  them.  A  con- 
version is,  it  seems,  a  presumption,  which,  in  point  of  law,  a  jury  ought  to  make 
from  such  evidence,  unexplained  by  circumstances,  but  it  is  a  presumption  in 
law  and  fact,  and  if  the  jury  simply  find  the  fact  of  a  demand  and  refusal,  the 
Court  cannot  infer  a  coaversion.    This  proof  is  always  necessary  where  the 

Cds  came  lawfully  into  tne  defendant's  possession  ;  as  by  finding,  or  upon  a 
ment,  or  delivery  by  the  owner;  but  it  is  unnecessary  where  a  tortious 
taking  of  the  goods  can  be  proved.  Previous  to  the  proof  of  a  demand  and 
refusal,  evidence  of  the  possession  by  the  defendant  is  essential;  and  proof  of  a 
possession  by  a  servant  of  the  defendant  is  insufficient,  unless  it  be  proved  that 
be  was  his  agent  for  the  purpose,  or  that  the  agent  was  employed,  ana  the  goods 
delivered  in  the  course  of  trade.  Thus  a  delivery  to  the  servant  of  a  pawn- 
broker in  the  shop  is  evidence  of  a  delivery  to  a  pawnbroker;"  2  Stark.  Ev. 
3d  ed.  tit.  "  Trover."  The  demand  and  refusal  must  be  absolute  and  un- 
qualified; Philpoty.  Kelley,  3  Ad.  &  E.  106;  Rushworlh  v.  Taylor,  3  Q.  B. 
699.  But  an  offer  to  deliver  up  property,  accompanied  by  a  condition  which 
the  holder  has  no  right  to  impose,  amounts  to  a  conversion  ;  Duvies  v.  Fernon, 
6  Q.  B.  443.  Refusal  on  account  of  the  goods  having  been  attached  in  the 
defendant's  hands  by  a  foreign  attachment ;  Verrell  v.  Robinson,  2  C.  M.  &  R. 
495.  A  refusal  founded  on  a  claim  of  right  is  evidence  of  a  conversion,  though 
defendant  have  a  lien  on  the  goods ;  Cannee  v.  Sparton,  8  Sc.  N.  R.  714. 


1.  Common  Declaration  in  Trover,  (a) 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  heretofore,  to 
»  on  [SfC,  any  day  before  writ,']  was  lawfully  possessed  as  of  his  own  pro- 
ty  (b)  of  certain  goods  and  chattels,  [or  **  deeds  and  writings,"  or  **  bills 


t)  See  Form,  &c.,  by  husband  and  wife, 
ng  V.  Whieher,  6  A.  &  E.  259.  Against 
i«sd  and  wife  oo  a  converMoa  by  the 
r,  Catteral  v.  Kenyan ,  3  Q.  B.  310. 
It  evidence  of  a  joiot  conversioD  by  seve- 
lefendaots,  Atkin  v.  Slater,  1  C.  &  K. 

}  To  general  the  words,  "  goods  of  the 
itiff"  are  a  sutficieot  allegation  of  title 


to  personalty,  Steph.  4th  ed.  345;  but  in  tro- 
ver the  above  form  is  usual,  and  (it  seems) 
necessary  ;  and  it  is  said  to  have  been  de- 
cided that  the  omission  of  the  woids  *'  as  of 
his  proper  goods,"  or  "  of  his  own  property," 
tiiough  cured  by  verdict,  is  fatal  after  a  judg- 
ment by  default;  SwaUow  v.  Auncliff^  2 
Selw.  N.  P.  1349.  n.  tit.  "Trover,  III."; 
1  Chit.  PI.  7th  ed.  393,  note  {h). 


«so 
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of  exchange,"  at  the  caae  may  be']  to  wit,  (c)  of  great  value,  to  wit,  of 

the  value  of  ^' ;  and  being  so  possessed  thereof,  tlie  plainiifTafierwards, 

to  wit,  on  tlie  day  and  yeitr  la-it  aforesaid,  casually  lost  the  said  goods  and 
cbaiiela  out  of  Iiis  possession,  and  the  same  then  came  to  the  possession  of 
the  defendant  by  finding  ;  Yet  the  defendant  *  K'ell  knoniitg  the  premises, 
hut  inteoiting  to  injure  the  plaintilT  in  this  behalf,  hath  not  as  yet  delivered 
to  the  plainiifT  the  said  goods  an<l  chattels,  or  any  of  them,  or  any  part 
thereof;  and  (he  defendant  aAerwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  converted  and  disposed  thereof  to  his  oivn  use ;  To  the  plaintiff's 
damage  ((/)  off ,  and  therefore  he  brings  his  suit,  &c. 


2.  By  Assignees  of  a  Bankrupt  or  Insolvent  for  a  Conversion  beforb 
the  Bankruptcy  or  Insolvency,  ie) 
Commenecmenl,  ante,  1 1,  Form  7.]  For  that  whereas  ihe  said  E.  F.  "  be- 
fore he  became  a  bankrupt,"  [or  "  before  his  estate  and  effects  became  and 
were  vested  in  the  plaintiffs  as  such  assigneea^as  aforesaid,  by  order  in  that 
behalf  made  by  the  Court  for  the  Relief  of  Insolvent  Debtors  in  England, 
according  to  the  form  of  the  statutes  in  such  case  made  and  provided,"  (_/*)] 


(r)  A  general  dacriptioii  of  &  died  or  bi 
a  Eufficieul,  and  llie  dole  need  nol  be  tne 
liDDcd  ;  Ck>.  Car.  263  ;  Bac.  Ab,  Delinu 
B.  In  pn  Bction  for  on  injury  lo,  or  for  ll 
CDDianion  of,  goodi,  lh«ir  qatulilj  or  Dun 
ber,  qDBliiy  and  tbIuc,  ■faaubfbaililed,  i 
"  iwcniy  tibles,  Iwentv  chain,"  &c.,  but 


Eubicquent  lime,  >t  the  diicrtlioD  of  the 
jury;  Cwning  t.  Wilkiai»n.\  C.&P.SSS, 
1'bc  dercndnni  cannot,  on  not  euil'y,  prove 
lille  la  another,  lo  miligile  damago;  Finik 
1.  jlkwnl.  7  C.  &  V.  478.  If  (be  pluntiff 
clkru  apeciil  datoages,  that  ii,  damigct  ml 
necessarily  conscquenl  '-a  the  conversion,  he 


the  pidiiilllf  ll 


iiig  fjile.i ; 


boat  anil  coiiligc  ;  .Viniiium  v.  Oufi,  I 
H  11.  39-2.  Tro.et  for  ■■  i"eNiy  arrti 
barley.''  held  good,  as  only  dejijjnating 
(]unntily  of  corn  ;  Jni/ccv,  Itavmaa.  1  Mi 
ti  Nainvr,  2'J,  (Irish),     ll  \i 


defeni 


>»<ls, 


(d)  The  damages  should  bo  the  value  of 
Ihe  goods  at  ihe  lime  of  Ihe  convt<sion  ^ 
Morse  v.  Jones.  .1   Camp,    477;    D„u..  v. 


there 

i>  any  don 
al^e.  the  b 

rules; 

!..M,.Sf 

V.d»:i 

r  the   bank 

cTnt 

the  dtpo' 
dcr  6  Geo, 
,  10  M.  A: 
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>  wit,  on  [^c],  was  lawfully  possessed  as  of  his  own  property,  of  [^c.  see 

tjftra^  note  (c),  Form  1],  of  great  value,  to  wit,  of  the  value  of  £ ,  and 

sing  so  possessed  the  said  E.  F.  afterwards  and  *' before  he  became  a 
inkrupt,"  [or  "  before  his  estate  and  effects"  SfC.  as  before^  to  wit,  on  the 
ly  and  year  aforesaid,  casually  lost  the  said  goods  and  chattels  out  of  his 
Msesaion,  and  the  same  then  came  to  the  possession  of  the  defendant  by 
iding;  Yet  the  defendant  well  knowing  the  premises,  but  intending  to 
jure  the  said  E.  F.  and  the  plaintiffs  as  assignees  as  aforesaid  respectively, 
tth  not*  as  yet  delivered  to  either  of  them  the  said  goods  and  chattels,  or 
ly  of  them  or  any  part  thereof,  and  the  defendant  afterwards  and  before 
the  said  bankruptcy,"  [or  "  before  the  estate  and  effects"  Scc.  as  before^ 
»  wit,  on  [<$*c.],  converted  and  disposed  thereof  to  his  own  use ;  To  the 
image  [SfC,  conclude  as  ante,  11,  Form  7. 

3.  By  Assignees  for  a  Conversion  after  the  Bankruptcy. 

Commencement,  ante,  11,  Form  7.]  For  that  whereas  the  plaintiffs  as 
isignees  as  aforesaid,  after  the  said  E.  F.  became  a  bankrupt,  {g)  to  wit, 
Q  [^c],  were  lawfully  possessed  of  certain  goods  and  chattels,  to  wit,  [4*c.] 

f  gpreat  value,  to  wit,  of  the  value  oi  £ [or  if  this  be  used  as  a  second 

iwnt  state,  *'  of  the  like  number,  quantity,  quality,  description  and  value  as 
16  said  goods  and  chattels  in  the  said  first  count  mentioned,"]  as  of  the 
roperty  of  the  plaintiffs  as  assignees  as  aforesaid,  and  being  so  possessed 
lereof  the  plaintiffs  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
isually  lost  the  said  ["last  mentioned"]  goods  and  chattels  out  of  their 
ossession,  and  the  same  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
lid,  came  to  the  possession  of  the  defendant  by  finding ;  Yet  the  defend- 
Dt  [as  in  Form  I  from  the  asterisk,  writing  "plaintiffs"  for  "  plaintiff," 
nd  stating  tliat  the  defendant  converted  the  goods  "  after  the  said  E.  F. 
ecame  a  bankrupt;"  conclude  as  ante,  12,  Form  7. 

4.  By  Executors  for  a  Conversion  in  the  Testator's  Lifetime,  {h) 

Commencement,  ante,  15,  Form  16.]  For  that  whereas  the  said  E.  F.  in 
is  lifetime,  to  wit,  on  [Sfc,\  was  lawfully  possessed  as  of  his  own  property 
f  divers  goods  and  chattels,  to  wit,  [<5-c.]  of  great  value,  to  wit,  of  the  value 

f  £ ;  and  being  so  possessed  thereof,  the  said  E.  F.  then  casually  lost 

18  said  goods  and  chattels  out  of  his  possession,  and  the  same  afterwards, 
ad  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  the  day  and  year  aforesaid, 
une  to  the  possession  of  the  defendant  by  finding ;  Yet  the  defendant  well 

(e)   Counts  similar  to  this  and  the  last,  66.    See  also  2  Chit.  PI.  7th  ed.  642. 
ppltcable  to  the  case  of  assignees  of  an  in-  {h)  See  2  Saund.  47  k,  116.    Similar  forms 

)lveDt  debtor,  may  easily  be  framed  with  the  by  an  administrator  may  easily  be  framed  ; 

id  of  the  last  count;  and  see  Form  3,  ante,  ante,  9,  Form  1,  and  see  note  (x),  ante,  113. 
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knowing  the  premises,  but  intending  ta  injure  the  said  E.  F.  in  his  lifcdnK, 
and  the  plaintifT  as  executor  as  aforesaid,  af^er  the  death  of  the  said  E.  F., 
did  not  dehver  the  anid  goods  and  chattels,  or  cither  of  them  or  any  put 
thereof,  lo  the  said  E.  F.  in  his  lifetime,  nor  hath  he  delivered  the  same  or 
any  part  thereof  to  the  plaintiS'  as  executor  as  aforesaid  since  the  death  of 
the  said  E.  F.,  and  the  defendant  afierwards  and  in  the  lifetime  of  the  said 
E.  F..  to  nit,  on  [t^c-]  aToresaid,  converted  and  disposed  of  the  said  goods 
and  chattels  to  his  own  use.  [^jlJd  the  next  form  as  a  second  count  if  it  be 
not  clear  that  the  convertioa  viat  in  the  testator's  lifetime.']  To  the  damage 
[^c.  conclude  ami  add  ■profeH  at  ante,  1 5,  Form  1 6. 


5.  By  an  Executor  for  a  Conversion  after  Che  Testator's  Death. 

Commencement,  ante,  15,  Form  16,]  For  that  whereas  [also]  the  plaintiff, 
as  executor  as  aforesaid,  afterwards  and  after  the  death  of  the  said  E.  F.,  to 
wit,  on  [^'c],  was  lawfully  possessed  of  divers  goods  and  chattels,  to  wit, 

[^■c.],  of  great  value,  to  wit,  of  the  value  ot  £ ,  [or,  if  this  be  used  lu  a 

tecond  count,  stale  "  of  the  like  number,  quaniiiy,  quality,  description  and 
value  as  the  said  goods  and  chattels  in  the  said  first  count  mentioned,"]  as 
of  liis  properly  as  such  executor  as  aforesaid,  and  being  so  possessed  thereof, 
tlic  plaintiff  afterwards,  to  wit,  on  [^e.]  last  aforesaid,  casually  lost  the 
■aid  ["last  mentioned"]  goods  and  chattels  out  of  his  possession,  and  the 
same  then  came  lo  the  possession  of  the  defendant  by  finding;  Yet  the 
defendant  [as  in  Form  1  from  the  asterisk,  and  staling  that  Ike  defendant  con- 
terted  the  gootfs  "  after  the  death  of  the  said  E.  F. ;"  conclude  at  ante,  15, 
Form  1(1. 

(i.    Trover    qui   it      i  Uucculorfor  n  Conversion  hy  the  Testator,  (i) 
Comma,  ^   rr  (      !       form  If.. J      For  lliHl  whereas  the  plaiiuifl'  m  f/if 

rf^tme  I'ftI  a  !  J  i  to  wit,  on  r.yr.J,  was  lawfully  possessei!  [.^-e.  pro- 
ceed as  ill  Fom  1  (  l/c  chI,  U'ii's  Hif  iioids  '•  E.  F,  in  his  lifetime,"  iiisleatl 
ofthcmrd  definlu  t  ad  in  stnlins  the  conrersion  allege  "and  within  si.t 
calendar  montl  i  i  xt  bLfore  the  tlcaili  of  the  said  E.  F."]  to  wit,  on  [^c, 
and  after  lie  co  r  an  I  bifvre  the  ivordf  "  To  the  damage"  ^-c.  stale  "  and 
t])c  plainiifT  further  saith,  that  this  action  was  commenced  within  six  calendar 
months  next  after  the  defendant  as  oxeeotor  as  aforesaid  look  upon  hiiiisclf 
the  administration  of  the  estate  and  tlfeets  of  the  said  E,  F." 
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PLEAS,  &c.  IN  TROVER  :— NOT  GUILTY. 


1.  OBSERVATIONS  ON  THE  PLEAS  OF  "NOT  GUILTY"  AND  "NOT 

POSSESSED"  IN  TROVER. 


1.  Not  Guilty. — "  In  an  action  for  converting  the  plaintiff's  goods,  the 
plea  of  not  guilty  will  operate  as  a  denial  of  the  conversion  only,  and  not  of 
the  plaintiff's  title  to  the  goods.** — New  Rules. 

It  was  at  first  decided  under  this  rule,  that  not  guilty  denies  the  mere  fact 
of  an  actual  taking  or  dealing  with  the  goods,  and  not  its  wrongful  character, 
vrhich  if  intended  to  be  justified  should  be  pleaded  specially,  Stancliffe  v. 
Hardmick,  2  C.  M.  &  R.  1 ;  Vernon  v,  Shipton,  2  M.  &  W.  9 ;  Pearson  v. 
Rogers,  9  A.  &  E.  803;  but  in  Kynaston  v.  Crouch,  14  M.  &  W.  272, 
Parke,  B.,  said,  '*  I  have  very  great  doubt,  to  say  the  least  of  it,  whether  we 
vere  right  in  our  judgment  in  Stancliffe  v.  Hardwick  upon  that  part  of  the 
^se;"  and  the  same  learned  baron  observed  in  Whitmore  v.  Green,  13  M. 
k  W.  107,  "  We  came  to  an  erroneous  conclusion  in  Stancliffe  v,  Hardwick, 
Jiat  the  new  rules  have  made  any  difference  as  to  the  meaning  of  a  con- 
version ;"  and  Alderson,  B.,  observed  in  the  same  case,  "  Not  guilty  and 
%ot  possessed  together  make  up  the  old  not  guilty,  and  whatever  might  be 
pven  in  evidence  under  not  guilty  before  the  new  rules  {a)  may  be  proved 
inder  one  or  the  other  of  them ;"  accordingly  in  that  case  it  was  held  that 
I  sheriff  who  sells  before  fiat  under  a  fi.  fa.,  after  a  secret  act  of  bankrupty, 
>f  which  at  the  time  of  the  seizure  the  execution  creditor  had  no  notice,  only 
Ices  a  lawful  act  under  2  &  3  Vict.  c.  29,  and  therefore  is  not  guilty  of  any 
vrongful  conversion,  (bi)  In  Wilkinson  v,  fVhalley,  5  M.  &  G.  590,  the  plaintiff 
lelivered  a  bill  to  the  defendant  to  get  discounted,  which  he  effected,  and 
hen  the  plaintiff  brought  trover  for  it,  and  it  was  held  that  the  defendant 
ras  entitled  to  the  verdict  under  the  plea  of  not  possessed,  and  per  Cresswell 


(a)  These  observations  are  not,  it  is  cod- 
eived,  meant  to  apply  to  such  pleas  as  accord 
od  satisfaction,  or  the  statute  of  limitations ; 
ie  Cro.  Car.  *245 ;  1  Lutw.  99.  In  Com. 
>ig..  Action  upon  the  Case  upon  Trover, 
I.  6,  it  is  said,  "  In  trover  the  defendant  can 
lead  nothing  but  not  guilty  or  a  release."  In 
VkiU  ▼.  Spettigu€,  13  M.  &  W.  603,  it  was 
leld  tfiat  the  defence  that  the  goods  had  been 
tolen  from  the  plaintiff  (unknown  to  the  de- 


fendant), and  that  the  plaintiff  had  not  pro- 
secuted the  thief  to  conviction,  should  lie 
specially  pleaded. 

(b)  The  same  opinion,  viz.,  that  a  plea  in 
trover,  justifying  a  conversion  in  fact  only, 
was  incorrect,  seems  to  have  been  entertained 
by  Littledale,  J.  against  the  rest  of  the  Court 
ofQ.  H.;  Weeding y.Aldrick,9  A. ^E.666', 
poit,  689,  obs. 
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and  Coltman,  JJ.,  on  not  ^<Iiy  also.  Id  Higgim  v.  T/iomat,  }5  L.  J.  261, 
Q.  B.,  a  plea  that  the  plaintllTand  defendant  were  joint  owners  of  the  gooda 
va«  held  bad,  on  the  ground  that  under  the  declaration  two  kinds  of  con- 
vrrsion  io  fact  might  be  proved,  1st,  a  mere  taking  of  the  goods  ;  and  ^nd, 
their  total  destruction  ;  now  (he  iirst  would  be  justified  if  the  plaintiS'  and 
defendant  nere  joint  owners,  but  in  thai  case  the  plea  would  confess  only  a 
coversion  in  fact,  and  not  one  of  a  wroDgful  character;  and  the  second  could 
not  be  justified  at  all.  But  under  not  guilty  the  plaintifTs  property  in  the 
goods  cannot  be  contested ;  Barlon  v.  Bronm,  5  M.  &  W,  293. 

In  conformity  with  the  above  principles,  it  would  seem  that  the  defendant 
might  show  under  not  guilty  the  facts  pleaded  specially  in  Bunsi  v.  Slctsart, 
7  M.  Sr  G.  JiS  ;  5.  C.  2  D.  &  L.  63i>;  viz.  that  the  defendant  bought  the 
goods  of  plaintilTs  agent,  entrusted  (under  S  &  6  Vict.  c.  39),  with  auUiorttf 
ti>  sell  them  ;  so  leave  and  license  either  from  the  plaintilf  himself,  or  from  a 
person  who  was  jointly  interested  in  the  goods  with  him,  (c)  or  by  a  bank- 
rupt or  insolvent  wboni  the  plaintifT  represents  as  assignee,  (d)  would  seen 
(as  negativing  a  wroagful  conversion)  to  be  admissible  under  not  guilty; 
as  would  aUo  a  justifiable  taking  of  the  goods,  such  as  a  distress  for  rent, 
or  for  damage  feasant,  (e)  or  toll  doe,  see  IVebb  v.  Trip,  1  Dowl.  N.  S.  589; 
Com.  Dig.  Act  on  Case,  "  Trover."  G.  0  ;  or  by  a  sheriff  under  a  6.  fa.  (/) 
Afcue  V.  SaaJcTson,Cro.  Elia.  433;  Bacon's  Abridg.  "  Trover,"  F,  2;  or 
by  an  execution  creditor  setting  such  sheriff  in  motion,  (g)  Turquand  v.  Him- 
trcg,  9  M.  &  W.  787;  Chfilon  v.Gibbs,  13  M.  &  W,  111;  5.  C.  1  D.  &  L. 
4t0  J  or  by  a  bailifT  that  he  acted  under  an  attachment  out  of  tbe  county 
court,  to  compel  the  plaintiff  to  appear  there  by  seizing  his  goods,  (ft) 

2.  .\W  /.(,.,■.,«.«■,/.]  'J', 
taincd  in  a  declnratioii  o 
&  E.   113);  vi/.  1,  il,c 

his  right  of  ;i(.s,i,s.v;<,N  at  the  time  of  th:^  conviTsioii.  If  the  defendant  lias 
a  liL'n  on  the  !,'oods,  ih.it  ncijatives  tiic  latter  of  theso  propositions,  ami 
therefore  mny  he  ^ivon  in  fviileuue  under  this  p]ea;U)  Oii-in  v.  A'/i<>/,/,  + 
Bing.  N.  C.  ;  I  ;    Ifluh-  V.  7'm/,  .■.,',,r<, ;   anil  sec  Mo.wi,  v.  J)„,ul/.  1^>  .\I.  &  W. 


dLl 

lies   the   iwo  a.ssenkiiis 

"hieh   ; 

ire  con- 

.    (« 

»/t,  [).  C.JS,  oh...  ;    llJ.iU 

~.  V.  yv„ 

/.  \2  A. 

right   of  piiiinrly  \n  the 

■  floods 

;   and  2. 

<<■)   l>lea<t<^<lsumallvmA'fcru»v..S».idc>'i, 

1  r.in^..  N.  c.7'1;  I..-- Y.  r,a.».<i  M- 

5  A.^-t  K.  .-ilS. 

&  W.  aH.     See  pita,  Io  troiet  bv  as.lnnew. 

<(/)   ric;i.Ii-.l  spcijally  inJi.c^j.-j,  ».  ■f7i,PFij)i- 

ju-lif)ln-  HiidtT  a  fi.  fa.  agiinsl  liic  baiitiupl 

.™,  a  IJ.  li.  HI17  ;  aiuJ   siniila.  spotiiil   l.ieas 

btforc  lilt,  and  wiihout  notice  of  ihu  act  of 

ia  IU.UI  M.  tU.,.,:,,:M.i.\i.:nm. 

liankrnplcy,  and  nplir.-iliiin  iliat  Itie  judi^mciit 

(<■)   I'rcadtd  spurLallj  in  Il"m(i«-  v.  AUii- 

nns   mi   a  wnirani  of  alloniry  i>ivcn   liy  »iy 

I-.1.   9  A.  .Sc   K.  Blil.     Poe  the  oWrv^(i,.ns 

ol  fiauditltnt  |i>i;fcicDi-e:   Aidrta  v.  CumMi. 

of  l*i..ke.  1!..  DD  \\m  caw.  Unab,  v.  .V.  Q.,ia- 

4g.  Ll.ti7(i;   Nell  y.U^is.  7  C.i^  ^.3fl. 

(i...  1 1  M.  a,  W.  ael ;  a»d  V.vr^mv  V.  l)»ht 

( h )   I'lfsdtd  tppti^illj  in  Brairii  v.  C.<i,itv, 

0/  nr>wt«-ick.  6  iM.  *1  ti.  218,  n<.lc(«J. 

7  M.  ac  U.  558;   Ihe  plaintiff  replied  th.t'j 
superndHas  lia.l  issued.  anU  the  Couri  heM 

(/)  PrcLlerl  i[iedally,    \f l,itm.;-e  y.  It«- 

birl„m.  8   M.  &  W.  4(i3  ;   l{;u,l.,n  v.  Wrnt. 

ILliI  the  sheriff  was  not  liable  for  the  ton  of 

u-nrll.lOM.&W.ati;  S.C.2  ll.N.S.iM7; 

the  hailiB-  after  the  supersedeas  had  issued. 

anil   io   Ihe  oses  died   )«»(,   G8d,   Do\e{k). 

(0   ILis   liovever   has    been    doubled   b» 

1-Jic  cilHervnlions  in  S-muti  v.  l>Hte.  3  IM.  ic 

AldprsoH.  li.,  in  lI'Ait-  V.  S>(Iig«r.  13  M.  & 

\V.  6311, cnD  scarcely  U- sujiuurtcd  consisiinl- 

W.m3;  and  3te   BaiNeuaH  v.    HiUiami.  7 

ly  »itl.  more  icccnl  cnsi... 

M.S.<J.AU3. 

<S)   I'lejdcl  s|«>ci:illy,   K,kni  v.   WmHr. 
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674  J  Scarfe  v.  Morgan,  4  M.  &  W.  273  ;  Brandao  v.  Bamett,  1  M.  &  G. 
908.  So  may  a  detention  because  the  goods  are  subject  to  a  toll  which  has 
not  been  paid ;  Turquand  v.  Harvtrey,  1  Dowl.  N.  S.  925. 

As  instances  of  facts  showing  that  the  plaintiff  had  no  right  of  property  in 
the  goods  at  the  time  of  the  conversion,  may  be  mentioned  the  following ; 
that  before  the  conversion  he  had  farted  with  his  property,  title  or  possessory 
right,  and  had  none  lefl  to  enable  him  to  sue,  Vernon  v.  Shipton,  2  M.  &  W. 
11.  That  the  goods  really  belong  to  third  persons;  thus  in  trover  by  a 
bankrupt  against  a  sheriff  for  seizing  his  goods,  the  latter  may  show  that 
the  goods  really  belong  to  the  plaintiff's  assignees ;  Leake  v.  Loveday,  4 
M.  &  G.  972;  S.  C.  2  D.  N.  S.  632 ;  and  see  Unmin  v.  St.  Quintin,  11  M. 
k"  W.  277 ;  S.  C.  2  D.  N.  S.  796.  So  in  trover  against  the  assignees  of  a 
bankrupt,  the  defendants  may  show  under  this  plea  that  the  goods  were  in 
;he  bankrupt's  possession  as  reputed  owner,  and  thus  passed  to  the  assignees 
mder  the  6  Geo.  4,  c.  16,  s.  72  ;  Isaac  v.  Belcher,  5  M.  &  W.  139 ;  S.  C. 
J  C.  &  P.  714;  Edwards  v.  Scott,  1  M.  &  G.  962.  So  where  a  party  con- 
veys his  goods  to  another  by  a  deed  or  bill  of  sale  which  is  fraudulent 
igainst  creditors,  (as  to  which,  see  Chit,  on  Contr.  Index,  '*  Fraud  ;"  Chit. 
[^oU.  Stat.  "  Fraudulent  Conveyances,"  p.  384  ;  2  Harr.  Ind.  **  Deed  j*') 
such  deed,  &c.,  passes  no  property  in  the  goods,  and  therefore  a  sheriflT 
under  a  writ  of  execution  against  the  assignor  is  bound  to  seize  the  goods, 
Tmray  v.  Magnay,  11  M.  &  W.  275;  1  Chit.  Arch.  8th  ed,  590;  and  if 
afterwards  sued  in  trover  by  the  pretended  assignee,  he  may  give  the  facts  in 
evidence  under  the  above  plea ;  Howarth  v.  Tollemache,  4  M.  &  G.  429 ; 
Nicolls  V.  Bastard,  2  C.  M.  &  R.  659,  per  Parke,  B.  So  a  sheriff  when 
sued  by  the  assignees  of  a  bankrupt  may  give  in  evidence  under  this  plea, 
that  he  seized  the  goods  under  a  Ji.  fa.  against  the  bankrupt  before  fiat  and 
without  notice  of  the  bankruptcy  ;  Unwin  v.  St,  Quintin,  1 1  M.  &  W.  277 ; 
Beicher  v.  Magnay,  12  M.  &  W.  102.  (A) 

The  defendant  might  also  show  under*this  plea  that  the  plaintiff  as  owner 
bad  let  the  goods  for  an  unexpired  term,  or  that  he  had  voluntarily  allowed 
a  third  person  to  sell  them  to  the  defendant,  Gregg  v.  Wells,  10  A.&  E.  90 ; 
or  a  stoppage  in  transitu  before  they  reached  the  plaintiff,  Jackson  v.  Nichollf 
4  B.  N.  C.  508  ;    Wentworth  v.  Outhwaite,  10  M.  &  W.  436. 

In  order  to  narrow  the  issue  at  the  trial  by  compelling  the  plaintiff 
to  take  issue  on  a  single  fact,  it  may  sometimes  be  judicious  to  plead  the  facts 
ipecially,  giving  colour  to  the  plaintiff  (see  post,  G85,  Form  2.)  The  forms  in 
the  cases  referred  to,  ante,  p.  684,  notes,  would  assist  in  framing  such  a 
plea,  but  it  would  not  be  allowed  along  with  the  plea  of  "  not  possessed." 

(k)  See  special  pleas  taking  this  defence  W.  Ill,  that  the  judgment  was  on  a  war- 
in  those  cases,  and  in  Edmundi  v.  LawUy,  6  raut  of  attorney  executed  by  the  bankrupt 
M.  &  W.  286;  Moore  v.  Phillips,  7  M.&  W.  after  the  act  of  bankruptcy,  within  two  months 
536;  Aldrtd  v.  Constable^  6  Q.  B.  370;  of  the  sale,  and  that  the  sheriff  sold  after 
BeUher  ▼.  Magnay,  12  M.  &  W.  102  ;  and  notice. 
lee  replication  in  Cheston  v.  Cibbs,  12  M.  & 
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NOT  POSSESSED. 

1 .  PUa  that  the  Plaintiff  mu  not  pottated  of  the  Goods.  {I) 

I.  Hot  gidltg.taUe.dtf.^  2.  Aod  for  &  fortbeTplea  in  tliis  bebalf.  [totLe 
lail  count  of  the  uid  ilecUraiion^i  ^^  Aefeaiuit  &aith  tint  the  pI«inliS*was  mm 
*t  the  taid  time  nli«n,  [^'■l-  posietted  of  ihe  said  goods  and  chattels  ia  the 
•aid  [1a«t  count  of  the]  declaiation  mentioned,  or  either  of  them,  or  uxy  pan 
ihereof,  as  of  hi*  oim  property,  in  manner  and  form  as  the  plaintiff'  buh 
above  alleged  -,  and  of  this  the  dcfeitdant  puts  himself  upon  the  coontry,  && 


2.  Plea  of  Property  in  the  Defendant ;  namelif,  that  the  Tree  ffrew 
on  a  Close,  of  lehich  Defendant  was  seised  In  fee,  wherefore  he  cut 
it  and  delivered  it  to  R.  H.,  teho  delivered  it  to  Plaintiff,  from 
whom  Defendant  toot  it ;  giving  express  colour,  (m) 
I.  Not  guiUif,  ante,  &i2.]     S.  And  for  a  further  plea  in  this  behalf,  tbede- 

fendaitt  aaitb  that  before  the  said  time  when,  &c.,  to  nit,  on  Q4'^-3>  ^^'  ^ 

(I)  Not  guillj  will  not  pnl  the  pl*inliff's  give  impliid  coJoui.  Ib«t  a,  iovcil  the  pliiD- 

tMr  U  lb«  goodi  in  ante  craa  lo  niligate  liiF  with  a  coloDrable  tille ;  Wnd  t.  Ratiiu, 

dimagei,  Fini-A  v.  Blent,  7  C.  &  P.  478;  15  M.  &  W.  337.     "  To  *n  sciioo  of  tra»- 

Si-rrk   V.  V),iini.^,  r,   SI.  .V  \V.  -iilfi.   i>tr   Al-  j-.,!-   r,ir  Mkiii,^   il.e   pbiniirt-s  corn,  the  Je- 

(ItriCFTi,  J.     'J  he    i.Mi^.   in   ilii*    1.IC1   u   ili5-  fc.iJ.mi  :,i«  ],lia,i   In  lonfe-sioo  anJ   i-oi.|. 

plaliillir'aiiil  iinitly  tm  x\.<-  .k'li;uJ.inr ;  HmH-        isj-^li  out   lut  iiiIil*.  an J   Hut  lie  look  ii  3i 
Imlae  V.  ^AkXl,  a   A.l\   E.  V.ri.      I'I.m   lliat       suMi   rcclor.     Nim  It  iii  ID  be  i>lisen«il,  ihM 

[iliiinlilV,"  inni-lu^lin;   I"  ll.c  ii,.iNlry,  !■   luJ        llii  ;.M.r,(.j/  ■.  f,.,„  as  alWjfJ  in  ll.c  Jtclara- 
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adant  was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain  close  called 

•  [or  "  abutting/'  4*c0»  situate  in  the  parish  of ,  in  the  county  of 

-,  and  being  so  seised,  he,  the  defendant,  on  the  day  and  year  last  afore- 
,  cut  down  one  oak  tree  then  growing  and  being  in  and  upon  the  said 
s,  the  said  tree  being  the  said  goods  and  chattels  in  the  said  declaration 
tioned ;  and  the  defendant  further  says,  that  afterwards  and  before  the 

time  when,  [Src.'],  to  wit,  on  the  day  and  year  last  aforesaid,  he  delivered 
laid  goods  and  chattels  to  one  Richard  Roe  to  be  kept  by  the  said  Richard 
to  and  for  the  use  of  the  defendant,  and  the  said  Richard  Roe  afterwards 
before  the  said  time  when,  [c^-c],  to  wit,  on  the  day  and  year  last  afore- 

delivered  the  said  goods  and  chattels  to  the  plaintiff,  whereupon  the  de~ 
tMnt  at  the  said  time,  when,  [Spc.'],  took  the  said  goods  and  chattels  from  and 
/*  the  possession  of  the  plaintiff,  (n)  as  he  lawfully  might  for  the  cause 
^said,  which  is  the  conversion  in  the  declaration  mentioned ;  and  this  the 
ndant  is  ready  to  verify. 

ASSIGNEES  OF  A  BANKRUPT. 


The  observations  made  on  the  effect  of  the  plea  of  not  guilty,  ante,  683,  and  the 
plea  of  "  not  possessed,"  ante,  686,  apply  in  general  to  pleas  in  actions  of  trover 
by  and  against  assignees  of  a  bankrupt     In  trover  hu  assignees  to  recover 

foods  claimed  by  them  as  having  been  fraudently  assigned  oy  the  bankrupt 
efore  his  bankruptcy,  if  the  defendant  relv  upon  the  validity  of  the  transfer  to 
him,  he  may  dispute  the  title  by  a  simple  denial  of  the  allegation,  that  the 
bankrupt,  or  the  plaintiff  as  assignee  (as  the  case  may  be),  was  possessed  of  the 
goods  as  of  his  property,  &c. ;  see  instances  and  cases,  ante,  684,  notes.  In  trover 
by  assignees,  a  plea  denying  that  the  plaintiffs  are  assignees,  &c.,  (see  form,  ante, 
247,)  will  put  in  issue  the  trading,  act  of  bankruptcy,  petitioning  creditor's 
debt,  fiat  and  proceedings,  provided  notice  to  dispute  those  facts  be  also  given ; 
Buckton  V.  Wray,  8  A.  &  £.  844 ;  Butler  v.  Hobson,  4  B.  N.  C.  200;  see  ante, 
246,  obs.  These  facts  cannot  be  disputed  under  a  plea  denying  that  plaintifis 
were  possessed,  &c. ;  Byert  v.  Southwell,  9  C.  &  P.  320.  In  trover  against 
assignees,  a  plea  that  the  plaintiff  was  not  possessed,  &c.,  ante,  686,  will  enable 
the  assignees  to  contend  that  the  property  in  the  goods  has  passed  to  them  as 
being  in  the  reputed  ownership  of  the  bankrupt  at  the  time  of  the  bankruptcy, 
ante,  685  ;  and  this  plea  will  also  suffice  in  actions  brought  against  them  by  the 
bankrupt  to  try  the  validity  of  the  fiat,  see  further,  ante,  683  and  685.  Assig- 
nees cannot  plead  the  general  issue  "  by  statute ;"  Knight  v.  J'urquand,  2  M.  & 
W.  101. 


oyer,  Cro.  £liz.  485  (Fancourt  v.  Bull, 
D^.N.C.  689,  post,  688.  obs.)  But  if  to 
Hilar  declaratioD  the  defeodaot  were  to 
d  that  J.  S.  was  possessed  of  the  sheep  as 
twn  property,  and  sold  them  to  him  in 
eel  overt,  the  plea  would  be  bad,  because 
ids  to  deoy  that  the  property  was  ever 
be  plaiotiff  and  gives  no  colour  to  the 
D  ;  Vin.  Abr.  Colour,  G.  j  Doct.  PI.  77 ;" 


Steph.  PI.  4tb  ed.  238. 

(n)  The  allegations  in  italics  state  fictitious 
facts.  This  is  the  usual  form  of  giving  colour, 
and  is  not  traversable ;  see  Steph.  on  PI.  4th 
ed.  238.  Indeed  if  the  fiction  were  traversed, 
the  remainder  of  the  plea,  which  states  matter 
negativing  the  plaintiffs  claim,  would  be  ad- 
mitted, and  thus  the  plaintiff  would  appear 
on  the  record  to  be  without  title. 


PLEAS,  &c.  IN  TROVER:— BAILEES. 


1.  Plea  in  Trover  by  Assignees  that  the  Plaintiffs  were  not  possessed 
as  Assignees,  (o) 
1.  Not  guilty,  ante,  643.]  3.  And  for  a  Turtber  plea  in  tli is  behalf,  the  de- 
fendant saith  that  the  plaintilTB  were  not  at  the  said  time  tvhen  [>$'C'.]  possessed 
of  the  Baid  goods  and  chattels  in  the  said  declaration  mentioned,  or  either  of 
them  or  any  part  thereof,  as  of  tlieir  property  as  assignees  as  aforesaid,  in 
manner  and  form  ns  the  plaintifTs  have  above  alleged;  and  of  this  the 
defendant  puts  himself  upon  ihe  country,  &c. 


2.  Plea  to  a  Declaration  by  Assignees  of  a  Bankrupt  for  not  re- 
delivering to  them  Goods  with  which  the  Bankrupt  had  entrusted 
them  ;  that  Che  Bankrupt  transferred  them  (since  2  Sf  3  Vict.  c.  29) 
before  Fiat,  and  without  Notice  an  the  Part  of  the  Transferree  of 
any  prior  Act  of  Bankruptcy. 
Tanner  v.  Scovel,  14  M.  S:  W.  28.     See   the  observaiioiiG,  ante,   iJSS, 

ud  687. 


3.  PUaof  Payment  of  Money  f for  Damages  J  into  Court  in  Trover  by 
the  Assignees  of  a  Bankrupt. 

Form  of  pica  nnd  replication,  C/urft  v.  Nlcholion,  C  C.  Si  P.  712,  note  (o).     Tlw 
fonn,  dHlt,  37S,  will  apply,  dtDcribing  the  pluiiitiffii  "  as  axuigueei  si     ' 


A  \,:i\K-c  lia 
general  or  roi 
traversing  tin' 


mi.l.s  or'  1':xi'Han(;k. 


In  trdvcT  fi>r  u  bill  a  special  pli'ii  must  give  the  i)lEii  lit  iff  colour,  loil,;  fiSli,  uolel,";), 
and  must  show,  not  merely  an  inilursi'iii^Mit  to  defenilan  t,  but  ulso  that  il  va 
for  value  und  without  notice  uf  any  ilcri'ct  in  a  prior  purtv  a  title,  Sic ;  Faucaurl 
V.  Bull,  I  B.  N.  C.  6»1 ;  Hittun  v.  Saann,  5  B.  I^.  C.  llit;  S.  C.  7  Dowl. 
417;  see  other  fomis,  ft  iWv.  UamyJiirt,  1  M,  «:  W.  ;tC5;  Palmer  v.  Jannaia, 
2  M.  &  W.  2S2  ;  but  the  defence  might  generally  be  given  in  cvideiiee  inidet 
the  plea  of  not  poswased,  Hrandao  v.  liarnttl,  1  M.  &  (i.  SOS;  .S.  C.  6  M.  S: 
G.  Gai);  or  thu  general  issue,  Wilkinson  v.  U'halkv,  5  M.  SG,  500;  i".  C.  1 
D.  ft  I..  !) ;  nriil  no  mlvantago  is  gained  by  more  special  i)lca3. 
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LIMITATIONS,  PLEA  OF. 


)lea  will  be  in  form  as  ante,  660 ;  see  id.  note.  See  the  case  of  Philpot  v. 
I  Ad.  &  £.  106,  in{which  this  ground  of  defence  in  trover  was  much  considered ; 
lys  V.  Shuckburghy  4  You.  &  Col.  42. 


NEW  ASSIGNMENT. 


orm  will  be  nearly  as  in  trespass,  pott,  783,  stating  that  the  plaintiff,  on,  &c., 
and  different  occcasion,  &c.,  converted,  &c.  the  goods ;  be  careful  not  to  state 
imounting  only  to  evidence  of  a  conversion ;  see  Brotcn  v.  Copley,  7  M.  &  G. 
e  (a) ;  5.  C.  2  D.  &  L.  332.  Trover  for  10  barget  and  10  piece*  of  timber,  &c.; 
ifying  removing  them  because  they  obstructed  the  navigation  of  the  Thames; 
.t  the  plea  being  general,  and  apparently  answering  the  whole  of  a  divisible 
of  things  in  the  declaration,  the  plaintiff  might  reply  de  injuria,  and  also  new 
lat  he  brought  his  action  for  other  pieces  of  timber  converted  on  another  occa- 
9ge  v.  Hatchett,  15  L.  J.  68,  Q.  B.  New  assignment  in  an  action  against  a 
ustifying  under  a  fi.  fa.,  that  the  plaintiff  sues  for  converting  other  goods; 
^  Constable,  6  Q.  B.  370.  It  was  held  in  that  case  that  this  is  the  proper 
repl3ring  where  the  sheriff  sells  under  colour  of  the  writ  under  which  he  legally 
naore  than  sufficient  to  satisfy  that  execution.  Sed  que,  f  whether  a  new  assign- 
trover  can  in  any  case  be  correct;  Weeding  v.  Aldrich,  9  A.  &  £.  866,  per 
e,  J. ;  and  see  Hawthorne  v.  Newcastle,  Sfc,  Railway  Company,  3  Q.  B.  735. 


PAYMENT  INTO  COURT. 


\te,  669.    The  form  will  be  nearly  as  in  assumpsit,  ante^  376,  commencing,  if 
;y  be  paid  into  Court  to  part  of  the  cause  of  action,  thus : — 

}  the  said  conversion  of  parcel  of  the  said  goods  [in  the  last  count 
led],  to  wit,  [enumerate  theml,  and  the  said  causes  of  action  in  respect 
[4-c.  as  in  the  form,  p,  37  7. 

;^ourt  would  generally  stay  proceeding  upon  redelivery  of  the  property  and 
of  costs,  Peacock  v.  Nicholis,  8  Dowl.  367 ;  ante,  502 ;  and  where  the  cost 
ly  of  the  goods  was  paid  into  Court,  the  Court  refused  to  disturb  a  verdict  for 
idant,  Evans  v.  Lewis,  3  Dowl.  819. 


(  ««>  ) 


DECLARATIOxNS  IN  REPLEVIN. 


On.  S«e  ii)  gcnenl.  Bacon's  A bridg.  "  Kcplcrin,"  2  Sautid.  104  a.  283,  310;  Com. 
Dig.  "  Pleader,"  3  K.  10.  Whne  goods  or  catlle  ue  dittraincJ  for  rent,  or 
tar  B  poor-rate,  &C-  the  owner  ma;  both  obtsig  n:«titutioD  and  try  the  valtdin 
of  the  leixuTe,  by  mokine  a  pUint  to  the  iberiff  of  ibe  county  to  have  the  £ooa 
TfpUritd ;  thai  ii,  re-deliveted  lo  him: — and  upon  this  occasion  the  StetiS 
eauieg  Ibe  rliefU  lo  be  redriivcreil  to  the  owner  on  bii  giring  the  aberiff'  tm- 
rily  that  he  will  forthwith  pimecule  an  action  of  irpUvia  against  the  diitniincr 
in  the  County  Court  lo  liy  the  legality  of  the  diatiem;  aud  will,  if  its  validity 
be  eilsbliihed.  return  the  goodi  to  the  diitraincT.  The  parly  distrained  upon 
nccordinely  levie*  a  plaint  and  declarer  in  the  Coun^'  Court;  but  the  luit  ii 
Irequentjy  ramnxd  ilitD  the  luperior  Court,  wherran  tile  plaintiff  dedarei 
drniro. 

BfO  Jit  10  Vict,  c  95, «.  119,  "  all  actions  of  re]devin  in  cases  of  (jiifrvii^  ml 
n  arrtar,  or  dtuaacc/ttuaal,  khall  be  brought  without  writ"  in  the  new  County 
Courtiin  lb  e  district  (e.  1 20)  where  the  diilicsa  is  taken. 

By  1.  121 — "  In  c»»e  eiiber  party  to  any  such  action  of  replenn  shall  dedare  to 
the  Court  that  the  title  to  any  corporeal  or  incorporeal  bereditsmenl,  or  to  any 
loll,  market,  fair  or  franchise  is  in  quesiion,artliatlhereiit  or  damage  in  mncct 
of  which  the  dislresE  ihali  have  hern  taken  is  more  than  20/.,  and  ■liaU 
become  bouod,  wiih  two  aurelies,  &c.  "  to  prosecute  (he  suit  icilh  efficct  and 
milhout  delay,  (ate  ante,  436.  note  (j ),)  and  lo  prove  before  the  Court  tiy  wliieb 
mch  suit  shall  be  tried,  that  luch  title  oa  afbressid  is  in  dispute  bctiteen  the 
parties,  or  that  there  was  ground  for  believing  that  the  sud  rent  or  damage  nt 
more  than  20^,  then  tlie  action  may  be  removed"  to  the  superior  C-ourta. 

Hm  plainiilf  mutt,  b»  in  Uorer,  {anle,  CT8,  obs.,)  be  the  general  owoer  or  a 
apecial  owner,  andmuU  hare tbeponenory right;  tee  in  fcnnatSBla.C.  147; 
Wilkinson  on  Replevin;  1  Saimd,  317  b,  note  2;  1  Chit.  PI.  Ind.  "Rtplerin:" 
2StM.k.  Kv."l{,pU-viii;'  S.-1«-.N'.  I>.  lil.  "  llc|ilovi.,."  liqileviu  is  (ho  jiropet 
lorni  ti.  rifuvir  |.usst«;on  of  a  fjKcilic  .lialr.l,  JA"<'  v.  \\,lk,u^.m.  2  Stark.  K. 


■.  fh,.>. 


uVkw    hv- 
■..  II   M.S.' W.  ll!i; 


5    C. 


D.  &S.  7S3:  also  for  an  i%ui 
tkuntion  aflor  a  U):id   taking, 

■c  2  Chit.  Ardi.  Slii  ed.  Ii»i.  iii 


1.   Dcc/'iralwii  in  the  Superior  Court. 
Ijl  tlu'  Q,  i!.  [or  •■  f.  P."] 


On  tlic  - 
,  to  »it,  [n'>i>w  lo<a/  (/;).]     C.  D.  - 


-  T..rm,  10  \'ictoria.  (a) 

answer  A.  11.  of 


a  Ihe  title  of  the  tleda- 


^,„  vacation,  "  on  [^c.]. 
may    lie    in    the    county 
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1m,  wherefore  he  took  the  ['*  cattle/']  goods  and  chattels  [<'  and  com," 
ke  case  may  hei]  of  the  plaintiff,  and  unjustly  detained  the  same  against 

sties  and  pledges,  until  [Sfc.\  and  thereupon  the  plaintiff,  by his 

Tney,  complains.   For  that  the  defendant  on  the  —  day  of  ,  a.  d. 

*,  [the  exact  day  of  distress  is  not  material^']  in  the  parish  of ,  in  the 

oty  of  —  aforesaid,  in  a  certain  dwelUng'house  there  [or  "  in  a  certain 
le,**  or  *'  common"]  there  called  — -,  (c)  took  the  ["  cattle,**]  goods  and 
Uelfl  of  the  plaintiff,  to  wit,  ten  tables,  (d)  of  great  value,  to  wit,  of  the 

Be  of  £ ,  and  unjustly  detained  the  same  against  sureties  and  pledges, 

n  [^c] ;  wherefore  the  plaintiff  saith  that  he  is  injured  and  hath  sus- 
led  damage  to  the  amount  of  £ ;  (e)  and  therefore  he  brings  his  suit. 


2.  Declaration  in  Replevin  in  the  old  County  Court.  (/) 

the  County  Court  of  the  Sheriff  of  — . 

-~*,  to  wit.     C.  D.  was  summoned,  [^c.  proceed  precisely  as  in  Form  1, 

tpt  thai  it  is  necessary  to  add  after  the  words,  ''  in  the  county  of 

nsaid,"  the  words,  *'  and  within  the  jurisdiction  of  this  Court,  took,*'  S^c,"] 


n  the  distreu  was  origiDally  taken,  or  in 
matf  io  which  the  goods  were  in  the  de- 
lasts  cmtodT  upon  the  occasion  ;  Wilson 
Itmp.  2  Wils.  354  ;  1  Saund.  347. 

0  ne  place,  as  whether  it  was  a  house, 

1  or  cloee,  must  be  slated  accurately ; 
it  teema  the  name  or  abuttals  of  the 
I  tbould  be  specified;   1   Saund.  347, 

1 :  PHUn  V.  BradUv,  2  M.  &  P.  78 ; 
N  OBclaratioD  will  be  deronrrable.  Banks 
mmUlt  7  A.  &  £.  855 ;  aee  Form  5,  anu, 

lis  caption  may  be  stated  to  be  in  the 

•  where  the  original  seizure  was,  or  in  a 
I  or  place  wherein  the  distrainer  after- 
li  led  or  had  the  goods  or  cattle  in  the 

la  the  ponnd ;  1  Saund.  347,  note  1 ; 
lis  V.  Ktrsop,  2  Wils.  354.  Where  dif- 
It  eflects  are  stated  in  various  places  the 

•  ahonld  be  "  in  a  certain  dwelling-house 

i  took  the  goods,  to  wit,  and  in  a 

lin  yard,  {or  *  close,']  there  took  other 


the  goods,  to  wit  ,"  or  "  the  cattle,  to 

wit, ,"  ficc;  Com.  Dig.  Pleader.  3  K. 

10.  The  plea  of  non  cepit  disputes  the  cor- 
rectness of  the  declaration  as  to  the  place  of 
seizure. 

(d)  The  goods,  &c.  must  be  described 
with  at  least  as  much  certainty  as  in  trover, 
(anU,  680,  note  (c),)  see  3  Saund.  74  b ; 
Banks  V.  Angell,  7  A.  &  £.  855.  The  fol- 
lowing form  describes  the  seizure  of  standinfr 
corn  under  11  G.  2,c.  19,  s.  8,  "in  a  certain 

close  there  called ,  took  the  com  of  the 

plaintiff,  to  wit, acres  of  standing  ulhtat 

there  then  growing."  Replevin  does  not  lie 
for  fixtures  qua  fixtures ;  Kihitt  v.  Swuth,  4 
T.  R.  504 ;  Amos,  Fix.  252, 257. 

(«)  A  sum  covering  the  real  damage. 

(/)  This  form  will  probably  become  ob- 
solete when  the  new  County  Courts  are  esta- 
blished, ante,  690,  obs. 


Ami  u. 


ZZ 


II 


(  <—  ) 


AVOWRIES,  PLEAS  AND  COGNIZANti 
IN  REPLEVIN. 


Oh.  TIm  N««  Bnbi  on  Titaiang  camtain  no  pntfUou  tUmoB^  tbe  A 
ihe  Dlea^nei  in  replevin.  .Viwi  ctfjl  ii  tf 
dcnlrt  ifasllie  wu  the  party  distiainin^; 
Uie  plice  described  b  tlie  dnilaration,  an^  n 
fiviu  in  ytiii ;  but  it)  this  taller  ca»»,  \a  otia  \o  hare  jodgment  for  %  n4iii 
tlie  goodi.  the  defradant  should  picsd  (hat  he  look  tbe  eoods  or  caidr  in  nx 
pUcc,  dcicrihing  ili  not  in  the  place  mentioned  in  the  declBralion,  and  then 
on  OTowrj  ur  the  UkiDg,  shoving  tbe  cause;  1  Smind.  Z\1,  note  1-  F' 
BuUDthorpe  r.  Turner,  Willes.  175 ;  3  Chit  PI.  7lh  ed.  293.  The  plwnti 
Uili  Inttanco  muit  amend  hii  dedaration  or  trarenc  the  takinr  In  the  ) 
nwntioned  in  tbe  plea;  he  cannol  travene  the  taae  of  taking  ^cged  in 
■towryi  iJ.     Nan  ccpit  docs  not  enable  the  defendant  to  dispute  tbe  plain' 

nerty  in  or  poBseuion  of  ibe  goods,  (we  Foim  3,  Darer  r,  Rmttingi,  i 
Db.  S44,)  or  to  Jattify  the  caption.  It  ii  tuffieient  for  the  pUiotiff  to  p 
on  thii  iaiuc  that  the  defendant  originally  took,  oraflenrotda  bad  or  delai 
the  eood5  in  the  locia  in  gvo;  see  id.;  3  Stark.  Et.  3rd  cd.  970;  Com. 
"nMder,"3K.n. 


1.  PleaofNon  Cepit. 

On  [!ic [lay  of  - 


:isof 

Term,  10  Victoria 

C.  D,  ■J     Ami  the  ilefendanl,  l>y ,  his  iittornev 

[or  .'  in  person.-] 

n(B.     >  [)mt  he  [lid  not  take  tlic  saiil  cattle,  ^ooih 

ml  chattels,  [as  in  d 

A.  13.   *  r/!lh><,'i  or  cither  of  ihem,  or  ;iny  pnrt  thi'r 

of,  in  manner  and 

ns  ihe  |)lainiitV  hath  above  allesicd  ;  ;mil  of  this  the 

<lefenUant  puts  hi 

upon  the  (■oiiiitry,  ite. 

'J,  Plea  tktnjhh/  the  Phintiff'i  Proper/!/  in  the  Goods,  (a) 

i.  Nu.iiciiil.']     ■-'.  And  for  a  further  j.lea  in  this  behalf,  the  dcfemi 

says  thai  the  .^aid  i;o(i(/i  omi  iliutuh'm  the  said  declaration  mentioned,  at 

said  time  iviien  .Ic,  were  the  property  of  the  defendant,  {or   "  one  E.  h 

ami  :iot  of  the  plaintiff  as  in  ilie  said  declaration  .alleged,  ami   this 

(„)  Bull.    N.   P.   5-2,   54;    Carlh.   liA;  rirjjwi..      lliis  is  the  pmpet  form  of  pieai 

F.videcee,   I    Mo.    tc    R.   301.      h   will   be  ti.   iry  llie  phiniill's   title  lo  the  gooJi 

olneriril  llial   this  laties  rmin    llie  furm  of  trained.  »licic   llie  ^eliure  is  admilled, 

traverseof  llic  plaintiff's  title  in  I'Jin  jnJ  uot  juslilied. 


Avowries,  &c.  in  replevin:— annuities.       69s 

t  is  ready  to  verify  ;  therefore  the  defendant  prays  a  return  of  the 
Is  and  chattels,  together  with  his  costs  in  this  behalf,  according  to 
of  the  statute  in  such  case  made  and  provided,  to  be  adjudged  to 


AVOWRIES,  &c. 


f  the  forma  in  trespass,  pof^,  justifying  distresses,  &c.  may  easily  be  converted 
ies,  and  vice  versa. 


ANNUITIES. 


Avotm^y,  bic.for  an  Annuity  or  RenUCharge. 

ns  James  v.  Salter ,  2  Binff.  N.  C.  505 ;  3  Bing.  N.  C.  544;  Richardson  v. 
9  Bing.  51;  Caunt  v.  Ward,  7  Bing.  608.  Cognizance  as  bailiff  of  the 
an  annuity  charged  upon  the  locus  in  ouo,  and  granted  by  a  tenant  for  life, 
Green^  2  C.  &  J.  142 ;  in  error,  8  Bing.  92,  S,  C.  The  plaintiff  might 
no  memorial  of  the  annuity  was  inrolled ;  see  ante,  445,  and  Hogarth  v. 
M.  &  W.  494,  where  also  see  subsequent  pleadings. 

for  a  rent-charge,  Beaupark  v.  Hutchinson,  7  Bius.  178;  Johnson  v. 
2  Q.  B.  925.  If  the  plaintiff  holds  mider  a  demise  made  prior  to  the  rent- 
al should  be  specially  replied ;  ibid. ;  and  sec  Saffery  v.  Elgood,  1  A.  &  £. 


DAMAGE  FEASANT. 


)iwy  or  Cognizance  for  Distress  for  Damage  feaiant.  (i) 

ncement  as  infra,  Form  1 ,  p.  691-,  to  the  asterisk.li  —  Saith  that  the 
in  which,  Szc,  now  is  and  at  the  said  time  when,  &c.,  was  the  close, 
ireehold  of  the  defendant,  [or  ^'  of  one  E.  F."]  and  because  the  said 
the  said  time  when,  &c.,  were  in  (c)  the  said  close  in  which,  &c., 
i  grass  there  then  growing,  and  doing  damage  there  to  the  defend- 
to  the  said  E.  F."],  he  the  defendant  well  avows,  [or  <*  as  bailiff 
d  E.  F.  well  acknowledges,"]  the  taking  of  the  said  cattle  in  the 
3  in  which^  &c.,  and  justly^  &c.,  as  for  and  in  the  name  of  a 
Dr  tlie  said  damage  so  there  done  and  doing  as  aforesaid  ;  and  this 
lude  as  in  the  Form  1,  infra,  p.  094. 


1  Sauod.  347  d,  note  6  ;  2  Saund. 
Harr.  Ind.  tit.  *'  Distress."  In 
defendaat  may  rely  only  upon  his 
1  the  above  iostance,  but  in  re- 
U  to  the  close  must  be  shown.  If 
.Dt  were  the  lessee  or  yearly  tenant 
holder,  state  that  the  latter  was 
lis  demesne  as  of  fee,  see  Smiih 
I  M.  Ac  W.  369 ;  and  then  show 
itied  the  said  place  in  which,  &c., 
1  part  of  it,  see  1  Saund.  347  d, 


note  5 ;  the  entry  of  defendant,  and  that  he 
was  possessed  until  the  said  time,  when,  &c., 
and  conclude  as  in  the  text ;  see  anu,  419, 
Form  4.  Avowry  by  commoner,  3  Chit.  PI. 
7th  ed.  308.    Pleas  m  bar,  id. 

(c)  The  party  distraining  must  get  into 
the  close  before  the  cattle  have  left  it,  Cte^ 
ment  v.  MUner,  3  Esp.  R.  95  ;  but  when  the 
distress  is  once  made,  a  tender  is  too  late ; 
GuUiver  y,  Cottni,  1  Com.  B.  788  *,  and  see 
ante,  544,  Form  16. 


z  z  2 


M4     AVOWRIES,  ftc  IN  BEPLEVIN:-HIGHWAY  BATE. 

HIOHWAT  RATE. 

Avneryfor  a  Sigkvai/  Rate  taider  5^6  WiU.  i,  c.  50. 

Mama  «.  tfartM,  6  B.  N.  C.  373. 

Wb««  ■  «an«tibb  jiMiin  oadcr  •]■«•«'■  vairant  it  coointoo  law,  he  Dliut  then 

tlMUtliejiiitieeli«djufMaM*an«««rtfceait}Kt-inaneT:   MnrrrU  t.  JUortin,  3  H.  ft  0. 


.  _       _   ^    ■>,  M  «.  fc  W.  IM 1  S.  C.  2  0.  4  L.  907. 
ni,  we  Jfomti  r.  tUntf,  4  A.  it  C  SSti  S  &  6  Will.  4,  i 


50.  t.  29. 


Avowry  for  a  Datreu  by,  {under  18  Geo.  3,  c  ]9),/or  Cos(t 
to  be  paid  OK  t'omplaint  heard  before  them. 
George  v.  Chai»bm,  1 1  M.  &  W.  149. 


LANDLORD  AND  TENANT. 
1.  Comtnon  Avowry  or  Cognisance  for  Rent  in  Arrear,  (d> 

la  tbe  [Q.  B.] 

The day  of ,  *.  d.  ^— . 

C.  D.  )     And  the  defendant,  hy his  attorney,  [or  *'  in  person,"]  wttL 

at>.    KavawB  [or  if  defertdanl  be  the  bailiff ,  ftate,  "as  bailiff  of  E.  F,  well  ae- 
A.  B.  )  knowledges,"  (e)]  the  taking  of  the  said  [cattle],  goods  aod  clutiell 

(_d)  To  remedjr  Uu  iliffieal^  •  hodlard 
-  ■   -' iting  ■  title 

:.  13,  !.  22, 
titil  'ihit  ■■  M  ilefei.dsnt5  in  rcplsvin 
f  avon-  ur  make  rogniiance  genGijlly,ll)at 
yUintif.  IT  uihf  lamiit  aC  Die  lanils  and 


enjoyea  llie  sa 

me  under  a  grant  or  demise 

rent  during  llie  lime  where 

tlie  rfnt  ilistr 

ined  for  incorreJ.  which  re 

W3B  llien  due 

nd«lill  remain-  duo;   or  il 

lafcclofsuKh 

l.onour,  luidi 

i[>  or  manor.  Cur  which  ten 

mcnts  llie  Ton 

.rehijf,  heriol  or  other  ,e..i 

illilrainol  Fur 

was  at  the  lime  ol  siicii  >l 

IK.SS  and  '.lil 

remains  due;   »ithout  fuilh 

setting  foitlM 

e  ^niiil.  tenure.  .kml!c  or  lit 

.^   _   ._      oT  tt*tiDg  the  lerm  of  holding  I  a>Wlla|^ 

lilting  ■  title       tie)  oho  were  Undloid  and  leninl.  ihe  anKMit 
and  wlienpayibie.  iij/'ru,695,  nott(ll. 

eltinj  out  the  title  and  lease,  or  de- 
iic.  spenally.  in  order  to  compel  ilie 
ff  to  lalie  iisue  on  a  portion  only  of  iti( 
anl's  case,  and  thus  admit  Lhe  lest; 
mbered  tliat  thi-  plainiif 


nay  plea, 


.  often  fiu 


ratn 


ir  landlords,  lessor  uv  lessors. 


owner  or  c.wne.s  of  su.li  maiio. ;"  see  JW/« 

paiahleate  not  lo  he  allowed."     An  avowij 

V.  iMiBvidgt.  a   Saund.  284  c  ;  Hank.    v. 

by'defendanl    in    his    own    lighl    as    j-e.tl, 

AriRtll.  7  A.  &  i:.  840.     See  forms,  &o..  ri 

lenanl  m  A.,  and  a  cogninnce  l>y  Jetendiai 

t:liit.  I'l.7lh  ed.  294;  /.<..«  v.  C«l^uh 7 

as  bailiir  of  C.  lhe  tenant    in   ree    will  In 

Iting.  '>r..-,,  and  decision  lliere  .is  lo  the  form. 

..Mowed  togelhcr ;  J.'ia.,,  v.  Davit,.  8  A.  iL 

See  a  form  where  icnl  pailly  due  fiooi   de- 
fendant's   inlcslale.   aiii    the   re't   after   his 

.1fi>.    Where  the  iM..g.   or   lhe  pl»intir. 

i,(((  10  Ihe  aoods,  is  denied  bv  lhe  laodle«i. 

death.  Itruil/inoile  V.  OoiwK,  I   !1.  111.  AM. 

ll.e  pleas  »ill  lie  as  -..(r,  692.  Fornis  1  nodi 

The  slalqlc  11  Geo,  2,  c.  19,  i.  22,  applies 

(e)  It  the  landlord   and  broker   aia  saeJ 

ullhougli  the   lent  were  payable    hy  special 

joirillv.  the  fofm  is  '■  lhe  wid  C.  D.  in  kii 

■mil  fight  well  ai-ows.  and  Ihe  Mid  E.  F.  a 

1  Aleock  &  Napier,  17,506,  {Irhk.)     But 

the  bail.tr  of  the  said  C.  D.  well  icki>»- 

lhe   ilalule,   though    il   uarrants    n   general 

le-ljes  that   is  lo  say,  by  ih,  iibnt) 

avo\iry,  doei  noi  dibpense  ivith  (he  ne^es.iij 

"1  the  s:ila  C.  D,  and  E.  F.,  the  takiii»."J«. 
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lid  declaration  mentioned,  in  the  said  dwelling-house  [as  in  declaru" 
which,  &c.,  (/)  and  justly,  &c. ;  because  he  ^says  that  the  plaintiff, 
e  6.  H."  according  to  the  factf]  (g)  for  a  long  time,  to  wit,  for  all 

during  which  the  rent  hereinafter  mentioned  to  be  distrained  for 
ruing  due,  and  from  thence  until  and  at  the  said  time  when,  &c.,  (h) 
I  enjoyed  the  said  dwelling  (i)  house^  in  which,  &c.,  with  the  ap- 
ices, as  tenant  thereof  to  the  defendant,  \or  "  E.  F.,"  (Ar)]  by  virtue 
ain  demise  thereof  theretofore  made,  at  and  under  the  yearly  rent 

(I)  payable  half  yearly,  [or  "  quarterly,"]  to  wit,  on  the  [24th]  day 
],  and  on  the  [25th]  day  of  [December],  [this  mtist  correspond  with 
,(/)]  in  every  year,  by  even  and  equal  portions;  and  because  a 
n,  to  wit,  the  sum  of  [£150  (m)]  of  the  rent  aforesaid,  for  a  certain 


ivowry  or  cognizance  begins, "  and 
ler  avowry  [or  *  cognizance/]  the 
,  further  well  avows/'  &c. 
replevin  for  taking  in  a  house  and 
'here  the  avowry  justified  the  taking 
le  only,  Parke,  B.,  refused  at  the 
low  ao  amendment  supplying  the 
>f  the  brewery  \  Byre  v.  bowetit  1 
ih.  263. 

i  necessary  to  state  who  the  tenant 
ks  V.  Angell,  7  A.  &  £.  843. 
the  tenancy  expired  before  the  dis- 
the  distress  was  founded  on  8  Ann. 
lich  wanants  a  distress  within  six 
ter  the  end  of  the  tenancy,  if  the 
interest  continue,  and  the  tenant 

remain  in  possession,  as  to  which 
won  V.  Filers,  7  A.  &  £.  110.)  the 
I  will  not  ap^y ;  Williams  v.  Sttveii. 
21,  Q.  B. ;  Com.  Dig.  "  Distress," 
I  see  form  in  such  case,  3  Chit.  FI. 
8.  If  the  landlord  had  no  rever- 
lerest  at  the  time  of  the  distress, 
e  pleaded  in  bar,  the  plaintiff  will 
see  PrM(f  v.  Corrit,  5  Bing.  24 ; 

If  ye,  I  C.  M.  &  R.  258  \  and 

• 

li  V.  Church,  10  Moore,  264 ;  Har^ 
yiemn,  6  B.  &  C.  34.  See  in  ge- 
f,  474,  note  (n). 

!  strictest  accuracy  is  essential  in 
whom  the  tenant  held  ;  see  a  case 
«,  Philpott  v.  DobbiruoH,  6  Bing. 
see  Drew  v.  Avery,  2  D.  &  L.  372 ; 
BH.  &  W.  399.  But  this  may  be 
here  the  distress  has  been  for  ma- 
ices,  aft  b^r  21  Hen.  8,  c.  19,  s.  2, 
f  or  cognisance  without  naming 
Md  is  good,  if  the  distress  be  al- 
be  within  his  fee  or  seigniory; 
snftf  V.  AvgnU,  7  A.  &  £.  846,  as 

the  landlord  to  be  a  person  un- 
!•  Co-parceners  must  join  in  an 
If  rent;  tenants  in  common  must 
pi  on  a  disticss  damage  feasant ;  a 
It  may  distrain  for  the  whole  rent, 
d  a^ow  for  part  only  in  his  own 

nake  cognizance  as  bailiff  to  the 
labtiid  may  avow  in  his  own  name 
1m  to  hb  wife ;  2  Bing.  71 ;  3 


Stark.  £v.  3rd  ed.  970 ;  1  Chit.  PI.  7th  ed. 
593  ;  Harriton  v.  Bamby,  5  T.  R.  246. 
Form  of  avowry  by  joint-tenant ;  FulUn  v. 
Filmer,  Cartb.  328.  In  case  of  doubt,  add  a 
second  avowry  stating  the  tenancy  under 
another  party,  of  whom  probably  plaintiff  held. 
As  to  a  ratification  by  a  landlora  of  a  distress 
not  authorized  by  him,  Taylerson  v.  Pelen, 
7  A.  &  £.  110.  Ditto  by  an  executor; 
Whitehead  v.  Taylor,  10  A.  &  £.  210. 

(0  In  order  to  support  a  distress  there 
must  be  a  demise  at  a  specified  Jited  rent ; 
there  can  be  no  distress  except  for  an  agreed 
rent.  Dunk  v.  Hunter,  5  B.  &  Al.  322 ;  and 
a  demise  of  a  marl  pit,  and  Sd.  a  solid  yard 
for  all  marl  got,  is  sufiicientlv  certain ;  Daniel 
V.  Grade,  6  Q«  B.  145,  where  see  form  of 
avowry.  A  variance  as  to  the  yearly  amount 
of  rent,  or  the  times  when  payable,  would  be 
fatal ,  Brown  v.  Sayce,  4  TaunL  320 ;  Cottey 
V.  Diggont,  2  B.  &  Aid.  546 ;  Smth  v.  WaU 
ton,  8  Bing.  235  ;  Sergeant  v.  Chafy,  5  A.  & 
£.  356 ;  unless  the  judge  permitted  an  amend- 
ment at  the  trial,  which  however  he  would 
probably  do,  and  semble  if  necessary  the  con- 
version of  this  general  avowry  into  one  at 
common  law;  Roberts  v.  Snell,  1  M.  &  G. 
577.  Where  rent  is  at  a  certain  sum  per 
annum,  and  no  express  agreement  is  made  in 
regard  to  the  time  of  payment,  it  seems  that 
it  is  payable  yearly,  and  that  an  avowry,  not 
stating  the  times  of  payment,  would  be  deemed 
an  allegation  that  the  payment  was  to  be  an- 
nually only;  Latch.  264;  Laycoek  v.  Tuff- 
nell,  2  Chit.  R.  531.  Bv  the  New  Rules. 
"  Avowries  for  distress  for  rent,  varying  the 
amount  of  rent  reserred,  or  the  times  at  which 
the  rent  is  payable,  are  not  to  be  allowed.*' 

(m)  It  is  not  necessary  to  prove  that  all 
that  b  here  laid  was  due.  I'he  action  is  de« 
feated  if  less  than  the  amount  distrained  for 
and  here  claimed  was  in  arrear;  Forty  v. 
Imber,  6  £ast,  434  ;  Johnstone  v.  Hudleston, 
4  B.  &  C.  938.  As  to  whether  a  jury  may 
find  a  verdict  for  a  less  sum  due  on  an  appor- 
tionment, Neale  v,  Mackentie,  2  C.  M.  &  R. 
84 ;  but  reversed  on  error,  1  M.  &  W.  747. 
A  man  may  distrain  for  one  cause  and  avow 
for  another ;  Short  v.  Hubbard^  2  Bin?.  446. 
It  is  best  to  admit  a  paA  payment  and  avow 
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tiine,  lo  wit,  [one  year,  and  the  half  of  anotber  year]  ettding  m  tbe  — 

day  of ,  in  tbe  year  of  our  Lord ,  (»)  and  from  theace  until  uidil 

the  laid  time,  when,  &e.,  was  due  and  in  arrear  from  tfae  pluotiff,  [ir 
"  tlie  Hid  O.  H."]  to  the  defendant  [or  "  the  laid  E.  F.,"]  he  tbe  defendiu 
wdl  avowi  [or  "  m  bailifTof  the  laid  E.  F.,"]  well  achnewledgea  the  uka; 
of  tbe  said  [cattle],  gooda  and  cbattelt  in  the  taid  dwelling  kotut,  in  'bicb, 
tic,  and  justly,  &c.,  aa  for  and  in  the  name  of  a  diatrea*  for  the  nid 
rent  so  due  and  in  arrear  as  aforegaid,  and  which  still  remains  (o)  due  ui 
unpaid ;  and  this  the  defendant  ia  ready  to  verify,  wherefore  he  prayt  jodg- 
ment  and  a  return  of  the  said  [cattle],  gooda  and  chattels,  t4^tber  vrithhi^ 
damages,  Sec,  according  to  the  form  of  the  siatute  in  such  case  made  ufl 
provided,  to  be  adjudged  to  him,  &c. 

2.  Avowry  for  double  Sent  for  holding  over  after  Notice. 
Hmhtrtlon  V.  Duboii,  10  M.  &  W.  76^  ;  S.  C.  S  D.  N.  S.  506. 

3.  By  Executors  for  Rent  due  to  their  TettaCor. 
3  Moore,  638 ;  see  3  &  4  Will.  *,  c.  4a,  s.  37  ;  Prcfcott  v.  Bweha, )  B. 
b  Ad.  8*9 ;  Slmifonl  v.  Sinchiir,  V.  Ciiifr.  1 95. 

LIEN. 

Avowry  hy  Can-iers  justifying  under  a  general  Lun. 

GalUmnij  v.  Bird,  4  Bi'ng.  ?!>n  ;  sec  the  pleas  ol'lien,  ante,  SUli. 


mort(j.\c;e  deed. 


AVOWRIES,  &c.  IN  REPLEVIN  :— SEWER  RATE.        697 

c  M.  500 ;  3  B.  &  Ad.  2.  De  infurid  was  tbere  beld  a  good  plea  in  bar.  A  dia- 
I  for  a  poor  rate  made  up  of  some  portion  which  is  bad  is  whdiy  void ;  Sibbald  v. 
krkk,  11  A.  &  £.  38;  and  see  Skingley  v.  Surridge,  11  M.  &  W.  503. 


SEWER  RATE. 


jnigancesfar  a  Rate  ordered  by  a  Court  of  Sewers^  specially  stating 
a  Traverse  of  the  Inquisition  and  a  Warrant  to  distrain. 

Ramsay  v.  Nonahell^  11  A.  &  E.  383. 


TITHES. 

Avowry  for  a  Distress  for  a  lithe  Rent^Charge.  (p) 

'ommencement  as  ante,  Form  1,  p.  694.]    Because  he  says  that  before 

at  the  said  time  when,  &c.,  the  said  places  in  the  declaration  mentioned, 

^hicb,  &c.^  were  chargeable  with  and  liable  to  pay,  to  wit,  to  the  rector 

"  vicar"]  of  the  parish  of ,  in  the  county  of ,  a  certain  yearly 

nmt  of  rent-charge,  to  wit,  £ ,  under  the  provisions  of  the  statutes 

the  commutation  of  tithes  in  England  and  Wales ;  and  because  a  certain 
mnt  of  the  said  rent-charge,  according  to  the  prices  of  com^  as  directed 

:he  said  acts,  to  wit,  the  sum  o££ ,  for  a  certain  part,  to  wit,  two  half* 

rly  payments  of  the  said  rent-charge,  the  day  for  the  last  of  such  half- 
rly  payments  being  a  certain  day  before  the  said  time  when,  &c«,  to  wit,  on 
•].,  was  at  the  said  time  when,  &c.,  to  wit,  at  the  time  of  the  distress  here- 
ler  mentioned,  due  to  the  defendant,  being  the  person  then  entitled  to 
said  rent-charge,  to  wit,  as  and  being  then  the  rector  [or  **  vicar"]  of 
said  parish  of  -*— ,  and  was  also  then  in  arrear  and  unpaid  for  the 
:e  of  twenty-one  days  next  afler  the  last  of  the  said  half-yearly  days  of 
ment,  (which  said  twenty-one  days  had  elapsed  long  before  the  said 
i  when,  &c.,  and  after  ten  days  notice  in  writing  as  required  by  the  said 
f  which  said  ten  days  had  also  elapsed  long  before  the  said  time,  when, 
I,  be  the  defendant  well  avows  the  taking  of  the  said  goods  and  chattels 
cattle  in  the  said  places  in  which,  &c.,  and  justly,  &c.,  as  for  and  in  the 
e  of  a  distress  for  the  said  rent-charge  so  due  and  in  arrear  to  the  de- 
ant  at  aforesaid,  and  which  still  remains  due  and  unpaid ;  and  this  the 
ndant  is  ready  to  verify,  &c.,  wherefore  he  prays  judgment  and  a  return 
lie  said  goods,  chattels  and  cattle,  together  with  his  damages,  &e.y  ac- 
diog  to  the  form  of  the  statute  in  such  case  nuide  and  provided  to  be 
dged  to  him. 


}  Bm9kl  Will.  4,  c.  71, s. 81,  gtviog  covering  two  years  arrears  of  tithes  by 

Misr  to  distraio.    This  act  was  aroeoded  roent  aoi  writ  of  possession.    See  /n  r#  Cmi- 

Will.  41k  1  VieLe.G0,  and2Ac3  Viot.  b§rw$li  RMnt^Charg^,  4  Q.  B.  151.    As  to 

piOm  a  ^  4  Vict.  c.  16.    The  82iid  tithes  in  Loadoa,  see  37  Hen.  8,0. 12;  Vivkm 

am  the  Mi  act  gives  a  power  of  re-  v.  Cochrane,  4  Hare,  187. 


PL£AA  l?C  BAR  1^  KEFLCTT^ 


I*  *•  fib  Bi  C*"  c  r,-^  *«^ 

tie *^.^ ^*.a. 

«,  Jc,  0.  Ml  I.  F.  kr  Am  c^"*;  ^>«  "i^  ^fc  <^  ^  < 

C0,7C.  D.  a»  te  •«•  n^  «^  i«  »  wm,  i^  ^  ^  K.r. 
'""    '  "         -  *  *       jf  -        ■  -j     -        -    i|    '  ■ 


hp  »" 'liim.ilir  ,..„l :  'n!,',!(,r,«. '%«.'; 

«,.M\,hi>   l»."|'.in|....   Hhri"  nJ'hmllorila 
lillp.   «u.l  lli»    loluluMiohi,.  ..I    Iniulbnt    and 

i\Muw.\  1  \v<« Ik'  lfK>'1<<«iirr  bv  m.»1- 

tH:  '^••-  I"''""  ii"  'I"!""' ;  "'f  •'•  ■'"■"-- 

V.  Mk«.,*..  ;.  11.  ,\  All.  IIXJ.'. ;   »\Mi- 

l^'^^  ..  Ik-m-t,  -J  Hi.ig.  N,  T.  MJ;   f.-uni  v. 


AVi(i,  'J  Uing.  IH'i.  Special  plea  otevicii 
:|  <:iill.  I'l.  Till  e.t.  478;  1  SauDd.  I 
iiutc  ^.  An  eviclioQ  lo  be  a  good  6tfi 
must  have  hippened  beroic  the  rent  beci 
liui- ;  li^ailU  V,  Cambtll,  2  D.  &  L,  66  ;  J 
T  M.  &  (j.  3B(>,  See  a  plea  ibal  plii 
commilied  a  breach  of  covenant,  id  ea 
t|U<inceof  which  the  superior  landlord  eolei 
and  compelled  defendant  to  pij  him 
n'ul;  fmMiu  v.  Catur,  3  D.  &  L.  2 
\  C.  1  Com.  H.  750;  antf.  "  Canau 
"  l.ea<es."  A  plea  in  bar  of  di  imjurii 
pr.ipriii  abujiit  tail  rauiil  to  an  aniinj 
cognizance  far  rent,  is  bad  on  specid  doi 
n'r;  J,",«v.  AilcAf",  1B.&P.76;  ball 
pica  ill  bar  is  good  to  an  ivoitTy  of  Hai 
for  n  poor-rate ;  Bardjni  v.  Sr(6»,  9  Bi 
7&t) ;   1  (.'.  St  M.  oOO  ;  3  B.  Jt  4d.  1 
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be  defendants  have  above  in  tlieir  said  avowry  and  cognizance  in  that 
ehalf  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
oiintry,  &c. 

2.  Plea  in  Bar,  JRiens  in  arrear.  (&) 

Commencement  of  plea  in  bar  as  ante,  698,  Form  1.]  Because  he  saith  that 
o  part  of  the  said  supposed  rent  in  the  said  avowry  and  cognizance  [as  the 
we  may  be"]  mentioned,  was  or  is  in  arrear  from  the  plaintiff  to  the  said 
'•  D.  [or  *'  6.  H."]  in  manner  and  form  as  the  said  defendants  have  in  that 
ebalf  above  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
smitry)  &c. 


3.  Plea  in  Bar,  denying  Defendant  was  Bailiff,  (c) 

Commencement  of  plea  in  bar  as  ante,  698,  Form  1.]  Because  he  saith  that 
said  defendant,  at  the  said  time  when  &c.  was  not  the  bailiff  of  the  said 
to  F.  in  manner  and  form  as  the  defendant  hath  above  in  his  said  cognizance 
1  that  behalf  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
QtQDtryi  &c. 


i.  Plea  in  Bar  to  an  Avowry  for  Rent,  Payment  of  Land  Tax  for 

the  Landlord,  (d) 

In  the . 

The day  of ,  a.  d.  — . 

A.  B.  '\      And  as  to  the  said  avowry  and  cognizance,  so  far  as  they  relate 

V.     >  to  the  sum  of  £ ,  parcel  of  the  said  sum  of  £■        therein  men- 

!•  D.3  tionedy  the  plaintiff  saith  that  the  said  C.  D.  ought  not  to  avow  nor 
vgbt  the  said  E.  F.  to  acknowledge  the  taking  of  the  said  goods  and  chattels 
a  the  said  dwelling-house  in  which  &c.,  and  justly  &c.,  because  he  saith 

bat  before  the  said day  of ,  a.d. ,  in  the  said  avowry  and 

ognixance  mentioned,  and  before  the  said  time  when  &c.  and  whilst  the 
aid  C.  D.  was  landlord  and  the  plaintiff  was  tenant  of  the  said  dwelling- 


€V)  Urn  plea  admits  the  tenancy  upon  the 
HBtilMd,  HUi  V.  Wright,  2  £tp.  R.  669 ; 
■d  iha  nlataiice  of  it  is,  that  no  rent  was 
Mb  m  that  the  defendant  will  succeed  thereon 

aay  soa  were  due*  thou{[h  less  than  the 
■a  titnined  for.  The  plaintiff  must  prove 
16  wMe  lent  was  satinied,  and  therefore 
MM  beoin  at  the  trial ;  Cooper  v.  Egginton, 
€L  Ik  P.  748 1  2  Staik.  £v.  3rd  ed.  974 ;  ante, 
Mb  aolt  (m).  Payment  to  another  person 
Inabg  a  mparior  title  cannot  be  set  up  on 
■i  plea;  Tmylor  v.  Zamira,  6  Taunt.  624. 
llfBeBl  to  a  ground  landlord,  Saptford  v. 
^ksekmr,  4  T.  H.  611 ;  or  a  payment  of  land 
flj^  kc»  (see  Fom  6»  pott,  700)  roust  be 
iadid  speciaUy. 


(c)  Efidenoe  of  a  prior  authority  to  distrain, 
or  of  a  subseauent  approval  and  recognition 
of  the  act,  without  showing  a  prior  command, 
will  be  necessary  to  support  this  plea ;  Tmit- 
lian  V.  Pine,  11  Mod.  112;  Vin.  Ab.  Bailiff, 
D. ;  2  Stark.  £v.  3rd  ed.  976 ;  see  TayUrton 
V.  Peters,  7  A.  &  £.  110.  Authority  to  re- 
ceive rents  no  authority  to  distrain ;  Ward  v. 
Shew,  9  Bbg.  608. 

(d)  See  ChiL  jun.  Contr.  Jnd.  "  Land- 
lord," &c« ;  Andretn  v.  Hancockf  1  B.  &  Bi 
37 ;  3  Moore,  287 ;  Spragg  v.  Hammond,  2 
B.  &  B.  69 ;  Stubbt  v.  Partont,  3  B.  &  Aid. 
616.  Plea  of  payment  of  the  iooome  tax, 
Franklin  ▼.  Carter,  3  D.  &  L.  213 ,  S.C.I 
Com.  B,  760. 
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house  by  virtue  of  the  Batil  demiee,  to  wit,  on  the ■  day  of         ■,  a.  O.  - 

a  certain  sum  of  money,  amountiog  to  the  said  sum  of  £— ,  parcel  [^c-ji 
had  been  and  was  duly  assessed  and  rated  on  the  said  d well ing-ho use  Sn 
the  land  tax  due  in  respect  of  the  said  dwelling-house,  by  virtue  of  ibe 
Rtatute  in  such  case  made  and  provided,  for  one  half  of  a  year  tlieu  laM 
put,  and  then  became  and  was  due  and  payable ;  and  the  plaintilT  further 
aaitli  that  he  the  said  plaintiff*  paid  tlie  quarter's  rent  of  the  said  dwelling- 
house  in  which  [4"''-]i  which  accrued  due  on  the  said day  of > 

A.  D. ,  to  the  said  C,  D.  without  notice  that  the  setid  sum  of .pared 

[4'C<],  had  been  assessed  and  become  due  and  payable,  to  wit,  on  the 

day  of ,  A.  D. ;  and  the  plaintiff  fortlier  saith  that  he  the  plaloti^ 

after  he  had  so  paid  the  said  rent  as  last  aforesaid,  to  wit,  on  the  ■ day 

of ,  A.  D, ,  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, was,  as  tenant  and  occupier  of  the  said  dwelling-house,  called  upoa 

and  obliged  to  pay,  and  did  then  pay  and  satisfy  the  said  sum  of  £ ao 

due  for  land  tax  as  aforesaid,  to  prevent  his  goods  therein  from  being  dii- 
trained  for  the  same,  wherefore  he  the  plaintiff  did,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  then  abate,  deduct  and  keep  in 

his  own  hands  the  said  sum  of  £ ,  so  paid  for  such  tax  out  of  the  said 

rent  in  the  said  avowry  and  cognizance  mentioned,  and  therein  stated  to  be 
in^rrcar,  (being  the  nest  rent  which  accrued  due  to  the  said  S.  W,  after  ha 

the  plaintilT  paid  the  said  sum  of  £ as  aforesaid,)  the  said  sum  of  £ 

being  the  amount  of  the  tax  which  the  said  S.  W.  as  landlord  of  the  said 
dwelling-bouse  in  which  [4'C.j  was  liable  to  bear  in  respect  of  the  said  rent, 
and  his  estate  and  inicrcst  in  the  said  (l«*ellinfj-hou3e;  and  this  the  plainiifT 
is  reatly  to  verify,  ivlicrtfore  inasijiurh  as  the  said  C  I),  liatli  avowed,  and 
the  said  l\.  I'.  Iiatli  acknowlt:di,'ed  the  takinu;  of  the  said  goods  and  chattels 
in  the  said  dweliing-liouse  in  which  [iyc.'],  the  piainliH'  prays  judgment  and 
his  damages  by  reason  of  the  taking  and  unjustly  detaining  the  same  to  be 
adjudged  to  liim,  Ac. 


5.  Plea  of  Payment  Co  a  Mortgagee  of  the  Premises. 
Johnson  V.  Jones,  •>  A.  &  E.  !I0!). 


C.  Replication  to  Form  4,  t/mt  the  Tenant  agreed  lo  pay  the  Land 

Tax.  (e) 

C'oiiimcnceiiicnt,  ante,  133.]    Atul  the  defendants  as  to  the  said  plea  in  bar  of 

the  plaintiff  as  to  the  said  avowry  and  cognizance  so  far  as  they  relate  to  the 
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id  sum  of  £  ,  parcel  [4'<^-]»  say  that  the  said  demise  in  the  avowry  and 
ignizance  mentioned  was  made  by  the  defendant  C.  D.  to  the  plaintiff  upon 
le  following  amongst  other  terms  (that  is  to  say),  that  the  said  yearly  rent 
lould  be  payable  and  paid  by  the  plaintiff  to  the  defendant  C.  D.  fVee  from 
U  deductions  whatsoever,  and  that  the  plaintiff  should  pay  aud  discharge  all 
1X68  whatsoever  (/)  which  should  at  any  time  during  the  continuance  of  the 
lid  demise  be  assessed  or  rated  on  the  said  dwelling-house  and  become  and 
e  payable  in  respect  thereof,  so  that  the  said  C.  D.  might  receive  the  said 
early  rent  clear  of  all  deductions  whatsoever ;  and  this  the  defendants  are 
$ady  to  verify,  wherefore  they  pray  judgment  [4*c.  a$  ante,  700,  Form  4. 


7.  Plea  in  Bar,  denial  of  the  Landlord's  reversionary  Interest. 

See  forms,  &c.  and  law,  Pateoe  v.  Ptucoe,  3  Bingh.  N.  C.  898 ;  and  Preece  v.  Carrie, 
^ng.  24,  there  cited ;  3  B.  &  Ad.  586.  Qu.  whether  non  tenuit  or  non  demisit 
tmldbe  iuffieient ;  see  Ptucoc  v.  Paicoe ;  Hooker  v.  Nyt,  1  C.  M.  &  R.  258,  260. 


•  Pka  in  Bar,  that  the  Goods  were  privileged  as  being  on  the  Pre^ 
mises  in  the  Way  of  the  Tenant's  Trade,  Sfc. 

See  forms,  Mtitpratt  v.  Gregory,  1  M.  &  W.  633 ;  Thontpson  v.  Mathiter,  1  Bing. 
83 ;  and  a  form  in  trover,  Gibum  v.  Ireson,  3  Q.  B.  39 ;  post,  **  Pleas  in  Trespass — 
Mstress."    Plea  of  privilege,  the  goods  being  implements  of  husbandry.  Dames  v.  Aston, 

Com.  B.  746;  S.  C.  3  D.  &  L.  188.  Ibid.,  being  in  the  hands  of  a  commission 
gent  for  sale,  Findon  v.  M'Claren,  G  Q.  B.  891. 


K  Plea  in  Bar  to  an  Avowry  for  Rent  in  arrear,  tender  of  the  Rent 
and  Costs  after  the  taking  and  before  impounding. 

See  form,  Evans  v.  Elliott,  5  Ad.  &  £.  142 ;  Thomas  v.  Harris,  1  M.  &  G.  695. 
lea  of  tender  before  the  distress,  3  Chit.  PI.  7th  ed.  486.  Tender  on  the  land,  id,  235. 
Idease  of  the  rent,  Cooper  v.  Robinson,  10  M.  &  W.  694. 


LIMITATIONS. 


^Ua  to  a  Cognizance  for  Rent,  that  the  Distress  was  made  tvithin 
Twenty  Years  next  after  the  Time  when  the  Right  accrued  to  a 
Person  through  whom  Title  is  claimed,  and  that  such  Person  dis- 
continued Receipt  of  Rent  more  than  Twenty  Years  before  Distress, 

Collier  v.  Clarke,  5  Q.  B.  467. 


(/)  See  ante,  700,  note  (e). 
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WILL^ANNUITY. 


nsu  Di  s&m  to  AX  avowkt  tot  an 


BnUKATHXD  BT 


wim 


1.  Dnial  of  the  Will 

GmmenMvtenl,  anU,  698,  Form  1.] — Thai  the  said  D.  R.  did  not  in 
and  pablish  his  Ust  will  and  teatament  ui  nriiing,  s^aed  by  him  the  i 
D.  R,  and  attested  and  subscribed  in  the  presence  oftlie  said  D.  R.  by  th 
credible  witnesses,  according  to  the  form  of  the  statute  in  such  case  mi 
and  provided,  (g)  in  manner  and  form  as  the  defendant  hath  above  in  bl*  » 
avowry  in  thai  behalf  alleged ;  and  this  the  plaintiff  prays  may  be  ioquii 
of  by  the  country,  &c. 

2.  Denial  of  the  Bequfsl. 
—That  the  said  D.  R.  did  not  give  and  bequeath  nnto  tlie  defendant  E.  \ 
the  widow  of  his  late  son,  A.  H.  R.,  or  her  assigns,  one  annuity  or  anni 
sum  of  £—^,  for  and  during  the  term  of  her  natural  life,  if  she  should 
long  continue  a  widow  and  unmarried,  in  manner  and  form  as  the  defeadi 
hath  above  in  his  Raid  avowry  in  that  behalf  alleged  i  and  this  the  plain 
prays  may  be  inquired  of  by  the  country,  &c. 

3.  That  the  Testator  was  non  comj>os. 
»— Ttiat  tbe  uid  D.  R.  at  the  time  of  making  and  publisbing  die  liid  i 
and  testament  in  the  said  avowry  mentioned  was  not  of  sound  and  ditposi 
mind,  memory  and  iindeistaniiing;  and  (liis  the  plainiifi'  is  ready  to  verii 
wherefore  he  prays  judgment  [^c.  as  aiilc,  700,  Form   1. 

4.  That  the  Annuitant  (a  Widow)  committed  Adultery;  and  Re} 
cation,  absence  of  the  Husband  for  Seven  Years  icithout  be. 
heard  of. 

Uymc  V.  n'ljnuc,  W  Do«l.  Z\'7  ;   .V.  C.  2  M.  &■  G.  S. 
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DECLARATIONS  IN  TRESPASS. 


See  in  general  as  to  Ibis  form  of  action  Vin.  Ab.  and  Bac.  Ab.,  Com.  Dig.  and 
Selw.  N.  P.  tit.  « Trespass;"  1  Cbit.  PI  7tb  ed.  Ind,  mvoc.;2  Stark.  Er.  and 
Hair.  Index,  tit  **  Trespass.''  Trespass  is  the  remedy  for  an  immediate  or  direct 
injury  committed  mth  violence,  wnicb  may  be  either  actual  or  implied;  and 
the  law  will  imply  violence  though  none  is  actually  used,  where  the  mjnry  is  of 
a  direct  and  immediate  kind,  and  committed  on  the  penon,  or  tangible  and  cor^ 
foreal  proper^  of  the  plaintiff.  Of  actual  violence,  an  assault  and  battery  is  an 
mstance;  of  implied,  a  peaceable  but  wrongful  entry  upon  the  plaintiff's  land. 
Chit,  on  PI.  7tn  ed.  199;  but  a  mere  ratification  of  a  previoas  tre^ass  by 
another  will  not  make  the  party  ratifying  a  trespasser,  Wilim  v.  TuntmoUf  1  D, 
&  L.  513 ;  S.C.eM.8c  G.  236. 

1 .  For  injuries  to  the  person  by  an  assault  and  battery,  wounding  or  false  imprison- 
ment, not  under  colour  of  legal  process,  trespass  is  the  only  remedy.  For  a 
personal  injury  by  driving  a  carriage,  case  for  the  negligence  or  trespass  lies ; 
out  if  the  act  were  wilful,  trespass  must  be  brought,  ante,  522,  obs.  For  the 
seduction  or  battery,  &o.  of  a  wife  or  servant,  the  husband  or  master  may  main* 
tain  case  or  trespass. 

2.  For  direct  injuries  to,  or  the  tortious  seizure  {Hartley  v.  Moxham,  3  Q.  B.  701 ; 
&  C 1  Car.  &  M.  504)  of,  goods,  trespass  is  maintainable ;  provided  the  plaintiff's 
interest  were  not  in  reversion  only,  and  he  had  the  possessory  right,  or,  as  against 
a  wrongdoer,  the  actual  possession  (  Young  v.  Hichens,  6  Q.  B.  606)  at  the  time 
the  injury  was  inflicted,  Pugh  v.  Roberts,  2  M.  &  W.  438 ;  and  it  lies  against  a 
corporation  for  seizing  goods,  Mound  v.  Monmouthshire  Canal  Company,  2  DowL 
N.  S.  113 ;  S.  C.  4  M.  &  G.  452 ;  but  it  does  not  lie  for  a  mere  refusal  to  give 
them  up,  Wilson  v.  Tummon,  I  D.  &  L.  513 ;  5.  C.  6  M.  &  G.  236.  As  to 
ihe  remedy  for  unlawful  distresses  for  rent,  see  ante,  532. 

9.  IVespass  is  the  proper  remedy  for  an  iUc^al  entry  upon,  or  immedisie  injury  to, 
real  property  corporeal  in  the  possession  of  the  plaintiff' or  his  servants,  and  over- 
seers inclosing  a  waste  have  sufficient  possessory  right ;  Matson  v.  Cook,  4  Bing. 
N.  C.  392.  Case  is  the  appropriate  form  of  action  for  an  injury  to  an  ineor- 
poreal  right,  as  the  obstruction  of  a  right  to  light,  or  common  of  pasture,  or  a 
watercourse  or  way,  or  other  easement  It  is  also  the  necessary  form  of  action 
fiv  an  injury  to  a  house  or  land,  or  other  corporeal  tenement  in  whidi  the  plaintiff 
has  only  a  reversionary  interest,  and  not  a  possessory  right,  and  of  which  he  has 
not  possession. 

In  trespass  for  an  injury  to  the  person  or  personal  property,  the  venue  is  transitory 
(except  in  certain  actions  against  justices,  constables,  &c. ;  see  1  Chit  PI.  7tn 
ed.  285).  In  trespass  to  realty  the  venue  is  local,  and  by  the  New  Rules  the 
name  or  abuttals,  &c.  of  the  dose  must  be  stated  in  trespass  quare  clausumjregit, 
post,  7li,  note  (g). 

There  are  certain  formal  peculiarities  in  a  declaration  in  trespass  which  reqm're 
attention;  Ist.  The  trespass  must  be  charged  positively  and  not  by  recital,  and 
therefore  the  declaration  must  not  be  for  that  "toA^reot"  the  defendant,  &c., 
Steph.  4th  ed.  416;  1  Chit.  PI.  7th  ed.  260;  indeed  this  rule  holds  in  all  the 
forms  of  action,  Broum  v.  ThurUnv,  16  L.  J.  46,  £xch. ;  2nd.  The  trespass  must 
be  laid  to  have  been  committed  *^  with  force  and  arms  ;*'  and  3rd.  ''  Against  the 
peace"  of  the  queen ;  otherwise  in  either  case  a  special  demurrer  will  hold 
good,  id.;  but  this  omission  is  cured  by  verdict,  Hudson  v.  Nicholson,  5  M.  & 
W.  437;  and  see  Harvey  v.  Brydges,  14  M.  &  W.  437;  Wright  v.  Burroughs, 
16  L.  J.  6,  C.  P. 

The  New  Rules,  in  prohibiting  several  counts  founded  on  one  and  the  same  prin- 
cipal matter  of  complaint,  state,  in  reference  to  the  action  of  trespass,  "  that 
several  counts  for  acts  committed  at  the  soma  time  and  place  are  not  to  be 
allowed." 
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As  to  the  conts  iii  trespou,  tee  ante,  510,  ub». 

By  8  &  9  WiU.3,  c.  11,  if  thcjudgecerti^  itiat  llie  trGepass  was  uij/'u<  and  maii- 
ciauf,  the  plaintilTstiBllliave  lull  costs,  though  the  verdict  be  Tor  less  than -Kh. ; 
tee  Tidi,  Olb  ed.  OtiG;  2  Chit.  Arch.  8th  ed. 

Wbere  tlicrc  ore  several  defeudaoU  in  trespass,  if  one  ubtain  a  verdict  he  is  en- 
dlled  to  hiicofti,  whether  he  pletkdcii  alone  orjomtly  with  the  othen,  unlees  tbc 
judge  cettify  (hat  there  was  rcasoiiabb  cause  for  making  him  derendaot,  3  &  4 
WiU.  '1,  c.  42,  H.  32;  rBleulntioii  of  Bucli  costs.  &c.,  Gri^tlu  v.  Jona,  2  C.  M. 
&  a.  333;  Starling  v.  Coiiw,  2  C.  M,  4  It.  445. 


I.   TO  THE  PERSON. 

NOTICE  OS  ACTION. 

In  many  cases  before  commencing  an  nction  against  a  justice,  conalable,  cuitonu  or 
excise  olBcer,  public  company,  8ro.  it  ia  neeossflry,  by  statute,  to  cIto  the  (lefeiidant  a 
writlen  notice  that  such  aclioii  will  be  brought,  Seo  llio  fonn.  Taw,  &c.  in  the  Ap- 
pendiK,  post. 

I.  Count  for  an  Assault,  Battery  and  Wounding. 

Obs.  See  In  general  Bac.  Ab.  "Aissult;"  Com.  Dig.  "BatletVi"  Bum,  J.  "As- 
sault ;"  1  Selw.  N.  P.  27  i  3  Bin.  Com.  1 2U.  1 .  ^n  aaault  h  an  atlempl  with 
violenco  to  do  a  ueraon  some  bodily  harm,  as  by  holding  up  n  fist,  striking  at 
another  with  a  sttok  which  does  nut  touch  the  tatter,  or  throwing  any  thing  at  a 
person  which  misses  him,  or  by  any  similar  act  of  incliuulo  violence,  showing  an 
intention  to  do  injury,  and  the  aggressor  bring  wllhin  such  a  distance  from  the 
parly  assaulted  that  Ibe  intention  might  possibly  be  rxecuted.  The  uuo  anima 
19  material  in  the  case  of  an  assault,  and  tlierefore  where  a  party  half  drew  hii 
sword,  but  sold,  "  if  it  were  not  assize  time  I  would  nm  you  through  the  body," 
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dinttly  reuihfd  llic  du 

liiiii^iu  il'  h 

r   iiuil  li.ll  l).'i 

■11  .-lopiiL^I,  lliL-ti 

,  til.. 

1|..||  lie  «-.is 

not  near cnoiigli  ..i  ilu 

^■.■t  if  hu  w.ie 

advi 

.Hiring  with 

llint  intent,  1  think  it  ? 

m  !l>^mlit  ill  1: 

1",     It'  lie  >v.-iT 

.dva,>d..ir. 

that  within  a  sccoiiil  or 

iwoiittii.ic 

.■11.'  V.nllMll^u 

-,■  iviiHu'd  tliriil 

id",  il  fCrlMS 

lomeannssaull  inhw 

.  A  Jimiuj/  k  iiijy  mil, 

:i«liil/,„(,7„ 

V  ;iii.>lhtr  bv 

■  Iho  ii^'gnssor  1 

liim:i 

dfivithhii 

hand  or  tiny  inslniincn 

1,  or  by  his 

servmK  by  liU 

V  substnnce 

nut  or  continued  in  nii 

>tioi>  bv  hill 

.;    1  elm.  G. 

I'.  37.     s'oe  Ki. 

.<r/i'. 

»  V.  Ti/I,  3 

M.  a.-  W.  28  ;  (i  Do»  1. 

ir,'J,  ii.  C. 

l:veii  throw 

1  \Ktt 

toahatlcry;    J'u.x/^ 

,-.  H..n,,  S  , 

A,  a:K.(iU2. 

If  iIk-  injury 

e'fron.    .«- 

nitable  or  unavoidable 

aeeideitt  o> 

id  (here  1)0  no' »' 

ant' 

of  cure.   ni> 

action  lies;  nslfulion 

ic  bciii-  fris 

rhltncd,  lim  a 

»uv  with  ihc lid 

Icra 

plaintifi;  or  the  injury  i 

■xplosionofaf.-; 

r  ill  cullinj; 

wood  with  an  axe,  &e. 

But  the  net  need  not  be  '>rillul  lo  main 

In  ill 

the  action. 

nor  is  the  degree  of  vi 

iolcncu  mati 

.■ri:,] ;  :l  KasI, 

(!02:  line.  Ab. 

Src. 

•ihi  iiifru. 

4,  A  Matihcm  is  defined  (o  l>c  llio  deprivatiuii  of  a  inciiibci-  iiroper  for  defence  i 
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I  and  which  are  not  only  an  arm,  leg,  finger,  eye,  and  a  fore  tooth,  but  also 
others;  but  not  as  it  has  been  said  a  jaw  tooth,  or  the  ear,  or  a  nose,  be- 
» they  have  been  supposed  to  be  of  no  use  in  fighting ;  3  Bla.  C.  121. 

:ement,  ante,  5,  "  in  an  action  of  trespass."]     For  that  (a)  the 

on  the  ■         clay  of ,  a.  d. ,  (b)  with  force  and  arms  (c) 

d)  the  plaintiff)  and  beat,  bruised,  [pushed,  dragged,  and  pulled 
ked,  wounded  (e)]  and  ill-treated  him,  whereby  (/)  the  plaintiff 
1  was  sick,  sore,  lame  and  disordered,  and  so  continued  for  a  long 
it,  thence  hitherto,  during  all  which  time  the  plaintiff  suffered 
and  was  prevented  from  transacting  his  necessary  afiairs  and 
nd  also  thereby  the  plaintiff  was  obliged  to  incur,  and  did  then 
"  to  subject  himself  to  liability  to  pay,  and  became  liable  to 

great  expenses,  to  wit,  to  the  amount  of  £ ,  in  and  about  the 

ng  to  be  cured  of  the  injuries  so  sustained  by  him ;  and  thereby 

large  quantities  of  blood  which  issued  and  flowed  from  the  said 

the  plaintiff,  ran  and  flowed  on  the  clothes  and  wearing  apparel, 

coat  and  one  waistcoat,  one  pair  of  trowsers  and  one  shirt  of  the 

herewith  the  plaintiff  was  then  clothed,  of  the  value  of  £10,  and 

led  and  damaged  and  spoiled  the  same,  so  that  the  same  thereby 

little  or  no  use  or  value  to  the  plaintiff,  and  other  wrongs  {h)  to 

F  then  did ;  against  the  peace  (i )  of  our  lady  the  queen,  and  to  the 

the  plaintiff  of  £—;  and  therefore  he  brings  his  suit,  &c. 


ord  "  whereas*'  here  would  be 
see  obs.  ante,  703, 
act  day  is  not  material.  "  Made 
>a  divers  days  would  be  bad  on 
Ter ',  aliter,  it  seems,  if  the  alle- 
assaulted"  oq  divers  days;  see 
Tier,  6  East,  395.  There  should 
count  for  each  distinct  assault 
casions  on  the  same  day,  or  dif- 
Plaintiff  cannot  reply  de  injuria, 
w  assign  to  a  plea  justifying  a 
,  which  charges  the  defendant 
Iting,"  1  Saund.  300  (d),  note 
24,  n. ;  Polkinhorn  v.  Wright, 
I,  Q.  B.;  antt,  43,  note  (g), 
mnt  for  one  assault,  no  second 
be  proved ;  see  1  Saund.  299, 
U  V.  Priehtt,  1  Camp.  473. 
irmit  necessary,  obs.  ante,  703. 
'  a  count  for  an  assault  and  bat- 
ner  only  may  be  proved  ;  Bro. 
iss,"  pi.  40. 

ily  such  of  these  words  as  are 
the  fact ;  see  tupra,  obs. 
)t  only  so  much  of  the  following 
damage  as  can  be  proved.  In 
It  assaults,  without  special  da- 
d  at  once  to  the  alia  enormia. 


(g)  These  words  are  proper  if  the  expenses 
were  not  paid  before  the  action }  see  Pritchett 
V.  Boevey,  1  C.  &  M.  775. 

(h)  TheaJta  enormia  does  not  appear  to  be 
an  essential  allegation ;  it  b  no  part  of  the 
declaration,  and  no  facts  can  be  given  in  evi- 
dence under  it,  which  might  consistently 
with  decency  be  stated  in  the  declaration ; 
Jjowden  v.  Goodrick,  Peake  R.  46,  62.  Da- 
mages naturally  arising  from  the  act  com- 
plained of  and  stated  may  be  proved ;  Bull. 
N.  P.  89;  Holt,  699;  1  Stark.  R.  98;  1 
Ch.  PI.  hid, "  Damages;*'  but  not  damages  for 
costs  incurred  in  setting  aside  a  warrant  of 
attorney  and  subsequent  proceedings,  under 
which  the  trespasses  were  committM  ;  Hoi' 
loway  V.  Turjier,  6  Q.  B.  928.  Damages 
must  be  assessed  against  all  the  defend- 
ants equally  against  whom  there  is  a  ver* 
diet ;  Elliot  v.  AlUn,  1  Com.  B.  18.  Plain- 
tiff may  be  called  on  to  elect  against  which 
of  the  defendants  he  will  go  on  at  the  close 
of  his  case;  Davis  v.  Moteley,  1  Car.  & 
K.  710;  Howard  v.  Newton,  2  M.  &  Rob. 
509 ;  but  this  is  in  the  discretion  of  the  judge. 
White  V.  Hill,  2  Dowl.  &  L.  537 ;  Setoell  v. 
Campion,  6  A.  &  E.  407. 

(t)  See  ante,  703,  obs.,  as  to  contra  parent. 
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2.  For  driving  a  Carriage  against  the  Plaintiff's.  (A) 
Commencentent,  ante,  5.]  For  that  the  defendant  on  \lfc.'],  with  force  and 
arms  [SfcJ],  drove  a  certain  carriage,  in  which  the  defendant  was  then  riding, 
upon  and  against  a  certain  other  carriage  of  the  plaintiff,  in  which  the  plaiiii 
liff  was  then  riding,  and  thereby  then  greatly  damaged  and  spoiled  the  KUt] 
carriage  of  the  plaintiff,  by  means  \_^c.  state  damage  as  ante,  70^. 


3,  Count  for  false  Imprisonment. 

Ola.  What  ihall  be  deemed  a  false  impriaonment,  sec  1  Chit.  G.  P.  47 ;  3  Stark.  Ev. 
1113,  3d  ed.;  2  Selw.N.  P.  tit.  "  Imprisomneut;"  3  Bio.  Com.  127,  138.  Bare 
words  do  not  in  general  amount  Id  an  impriaonment.  Tbere  must  be  some  act 
whereby  the  plaintiff  was  deprived  of  hia  freedom  for  some  portion  of  timc^ 
however  abort ;  there  must  be  a  laying  hold  of  the  person,  or  some  actual  rettraint 
or  Bubmission  without  force  ;  and  in  this  instance  actual  laying  an  the  band  a 
not  necessary;  3  Slurk.  Ev.  3d  ed.  1112.  If  an  officer  or  other  person  say, 
"  You  are  my  prisoner,  &c."  or  state  that  he  holda  a  warrant,  and  that  the  party 
must  aecompony  him,  and  he  submit,  in  either  case  there  is  a  sufiident  im- 
pritonmcnli  id.  and  note  {y);  BuU.  N.  P.  62;  Ptxock  v,  Moore,  1  Ry.  &  H. 
321;  Chinn  v.  Morrit,  2C.  SiP.  3C1;  Brulgeltv.  Coyna,,  1  M.  &  Ry.2U. 
Where  upon  a  magistrate's  warrant  being  shown  to  the  plaintiff,  he  vollmtarilj 
and  without  compulsion  attended  the  conitable,  held  no  imprisonment ;  An\Hi>- 
tmith  V.  Menirier,  2  N.  R,  211.  And  it  is  not  enough  merely  to  show  that  the 
defendant  at  a  poUec  office  stood  before  the  plaintiff  and  said,  "  Yon  cannot  go 
away  till  the  magiitralc  coines,"  if  it  appear  that  he  relinquished  that  attitude 
and  went  to  another  part  of  the  oliice  before  tlie  plaintiff  had  made  any  attempt 
to  depart,  Cimt  v.  Partoiu,  G  C.  &  P.  504 ;  but  if  a  party  goes  with  anothet 
who  pretcndi  to  have  authority  to  arrest  him,  not  voluntarily,  but  under  lb* 
belief  that  the  other  hod  the  power  to  compel,  that  is  an  arrest.  Wood  v,  Jjote, 
6  C.  St  P.  774 ;  and  that  is  a  questioii  of  fact  for  the  jury,  liidL 
If  a  man  direct  a  policeman  to  take  a  par^  into  cnitody,  trttpau  is  the  proper 
remedy,  Whetkr  v.  Whiting,  9  C.  &  P.  262 ;  but  if  he  merely  iiate  the  facts, 
leaving  the  iioliceman  to  act  as  he  iilonses,  eusc  is  the  apiiropriate  form  of  action, 
Hopkins  V.  Ci-OK(,  7  C.  k  1'.  ;l7:i;  !h,rlicr  v.  JW/.iiiu,;,  I  C.  &  M.  3:iU. 
An  imprisonment  includes  an  ussaull  ;  bnt  a  mae  arrrsl  docs  not  constitute  a 
ballen/;  ace  Stark.  &-c,  su/ira;  Selw.  N.  P.  8lh  ed.  ilOJ.  The  forcible  deten- 
tion ofa  party  ill  the  street  ngoiust  his  ivill  is  an  iniprisonmcnl,  per  Tliorpc. 
C.  J.,  22  Ass.  fol.  10,  pi.  105 ;  but  not  the  preventing  liis  going  in  a  particular 
direction.  Bird  \:  Jones,  15  L.  J.82,  Q.B.;  and  sec  Wri"l,l  v.  Wilum,  1  Ld. 
lUy.  739;  Jont$  v.  II>/jV,  1  Car.  &  K.  257;  K,/;.  v.  M.ihcl,  9  0.8:  P.  474. 
IVeapaas  is  the  proper  remedy  for  an  iUoBal  ihii  nlion,  though  the  previous  im- 
prisonment was  lawful;  ^lagnni/v.  Hurt,  5  (J.  B.^lSl.  Iinpriaoniiienl  by  mili- 
tary force  abroad,  Glynn  w.  Hoiislnii,  2  M.  be  G.  337.  wiien  magistrates  are 
liable,  sec  Harr.  Ind.lii.  " 'J'icspa«s;  "  Hose.  Kvid.  Cth  ed.  17(1;  2  Stark.  Evid. 
587. 
Commencement,  ante,  a.     Vcniir  traii'itori/,  crcrpl  in  actions  ngai'ist  con' 

ilables,  ^■c]     For  that  the  defundaiit  on  the day  of ,  a.  d. , 

with  force  and  arms  assaulted  the  plaintiff,  and  then  seized  -ind  laid  hold  of 
and  beat  the  plaintiff,  and  wiih  great  force  and  violence  pulled  and  dr^ged 
him  about,  (/)  and  also  then  imprisoned  the  plaintiff  and  kept  and  detained 

(^>  See  QQolhcr  farm,  3  Fast,  693;  add  </)  If  Ihe  plaiolilTwere  handcufftd,  aUlB 

see  llie  deciataiion  snd  notes  id  case,  imle,  the  facl  Ihus.  "  add  then  put  ceriain  hioJ- 

5S2.     Evidence  lo  iii  defeadadt  will,  having  cutfs  od  the  pbinlir<  wrists,  and  handcuSed 

sancliooed  the  act  or  posii lions ;  M'Laiigtiliii  the  plaidtilfand  iept  him  so  handcuSed  for  a 

V.  Prwor.  I  Car.  &  M.  354  ;  .S.C.4M.  \<.;.        lnd(.  lime.lo  wii, houis  ihen  following;" 

48.     ■  see  HVJgftfv.  Cuurt,  4  B,6(  C.596. 
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Km  in  prison  there  for  a  long  time,  to  wit, then  following,  [or  **  then 

breed  and  compelled  the  plaintiff  to  go,  and  caused  him  to  he  forcihly  con- 
fny^jn  custody  in  and  along  divers  public  streets  and  highways  to  a  certain 
pofictf-itolioft,  and  there  imprisoned  the  plaintiff  and  kept  and  detained  him 
in  prison  there  without  any  reasonable  or  probable  cause  whatsoever  (m)  for  a 

loog  apace  of  time,  to  wit,  for  the  space  of then  next  following,  at  the 

expiration  whereof  the  defendant  forced  the  plaintiff  to  go,  and  caused  him 
to  be  forcibly  conveyed  in  custody  to  a  certain  police-office,  and  there  again 
the  plaintiff  for  a  long  time,  to  wit, then  following,"  of 


the  above  statement  must  depend  on  and  be  varied  according  to  the  facts,"] 
oontivry  to  law  [and  under  a  false  and  unreasonable  assertion,  colour  and 
dtfvgey  that  the  plaintiff  had  committed  an  offence  punishable  by  law,  to  wit, 
lliet  be  had  committed  felony,  (n)]  whereby  (o)  the  plaintiff  was  then  not  only 
gnedj  hurt,  bruised  and  wounded,  and  suffered  great  anguish  and  pain  of 
■iliid  and  body,  and  was  prevented  from  attending  to  his  lawful  affairs,  but 
waa  also  thereby  then  greatly  exposed  and  injured  in  his  credit,  reputation 
and  circumstances,  and  was  subjected  and  put  to  divers  expenses,  to  wit,  to 

the  amount  o(£ ,  in  order  to  obtain  and  in  obtaining  his  liberation  from 

the  aaid  imprisonment,  (p)  [or  **  in  order  to  obtain  his  liberation  from  the 
aaid  imprisonment  was  obliged  to  find  and  procure  and  did  procure  bail,  to 
wit»  E«  F.  and  G.  H.,  for  his  appearance  before  a  justice  of  the  peace  to 
answer  a  certain  false  and  unfounded  charge  then  made  against  him  by  the 
plaiiiliff"];  and  other  wrongs,  [4*0.  conclude  as  in  Form  1. 


4.  For  Criminal  Conversation,  {q) 

CetKmtneement^  ante,  5.]  For  that  the  defendant  on  [S^cJ],  and  on  divers 
days  and  times  between  that  day  and  the  commencement  of  this  suit, 
Ibree  and  arms  assaulted  [Mary],  then  and  still  being  the  wife  of  the 
and  then  debauched  and  carnally  knew  the  said  [Mary],  whereby 
btrftSeetion  for  the  plaintiff  was  alienated  and  destroyed,  and  he  was  and  is 
Inrived  of^  and  hath  wholly  lost  the  comfort,  fellowship  and  society  of  his 
ndd  wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs,  which  he 


/fli)  As  to  thcie  words,  see  RoweiiffB  v. 
limy.  1  C.  &  Marsh.  513. 
M  See  Brat^irdU  v.  Orford,  2  M.  & 

imy  It  dM  plaiDtifr  prof e  ooly  part  of  these 
■   -^^ — I,  e.  g.  an   imprisonmeDt   before 

I  !•  the  police  station,  that  will  not 

itha  ilsftadint  to  have  a  verdict  enteied 
aatolheTettdne;  Myer$v,CoodohHd, 
IC4kP.813. 
{py  What  eosU  recoverable  as  damages  in 
Cm  an  illegal  arrest;  Pritchett  v. 


Boevetf,  1 C.  &  M.  776.  Form  of  allegation 
if  plaintiff  has  not  paid  expenses ;  ante,  706, 
note  (g).  No  special  damage  not  specifically 
laid  can  be  recovered  as  damages ;  see  Ptttit 
v.  Addingtoitf  Peake  R.  62 ;  see  Selw.  N.  P. 
tit.  *'  Consequential  Damage/*  as  to  special 
damage ;  and  ante,  705,  note  (k),  A  re- 
mand by  a  magistrate  ought  to  be  stated  as 
special  damage ;  Haltun  v.  Loltim,  6  C.  & 
P.  726. 

(q)  See  form  in  Case,  unte,  557. 


PAaT  II. 


3  A 
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Might  to  bare  had  mai  otherwise  wouttl  have  bad,  and  other 
!>  a»  ante,  705,  Form  I . 


c*«- 


5.  Sy  a  Husband  ftvinff  altmejfer  an  AumJi,  ^e.  tm  its  Wtfi. 

ComrnmctTiienl.  ante,  5.]  For  that  the  defeodant  oo  [#e.]-  *"*!>  '"'***  ""^ 
anna  assaulted  [Mary],  tbea  and  still  being  the  wife  of  the  plaintiS^  sod  Ata 
b«at,  bruiaed,  wounded  and  ill-treated  the  said  [Maiy],  whereby  the  aid 
[Mary]  then  became  and  was  sick,  sore  and  disordered,  and  so  cootinaed  for 

n  long  time,  to  wit,  for  the  apace  of then  next  following,  whereby  Ae 

plainiilf  during  that  period  was  deprived  of  the  comfort,  company  and  Gd- 
lowship  of  his  said  wife,  and  of  her  aid  and  services  in  his  domestic  a&in, 
and  the  plaintilT  during  (he  said  last -mentioned  petiod  did  necessarily  ioctu 

divers  expenses,  to  wit,  to  the  amount  of  £ ,  in  and  about  the  curing  and 

nursing  and  taking  care  of  his  said  wife  upon  the  said  occaaion,  and  other 
wrongs  [conclude  at  ante,  705,  Form  1. 


6.  Bjf  Htaband  and  Wife  for  an  Assault,  %'e.  on  the  latttr. 

Commencement,  ante,  A.]  For  that  the  defendant  on  [4''-]'  ^itl>  force  and 
arms  assaulted  the  said  [Mary],  then  and  still  being  the  wife  of  the  said 
A.  B.,  and  then  beat,  bruised,  wounded  and  ill-treated  her,  whereby  (r)  Ait 
became  and  was  sick,  sore,  lame  and  disordered,  and  so  continued  for  a 

li.n;:;  lime,  U>  ^^i(, llicn  following,  during  ivlncli  time  she  suffered  great 

pain   anil   uilitr   ivrong^   [SfC.  as   in    Form   1,   aiile,    705,   concluding    lo  the 
davuige  "  of  tlif  plaintifi's." 


days  and  til 
vaiit  of  tlic 


7.  For  Debaucfnng  Plaintiff's  Daughter,  (s) 
f>r,>l.  ante,  r,.-]  For  llmt  the  defendant  on  [^.f.],  and  on  divers 
OS  bttHccn  ibat  dny  iinit  ilie  commencement  of  this  suit,  with 
ns  assaulifd  M.  G.,  llicn  and  siill  being  the  daughter  and  ser- 
piainiifi;  am!  (bun  dubiinebcd  [SiC  proceed  ns  in  Votm  1,  ante, 
iford.\  "  incidental  thereto,"  and  then  cniiclnde  "  and  other 
as  ante,  705,  Form  1. 


1>iid  only,  at  llie  iui" 
lChil.l'l.7llieJ.434; 


4  M.  i"*  W.  4. 
1 0  Kec  form  i 
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II.  PERSONALTY.  (0 


1.  De  bonis  atpoftatis. 

Commeneewienif  ante,  5.     Venue  iransUonf.'] — For  that  the  defendant  on 
4«.]t  with  force  and  arms  seized  and  took  certain  goods  and  chattels  of 

be  plaintiff,  to  wit,  — -^(n)  of  great  yalue,  to  wit,  of  the  value  of  £ , 

"  and  then  knocked,  cast  and  threw  ahout  and  greatly  hroke,  damaged, 
lyured  and  destroyed  the  said  goods  and  chattels*' — if  the  fact  he  so — or] 
nd  carried  away  the  same,  and  converted  and  disposed  thereof  to  his  own 
•ei  and  other  wrongs  (iv)  [j^c.  ante,  705,  Form  1. 


1.  J^or  eutiing  a  Rope  whereby  Plaintiff's  Boat  was  driven  on  Shore 

and  damaged. 

Commencement,  ante,  5.]  For  that  the  defendant  on  [^SrcJ],  with  force  and 
nut  frc.  pulled  up,  cut  in  pieces^  damaged  and  spoiled  a  certain  rope  of 
be  plaintiff  of  great  value,  to  wit,  of  the  value  of  40^.,  and  with  which  a 

ertain  boat  of  the  plaintiff  of  great  value,  to  wit,  £ ,  then  floating  upon 

srtain  water  there  was  then  fastened  and  secured  to  the  shore,  by  reason 
rhereof  the  said  boat  then  floated  and  was  driven  upon  and  against  the 
b6re  and  certain  rocks  and  stones  there,  and  was  greatly  damaged,  shat- 
sred  and  spoiled^  and  the  plaintiff  was  put  to  and  incurred  a  great  expense, 
0  wit,  £'  ,  in  and  about  the  getting  the  said  boat  from  and  off  the  said 
bdre,  iroeks  and  stones,  and  in  and  about  the  necessary  repairing  and 
mending  thereof,  which  the  same  needed  and  required  by  reason  of  its 
laving  been  so  damaged  and  shattered  and  lost,  and  was  deprived  of  the 

lie  of  the  said  boat  for  a  long  time,  to  wit, weeks,  and  divers  great 

irofita  which  he  would  otherwise  have  acquired  from  the  use  of  the  said 
oftt;  and  other  wrongs  [4*0.  conclude  as  in  Form  1,  ante,  705, 


9.  For  removing  a  Tombstone  and  erasing  the  Inscription. 

Spooner  v.  Brewster,  S  Bing.  136. 


(t)t  See  form  by  an  admiDistrator,  Tharpe 
,  SuUwoed,  1  D.  &  L.  24.  Hy  an  executor 
IT  injiify  to  real  property  of  the  testator, 
sMm  V.  F^ttetim,  1  C.  &  K.  271 ;  and  see 
&  4  Will.  4,  c.  42,  8.  2  ;  Powell  v.  Rees, 
A*  &  £•  426.  To  maintain  trespass  de 
mis  fl^MTtiiii,  the  goods  must  have  been  in 
ba  pmeeirion  of  the  plaintiiT  at  the  time  of 
ba  iajaty;  per  Lorn  Abinger,  Taylor  v. 
IM0MI.  7  C.  &  P.  74 ;  HurreU  v.  EllU,  2 
Idm.  B.  295.  Merely  locking  them  up«  so 
a  to  deprifs  plaintiff  of  access  to  them,  is 


not  sufficient;  Harden  v.  Moxham,  1  C.  & 
Marsh.  504 ;  6.  C.  3  Q.  B.  701 ;  and  see 
Lanew,  Dixon,  C.  P.  Jan.  13,  1847.  Other 
foims  for  chasing  cattle,  shooting  dog,  &c. 
2  Chit.  PI.  7th  ed.  654.  For  abusing  a  dis- 
tress,  and  putting  it  in  a  muddy  pond,  &c. ; 
Wilder  V.  Speer,  8  A.  &  E.  547. 

(u)  Describe  them  as  in  trover,  ante,  680, 
note  (c). 

(w)  As  to  the  damages  recoverable,  see 
poit,  713,  note  (t)* 
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III.  REALTY. 


I.  For  Trespasses  tn  a  Dwelling-house,  seizing  Goods,  ^c.  (x). 
Commencement,  ante,  5,     Venue  local.]      For  that  ilie  defendant  on  tbt 

'  day  of ,  A.  D. ,  and  on  divers  other  days  and  times  between 

tbal  day  and  the  commencement  of  this  suit,  (  y)  witb  force  and  arms,  broke 

and  entered  a  certain  dn'ellitig-hotise  {:::)  o{  ihe  plainiifT,  situate  [No.  ,  in 

street,  (a)]  in  tlie  parish  of ,  in  the  county  aforesaid,  and  then 

made  a  great  noise  and  disturbance  therein,  and  continued  therein  making 

Buch  noise  and  disturbance  for  a  long  time,  to  wit,  for  the  space  of 

then  next  following,  and  then  forced  and  broke  open,  broke  to  pieces  and 

damaged  divers,  to  wit, doors  of  the  plaintiff  of  and  belonging  lo  the 

Bsid  dwelling- house,  and  broke  to  pieces,  damaged  and  spoiled  divers,  to 

wit, locks, staples  and hinges  of  and  belonging  to  the  gaid 

doors  respectively,  and  of  great  value,  to  wii,  £ ,  ^add  l/ie  following  if 

applicable,  "  and  also  tlien  and  diere  pulled  down,  prostrated  and  destroyed 
divers  parts  of  the  "alls  and  partitions  and  ceilings  and  other  parts  of  the 
said  dwelling- bo  use,"]  [add  the  following  if  applicable,  "  and  also  then  pulled 
down,  tore  away,  severed,  detached  and  removed  certain  fixtures  and  ihingi 

of  the  plaintifT,  to  wit, of  great  value,  to  wit,  £ ,  then  affixed  to 

and  parcel  of  the  said  dwelling-boiisc(fi)]  ;  [if  any  goodt  were  seised  add  the 

follomng,  "  and  also  during  the  time  aforesaid,  to  wil,  on  the  said day 

of  -^— >  A.  n. ,  with  force  and  arms,  seized  and  took  divers  goods  and 

chattels,  to  wit,  [d-scribc  the  gooih  it.i  hi  Irotrr,  ante,  CSO,  note  (c)]  of  the 
plainti[|;(<)  iln'n  bfiiig  in  ilie  :iaid  divellinfv-housc,  and  biiiiir  of  great  value, 


(i)  See  furn.,  6;c.  llAMs  v.  r.,uto,:  3  D- 

the  tons  it  seems  lo  become  matter  of  dtKi-iv- 

&  L.  It  .S.  C.   1  Com.  It.  NT.     'Ilie  action 

(j!,.,,and'noi  a  mcre^formal  allegation  of  "mei 

nctiun,  and  possession  in  tbc  plaiiUiH'  is  j>rir«u 

liespasi,  even  hrfort  ihe  first  day  laid,  mtj 

J'uiie  BuniciBntagainiLawrnng-docr;  Bromnt 

V.  Diuiwi.  12  A.  &  E.  6i!t.    Foiin  for  eiecl- 

pbee  Ihc  pliintilf  in  a  worse  situation  than  if 

lay;  a  building  on  pluiutilT's  »»11  uheicby  llic 

une  iresixiss  only  were  laid  ;  Ut,u,e  v.  Oldactt, 

I  Siark.  It.  351  ;  1  Cliil.  PI.  7th  ed.  273. 

.xlt.  ISD.   llyati executor *,7C9,nole<f). 

(:)  Oi  "ceilain  .-ipartmciits  of  the  pUio- 

Form  for  pullin;;  down  a  house  whilst  llie 

liff  III  a  certain  ilwelliug- house  situate,  &c." 

(jlaintiffs  (iiniity  weie  williin,  /Vi»  ».  Fil:- 

Where  the  defendant  eot  into  the  plaintiff's 

AiJirf.  15  L.  J.239,Q.».;  tl.at  circumstance 

apailments  uliilsl  lie  was  out,  and  refused  to 

niuy  dcslioy  a  liulit  to  pull  the  liouse  down 

allow  him  to  ie-«nlei  them,  this  was  held 

which  niii^litotlieiwiH  exist,  i.(. 

eviJcuee  under  this  count;    Lane  v.  Diicn, 

(V)  This  is  called  hying  <l.eiretpasse»  with 

C.  r.  Jan.  13,  1847. 

a  {•mlimianja,  and  noder  it  urioos  irespassts 

(«)  See  ,"..(,  711,  note  (°).     What  com- 

prised in  the  term  •■  messuage,"  F«ia  v.Griif- 

mav  be  pruved ;    Polhmh..r„  v.  Wti^hi,  15 

MN,2li.N.C.6l7.    Variance. -Uuiiie».E«U, 

I..  J.,  Q.  H..  70.   The  firil  day  laid  should  ho 

3f.S>  r.33l. 

■hat  when  the  tiist  trespass  occuried.  or  fw/ure. 

(M  .See  7u«.  V.  ralij,  1  C.M.&R.  89; 

because  the  plaintiff  would  uol  be  pemimed 
to  give  in  evidence  rcptaltd  acii  of  trespass. 

Ijiue  V.  Dhon.  C.  P.  Jan.  13,  1847. 

(c)  Unless  llie  goods  aie  alleged  to  b«  the 

utiless  comniltled  dtiiing  the  space  of  time 

lanl  in  his  declaraliou.    Wheiea  particular 

damages  for  Ihem  ;  Puuhard  v.  Long,  9  M. 

&  w.mo.                              * 
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of  the  value  of  £ ,  and  carried  away  the  same  and  converted  and 

jd  thereof  to  his  own  use.**]  By  means  of  which  several  premises  the 
T  and  his  family  were  during  all  the  time  aforesaid  not  only  greatly 
ted  and  annoyed  in  the  peaceable  possession  of  the  said  dwelling- 

but  the  plaintiff  was  during  all  that  time  hindered  and  prevented 
arrying  on  and  transacting  therein  his  lawful  and  necessary  affairs  and 
18 ;  and  other  wrongs  [^S^-c.  as  ante^  705,  Form  1 . 


2.  Declaration  for  an  Expulsion. 

mencement,  ante,  5.]  For  that  the  defendant  on  [<l{*c.],  with  force  and 
&c.,  broke   and  entered  a  certain  dwelling-house  of  the  plaintiff, 

Scc.f(d)  in  the  parish  of ,  in  the  county  aforesaid,  and  then  and 

ijected  and  expelled  (e)  the  plaintiff  and  his  family  from  the  possession 
ijoyment  of  the  said  dwelling-house,  and  kept  them  so  ejected  and 
}d  for  a  long  time,  to  wit,  thence  hitherto,  whereby  the  plaintiff  during 
t  time  lost  and  was  deprived  of  the  use  and  benefit  of  his  said  dwelling- 

and  was  put  to  great  inconvenience  and  much  expense,  to  wit,  £ , 

curing  and  removing  to  another  residence  for  himself  and  his  family ; 
her  wrongs  [4*0.  as  in  Form  1,  ante,  705. 


3.  For  a  Trespass,  ^c.  on  Land,  stating  various  Injuries. 

imencement,  ante,  5.  Venue  local,']  For  that  the  defendant  on  [<^c],  and 
ers  other  days  (/)  and  times  between  that  day  and  the  commencement 
)  suit,  with  force  and  arms  &c.,  broke  and  entered  the  close  of  the 

ff  situate  in  the  parish  of ,  in  the  county  aforesaid ;  that  is  to  say,  a 

I  close  called  (^)  ["  the  garden/'  (he  correct)  or"  &  certain  close  abutting 


See  iupra,  note  (t) ;  Holmes  v.  Hodg- 
f  OOT.  379. 

Q  trespass  for  breaking  and  entering 
lelling  plaintiflP,  the  expulsion  is  primd 
ere  matter  of  aggravation,  and  it  saf- 
it  defendant  jusitify  the  breaking  and 
:  only*  and  if  plaintiff  rely  on  the  ex- 
as  a  substantive  trespass,  and  render- 
indant  a  trespasser  ab  initio,  he  must 
ngn  it ;  Toy  tor  v.  CoU,  8  T.  R.  292 ; 
la.  565.  Trespass  is  the  proper  form 
n  where  a  tenant  is  ejected  under  I  & 
c.  74 ;  Darlington  v.  Pritehard,  4  M. 
83 ;  S.  C.  2  Dowl.  N.  S.  664,  cited 
il,  note  (r). 

See  ante,  710,  note  (y). 
By  the  New  Rules,  "  In  actions  of 
I  ^tc«re  clauntm  /regit,  the  close  or 
n  which,  &e.  must  be  designated  in 
rltrathn  by  name  or  abuttals  or  other 
lion,  in  failure  whereof  the  defendant 


may  demur  specially."  Form  of  demurrer, 
ante,  31,  Form  5.  The  object  of  the  rule 
was  the  prevention  of  the  necessity  for  a  new 
assignment  bv  the  plaintiff  giving  a  particular 
description  of  the  locus  in  quo,  upon  a  plea  of 
liberum  tenementum;  see  1  Saund.  299,  b,  c, 
note  6.  It  will  be  observed  that  the  description 
of  the  close  or  place  may  be  either  by  name 
or  abuttals  or  other  description.  It  is  not  cor. 
rect  to  desciibe  a  close  as  abutting  "  towards" 
instead  of  *'  on"  another  close,  &c.;  a  demur- 
rer for  the  uncertainty  would  hold  good ;  but 
if,  instead  of  demurnng,  the  defendant  plead 
liberum  tenementum,  this  mode  of  description 
could  not  be  impeached;  Lempriere  v.  Hum- 
phrey, 3  Ad.  &  £.  181 ;  Banks  v.  Angell,  7 
A.  &  £.  846.  "  The  words  abutting  towards 
are  perfect  nonsense,  the  place  mentioned 
might  be  thirty  miles  from  the  locus  in  quo, 
abutting  *  upon'  would  be  a  different  thing ;" 
per  Patteson,  J.,  id,  AbuUal  on  "  A. or  B.;'^ 
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on  tlie  DOTth  an  a  certain  higbwsy  leading  from >  to ;  on  ihe  Minbi 

on  a  certain  class  in  the  occupation  of  one  E.  F. ;  on  tlie  east,  on  a  ccrUiD 

close  called ■ ;  on  the  we»t,  on  a  certain  garden,"  or  "  a  certain  clow. 

being  a  narrow  slip  of  ground,  running  eait  and  west,  and  being  divers,  to 
wit,  10(1  yards  in  length,  and  lying  between  and  next  adjoining  a  certain 
close  of  the  plaintiA'  on  ihe  north,  and  a  certain  elote  in  the  occupation  of 
the  defendant  on  the  south ;"]  and  then  forced  (A)  and  broke  open,  damaged 

and  spoiled  divers,  to  wit, gates  of  tlie  plaintifi*,  and  the  locks,  staples 

and  hinges  thereof,  of  great  value,  to  wit,  of  the  value  of  i£ ,  then  being 

in  the  said  close  of  the  plaintift',  and  with  feet  in  walking,  [and  with  cattle 
and  carriages,]  trod  down  and  injured  the  grass  and  corn  of  the  plaintifi*,  to 

wit,  of  the  value  of  £ ,  there  then  growing,  and  subvened  and  spoiled 

the  soil  of  the  said  close,  and  with  other  cattle  eat  up  and  depasturei)  other 

the  grass  and  corn  of  the  plaintifi',  to  wit,  of  the  value  of  £ ,  tbea  growing 

and  being  in  the  said  close ;  and  also  then  prostrated  and  destroyed  divers, 

to  wit, perches  of  the  fences  of  the  plaintiff,  of  and  belonging  to  hi» 

said  close ;  and  also  then  cut  down  and  dcsioyed  the  trees  and  underwood) 
to  wit,  [^0]  trees  and  [AO]  acres  of  the  underwood,  of  great  value,  to  wit,  of 

£ ,  there  growing,  and  took  and  carried  away  the  same  and  converted 

and  disposed  thereof  to  his  own  use ;  [and  also  then  cut,  dug  and  made  in 
and  upon  the  said  close  divers,  to  wit,  50  holes,  50  trenches  and  50  excava- 
tions of  the  length,  depth  and  breadth  respectively,  to  wit,  of  30  feet;  and 
also  then  put  and  placed  in  and  upon  the  said  close  divers,  to  wit,  50  cut- 
loads  of  stones,  50  cardoads  of  lime,  50  cartloads  of  rubbish  and  50  out* 
londsof  ivond,  and  ke|>t  iiud  conliiuied  thi'  saiiK  in  and  upun  the  said  close, 
to  wit,  theni^t!  iiithtrid,  ami  ihtT^hy  ■■r<:M\y  inctiuiburi-'d  the  said  close  and 


Qtc  not  niuiLiuuil  Willi  .^rt-.u  .Uiiiui.a.  ]  Iiil-,  ilio  |iro|JCr  loursu  for  lUe  defcuJanl  ii  to  tis- 
lleiitli,  J.,  ILL  ".  ■  ■  1 .  A  ,  , ,  !  I  L  ■  ■.  Ill,  vgrM.'  hi-,  irassesMOnol  the  clusc  ;  aec  per  Pat- 
Hal  J  th,i  I  1^  |M  '  I  '     I       li      .ii    ' 11,'  !,.;ai,.J ..  Lcmi-nor  V.  Il«i«,>hreu.  Wherxrlhe 

oil  a  huu-i^  i.<      '   .      I     I  II.  -.1.1  /linn 'N  i;nii  was  ilvscribcil  a&  ubaUing  OQ  fiie 

boulli'C<i:<i  ^ I  .  jil'ii'i- liiiJuards.ant]  sc3wanl»onl)ieic>,ani] 

that  pun  ul  '.i:.;  ...i.'l  i.  .  i  i..  ^  wa,- K-aUy  in  imilai't  hndivaids  wnb  one  011)7 
occuned,  fi^i>>iiiv.  V::  '  .  .  1  \:.  .  \  '".  of  iho.^  piLicts,  ilwa«  held  Ihalthia  was  aaub- 
lf  Ihc  |iljiHlijrj;ivi.>  lui  .k  .  i  ..  .  .1  ilamial  mi.dcjcri()iioH ;  Uehbir  v.  Richardi, 
Ids  close  bj' ii;imf  ui  uLlj  i  iI  :i.i  1  tj.  [l.-13:i.  A  sLripofiiround  icceallj  added 
iiccil  not  new  riasign  iin  ,i  ;.l<  m  li:  liiji  urn  ic-  lu  .i  litld  adjoiiiiiii;  a  lilghnay  may  hi  de- 
nenieiiluiii,  allhuuijli  the  ikkud  ml  ha|i|>L'ii  to  :!mbcd  by  Ihe  name  i)f  llic  field  ;  Brosmfdv 
liAVuanDlheicluAe  in  the  votishwiili  u  Minihii  v.  Tvmliiiuin.  I  M.  &  U.  484.  How  to  dt> 
name  or  abul1al>i  (.'orlcr  v.  (.'runi/iluu,  1  II.  wribc  llic  abullals  of  a  paily  wall,  Murfni 
&C.489;  Co,-hev.Jiieluaii,il  l).liH.A9ri;  v.  M' Dirm-lt,  b  A.  &  K.  Via.  lu  llautlll. 
Li,«,„ ieh*  V.  Iliiinphiiy.  »hi  .nj.™.  In  Ifu/-  r/iowuj.  7  C.  Sc  I'.  343,  Coleridge.  J., .llowed 
ford  V.  A«\hi'H'i,  8  Iting.  75,  llie  dee1ai<iiioii  an  amcndinenl  of  tliu  record  at  the  Itial  bv 
staled  thai  defendaois,  A.  and  II.,  broke  a  subsiliuiing  •■  Moor  Hill  "  foi"  CloTer  llilli'' 
close  of  the  pLuililV  dbulting  on  j  ('lose  of  see  further  3  llarr.  Ind.  "  Tr«spais."  Thoo^b 
di/etiilanli,  but  it  abullcd  on  a  close  of  the  trespasses  in  seneral  closes  be  laid,  pUiDtiff 
deleodanl  A.  only;  held  an  ambiguitv,  and  may  recover  as  toonc  only  ;  I'hyihiam.lVliiU, 
not  a  .sriance.      Ibo  abuiuls  Jio  in  gLiieral  I  M.i  \V.2I0. 

sulficieali  if  Iheie  le  any  rejl  anibi'iiliy  ihc  (A)  Uf  course  only  sudi  parts  of  tbii  flwiD 

defendant  mny  apply  to  a  judge  on  allid.ivit ;  as  arc  apptic;ible  will  be  selected. 
iVnrH  V.  Ingamitit,  9  M.  (.l  W.  -JW.    Where 
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the  plaintiff  from  having  the  use  and  enjoyment  of  the  same ;]  and 
.  of  the  several  premises  the  said  close  of  the  plaintiff  hecame  and 
is  much  impoverished,  injured  and  deteriorated  in  value ;  (t)  and 
»ng8  [4rc«  amehJk  as  in  Form  1,  atUe^  705, 


}«  For  Mesne  Profits  and  Costs  of  an  Ejectment,  {k) 

ficement,  ante,  1.]     For  that  the  defendant  heretofore,  to  wit,  on 

day  of ,  A.  D.  — — ^,  (0  with  force  and  arms,  &c.,  broke  and 

tversy  to  wit| messuages,  [4'^*]>  (^)  ^^  ^^^  plaintiff,  situate  in 

I  of  — — .^  in  the  county  aforesaid,  and  then  ejected,  expelled,  put 
moved  the  plaintiff  firom  his  possession  and  occupation  thereof,  and 
continued  him  so  expelled  and  amoved  for  a  long  time,  to  wit, 

day  and  year  aforesaid,  until  and  upon  the  day  of  — , 

-  [the  day  on  which  possession  was  obtained] ;  and  during  that  time 
had  and  received  to  the  use  of  him  the  defendant  all  the  issues  and 
the  said  tenements,  being  of  great  yearly  value,  to  wit,  of  the  value 
;  (n)  whereby  the  plaintiff  during  all  the  time  aforesaid,  not  only 
(sues  and  profits  of  the  said  tenements  with  the  appurtenances,  but 
ved  of  the  use  and  means  of  repairing  and  cultivating  the  same, 
ssarily  incurred  divers  expenses,  (o)  to  wit,  to  the  amount  of 
t  and  about  the  recovering  of  the  possession  of  the  said  tenements 
appurtenances ;  and  other  wrongs,  [(^c.  conclusion  as  ante,  705, 


neasare  of  the  damages  is  the  da* 
ly  done*  not  the  amount  of  money 
e  to  restore  the  land  to  its  original 
mes  V.  Gorday,  8  M.  Ac  W.  146 ; 
^.  S.  50 ;  and  in  the  case  of  cbat* 
le  of  them  at  the  time  of  the  injury, 
'oner,  5  M.  &  W.  661 ;  Wild  v, 
U  W.  672  ;  Morgan  v.  Powell,  3 
Form  of  allfgation  of  soecial 
It  the  goods  were  seized  under  an 
claim  for  a  debt,  whereby  plain- 
aeii  thought  him  insolvent,  and 
eft  the  house ;  Brewer  v.  Day,  1 1 
\5i  5.  C.  1  D.  &L.38d. 
in  genetal.  Ad.  £j.  4th  ed.  333. 
the  above  form  is  the  remedy  by 
»f  land,  after  a  reoovery  in  eject* 
tain  compensation  for  occupation 
30  the  party  wrongfully  hela  pos- 
il  possession  was  regained,  to- 
damages  for  any  watte  committed 
in  the  declaration)  and  the  costs 
moDt.  Where  there  is  judgment 
D  ojoctmont,  the  plaintiff  may,  in 
noaoo  profits,  recover  all  the  ex- 
las  boon  oeoeaaarily  put  to  in  the 
and  is  not  limited  to  the  taxed 
vwo  party  and  party ;  Do$  ▼.  Hud- 


dart,  2  C.  M.  &  R.  316.  The  action  is  to 
be  brought  against  the  party  actually  with- 
holding possession,  and  it  lies  against  a  tenant 
for  the  holding  over  of  his  undertenants,  if 
the  former  identify  himself  with  the  latter; 
Burne  v.  Richardson,  4  Taunt.  720 ;  Doe  v. 
Harlow,  12  A.  &  £.  40.  The  action  may 
be  in  the  name  of  John  Doe  (but  then  se- 
curity for  costs  may  be  required),  or  of  the 
lessor  of  the  plaintiff.  As  to  evidence,  see 
Ad.  £j.  342;  %  Stark.  Ev.  434.  3rd  ed.; 
Doe  V.  Huddurt,  2  C.  M.  &  R.  316. 

(/)  This  is  usually  the  day  of  ouster  laid 
in  the  deelaration  in  ejectment,  but  is  not 
necessarily  so,  Ive  v.  Scott,  9  Dowl.  993  ;  and 
an  earlier  day  to  meet  the  facts  may  be  laid. 

(m)  The  premises  are  usually  described  as 
in  the  declaration  in  ejectment,  in  which 
judgment  was  obtained.  But  under  the  New 
Rules  it  seems  necessary  to  describe  each 
close  by  name  or  abuttals,  as  ante,  711,  Form 
3. 

(n)  If  the  defendant  committed  waste  or 
injury,  here  state  it ;  see  the  preceding  forms. 

(o)  Can  only  recover  costs  as  between 
party  and  party ;  Doe  v.  Filliter,  13  M.&  W. 
47. 


PLEAS.  &c.  IN  TRESPASS. 


OBSERVATIONS  ON  THE  PLEA  OF  NOT  GUILTY  IN  TRESPASS. 


TiiK  plea  of  not  goilty,  in  tretpan,  bul,  eren  before  the  New  Rvies,  a 
operstian  than  belonged  to  that  plea  in  some  of  the  other  forms  of  actions,  eapeciallj 
BBsumpsit  and  case.  In  genera!  it  [ncrelf  denied  that  Ibe  defendant  did  t}ie  aict  com' 
plained  of,  end  all  mstlen  in  amjtaimt  and  avoidiince,  or  ia  juttificatimi  or  duchar^ 
were  then  as  at  present  required  to  be  pleaded  specially  ;  see  1  ChiE.  PL  7th  cd.  S34. 

Tbc  Nen  Ruled  contain  no  provision  in  regard  to  the  plea  of  vol  guilty  in  action!  at 
treipaas  for  an  aasuult,  &c.,  or  oilier  injury  lo  the  penm ;  with  respect  to  the  plea  </ 
not  guilty  in  trespaaa  for  injuiies  to  real  property  ot  goodt,  they  alter  the  former  efict 
of  that  plea  as  a  denial  of  the  plaintiff'a  property  or  title  to  and  poBsessioit  of  ibe  ten^ 
ments  or  goods.     The  words  of  the  rules  ore 

"  2.  In  actions  of  trespass  i/uare  claitsum /regit  tlie  plea  of  not  guilty  shoO 
operate  as  a  denial  that  the  defendant  committed  the  Irespasi  alleged  in  Ihs 
■place  mentioned,  but  not  as  a  denial  of  the  plaintifTs  possession  or  right  oj 
poitession  of  that  place;  which,  if  intended  to  be  ilenied,  must  be  travered 
spec  i  ally." 

"  3.  In  actions  of  trespass  de  bonis  atportatis  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  corantitted  the  trespass  alleged 
b^  caking  or  damaging  tlie  goods  mentioned,  but  not  of  the  plaiatifl's  pro- 
perty therein." 


GKNKKAL  FORMS  OF  PLEAS,  &e. 


1 .  Not  Guilty,  (a) 
1.1  the  (i.  B.  [or  "  C.  l\'  or  "  I'xtli.  of  Pleas."] 


lor 

A.  B.  [llic  plaintiff'].  JfcmlaiUs  who  plead  jointly,  i 
or  is  either  of  tliem,"]  guilty  of  the  said  supposed  trespasses  (b")  above  laid 
1  his  ["  their"]  charge,  or  either  of  them  or  any  part  (hereof  in  manner  and 
(c)asihepl;iintiffhathabove  thereof  complained  against  him  ["  them"]; 


C.  D.  Ithe  d.Jhulantl 


foi 


!Thc  defendant,  by  his  attorney,  [ 
person,"]  says  that  he  is  not  [if  there  be  set; 
fcmlaiits  who  plead  jointbj,  slate"  thai  they 


(fl)  As  10  ihc  geDcral  issue  "  by  smuie," 
sceanle,  441,  Who  enlitled  <o  plead  il  in 
trespass,  pmi,  730,  ob5. 

(6)  See  general  observalion!,  nii«,  64S, 
nole  {b). 

(0  UeclaralioD  for  assiult,  battery  and 
tearing  dollies,     I'he,   ihat  deFendanl   ivaa 


not  guiUy  of  the  supposed  "  assaulis"  ia  m^a* 
net  and  form  as  the  plaialiff  complained* 
Held,  afiur  verdici,  tlial  thetnodu  ttfmmi  ia> 
eluded  a  denial  of  Ibe  ballery  and  laceiaiit 
as  »ell  as  ihe  assault  -,  Withertll  v.  Hmtari, 
3  liing.  133. 
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of  this  the  defendant  puts  himself  ["  defendants  put  themselves"]  upon 
country,  &c. 


D.  N     And  the  defendant,  by his  attorney,  j 

I.   >[''  assaulting,  beating/'  8cc, — or^  "  breaking 
B.  3  dose  in  which,  &c.  and,'' &c. — or,  <*  seizing 


country, 

2.  Not  CfuUty  to  part  of  the  Trespasses. 

n  the  Q.  B.  [or  «  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a,  d,  — . 

his  attorney,  as  to  the  said  supposed 

and  entering  the  said 
seizing  and  taking  the  said,*' 
ratmg  the  particular  trespasses  which  are  denied^  saith  that  he  is 
guilty  of  the  said  last  mentioned  several  trespasses,  or  of  either  of  them, 
my  part  thereof  in  manner  [8^c.  as  before. 

ind  as  to  the  residue  of  the  said  supposed  trespasses  in  the  declaration 
itionedi  the  defendant  says  that  [4*0. 


3.  Accord  and  Satisfaction. 

ht  form  will  be  as  in  case,  ante,  643,  using  the  word  "  trespasses''  instead  of 
ievances."  A  satisfaction  from  one  by  whose  command  the  defendant  committed 
trespasses  is  a  defence.  See  form  of  plea,  Thumian  v.  Wild,  11  A.  &  E.  453 ;  and 
Bey  ▼.  Moorhause,  6  B.  N.  C.  52.  In  trespass  for  seizing  goods,  the  defendant  can- 
show,  under  the  general  issue,  that  he  has  paid  over  their  proceeds  to  plaintiff  since 
an  brought ;  Bundle  v.  Little,  6  Q.  B.  174. 


4,  Judgment  recovered. 

he  form  may  easily  be  adapted  from  the  one  given,  ante,  348 ;  and  see  one  in 
A«iii  V.  Lumlof,  3  C.  &  P.  489,  n.  (e);  and  see  2  Saund.  47  b ;  Vin.  Abr.  '*  Judgment," 
L  A  recovery  against  a  co-trespasser  is  a  bar  to  the  action,  Cro.  Jac.  74 ;  Com. 
.  «  Action,"  K.  4,  L.;  1  Saund.  207  a;  Bull.  N.  P.  20;  it  therefore  cannot  be 
n  in  evidence  under  not  guilty,  even  in  mitigation  of  damages ;  Day  v.  Porter,  2 
>d.  &  Rob.  151 ;  and  see  Martin  v.  Kennedy,  2  B.  &  P.  70.  But  a  provocation, 
igh  not  arising  at  the  time  of  the  trespass,  goes  in  mitigation  of  damiu;es,  and  may 
efore  be  given  in  evidence  under  not  guilty ;  Fraser  v.  Berkeley,  2  Mood.  &  Rob. 
See  also  Bainbridge  v.  Bourne,  Q.  B.  Nov.  30,  1846. 


6.  Leave  and  License. 

See  3  Harr.  Ind.  <<  Trespass;"  Com.  Dig.  Pleader,  3  M.  35;  Vin.  Ab.  *'  Li- 
cense." A  license,  either  by  deed  or  by  parol,  to  enter,  &c.,  real  property,  is 
always  revocable  unless  it  amount  to  a  grant;  Wood  v.  Leadbitter,  13  M.  & 
W.  838.  Evidence  of  a  license;  Feltham  v.  Cartright,  5  Bin^.  N.  C.  569. 
Where  a  license  to  take  possession  is  part  of  the  original  bargain  m  a  demise  of 
property,  that  should  be  specially  pleaded,  as  it  cannot  be  relied  on  under  the 
genersl  plea  of  license;  Tomkins  v.  Lawrence,  8  C.  &  P.  731 ;  and  see 
Eavanagh  v.  Gtuhe,  1  D.  &  L.  928 ;  5.  C.  7  M.  &  G.  316.  Where  there  are 
several  trespasses  laid  in  the  declaration,  and  the  defendant  pleads  license,  it 
seems  that  ne  must  prove  a  license  commensurate  with  and  covering  all  the 
trespanes  proved  upon  the  declaration,  and  will  fail  as  to  such  as  are  not 
shown  to  have  been  Ucensed,  and  that  in  such  case  a  new  aaignment  is  not 
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But  in  BractgirdU  v.  Peacock,  15  L.  J.,  Q.  B.,  73,  Patteson,  J.,  .  . 
doubt  whether  those  cases  could  be  supported ;  and  see  1  Saund.  300  f,  g,  ImI 
edition.  In  eeneral  a  replication  or  new  nssignmont  oleseai  is  not  nrecNai)', 
Symoaa  v.  Hearion,  12  Price,  ZG9;  unlese  the  pliuDtilT  goes  for  substanlul 
damages  for  irbat  in  the  decUradoD  is  only  laid  us  aggravation,  such  sa  an 
Bisault  committed  with  an  mtty  into  a  house,  &c.,  Kavanagh  v.  Gud^,  a^n. 
Where  the  trespass  u  a  continutog  one,  the  plaintifF  may  deny  the  Ijeaiae, 
and  aln  new  assign ;  Lmveth  v.  Smilh.  12  t.l.&W.riS2;  ^'.  C.  2  D.  &  L.3I3, 
It  seems  thai  where  there  has  been  a  revotaliva  of  ihc  license  befcrc  the  tTe•p■■^ 
it  should  be  replied ;  see  1  Snund.  300  a,  2  id.  5,  note  3 ;  Feltham  v.  CorfrigU, 
S  B.  N.  C.  669.  A  TBpllcation  to  a  plea  oriicente  denying  it,  should  Dot,  it  leenai, 
be  dc  iajurid,  in  the  common  Tonn ;  but "  that  delendaut  at  the  said  times,  «h«a 
&<:.  of  nil  own  wrong,  and  loilhouC  the  laax  and  licenu  of  the  plaintiff  to  him 
the  defendant  first  given  and  grontL'd,  committed"  [^.  a*  pott,  720,  Ponn  9. 

1.  Not  guitli/,  supra,  71+.]  2,  Ami  for  a  flirtlier  plea  in  this  behair  lfe« 
defendant  says,  [or  if  the  plea  be  to  part  only  of  Che  fretpojae*,  tlate  "  and  (m 
a  fVirCher  plea  as  to  the  breaking,"  ^c.  enumeratiug  the  lieenstd  trtipastei]  tbe 
defendant  says  that  he,  the  defendant,  at  the  said  seTeral  times  when  Sec.  by 
the  leave  and  license  of  the  plaintiff  to  him  for  that  purpose  first  given  and 
granted,  committed  the  trespasses  in  tbe  said  declaration  mentioned  [or, 
"  the  trespasses  in  the  introductory  part  of  this  plea  mentioned'^ ;  and  ihii 
the  defendant  ia  ready  to  verify. 


6.  Limitations,  Plea  of  the  Statute  of. 

The  fbrm  is  precisely  as  In  Catc,  ante,  660,  observing  that  by  statute  21  Jac.  1, 
c.  16,  a,  3,  the  period  of  limitation  in  actions  of  tresjiass  for  assault,  battery,  mnindiog 
or  imprisonment,  iejbur  years,  and  in  other  actions  ot'treapass  sir  yean,  alter  tbe  com 
of  action  accrued.     In  actions  against  jus licei,  oonitablei,  excise  officers  and  othere,  the 

liiiiitaticii  is  shorter;  2  llarr.  hid.  lit.  "  Liiiiitalions,"  ^nd  .(»(f,  OGO,  note  (A). 


7.  l^aijmeut  into  Court. 

'I'lio  form  will  be  nearly  as  uiili;  '.'uii.  Monty  n.iay,bi/Uat:c  of  the  Cotirl  or  a  judge, 
be  paid  liiio  <'uurt  In  fni/iu>s,  eieiiil  \a  actions  for  assault  and  battery,  false  inipHwD- 
ment,  crim.  con.  or  seductiuu ;  see  ante,  (JOO.  It  is  often  judicious  lo  ])ay  money  into 
I.'hiui  to piirt  of  ilic  Ircspiisaes  which  cannot  clearly  be  justified ;  and  the  plen  may  be 
thus  ;— 

"  And  as  to  tlit  breaking  ami  tiiloriiig  the  said  [ij-c],  [or,  '■  as  to  tJii; 
seizing  and  taking  tin;  said,"  or  'if,as  is  usunl,  the  trcsjmsscs  hate  been  specif- 
eiilli/  ciiumcriiled  and  pleaded  In,  sa'j,  "  And  as  to  ihc  raidiie  of  the  tr«- 
passcs  in  the  declaration  mentioned,"]  tiie  defendant  says,  that  the  plaintiff 
ought  not  further  to  maintain  his  action,  Ac.'*  as  ante,  37H. 

See  form,  liird  v.  Cooper,  4  Dowl.  14H.  Leave  will  not  be  given  (o  plead  any  other 
plcii  to  the  part  to  ivhicb  payment  into  Court  is  pleaded ;  T Anm/'son  v.  JocAlson,  1  M. 
&  G.  242:  iind  sec  S.  C  :!  M.  &  ('•■  (>2I,  aa  to  the  elfbct  of  joining  iuue  ou  such 
pleas.  Sec  plea  of  payment  into  Court  on  a  iiew  asaigmncnt,  Oriffiiii  v.  Jontt,  t  M.  & 
W.  731.     Justices  and  other  oltiecrs  paying  money  into  Court  need  not  state  in  their 

plea  Me  eharacltr  In  which  they  make  their  payment ;  Alton  v.  I'erkei,  3  DowL  &  L. 

655. 
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8.  Tender  of  Amende. 

I  many  cases  of  torts,  a  tender  of  amends  before  unrit,  is  fry  statute  a  good  defence  to 
DtifMi ;  as  ia  the  case  of  magistrates,  ^c.  sued  for  acts  done  in  the  execution  of  their 
^  fco,  I  see  24  Geo.  2,  c.  44,  s.  2.  Form  of  plea,  Martint  v.  Upd^r,  3  Q.  B.  662 ; 
ftmia  in  3  Chit,  PI  7ih  ed.  316.  Pleading  it  does  not  cure  an  informality  in  the 
9e  of  action,  id.  See  form  by  a  railway  company,  ante^  673.  In  an  inegmar  dis- 
W  M<<»  648«  Plea  in  trespass  to  land,  disclaimer  of  tide  and  tender  of  amends  and 
tttfan}  WiUiams  v.  Price,  3  B.  &  Ad.  695;  Thon^^i  v.  Jacks(nh  1  M.  &  G. 

9.  MepKcaiion  de  Injuri&. 

•  8ie  tlie  forms  in  assumpsit  and  observations  thereon,  ante^  308,  This  replication 
ahoold  be  adopted  when  aoplicable,  as  it  amounts  to  a  traverse  or  all  the 
wmitnel  matters  of  fad  in  the  plea  constituting  the  cause  or  point  of  justifica- 
tioQ ;  it  puts  in  issue  the  vfkole  cause;  see  Kerhey  v.  Dea^y,  1  M.  &  W.  336; 
fliiratare,  where  the  declaration  compUined  of  an  assault,  putting  tlie  plaintiff 
fOt  of  a  shop  and  imprisoning  him  in  custody  of  a  police  officer,  and  the  plea 
was  moUiter  manus  imposuit  to  remove  the  plaintiff  from  the  defendant's  shop, 
■nd  a  justification  of  the  imprisonment  because  the  plaintiff  had  asmulied  the 
defendant,  and  the  assault  on  the  defendant  was  not  proved  by  him,  it  was  held, 
that  although  without  it  the  first  part  of  the  plea  was  sustainable,  yet,  being  a 
material  all^tion  to  maintain  the  plea  as  to  ttie  imprisonment,  it  was  necessary 
to  prove  it,  on  a  replication  de  injurid,  to  entitle  tne  defendant  to  a  verdict ; 
Beece  v.  Tmfkr,  4  Nev.  &  Man.  469;  OakesY.  Wood,  2  M.  &  W.  794;  S.  C.  3 
M.  9t  W.  150 ;  see  Bone  v.  Daw,  3  Ad.  &  £.711.  Trespass  for  assault  and 
fohM  imprisonment,  &c. :  Plea,  that  the  defendant  was  possessed  of  a  dwellin^- 
iNNiify  and  that  the  plaintiff  entered  it,  and  insulted,  &c.,  the  defendant  and  his 
aervants,  and  greatly  disturbed  them  in  possession  thereof,  in  breach^  the  peace; 
whereupon  the  defendant  requested  the  plaintiff  to  cease,  &c.,  ana  to  depart, 
whfeh  the  plaintiff  refused  to  do,  and  continued  making  the  said  affi'ay  therein, 
Hbat  thereupon  the  defondant,  in  order  to  preserve  the  peaee  and  restore  good 
vdar  in  the  house,  gave  ohaiige  of  the  plaintiff  to  a  poUoeman.  It  appeared  in 
evidence  that  the  plaintiff  entered  the  defendant's  snop  to  purdiaae  an  article, 
when  a  dispute  arose  between  the  plaintiff  and  the  shopman,  that  the  plaintiff 
refoiing  on  request  to  leave  the  shop,  the  shopman  endeavoured  to  turn  him 
out  and  an  afflri^  ensued  between  them,  that  the  defendant  came  into  the  shop 
during  the  afiVay,  which  continued  for  a  short  time  after  he  came  in,  that  the 
dafondant  then  requested  the  plaintiff  to  leave  tiie  shop  quietly,  but  he  refosing  to 
do  so  the  defendant  gave  him  in  chaige  to  a  policeman,  who  took  him  to  a 
station  house.  Held,  first,  that  the  defendant  was  justified  under  the  drcum- 
atanoit  in  giving  the  phuntiff  in  charge  to  a  policeman,  for  the  purpose  of  pre- 
vvnting  a  renewal  of  the  affray.  Secondly,  tnat  the  plea  was  not  substantially 
|rove£  Inasmuch  aa  the  alleged  assault  on  the  defendant  himself^  or  rather  the 
affray  in  his  presence,  was  not  proved ;  Tuao/Ay  v.  Simpson,  1  C.  M.  &  R.  757 ; 
&  C.  6  C.  ar  P.  499. 

Tlia  leading  authority  upon  this  form  of  replication  is  Crogate*s  case,  8  Co.  R.  67. 
Sea  oomments,  &o.  thereon,  per  Tindal,  C.  J.,  in  Bardons  v.  Selby,  1  C.  &  M. 
600;  3  B.  &  Ad.  2 ;  9  Bm^.  756,  S,  C.  In  Crogate's  ease,  the  defendant,  in 
an  action  of  trespaia  for  driving  cattle,  pleaded  a  right  of  common  in  a  copv- 
holdar  over  the  locus  in  quo,  by  prescribing  in  the  usiud  way  in  the  name  of  the 
knrd  of  the  manor,  and  because  the  plaintiff  had  wrongfiilly  turned  his  cattle 
thereb  the  defendant,  as  servant  of  the  copyholder,  and  by  liis  command,  justified 
driving  the  cattle  out  To  this  plea  the  plaintiff  replied  de  injurid,  upon  de- 
mnnar  it  was  a^udged  insufficient ;  Lord  Coke  laid  down  four  resolutions : — 

1.  Thai  aktfue  tali  causa  doth  refer  to  the  whole  plea,  and  not  only  to  the  com- 
aiandment,  for  all  makes  but  one  cause,  and  any  of  them  without  the  other  is 
•oplaa  by  itself 

fk  Wmh  iba  defendant  in  hb  own  right,  or  aa  servant  of  another^  olaima  any  in- 
Hmi  in  the  land^  (Edmunds  ▼.  Pimiegar,  14  L.  J.,  Q.  B.,  278,  dted  po$t, 
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"  LBndbrd  and  Tciinnt;")  or  to  any  common  or  rept  going  out  at  the  land, 
&G.  there  de  injuria  gemirally  is  no  plea  but  if  the  dclendanl  jtulifieflMsenuit, 
there  de  imuriA,  (in  some  of  the  coses  nitb  a  traverse  of  tbecommandmeiit,  that 
being  mode  material),  ia  good. 

3.  When  by  the  defendant  a  plea  any  authorily  or  power  a  mediately  or  inune- 
diateljr  ilerivcdfrom  the  plaintiff,  lliere,  although  no  inlereat  be  cUhned,  the 
plain  till' ouglit  to  answer  and  Eoall  not  reply  generally  de  injm-ii-  The  some  of 
an  authority  given  hy  law,  an  to  view  waste,  &c. 

4.  In  the  caie  at  bar  the  issue  would  be  full  of  multiplicity  of  matter  where  aa 
iasuc  ought  to  be  ftill  aud  single  for  parcel  of  the  manor  demisable  by  copy 
grant,  by  copy  prescrintian  of  common,  &c.  and  connnandment  will  be  all  parcel 
of  the  same. 

In  tretpasi  fo  jifiions,  de  injuriii  ia  a  good  nnawer  to  a  plea  of  son  assault  demeue^ 
or  other  justification  not  founded  on  process  out  of  a  Court  of  record ;  or  juatify- 
ing  in  defence  of  property,  to  wliicji  a  lillf  and  not  mere  posaeision  is  »hown; 
Kraian  v.  Jcnkin,  Si  Ad.  &  E.  711.  In  ircapaas  to  roods,  de  injuria  genenSy 
will  not  be  a  good  replication,  where  the  plea jualifiBS  under  a^ftri/acim,  Sc 
out  of  a  Court  of  record,  or  the  removal  of  gooda  from  land  to  which  a  lilk  ii 
shonn ;  hut  it  suffices  where  the  plea  justifies  the  aciiure  under  a  magifttate'i 
warrant  for  a  poor's  rale,  Bardons  v.  Selby,  tupra ;  and  in  moat  cases  where  do 
property  is  claimed  in  the  goods  onlerior  to  the  scixurc  and  the  defence  k 
matter  uf  excuse. 

In  trespass  to  land,  de  injaria  geiieraWy  ia  a  bad  replication,  where  the  defendiiil 
claims  an  inlrrat  in  the  land  or  a  title  thereto,  or  a  right  of  way  or  common, 
&c.  or  justifies  an  entry  thereon  M  distrain  for  rent,  Hooker  v.  Nye,  1  CM.  ft 
R.  258;  or  under  an  agreement  that  the  defendant  (the  landlord's  incomhiB 
tenant),  might  enter  afler  notice  to  quit  given  by  the  landlord,  Milaer  y.  lUi/eri, 
15  L.  J.  I.i7,  Q.  B.;  or  under  process  of  a  court  of  record ;  but  it  is  good  la  a 
plea  justifying  under  a  custom,  Mortimer  v.  A(oorc,  15  L.  J.,  Q.  B.,  118, 

In  all  these  cases  the  circumstance  of  the  defendant  justi^ng  as  icnxnU  of  a  tbitd 

gmon  does  not  prevent  the  plaintiff  trom  replying  de  mjuria  genet*Ily;  see 
iggoH  V.  Kemp,  1  C.  &  M.  107  ;  Bordoni  v.  ,Se/*y,  iupra.  In  Price  v.  Wood- 
house,  16  L,  J.,  Excb.,  1,  where  toon  action  by  an  executor  for  Beinng-  goods  sf 
the  testator,  the  defendant  justified  on  the  ground  thnt  he  was  lord  of  ■  manor 
of  wbieh  tbe  testator  was  n  copyhold  tenant,  and  that  he  Heizcd  the  good*  as  a 
heriot  due  on  the  testator's  death,  the  Court  aeemed  to  think  de  injmS  a  good 

It  is  l'rc(|ucnlly  ]iro]ipi-  to  ihImi/  ccrliiin  parls  of  tUt  pl.>a  (wliicli  prevent  t  lie  plaintiff 
from  replying  c/i:  iiiiiiiiii  gciicr.dly).  as  the  iirocefs  and  warrant,  the  judgment 
iitatcil  \o  hat'c  been' obtained,  tlie  lial  in  liankruptcy  alleged  to  have  been  issued, 
or  the  seisin  in  fee,  &c.,  (where  these  are  not  nialters  which  the  plaintiff  cares  to 
deny,)  and  re]>ly  dc  injuria,  &c.  as  to  the  rt'sidiu:  of  the  cnusc,  &'c. ;  see  an 
iiLstance  and  form,  inw,  7'12,  l''orni  9. 

Wtic  jlasignnieal.]  Where  the  rausf  of  excuse  staled  in  the  pica  is  true,  the  plaintiff 
cannot  safely  reply  de  injuria,  but  must,  where  he  relies  on  an  ricen  or  trespass 
conimitted  at  another  time,  in  general  reply  or  neu*  assign  such  excess  or  other 
trespass;  sec  J'cmii  v.  Ward,  2  C.  M.  «:  It.  :i38 ;  and  post,  72-1,  note  (p).  The 
case  of  Pricf  v.  Pe<k  and  others,  1  lling.  N.  C.  .380,  clearly  exjilains  this  prin- 
ciple. That  was  an  action  of  trespass  against  hailill'  and  shenlf  for  taking  the 
plaintiff  on  a  charge  of  felony  to  a  police  atalion,  and  thence  to  a  priton.  The 
slierili;  after  pleading  not  guilty,  justified  the  taking  from  the  police  slalioa  to 
the  prison  under  a  en.  sa.  Tho  plaintiH',  admitting  the  writ  and  the  delivery  of 
the  warrant  to  the  haililf,  replied  dc  injurii  absi/ue  rttidao  («iis/t.  Held,  that 
uixler  this  replication  he  conld  not  give  evidence  to  involve  the  sheriff  in  the 
misconduct  of  the  bailiff,  commiltid  before  the  plaintiff  arrived  at  the  poiin 
fl'ilioii,  (namely,  the  charging  the  plaintilf  with  felony  and  having  him  dctaiaed 
on  that  cliarge);  and  that  in  onlcr  to  the  admission  of  such  evidence  the  cir- 
cumstances sboidd  have  been  replied  or  imc  awgncd  specialli/.  Tindal,  C.  J.,  in 
delivering  judgment,  satd,  "  the  traverse  de  injuria  iu4  propria  absque  residua 
ciiusic,  puis  nothing  in  issue  but  each  and  every  fact  alleged  in  tlie  specal  plea 
and  not  admitted  in  tho  repliealioLi.  In  this  case  it  puts  nothing  in  issue  but 
whetlier  the  assault  and  imprisonment  mentioned  in  the  plea  were  committed 
under  colour  of  the  writ  and  warrant  ot  not.    1 1  is  true  that  under  the  authority 
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of  the  case  of  Lucas  ▼.  NockelU,  10  Bing.  155,  (and  see  Camaby  v.  Welby,  8 
A.  &  £•  880,)  the  plaiutiff  may  show  under  that  traverse  that  the  sheriff  did 
not  act  under  the  writ  at  all;  that  although  he  had  it  in  his  possession,  he  acted 
at  the  time  for  a  purpose  and  with  an  object  entirely  distinct  from  the  execution 
of  the  writ,  and  that  ne  only  avails  himself  of  it  at  the  trid  as  an  excuse  for  an 
illegal  act.    But  there  is  no  authority  in  that  case  or  any  other^  that  where  the 
■henffhas  really  acted  under  the  writ  at  the  time,  and  avails  himself  of  it  in  his 
plea,  the  plaintiff  shall  be  at  liberty  under  this  replication  to  give  antecedent 
matter  in  evidence  to  render  the  subsequent  arrest  under  the  writ  illegal.     Such 
a  reply  confesses  the  arrest  stated  in  the  plea  to  have  been  made  under  the  writ, 
but  avoids  it  by  new  matter  of  fact ;  and  therefore,  like  any  other  matter  of 
confession  and  avoidance,  must  be  specially  pleaded.    Where  the  plaintiff  seeks 
to  avoid  any  legal  excuse  for  a  trespass  by  showing  matter  subsequent,  which 
makes  the  defendant  a  trespasser  ab  tni7to,  he  is  bound  to  plead  such  matter, 
and  cannot  take  advantage  of  it  under  the  general  traverse  de  injuriS,  &c.,  see 
the  authorities  coUected  in  1  Saund.  300  d,  in  note ;  and  the  case  is  the  same 
upon  principle,  whether  the  act  done  by  the  defendant  is  precedent  or  subse** 
qnent  to  the  execution  of  the  writ,  and  the  reason  is  undoubtedly  the  same  in 
each  case,  viz.,  that  the  defendant  ought  not  to  be  taken  by  surprise  at  the 
tnaL" 
Declaration  of  two  counts  for  assault  and  imprisonment.     Plea,  that  defendant 
being  bail  for  plaintiff  arrested  him  to  render  him  in  discharge,  and  detained 
him  till  he  had  satisfied  the  demand  in  the  action.     Replication,  de  injurid.    It 
appeared  that  defendant,  in  addition  to  detaining  plaintiff  till  he  satisfied  the 
demand  in  the  action,  detained  him  an  hour  longery  till  he  paid  the  expenses  of 
the  defendant  becoming  bail,  &c.     Held,  that  this  was  ont  continuing  trespass, 
and  that  therefore,  in  order  to  recover^br  that  part  of  it  which  was  unjustifiable, 
(namely,  the  additional  detention  for  the  bail's  expenses,)  tlie  plaintiff  ought  to 
have  newly  assigned;  Lambert  v.  Hodgson,  1  Bing.  317.    So  where  to  trespass 
fbr  imprisoning  the  plaintiff,  the  defendant  justified  (as  churchwarden)  for  in- 
decent behaviour  in  a  church  and  to  prevent  its  renewal,  and  the  plaintiff  re- 
plied de  injuria,  and  also  newly  assigned  an  imprisonment  after  the  expiration 
of  a  reasonable  time,  &c. ;  it  was  held  this  mode  of  replying  was  good  and  was 
not  double;  Worth  v.  Terrington,  13  M.  &  W.  781 ;  S.C.2  DowL  &  L.  352. 
But  whore  there  are  two  distinct  assaults,  &c.,  and  a  count  for  each,  and  one 
assault  is  open  to  a  justification,  the  other  not ;  if  the  defendant  plead  a  justifi- 
cation to  one  count,  the  plaintiff  should  enter  a  nolle  prosequi  upon  one  count, 
or  if  he  dispute  tiie  justification,  should  reply  de  injuria,  &c,,  ana  must  not  new 
assign;  he  should  proceed  for  the  other  trespass  on  his  other  count;  see  Atkin- 
S0»  T.  Matteson,  2  T.  R.  172,  177 ;  1  Saund.  299,  note  6. 
But  in  general  a  new  assignment  is  unnecessary,  and  de  injuria  suffices  when  the 
defimdant  cannot  prove  the  whole  of  the  facts  he  pleads  to  the  several  trespasses 
he  professes  to  justify,  and  which  constitute  the  substance  of  his  defence  to  those 
trespasses;  see  siq>ra,  717.    Thus  in  a  plea  to  a  declaration  for  breaking  and 
entoing,  assaulting,  &c,  justifying  an  entry  and  arrest  under  a  ca.  sa.,  the 
averment  of  the  outer  door  being  open  is  necessary  and  material,  and  is  well 
traversed  under  the  replication  of  de  injuria  absque  residua  causa ;  and  the  de- 
fendant will  fiiil  if  that  fact  be  negatived,  although  the  rest  of  the  plea  be  sup- 
sported  by  the  evidence;  Kerbey  v.  Denby,  1  M.  &  W.  336. 
Wocre  de  injuria  is  inadmissible  by  reason  of  the  plea  claiming  an  interest  in  land, 
ftc.  the  replying  it  is  not  a  defect  in  substance;  a  demurrer  thereto  must  there- 
Ibre  be  special ;  Parker  v.  Riley,  3  M.  &  W.  230,  overruling  as  to  this  point 
Booker  v.  Nye,  ubi  supra ;  sec  ante,  303,  De  Injur  id  in  Assumpsit. 
A  xepHcation  de  injuria  in  trespass,  with  a  new  assignment  that  the  defendant 
committed  the  trespasses  with  more  violence  and  in  a  greater  degreee  than  was 
necessary  for  the  purposes  in  the  plea  mentioned,  is  specially  demurrable  for 
duididty;   Thomas  v.  Marsh,  5  C.  &  P.  596;  Gisbome  v.  Wyatt,  3  Dowl.  505 ; 
see  mUe,  42,  Form  3,  and  note  (/) ;   Loweth  v.  Smith,  12  M.  &  W.  582 ;  S.  C, 
2  D.  &  L.  212 ;    Worth  v.  Terrington,  2  D.  &  L.  352 ;  S.  C.  13  M.  &  W.  781. 
Sea  1  Saund.  299;  Fage  v.  Hatchet t,  15  L.  J.,  Q.  B.,  68. 

Commencement^  ante,  21,  23.]    And  the  plaintifif,  as  to  the  said plea, 

ith  that  the  defendant  at  the  said  time  when^  &c.  [or  *'  times  when,  &c." 
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if  leveral  dayi  or  limei  be  laid  In  the  </ec/on«WH,]  of  hi*  own  wrong  «nd 

nithout  (he  caase(d)  by  him  Id  his  said pica  alleged,  committed  the  uid 

tretpaases  in  the  asld  declarBtion  mentioned,  in  manner  and  form  as  ihe 
pUintiS*  hath  above  thereof  complained ;  and  this  the  plaintiff  prays  may  be 
inquired  of  by  the  country,  Sec. 

10.  New  Aiaignment  of  another  Tretpau:  Ottural  JF'orm  of.(«) 
Crniwumgrnent,  ante,  SI,  %3.]     And  as  to  the  lald  — -  plea,  the  plaintiff 
uilh  that  he  commenced  his  said  action  and  declared  therein  aa  aforesaid, 
nat  for  the  tretpassea  in  that  plea  mentioned,  but  for  tliat  the  defendant  on 

the  aaid day  of ,  A.  D. ,  with  force  and  arms,  upon  another  and 

different  occaiion,  and  for  another  and  different  purpose  tlian  the  occasion  and 

purpDie  in  the  said plea  mentioned,  committed  the  trespasses  in  the  said 

declaration  mentioned,  as  the  plaintiff  liath  therein  complained,  being  other 

trespasses  ihan  those  in  the  said plea  mentioned ;  and  thia  the  phuauf 

ia  ready  to  verliyt  &c.  [Ctmuet't  rigmUitrt. 

I.  TO  THE  PERSON. 
NOT  GUILTY. 

Sea  the  Fonnt  1,  3,  enle,  714,  and  obaervatlons  lliereon.  In  treapoM  to  penoos,  dm 
EUlltv  would  only  deny  the  Act  of  the  detbndant  having  done  or  cnuied  the  act  com- 
plained of;  !i?f  R.MJV.  Lillon,  5  CAP,  107;  Gnoilman  v.  T.i;l,>r,  'i  C.  ft  P.  110, 
Pa.rcv  V.   Wulli'-,  C,  C.  &  V.  'ISi. 

A  iltrsnn  who  is  a  iirimi  Jncii'  trespasser  imisl  jinlify  spcciallv;  Bryant  w  Cl'illo'i, 
1  M.  i  W.  103.  Tlip  Clmhrftlor,  sued  in  trespnsfi  fur  coiiimitriiLg  ii  solicitor  to  ajiai 
for  not  obeying  an  order,  need  pltad  otily  iiot  guilty ;  Uic"  v.  Lord  Brwigham,  G  C.  4 
P.  249. 


Obs.  If  lli6  result  of  tlic  plaintifr'»  own  fniill,  siicli  ns  by  slipping  off  a  pavement  so 
tlial  defendant  nil  intention  ally  drove  over  liim,  1)iis  derciice  should  l>c  speciaDv 
pleatled ;  bnt  if  it  arose  froni  superior  ngcncy  it  would  be  admissible  under  the 
generol  issue;  Ua/I  v.  F,un,ly,  ;i  (i.  IJ.  !)!!).  See  form  of  plea,  ColttnU  v. 
Slarkii;  8  C.  &  P.  03 1.     It  would  seem  also  tliat  tlic  plaintifT's  lugligencc  should 

(d)  The  word  "cause"    Eullicos,   Itiougli  ,\    G.   736;    and  Jce  jijjI.   736,   obs.;    aaj 

several  facts  arc  staled  in  the  plea  anil  put  in  sec  a  form  of  new  assignmeol  (o  a  ple»  bj  a 

issue.     Somelimci  IliC  plaimiff  replies  dp  in.  sheriff  juslifjing  under  process,  that  the  Wts- 

juriil  in   one  replication   lo  several  pleas  of  passes  wcie  comnnlted  «Jlfr  an  order  from 

juilification,  in  this  itiilatice  stale  "  "ilhoul  ihe  cxcculion  creilitoi  to  withdraw  from  ihe 

Ihe  causes  by  him  in  hit  said anil goods,   UnUfi    v.  //loiter,  2  Com.  B.  324, 

pleas  respectively  alleged,  or  either  of  iheni,  ami  sec  lUaylair  v.  Mutgrvvt,   14  M.  &.  W. 

&e.  committed  the  several  trespsses  in  Ihe  239,  jml,  T()9,  t'oim  3 ;  aod  Pleadiogs  oni 

iatroductoiy  parts  of  those  pleas  mentioned,"  new  assignment,  jniti,  "  Trespass  lo  Rmllj," 

&c.  "  ^ew  Assignaienl." 

(0  See  form,  BruncAei- v,  Wuljutar,  1  M. 
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Im  ipedilljr  plMded  in  tmpa«;  JTiunp  t.  Saiidntryf  2  Cttmp.  500.  If  the 
^amiiff  drove  against  the  defendant^  that  mav  be  shown  under  not  guilty ; 
Tearty  ▼.  Watler,  6  C.  &  P.  232.  Flea  that  the  defendant's  horse  took  fright 
and  IAD  against  plaintiff;  Wakem&n  ▼.  RoHmoHf  1  Bing.  213 ;  and  see  Bull 
N.  ?•  16. 


^lea  to  a  Count  for  running  against  Plaintiff  *s  Grig,  that  it  arose 

from  Plaintiff's  Fault 

1.  Not  guiUy,  as  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf  the 
fendant  says  that  at  the  said  time  when,  &c.  one  A.  B.  was  driving  the ' 
lintiff,  who  was  then  riding  in  the  said  carriage  called  a  gig  in  and  along 
>  said  highway ;  and  at  the  said  time  when,  &c.  the  same  was  so  carelessly, 
lUgently  and  improperly  driven,  stopped  and  managed  by  the  said  A.  B. 
the  said  highway  near  to  the  said  carriage  and  harness,  so  forced  and 
iven  by  the  defendant  as  in  the  declaration  mentioned,  that  by  reason 
nreof  the  said  carriage  and  harness,  without  any  default  or  wrong  on  the 
rt  of  the  defendant,  was  forced  and  driven  by  the  defendant  upon  and 
ftlnst  the  said  carriage  called  a  gig,  and  thereby  pulled  over  and  upset  the 
ne  and  occasioned  the  said  injuries  and  damages  in  the  said  declaration 
iotioned ;  and  so  the  defendant  says  that  if  any  hurt  or  damage  then  hap- 
ned  to  the  plaintiff  the  same  was  caused  and  occasioned  by  the  said  neg- 
ent,  careless  and  improper  driving  of  the  said  carriage  called  a  gig,  and 
t  by  any  default  of  the  defendant,  which  is  the  said  supposed  trespass  in 
e  said  declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 


CONVICTION. 


i«a  to  a  Count  for  Assault  and  Battery,  that  Defendant  was  con- 
victed  of  the  Assault,  6^c.  before  Magistrates  under  9  Geo,  4,  c»31, 
w.27,28.(/) 

Commencement^  ante,  21 ,  24.]  --->  Says  that  the  said  alleged  trespasses  in 
e  said  declaration  mentioned  were  and  each  of  them  was  committed  after 
e  paasiDg  of  a  certain  act  of  parliament  made  and  passed  in  the  ninth  year 
^  tbt  nigD  of  his  late  roiyesty  King  George  the  Fourth,  intituled  "  An 
ct  for  consolidating  and  amending  the  Statutes  in  England  relative  to 
flfenees  against  the  Person,"  and  that  the  said  trespasses  amounted  to  and 
ere  do  more  than  a  common  assault  and  battery  within  the  meaning  of  that 


ff)  See  fertn,  lie.,  Shue  v.  Datnt,  10  A.  must  be  stated  ia  the  plea,  and  the  justices' 

K.  #35)  A  C.  7  Dowl.  774.    This  defence  certificate  of  dismissal  must  appear  to  have 

Mt  be  ipecially  pletded ;  Harding  v.  King,  beeen  obtained  *'  forthwith ;"  Reg,  ?.  Robin* 

S;  It  P«  487.    If  the  charge  was  dismissed  son,  12  A.  &  £.  672. 
llM  jgstkesi  te  grmmdi  of  the  dismissal 
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act;  and  thai  attei  the  commisaion  of  such  Irespasseg  and  before  the  coi^ 
meDcemeat  of  this  suit,  to  wit,  on  [^■c.].  upon  complaint  thereof  before  then 

made  by  the  ptaintifF  according  ihe  said  statute,  the  said  appeared 

before ,  Esquire,  Mayor,  and ,  Esquire,  then  being  justices  of  oar 

lady  the  queen,  assigned  to  keep  the  peace  of  ouc  said  lady  the  queen  in  and 
for  the  borough  of ,  in  the  county  of ,  and  wherein  the  said  tres- 
passes were  committed,  and  to  hear  and  determine  divers  offences  and  mii- 
demeanors  thereto  committed,  to  answer  the  said  trespasses,  and  the  said 

defendant  was  by  ihem  the  said and  ,  so  being  such  justices  at 

aforesaid,  af^er  hearing  the  said  complaint  of  the  plaintifTon  the  prosecution 
and  at  ihe  instance  of  ihc  plaintiff,  then  and  there,  under  the  bauds  and  seali 

of  the  said and ,  convicted  of  the  trespasses  in  the  said  declaration 

mentioned  j   and  the  said  and  did  on  that  occasion  also  under 

their  hands  and  seals  by  their  said  conviction  adjudge  the  said for  smA 

trespasses  to  forfeit  and  pay  the  sum  of  £i,  and  also  to  pay  4s.  Gd.  for  coiU; 

and  the  said and did  also  thereby  then  and  there  direct  thm  the 

said  sum  of  £Z  should  be  paid  unto ,  the  treasurer  of  the  said  borough, 

to  be  by  him  applied  according  to  tlic  directions  of  the  statute  made  and 
passed  in  the  session  of  parliament  holdcn  in  the  fifth  and  sixth  yean  of 
the  reign  of  his  late  majesty  King  William  the  Fourth,  intituled  "  An  Act 
to  provide  for  the  Regulation  of  Municipal  Corporations  in  England  and 

Wales  j"  and  the  said and did  also  thereby  then  and  there  ordei 

that  the  said  sum  of  is.  Gd,  should  he  paid  to  the  plaintiff;  and  the  said 
^~  avers  that  he  did  afterwards,  to  wit,  on  the  day  and  year  last  aforetaid, 

pay  the  said  sum  of  £2  unto  the  said ,  and  did  also  then  pay  the  said 

sum  of  'U.  Cut.  to  ilic  phiintitf  according  to  the  said  conviction  and  adjudica- 
tion, whereby  and  by  force  of  ihc  statute  in  such  ease  made  and  provided 

the  said then  bucamc  and  still  is  released  from  all  further  and  other 

proceedings  for  the  said  trespasses;   and  this  the  said  is  ready  (a 

verify,  &c.  __ 

UEFENCK  OF  TIIK  I'KllSON. 

1.  Son  Assault  Demesne.  ( g) 

1.  Nol  guiily,  nnte,  714,]     2.  And  for  a  further  plea  in  this  belia]f(A)  the 

defendant  says  that  the  plaintiff,  just  before  the  said  time  when  ^'c.,  to  wii, 


(g)  This  form  nas  Mil  good  on  special  kislance&c.onllieplaintilT'spart;  id,;  Alirr- 

demurrer;    rf.«  v. /(odinll,  II  A.&E.B1(J;  i..«  v.  ICdsHii,  I  C.&K.  356.      Ifamiabi 

set  Steph. ;   3  Chil.  I'l.  Indei  m  vac,  and  auacked,  he  Ins  a  right  lo  delend  hiiDKlf  bj 

notes;    Com.    Dig.    ricsder.   3    M.   IS:    I  striking  hbws  in  relum. but  not  tomviH^ 

Saund.  296,  note.     A  icoundin/;  may  be  jus-  subseijucnllj  striking  an  unnecessarj  tSow; 

tified  in  Kl/ defence ;  but  in  defencu  of  the  lUa.  w.DTiicM,  1  Car.  &  M.  214. 

poutSUOD  of  jiruperfu  llie  plea  must  be  only  ('i)  If  the  plea  be  pleaded  lo  part  onlji' 

motliitT  manii)  iaijiinaii.  Unless  there  be  re-  ilic  dcckratioo,  it  must  b«  here  coofioed  ac- 
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on  llie  day  and  year  in  the  declaration  mentioned,  with  force  and  arms  as- 
asolted  faim  the  defendant,  and  would  then  have  heat,  hruised  and  otherwise 
iUtrestid  him  if  he  had  not  immediately  defended  himself  against  the  plain- 
tiC  wherefore  the  defendant  did  then  defend  himself  against  the  plaintiff,  as 
lie  laswfally  might  &r  the  cause  aforesaid ;  and  the  defendant  further  saith 
tint  if  any  hurt  or  damage  then  happened  or  was  occasioned  to  the  plaintiff, 
the  atme  happened  and  was  occasioned  hy  the  said  assault  of  him  the  plain- 
tiff tipon  the  defendant  and  in  the  necessary  defence  of  himself  against  the 
phinriff;  and  this  the  defendant  is  ready  to  verify. 


2«  PUa  that  the  Defendant  assaulted  the  Plaintiff  in  endeavouring 
t9  prevent  him  from  assaulting j  ^c.  a  third  Person,  and  to  preserve 
tk^  Peace,  (i) 

1.  Noi  guiUfft  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf  as  to 
tlw-Mid  assaulting,  beating  and  illtreating  (A;)  the  plaintiff  as  in  the  said  [frst 
oomt  of  the  said]  declaration  mentioned,  the  defendant  says  that  the  paintiff, 
just  before  the  said  time  when  &c,  in  the  said  [first  count  of  the  said]  de- 
olahition  mentioned,  to  wit,  on  the  day  and  year  [in  that  count]  above  men- 
tioiied,  with  force  and  arms  &c.  had  made  an  assault  upon  one  E.  F.  (/)  and 
was  then  and  at  the  said  time  when  &c.  beating  and  illtreating  the  said  E.  F., 
at  teeaefa  of  the  peace  of  our  said  lady  the  queen,  wherefore  the  defendant  at 
the  said  time  when  &c.,  to  preserve  the  peace  of  our  said  lady  the  queen, 
and  to  part  the  plaintiff  from,  and  to  prevent  him  from  further  beating  and 
iBtreetiiig,  the  said  E.  F.,  gently  laid  his  hands  upon  the  plaintiff  as  he  law- 
fidly  migfat  for  the  cause  aforesaid,  which  are  the  same  assaulting,  beating 
■Dd  illtreating  the  plaintiff  in  the  said  [first  count  of  the  said]  declaration 
inentiiDiied,  and  whereof  the  plaintiff  hath  above  thereof  complained  against 
the  defendant ;  and  this  the  defendant  is  ready  to  verify,  &:c. 


eoidingly*  Take  care  that  the  plea  be  not 
■Mda  to  aniwer  mere  matter  of  aggravation ; 
Mt  an  instiDce,  Griffiths  v.  Duniutt,  8  Soott, 
N.  R.  836.  See  notes  (i)  and  (y),  post. 
VWe«  th«ie  ant  Mveral  assaalu  there  should 
ba  a  Mpertte  plea  of  son  assault  dmnesne  to 
eedi  coant,  if  each  assault  be  justified  in  self- 
Jsiiince.  Declaration,  that  defendant  as- 
laaltad  pUiDtifT  and  wrenched  a  stick  from 
Ui  baada,  and  with  the  said  stick  and  with 
U^tea  gpii«  the  plaintiff  blows,  &c.  Plea» 
i^.la  ale  aitanltiDg  ihe  plaintiff  with  the  stick 
HlA  mtk  hia  fists  ffiving  him  blows,  &c.  son 
amuif  ifiwwf.  Held,  after  veidict,  that  the 
pica  toffieieBtlj  jistified  the  battery  with  the 
Hkk.ta  wtlL  at  tbs  aaianlt;  Blunt  v.  Beau- 

pamt  ir. 


numt,  2  C.  M.  &  R.  412. 

(i)  It  is  said  to  have  been  decided  that 
merely  to  collar  a  man  to  prevent  his  fighting 
with  another  is  an  assault  or  battery ;  Griffin 
v.  Parsons,  1  Sel.  N.  P.  27,  (n.) 

(k)  Take  care  not  to  plead  this  plea  to  the 
10^0/0  of  a  count,  if  it  contain  allegations  ^  hich 
the  defendant  cannot  justify  by  the  plea ;  see 
notes  (g)  and  (h),  supra. 

(/)  See  another  similar  form,  stating  in- 
stead of  the  name  here,  "  a  certain  boy  whose 
name  is  to  the  defendants  unknown ;"  and 
replication  that  the  boy  was  plaintiff's  son, 
and  that  he  was  moderately  correcting  him, 
Winterbourne  v.  Brooks,  2  (^ar.  &  K.  16. 

SB 
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3.  Plea  that  the  Defendant  assaulted  the  Plaintiff  in  Defence  <^_ 
the  Defendant's  Father,  or  Son,  &sc.,  whom  the  Plaintiff  had 
attacked,  (m) 

1.  Not  guilty,  ante,  7U.]  2.  And  fbr  a  farther  ple&.  in  ihis  belialf,  [m 
to  the  SHi'd  assaulting,  beating,  bruising,  Wounding  anil  illtreattng  llie  plais- 
tlfr,  and  8s  to  the  rending,  tearing,  damaging  and  spoiling  the  wearing  ap* 
parel  o{  ihc  pUInttfT,  (n)]  the  defendant  saith  that  the  plaintifT,  juit  befoTB 
tlie  said  time  irliea  Sic,  to  ffit,  on  the  day  and  year  in  that  behair  abon 
mentioned,  with  force  and  arms,  &c.  made  an  assault  upon  E.  F.,  then  being 
the  father  [or  "  mother,"  or  "  wife,"  "  son,"  "  daughter,"  "  servant,"  or 
"master,"  at  the  case  may  be]  of  ilie  defendant,  and  would  then  have  beat, 
bruised  and  illtrealed  Mm  the  said  E.  V.,  if  he  the  defendant  had  not  imme- 
diately defended  ilie  laid  E,  1'.,  wherefore  he  the  defendant  did  then  defthd 
the  said  E.  F.  ngainst  the  plaintiff  as  he  lawfully  mitjlit  for  the  cause  afore- 
said, Hiid  in  BO  doittg  did  necessarily  and  unaToidahly  (o)  b  little  beat,  bruise, 
ttvund  and  illtreat  the  plaintilT,  and  rend,  t^ar,  damage  and  spoil  the  iiid 
wearing  apparel  in  the  flaid  [JSrit  count]  mentioned,  doing  no  onneceMary 
damage  to  the  plaintiif  on  the  occasion  aforesaid  ;  and  bo  the  defendant  sayi 
ifaat  the  alleged  hurt  and  damage  that  then  happened  to  ihe  pUintifTand  hil 
nid  wearing  apparel  were  occasioned  by  the  said  assault  so  made  by  tht 
plaintiif  upon  the  said  E.  P.,  and  in  Ihe  necessary  defence  of  the  anid  E.  F< 
against  (he  [>1alnii(r,  whidi  are  the  same  alleged  trespasses  in  the  intro- 
ductory part  of  tliii  picx  meniidned,  and  whereof  the  plaintilF  hilh  xlKnt 
lli.Tt-r.r  emiiphinrd  ;i_L'-tinst  flic  dcrendiiiit ;  ami  this  llio  defimdant  is  ready 
to  verify,  So. 

4.    H^pln'':ih,„  /),■  L,jnna. 


5.   RfpHatt'um  of  Excels,  to  a  Plvn  uf  son  Assault  Demesne,  (p) 

Ajid  as  to  lilt-  s^iiil  [sfcoiui]   |.Ka,  tlic  plaiiiLifT  saith  that  the  defendant 

at  ilie  said  lime  wlicn,  .tc.  of  liis  m\n  ivniii;^  [■ommitted  the  trespasses  in  the 

said  declaration  mentioned  to  a  ijrenier  iligree  and  extent,  and  with  more 


(m>  See  Com.  Dip.  Plei^Ier,  3    BI     15;  (i.fenJnnl,   Ihougli  juttlflfd   lo  some  «rfiil, 

Bum's  J,,  til.  *■  Ai^^.iulr."  nn  guilly  at  itciit,  he  should    not  r*plj  ii 

(ii)  See  note  (*),j..pia,  733.  i,ij-»i,i  or  new  assign,  but   rfpJu  as  jtiote. 

(n)  ^pr  ttri/™.!  V.  I!euwl,h,  2  Sin.  953.  see  furm  aoil  rejoinder,  B,.,ie  v.  Oair.  3  Ad. 

(p)   Whue  Ihe  iilaliiiiff  does  not  pr.,ceed  &  K.  71 1 ;  and  ohservations  of  P^tlesoo,  J., 

for   a    tolally  rii//f.f..I    iiesp.iss  lo   llwt    si-  id.;    P™.i  r.  IIhfJ,  3  C.  M.  &  R.  338;  at 

templed  lo  lie  jubiifitd,  but  conltnds  ihat  the  the  form,  po,l,  736. 
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force  and  violence  than  was  necessary  for  the  purpose  in  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  plaintiff  hath  above  complained ; 
nd  this  the  plaintiff  is  ready  to  verify,  &c. 


DEFENGfi  OF  THE  POSSESSION  OF  PERSONALTY. 


JiUrifioition  of  an  Assault,  ^c.  in  resisting  a  Rescue  of  Cattle 

distrained  damage  feasant,  (q) 

1.  Natgtdlifff  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  the 
dbf^ndatlt  sayft  that  at  the  time  of  the  distress  hereinafter  mentioned  the 
defimdant  was  lawfhlly  possessed  of  a  certain  close  called  — — -,  situate  in 

thejiaftsh  of ,  in  the  county  of ,  and  that  before  the  said  time, 

when  freti  to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  divers 
eattle»  to  wit^  on^  gelding  and  one  mare,  were  in  the  said  close  doing  damage 
llMre  I  wherefore  the  defendant,  before  the  said  time  when  &c.,  to  wit,  on  the 
day  itld  year  aforesaid,  took  the  said  cattle  in  the  said  close  so  doing  damage 
ditre  in  the  name  of  a  distress,  and  drove  the  same  cattle  out  of  the  same 
dow  towards  the  common  pound  there,  to  wit,  in  the  county  of  — -  afore- 
Mud|  in  order  to  impound  the  said  cattle  therein  as  a  distress  for  the  damage 
§6  bj  them  done  in  the  said  close ;  and  the  defendant  further  says,  that  whilst 
b#  WM  driving  the  said  cattle  so  distrained  towards  the  said  common  pound, 
and  before  the  said  cattle  were  impounded  therein,  to  wit,  at  the  said  time 
when  &c.,  the  plaintiff,  with  force  and  arms  Ace,  and  with  a  strong  hand 
did  etfdeavouf,  as  much  as  in  him  lay,  to  rescue  and  take  the  said  cattle  so 
distrained  as  aforesaid  out  of  the  custody  and  possession  of  the  defendant, 
against  the  will  of  the  defbndant ;  whereupon  the  defendant  did  then  and 
itierty  for  the  preservation  of  the  said  distress  and  in  defence  of  his  posses- 
iion  thereof,  gently  lay  his  hands  on  the  plaintiff  and  did  resist  and  oppose 
t)ie  plaintiff  in  order  to  prevent  him  from  rescuing  the  said  distress,  as  it, 
wai  lawful  for  hitn  the  defendant  to  do,  which  are  the  supposed  trespasses 
in  the  [introductory  part  of  this  plea]  mentioned,  and  whereof  the  plaintiff 
luuh  abdte  complained  against  the  defendant;  and  this  he  is  ready  to  verify. 


Jf )  Set  Fuld  ?.  Adams,  12  A.  Ac  £.  649 ;      ponession  of  a  steam  Ttsiel,  Dtan  ?.  Hogg,  6 
i  iti  iMUiar  plaa  jattifyiDg  io  defence  of      C.  &  P.  64. 


Sb2 
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DEFENCE  OF  A  HOUSE,  &q. 

1.  Pka  to  an  Assault  that  Plaintiff  kos  unlawfully  in  a  House,  and' 
refused  to  leave  infien  requested,  whereupon  Defendant  as  Serva»f 
of  the  Occupier  assaulted  the  Defendant  in  removing  him.  (r) 

Oas.  In  pleae  of  lliit  kind  care  mual  be  taken  Ibal  the  cause  or  ground  of  jiulifieaUaa 
varranli  or  covert  all  the  treaparaei  charged  in  the  dedaration  to  which  tha 
plea  ii  pleaded.  A  tuounding  cannot  be  juslilied  merely  in  defence  of  poaiM' 
Bioit;  Gregory  1.  Hilt,  8  T.  B.  299;  Com.  Dig.  ■'  Pleader,"  3  M.  16;  Oaka 
V.  Wowi,  2  Rl.  &  W.  791.  AlittT,  if  pkintllf  attempt  to  enter  the  hoow  widi 
force,  or  aaiaull  the  defendant  or  his  family  in  Btterapling  to  remove  bim ;  ihid. 
An  ioipriioitment  can  only  be  jmCiRed,  if,  being  in  the  defcndant'i  house,  tha 
plointilf  oiou'f  the  defendant  alter  being  requested  la  leave,  Rene  t.  Tai/lcr, 
i  Nev.  &  Man.  469;  £oue  v.  Dais,  3  A.&E.  711  ;  or  make  au  affray  or 
olher  breach  of  the  peace,  ( Timolh\/  v.  Simpson,  I  C.  M.  &  R.  757 ;  S.  C.  6  C. 
&  P.  499,  cited  ante,  71 7),  continued  in  presence  of  the  defendant,  or  which  he  hM 
reasonable  ground  to  expect  the  plaintiff  will  renew,  Bayrua  v.  Bretesltr,  2, 
Q.  B.  375.  See  post,  "  Peace,  Breach  of,"  744 ;  otherwise  the  mere  fact  of  a 
pnrly  refusing  to  leave  a  house  when  requested  vrill  not  justify  giving  him  hi 
charge  to  a  policeman.  Whaler  v.  Wkiling,  0  C.  &■  P.  369.  units*  hU  tcU 
amou[it  (0  a  breach  of  the  peace,  H'ooding  v.  Oilty,  9  C.  &  P. 
A  plea  wliicb  professes  to  justify  several  assaults  and  false  imprison  men  Is  laid  ill 
Kparaie  countt,  roust  show  diitintl  occauona  upon  which  the  defendant  wm 
juelilied  in  committing  tnch  particular  trespass.  7'bereforc  in  M'Curdai/  ▼• 
DriscoU.  1  C.  &  M.  618,  this  plea  was  held  bad,  which  was  pleaded  to  merij 
count!  of  the  above  description,  and  after  justifying  under  process,  alleeed  dat 

'  '  inofthcproccas.wherefotethede&ndaol^ 

nitted  the  tr* 


tlie  plaintiffforcibly  resisted  the  ese 
in  order  to  arrest  the  pUintilT  and  I< 


passes.     Bayloy,  B.,  observed,  "  There  are  six  aasaulta  and  four  imprisontneaW 
laid  in  the  declaration ;  the  party  justifyi[ig  is  bound  to  cover  the  whole,   1  tec 
wliich  you  giva  lor  assaulting  him  six  times.    Vuu  profess  to  jusdff 


four  imprisonments;  yon  should  bsve  shown  that  circunutances  eiittod  tj' 
which  you  Imd  a  rifthl  to  imprison  him,  whereupon  yon  imprisoned  him  once; 
and  Ihvn  lliul  sncli  ;imiI  such  iinniii,lanc.*  oirnrnd  ulicToby  vou  li.id  a  tight 
to  iinprisuii  him  aciiiii,  "horer.m- ynii  ii,i,uisoii.>d  luin  oi.  llie"  scroiicl  occ.ision, 
mid  su  tlir..i>-liuii1 ;  h<n  li.'ir  y>,n  .\„  ii'ir  r^liow  :iiiy  difliTcnt  occiisioii;."  On  the 
iither  liiinil,  ir  Is  Mililn.iil  in  |irovi.'  -d  iiiutli  uf  ^t  i>U';i  as  substantiiilly  sustains 
tlip  cnusp  iif  |ii>,liliriitii>:i.  :iiid  invi'rs  111.'  lrcs]);i5S«  u'liiuli  llu>  pli'a  profps-scs  to 
iinsu.T.  Iii'.l/AinM.;.  V.  n.irm,  1  C.  M.S  It.  .-i-jr;  ;!  Dowl.  18:t,  S.  C,  to  a 
<ii't'l.ir;ilioii  I'ur  a^isiiull  and  impri30TuiiPiit,  llie  plea  jiislilicd  flip  a]i]irehension  of 
ilic  plaiiititrim  !i  cluirftu  of  felony,  allcpins:  bis  mislmid',  wlicri^fore  defendant 
beat  bim,  &c,  Tbt'  evidence  supjiorU'il  the  jiisl  I  ligation  iii  lo  the  arri'st  fur 
fflony ;  biU  ihi?  plaintilF's  resistance  was  not  prcivod.  The  Court  held  lliat  the 
vctdici  was  riKhl,  the  defendant  liavini;  proved  as  nincli  of  bis  plea  na  was  ne- 
cessary to  i-uvtT  ibi-  declar.ilion,  and  il  iiol  lii'inj;  nccissmy  f"i'  liiin  to  prove 
wb.it  was  lu  I  necessarily  alleged. 

1.  Not  guiltij,  mh;  711.]     And  for  ;i  fnrllicr  pica  in  this  behalf,  [or  if 
only  part  (j)  of  the  ihclitriit'imi  can  be  justified,  say,  "  as  to  so  much  of  the 

(■■)  PigRttl  V.  Ktm,..  1  C.  &  M.  197.     Il  cation,  lie  slioulJ  new  assign  or  reply  such 

was  ihera  held  on  sjieclal  demurrer,  ilial ./?  eiccss,  (iiilt,7i4,  Foiiii  6.     As  to  ctldeaee  lo 

infiiriii  was  a  gond  replication  10  the  above  support  this  plea,  Jrllv  v.  hvtdlif,   I  C.  & 

plea  ;  fee  Bardrnt  v.  Mha.   1  C.  Jl  M.  .'VOO.  Marsh.  -270. 

antf,   TIB.       Ilul   it    would    not  be  a  good  (i)  Of  course  Itiis  must  be  copied  from  the 

replication    if  Ihe  plainllli'  showed  lilie   to,  allegalions  of  the  declaration,  taking  care  U 

anil  not  mere  potsession  of  l)ie  liouse,  &c. ;  exclude  any  ciieuiDstance  (such  as  lbs  im- 

rinan  v.  Imkin,  3  Ad.  &  V..  741.     Wliete  pFisonincni  ol  ihe  plaintiff)  which  the  body 

the   plainliif  relies  on  cicistivi   violence  on  of  ibe  plea  will  not  justify ;  see  pMt,  DOleX 

defendaul's  pail,  as  an  answer  lo  the  juslifl-  (y)  and  (n). 
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ition  as  charges  the  defendant  with  a  little  assaulting,  beating,  bruising, 
ng,  and  ill  treating  the  plaintiff/'  &c.]  the  defendant  saith  that  one  J.  E., 
and  at  the  said  time^  when  &c.,  was  possessed  of  a  certain  dwelling' 
i)  with  the  appurtenants,  situate  and  being  in  the  county  aforesaid,  (u) 
ing  so  possessed  thereof,  the  plaintiff,  just  before  and  at  the  said  time 
kc*  to  wit,  on  the  day  and  year  aforesaid,  was  unlawfully  in  the  said 
ig-house,  and  with  force  and  arms  making  a  great  noise  and  disturb- 
lerein,  without  the  leave  or  license  and  against  the  will  of  the  said 
whereupon  the  defendant  as  the  servant  of  the  said  J.  E.,  and  by  his 
Jid,  then  requested  *  (t?)  the  plaintiff  to  cease  making  his  said  noise 
sturbance,  and  to  depart  from  and  out  of  the  said  dwelling-house, 
the  plaintiff  then  wholly  refused  to  do,  whereupon  the  defendant  as 
rvant  of  the  said  J.  E.  and  by  his  command,  in  the  defence  of  the 
sion  of  the  said  dwelling-house,  gently  laid  his  hands  (x)  on  the  plain* 
order  to  remove  and  did  then  remove  him  from  the  said  dwelling- 
^),  and  because  he  the  plaintiff  then  resisted  the  defendant  in  that 
and  then  assaulted  {z)  the  defendant,  and  would  then  and  there  have 
nd  otherwise  ill-treated  the  defendant,  if  he  had  not  immediately 
ed  himself  against  the  plaintiff,  he  the  defendant  at  the  said  time, 
Sec,  did  defend  himself  against  the  plaintiff,  and  in  so  doing  neces- 
md  unavoidably  (a)  gave  and  struck  the  plaintiff  divers  blows  and 
s,  and  did  wound  and  illtreat  him,  and  knock,  cast  and  throw  him 
0  and  upon  the  ground,  and  necessarily  and  unavoidably  a  little  rend, 
d  damage  the  clothes  and  wearing  apparel  of  the  plaintiff,  (6)]  doing 


his  is  not  proved  by  showing  that 
It  was  a  lodger,  and  possessed  of  some 
aly ;  iionkt  v.  Dyket,  4  M.  &  W. 

nfra,  note  (c),  728. 
Inhere  the  entry  is  peaceable,  there 
t  a  request,  Tullay  v.  lieed,  1  C.  & 
elly  V.  BradUy,  1  Car.  &  M.  270; 
'wing  forcible  eotiy,  &c..   Weaver  v. 

T.  R.  78;  FolHnhom  v.   Wright, 
„  Q.  B.,  70;  post,  729,  Form  ll.j 
'his  justifies  the  battery,  Titley   v. 
2  Ken.  308 ;  see  note  {y)  ;  and  see 
i(,  p.738. 

he  allegation  between  the  brackets 
oonse  be  omitted,  if  not  warranted  or 

necessary  by  the  facts  and  statement 
leclaration.  A  necessary  degree  of 
lod  poshing  and  pulling  about  may 
ed  under  the  moUiter  manw  impoiuit, 
at  were  an  actual  resistance,  and  in 
snce  thereof  any  wounding,  or  a 
legree  of  violence  on  the  defendant's 
11  would  otherwise  have  been  josti- 

is  proper  to  state  the  facts  accord- 
Oakis  w.  Wood,  3  M.  &  W.  151  ; 
.  Tayhr,   4  N.  &  M.   470;   Buth 


V.  Parker,  1  Bing.  N.  C.  72.  A  wound' 
ing,  (ante,  726,  obs.)*  o^  ^^^  striking  several 
blows,  and  several  times  knocking  down, 
Gregory  v.  Hill,  8  T.  R.  299 ;  Johmon  v. 
Northwood,  1  Moore,  420;  7  Taunt.  689, 
cannot  be  justified  merely  to  expel  a  person, 
without  showing  resistance,  &c.  The  expul- 
sion may  be  justified,  but  not  an  imprison- 
ment, unless  there  be  a  breach  of  the  peace, 
&c. ;  Green  v.  Bartram,  4  C.  &  P.  308 ;  see 
post,  738,  Form  1,  Wheeler  v.  Whiting,  9  C. 
&  P.  262. 

(s)  As  to  proof  of  this,  Timothy  v.  Simp- 
son, 1  C.  M.  6c  R.  757 ;  Howell  v.  Jackson,  6 
C.  &  P.  733.  It  is  material  to  be  proved, 
in  order  to  justify  either  an  imprisonment  or 
a  wounding ;  Reece  v.  Taylor,  4  N.  &  M.  470 ; 
Bone  v.  Daw,  3  A.  &  £.  71 1. 

{a)  If  the  plea  be  pleaded  to  part  only  of 
the  trespasses  chari^ed,  say,  *'  necessarily 
and  unavoidably  committed  the  said  several 
trespasses  in  the  introductory  part  of  this 
plea  mentioned ;  and  this  he  is  ready  to 
verify."    See  ante,  726,  note  (j). 

(6)  Of  course  this  must  be  varied  accord* 
ing  to  the  facts  and  the  averments  in  the 
declarttioD. 
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no  unnecessary  daniaga  to  the  plaintiff  on  the  oi^cation  aforestud  ;  (c)  I 
this  he  ii  ready  to  verify,  Stc. 


OTHER  FOKMS  JUSTIPVINfi  IN  DEFENCE  OF  PROPEBTY,  S£0.,p 


1.  ExpuUion  from  a  Public-home. 
Howell  V.  Jackion,   6  C.  &  P.  743. 


2.  From  a  Select  Vetiry. 
Dobson  V.  Feuy,  7  Bing.  305  ;  5  M.  &  P.  112,  5'.  C. 

3.  From  a  Church,  for  indecent  Behaviour  during  Service. 
Wortkv.TerrkgloTi.lSM.&VI.  7Sl;  S.  C.  iD.SiL.  35i  ;  and //(irlJfy 
V.  Cook,  9  Bing,  738 ;  3  M.  &  Sc.  230,  S,  C. 


4.  From  a  Police  Office. 
CoUief  V.  Jikht,  2  B.  &  A  J.  66S. 


5.  from  a  House,  ami  Lair  as  to  the  rhjht  of  a  Landlord  lo  expel 

a  Tenant  holdinij  over  Possession. 
Newton  V.  llariand.  1  M.  ■\-  G.  Ii !  1  ;   Ihnen  v.  Bnjdgc.^,  1  !■  M.  &  W.  437  ; 
and  Bee  /(  nght  v.  Diinvi'gl'S,  \i>  h.  .1.  IG,  V.  P. 


6.    To  precent  forcible  Enlrij  into  House. 
iVcavers:  iSinli,  S  T,  H.  7m. 


(c)  In  Ihnho  V.  H„iley,  J  C.  i  M.  204, 

the  pljinliU  migl.t  give  in  evidence  an  auauit 

(o  a  count  fur   ueM>j»  and   assauJt.  iIie  >!•;- 
femUQlpkadeJa  juillficatioii   m   d^rence  uf 

al   any   linre   and   place,   ihea  Lhe   defeodanl 

jusliiies  UD  assault  i»  n   particular  pljce.  and 

a  dHBllinij-lionse    •'  siluiiic   iu  llii;    county 

add^lhatil  U  lhe  same  aisauH  complained 

afoie»aiJ."    with   ail   avermeiil    "  nfikli   nre 

of  ill  the  deelaralion.     Docs  ho   doi  thereby 

virtually  exclude  aoy   other  place ;   aad  then 

»ilh   a   trivcru   lAiriiia   Im,   "  llial  lie    was 

is  not  Ilia  tuver»  superfluous,   and   canie- 

iruiliy  «lsenliciG  llian  iq  Ihu  Jnellin^buuse." 

queiitly  bad  on  special  demuner,"     Where 

it  »»s  held  ihil  ihi  1..^  «<  ™.J«,«  Has  =uHi- 

the  house  is  sltuile  in  a  ditfetent  county   to 

eiei.1,  and  dial  (l.s  traverse  »as  suiplusa:^o, 

that  in  which  the  venue  is  laid,  suw  the  fact 

3U.I   bad   on  sptcial  Jwrnirrtr.     bdyley,  IJ., 

accordingly,   and    use    the   ubigut    hot,    kc. 

■'Try  il  on   [irinci|ite ;   the  allegalion  in   tlic 

Andsee;.l.sor«.Karrii»rv.  TloiAins,   5M.i; 

decbralion  is  rransilory  as  to  lim-;  3m\  ]>hc\.-, 

w.;m,.s,  F. 
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f  •  Ji$  Uhe  into  a  Closer  and  JReplication  of  an  Agreement  entitling 

Defendant  to  enter  to  cut  Teazles. 

Kingsbury  v.  CoUins,  4  Bing.  202. 

8«  ^^pukion  of  Plaintiff,  who  was  Defendant's  Servant,  from  his 

House,  which  he  refused  to  leave. 

DimaUton  v.  WiUiams,  1  G.  &  Mar.  345. 

f|.  JProm  a  Railway,  and  justifying  tahing  Plaintiff  before  a  Ma- 
ffistrate,  under  3^4  Vict.  c.  97,  for  trespassing  on  the  Railway. 

M«wmg  V.  South-Eastern  Railway  Company,  12  M*  &  W,  237. 

^Of  Justijioatipn  of  an  Assault  in  defence  of  Defendant's  Sheep, 
which  Plaintiff  with  a  strong  hand  attempted  to  take. 

Alder  son  v.  Haistell,  1  C.  &  K.  358, 


11.  Similar  Plea. 
Polkinhom  v.  Wrightj  15  Law  Journ.  70,  Q.  B. 


FELONY,  OR  SUSPICION  THEREOF. 


Off.  There  is  a  material  distinction  between  arrests  without  warrant  by  private  indi- 
vidual^f  and  arrests  by  peace  officers  on  suspicion  of  an  otTence.     In  order  to 

ti|8tify  the  former  in  causing  the  imprisonment  of  a  person  without  a  warrant, 
le  must  not  only  make  out  a  reasonabie  f^round  of  suspicion,  but  must  prove 
that  a  felony  hat  been  actualli^  committed  bv  some  one;  Alien  v.  Wright,  8  C. 
&  P.  i22:  A^atthew  v.  Biddulph,  3  M.  &  G.  390 ;  S.  C.  1  D.  N.  S.  216;  (ex- 
cept in  tne  case  of  hue  and  cry  on  an  indictment  found  against  the  party;) 
whereas  a  constable,  having  reasonable  ground  on  a  charge  preferred  by  another 
person  to  suspect  that  ajclony  has  been  committed,  is  authorized  to  arrest  the 
st^ected  party  without  warrant,  and  take  him  before  a  magistrate  or  other 
proper  authority,  although  no  felony  has  been  committed;  Beckwith  v.  Fhilby, 
6  a.  Si  Cres.  637  ;  Samuel  v.  Fuyne,  Doug.  359 ;  lihiic  v.  Taylor,  4  Esp.  Rep. 
80;  Cald.  291.  If  a  constable  without  charge,  and  of  his  own  accord,  takes  a 
persop  into  custody  on  suspicion,  he  must,  in  general,  like  a  private  individual, 

rove  that  a  crime  was  actually  committed  by  some  one ;  llobbs  v.  Branscombe, 
Camp.  420 ;  (except  in  certain  cases  where  by  statute  suspicious  persons  may 
Ini  arrested ;  see  iitfra.)  The  question  what  is  reasonable  ground  for  suspicion 
b  9  mixed  proposition  of  law  and  fact.  Whether  the  circumstances  alleged  to 
ibpw  it  reasonable  or  not  are  true  and  existed  is  a  matter  of  fact;  but  whether, 
•iippoting  them  true,  they  amount  to  a  reasonable  ground  for  suspicion,  is  a 
auction  pf  law ;  Davis  v.  Russell,  5  Bing.  354 ;  Chit.  Bum's  Ju«t.  tit.  **  Arrest." 
The  power  of  arresting  without  warrant  is  confined  to  the  party  suspecting ; 
A.  cannot  therefore  arrest  B.  because  C.  has  just  cause  to  suspect  B.  of  felony ; 
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IMSMbfe  CUM  to  M^Mt,  1^  dM  M^Kt,  glMliC  Ac,  nj 

k  eoiBUbl^i  paetn  of  arrttt.  Ul  Out  aa 
coiiftaUe  nmj,  by  *iitD«  of  hk  office  and 
a  rejMonaliie  ehaigc  cr  ■npieioii  of  time  nmneea,  iiwipi 
appear  tlutiicHu  icoi  cnmBiJf cii,  and  the  coctfablfhad  wortim  ot,  ocdidaetiM^ 
luiy  port  of  ihe  tronMciion  j  Hale,  P.  C.  SST;  1  Eat.  P.  C.  303i  Bem'a/niL 
th.  "  ConMabU, "  iv. ;  Uteis  x.  Arnold.  4  C.  &  P.  351.  A  coitaCaUe  may  nd 
i«  bound  at  hit  peril  to  aimt  for  felonj  opoo  a  pcMonahh-  aapiaoo  ariiH 
from  focU  wtthin  bU  ovm  knowledge  or  romtnuBicated  to  bim  br  otben ;  mm 

ra  reaaonable  cbarge  of  felony  he  ia  protKled  and  jnttifieJ  in  MHi^iiy, 
Dgh  before  he  can  take  the  nupected  penon  befote  a  nMe>tnte  k  dS- 
coven  that  no  offence  bai  been  m  bcl  connniUed,  and  therefkire  dncfainiKlte 
without  going  before  a  jiKlice;  Itdvitk  v.  CalchpoU,  CaJd.  291 ;  H4i(<  v. 
Taylor.\^.m:   Slone/ivaie  y.  EiUat.  CT.R.  315;   Kcr  t.  Jb^ntfik^  Holl, 


N.  P.  I 
But  in  the  ci 


.  473, 


Coke\ 


if  offria^t  (»«e  Buro't  Jiat.  til.  "  CoDitabIc,"  i 


'.  Smpim,  I  C.  M.&R.  760,  dted  ante,  717;)  and  breacha  of  the  peace,  fcfc  it 
appeari  tliat  a  cniilablc  box  no  power  to  orrcit  without  warrant,  erea  as  a 
poailive  charge,  if  the  afiray  did  not  talce  place  in  hii  presecice,  but  was  quite 
orer  when  he  arrived,  and  there  wai  no  cbanee  of  il»  renewal.  For  il  ii  a  ee» 
atablc'a  duly  to  preaeire  or  prereot  a  bteadi  of  tbe  peace,  not  to  puuiah  it,  inds 
hi)  nrreitin^  after  the  aflVny  hai  ended  cannot  conduce  to  the  former  object.  If 
ihort-  h«  iui  nflr.iy,  a  piT'.oii  who  ivilnrS'Ms  il  may,  r.n  the  -pot  where  it  wai 

ill  11m  I  i;ir  ,r!i  ;. .  ;  ■  \::  :'..,:\y-  [u  ,i  coii.-.uibk' ;  and  consequeiiilv  tilt  latter  ntav, 
Lilili  I  il  I  li.  I  I  I'l  -  I'm  iiii^iiial  afthij-,  legally  arrest  the  parly  so  given 
ill  il.  ;_  II  11.  I  ,  .■  .  .  I  I  ,  '...v  V.  Simpson,  ubi  supra.  .And  if  an  ailray  ha* 
li.i|i|'ri  II!  .11.(1  ^  ,11. . I  1,1  I  „.  I, II 11  t;ivpn  wliieli  tliLTc  is  rtasoiiable  ground  to 
:-u|.|.ii-i-  pii:n  i.|id  IN  Il.|iiiiv,  .l  loiislalile  mnv  lake  llie  party  who  ha»  given  such 
«",u,i.l  iiil..  fiijloay;    Ci"'v„,,  ».  ]U,t/,y,   ■>  L.sp,  K.  :,IO;'/'rHe  v.  HaiUy,  10 

it  A.,  hitviii;;  ,u.  li^'lit  lu  ui.i.i-flK'i»l  IJ,.  .I.int  a  policf  officer  to  take  B.,  and 
hi:  do  so,  i!.  iiijiy  iiiaiiiluin  iri'spasH;  hut  if  .\.  iiieruly  moke  a  statement  to  tbe 
olIiciT,  k'l'viii^'  it  til  htm  to  act  or  not,  as  lie  thinks  p.oper,  trespass  does  not  lie 
ugainsl  A.  I  Ih'pkhis  v.  Ciokc,  7  C.  ft  I'.  :i7r. ;  ,„ilf.  Ofis. 
Military  and  Naval  OIlk-iTs,  itc.  acting  oHicially,  6  (ico.  4,  c.  lOS,  s.  97;  Con-  . 
htiiblvh,  7  Jiic.  1,  c.  .i  :  Special  Constables,  I  &.  2  ^V'ill.  -1,  c.  11  ;  the  Metro- 
jmlitan  Poli.c,  10  (ito.  1,  c.  11,  s.  11,  2  &  .T  Vicl.  c.  47,  s,  5  ;  the  Tliames 
f'olicc,.,  ;t  St  1  Will.  •!,  e.  l!l ;  the  Horse  Patrol, «  &  7  Will.  ■!,  c.  50,  s.  1  ;  and 
Police  Constubius,  &c  in  Cirjiorale  Boroughs,  5  &  C  Will. -1,  c.  7G,  s.  19;  and 
persons  nctinj;  in  their  iiirl,  may  in  actions  against  Ihetii  for  any  thing  done  in 
the  execution  of  their  ullicf.  plead  tlic  gcnerid  issue  and  give  the  special  matter 
in  cvldenn';  «iili;-\ll.  It  is,  however,  often  judicious  for  these  parties  to 
jileiid  s])ccially,  in  order  lo  compel  the  plaintiff  to  new  assign,  &c.  if  lie  rely  on 
excess,  &c.,  or  lo  admit  a  warrant  if  there  be  oJic.  These  persons  should  take 
care  not  lo  join  in  a  defective  speeiiil  plea  with  a.  co-defcndanl  not  pririleged  to 
plead  thogentral  isaiic;  see  Ilu-lga  v,  Chtipmm;  2  Bing.  523.  A  private  indi- 
vidual giving  a  party  in  chaise  is  not  in  general  privileged  by  these  eaactmenlJ ; 
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Nathan  ▼.  Cohen,  3  Camp.  257 ;  M^Cloughan  y.  Clayton  and  another,  Holt, 
N.  P.  R.  478. 

It  is  unwise  to  plead  a  justification  directly  charging  a  party  with  felony,  un- 
less there  is  probable  ground  for  proving  it,  as  the  placmg  an  unfound^  plea 
of  this  nature  on  the  record  is  matter  of  aggravation  of  damages ;  Warwick  y. 
Foulket,  12  M.  &  W.  507.  A  plea  stating  only  ground  of  suspicion  stands  on 
a  difierent  footing ;  per  Lord  A  Dinger,  ibid. ;  and  see  ante^  657,  note  (c). 

A  plea,  justifying  on  the  ground  that  a  felony  has  actudly  been  committed, 
most  be  tried  as  thoueh  the  plaintiff  were  undergoing  a  trial  for  it  in  the  criminal 
court,  and  therefore  ttie  evidence  of  a  witness  who  limits  that  he  stole  property 
at  the  same  time  should  receive  confirmation,  as  though  he  were  an  accomplice ; 
Hichards  v.  Turner,  1  Car.  &  Marsh.  414. 


1.  I^lea,  that  a  Burglary  had  been  committed  in  Defendant* s  House, 
thai  Plaintiff  was  found  in  a  suspicious  manner  near  the  House, 
wherefore  Defendants,  one  being  a  Constable,  took  him  before  a 
Magiitraie,  who  remanded  him,  S^c. 

1*  Not  gwlty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defeodants  aay,  that  just  before  the  said  time  when,  &c.  in  the  said  decla- 

ntioo  mentioned,  to  wit,  at ,  in  the  county  aforesaid,  certain  persons  to 

the  defendants  unknown,  with  force  and  arms  [4'C*]>  ^^  ^^  night  time,  to 
wit,  about  the  hour  of  one  of  the  clock  in  the  morning  of  the day  of 

'  '» in  the  year  aforesaid,  burglariously  and  feloniously  broke  and  entered 
a  certain  dwelling-house  of  the  defendant  W.  D.,  with  intent  the  goods  and 
chaltela  of  the  said  W.  D.  therein  being  feloniously  and  burglariously  to 
steal,  take  and  carry  away ;  and  that  the  said  persons,  just  before  the  said 
dma  wheuy  &c«  having  been  disturbed  and  interrupted  in  breaking  and  en- 
tering the  same,  attempted  to  escape,  and  made  their  escape  from  the  said 
hoaae ;  whereupon  they  the  defendants  did  then  immediately  afler  the  com- 
iniwiim  of  the  said  felony,  and  whilst  the  said  offenders  were  so  attempting 
to  eacape^  raise  a  hue  and  cry  after  and  go  in  quest  of  and  search  for  and 
endeavonr  to  find  and  take  the  said  offenders,  and  they  the  defendants  in 
making  such  search  did  then  and  immediately  after  the  said  offence  was 
oomnittedy  find,  perceive  and  discover  the  plaintiff*  near  to  the  said  dwelling- 
hoiiae  of  the  said  W.  D.,  and  in  a  certain  lane,  not  being  the  main  high  road, 
.cioaa  to  the  said  house,  the  same  then  and  there  being  an  unseasonable  hour 
in  that  behalf  for  persons  to  be  abroad,  to  wit,  between  the  hours  of  one 
and  two  of  the  clock  in  the  morning  of  the  day  and  year  aforesaid ;  and  the 
Mid  lane  being  in  the  direction  which  it  was  probable  the  said  offenders  had 
taken  in  making  their  said  escape,  whereupon  the  defendants  then  and  there 
interrogated  the  plaintiff",  and  inquired  of  him  who  he  was  and  where  he 
waa  going,  and  required  him  to  give  some  account  of  himself,  and  to  state 
what  he  was  about ;  and  thereupon  the  plaintiff*  then  and  there  stated  to  the 
deftndanta  that  l^c^t  su^d  the  plaintiff*  did  not  nor  would  in  any  other  or 

manner  give  an  account  of  himself,  and  on  being  then 
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further  tnicrrogBted  by  the  defendants  respecting  tlie  said  matUrs,  hesitatetl 
and  prevaricated  and  contradicted  himself  in  regard  to  the  satpe  ;  nherefore 
the  defendants  having  good  and  probable  cause  of  suspicion,  (d)  uid  vebe- 
Ricntly  suspecting,  by  reason  of  the  premises,  that  the  plaintiff  was  guilty 
of  or  concerned  in  the  said  burglary  and  felony;  and  the  defendant  W.  F^ 

then  and  there  being  a  constable  of  the  township  of aforesaid,  ihey 

the  defendants  did  then,  to  wit,  at  the  said  time  when,  &c.  and  tvithin  the 
Bsid  township,  gently  lay  their  hands  ujion  the  plaintiff  for  the  cauae  afore- 
said, and  did  then  take  the  plaintiff  into  their  custody,  in  order  to  carry  and 
convey  bim  before  a  justice  of  the  peace  of  and  for  the  said  county,  to  an- 
swer the  premises,  and  to  be  there  dealt  with  according  to  law. 

[^If  liandciiffiiig  is  to  be  justified,  proceed  thus :  *and  because  it  was  dark, 
and  the  said  offenders  so  unknown  to  the  defendants  were  not  far  distanl, 
and  the  plaintiff  expressed  his  unwillingness  to  accompany  the  defendsnti, 
and  there  was  reason  to  suppose,  and  the  defendants  then  supposed  that  the 
plaintiff  might  and  would  attempt  to  escape  from  their  custody,  or  that  the 
said  offenders  so  unknown  to  the  defendants  would  attempt  to  reseue  the 
plaintiff  from  such  custody  of  the  defendants,  they  the  defendants  then  and 
there,  in  order  to  prevent  such  escape  and  rescue,  and  as  was  reasonable 
end  necessary  for  that  purpose,  put  and  afRxed  the  said  handcvfft (t)  ox 
manacles  upon  the  wrists  of  the  plaintiff,  and  kept  the  same  upon  his  wrisli 
until  the  plaintiff  was  taken  to  the  said  cage  or  prison  as  in  the  said  decla- 
ration first  meniioned.J 

{1/  an  impritonment  before  iak'mg  plaintiff  before  a  jutliee  it  to  be  Jmtt^kd, 
jinicL'cd,  and  lutaiiie  it  iv;is  then  very  early  iu  i!ie  morning,  and  an  unsea- 
sonable limf  fur  the  d>■lind;int^  to  carry  the  plaintirt'  before  such  justice  »s 
ctulants,  for  that  reniton  and  for  the  cause  aforesaid, 
iilalily  conveyed  ihc  plaintiff  to  and  imprisoned  ihe 
detained  him  in  the  said  prison  there  called  the  cage 
in  the  said  dechiration  lirst  mentioned,  until  a  con- 
venient and  lit  lime  of  the  next  day,  to  wit,  the day  of ,  in  the 

year  aforesaid  ;  |  and  ilic  defendants  further  say  that  as  soon  as  conveniently 
could  be  oa  the  d;iy  and  year  last  afiiresaid,  the  said  W.  W  as  and  so  beinf! 
such  constable  as  afor.saiil,  did  at  tliu  instance  of  the  said  W.  D.  carry  and 
convey  the  pbintitl'  in  his  cusiody  to  the  said  police  office  in  the  said  decla- 
ration mentioned,  before:  a  certain  person,  to  wit,  M.  W.  V.ii\.,  then  being  one 
of  her  majesty's  justices  assigned  to  keep  the  peace  of  and  for  the  county 
aforesaid,  and  also  to  hear  and  ilelermiue  divers  felonies  and  misdemeanors 
therein  conunittcil,  to  answer  the  premises  and  to  be  there  dealt  with  ac- 
cording to  law.] 

\_lf  a  icmiiiid  is  (u  be  iinlijiid,  piocefd  /Am ;  and  the  defendants  further 
say,  that  the  said  justice  did  thereupon  then  and  there  order  the  plaintiff  to 

(.i>  A„t.',  IW.  ob!.  U)  ."^CC  U'rigkl  V.  Coiirf,  4  B.  &  C.  ,W6. 
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ip  remanded  unti]  the  then  next  following  day  for  examination,  and  that  the 
M>d  W.  P.  should  then  bring  up  the  plaintiff  for  examination  touching  the 
nremises ;  whereupon  the  said  W.  P.  as  and  so  being  such  constable  afore- 
laid  at  the  instance  of  the  said  other  defendant  did  thereupon  necessarily 
ind  unavoidably  again  iqoprison  the  plaintiff^  ^nd  keep  and  detain  him  in 

priflon  until  the  then  following  day,  to  wit,  the day  of in  the  year 

iforesaidy  when  the  plaintiff  was  again  carried  and  conveyed  by  the  defend- 
iBt  W.  P.,  as  and  so  being  such  constable,  and  by  the  said  other  defendant  in 
ills  aid  and  assistance,  and  at  his  instance,  before  the  said  justice  for  further 
K^WPimtion,  according  to  the  said  order  of  him  the  said  justice,  and  again 
i^nmip^  by  the  said  justice  touching  and  concerning  the  said  premises] 

[j/*  #  /Hrihir  imprUonment  under  the  warrant  of  thejuitice  is  to  be  jmtifkd, 
prMm^  tkus :  and  thereupon  the  said  justice  then  and  there  made  his  certain 
mrnnt  in  writing  under  his  hand  and  seali  directed  to  the  keeper  of  the 
N^W  Prison,  Clerkenwell,  pr  his  deputy,  and  thereby  required  such  keeper 
or  bit  deputy  to  receive  into  his  custody  the  body  of  the  plaintiff  therewith 
Mml  bim,  brpMght  before  the  said  justice,  and  charged  before  him  upon  the 
99th  pf  the  said  W,  D.  on  suspicion  of  having  been  concerned  with  others 
la  bvr^ariously  breaking  the  dwelling-house  of  the  said  W.  D.>  against  the 
fmieu  [4^«]  ;  and  by  the  said  warrant  the  said  justice  then  commanded  the 
■aid  keeper  or  his  deputy  safely  to  keep  the  plaintiff  in  his  said  custody  fpr 
le-aKamination  on  Monday  then  next,  which  said  warrant  the  said  justice 
tben  delivered  to  the  said  W.  P.  as  and  so  being  such  constable  ;  whereuppn 
tbe  plaintiff  was  then  under  and  by  virtue  of  the  said  warrant,  at  the 
iasunca  of  the  defendant  W.  P.,  and  he  the  said  W.  P.  then  and  there 
Mng  and  acting  as  such  constable  as  aforesaid  carried  and  conveyed  as  in 
dw  said  declaration  mentioned  to  the  said  Clerkenwell  prison,  and  there 
■aoaasarily  and  unavoidably  imprisoned  and  kept  and  detained  in  prison 

aacording  to  the  said  warrant,  until  the  Monday  then  next,  to  wit,  the 

iuf  of ,  in  tha  year  aforesaid,  when  he  the  plaintiff  was  by  the  said 

W«  P.  as  and  so  being  such  constable  as  aforesaid,  and  at  the  instance  of 
tke  said  other  defendant,  carried  and  conveyed  before  the  said  justice  for 
i^examination  according  to  the  said  warrant,  and  the  plaintiff  was  then 
■§ajn  examined  by  and  before  the  said  justice  touching  and  concerning  tbe 
aaid  premises,  and  the  plaintiff  was  then  after  a  further  investigation  of  the 
aaid  matters  discharged  out  of  custody  by  the  said  justice ;]  and  by  means 
of  die  several  premises  the  plaintiff  was  imprisoned  and  kept  and  detained 
in  prison  for  the  said  several  spaces  of  time,  and  in  the  said  manner  in  the 
eaid  dedafation  mentioned,  the  same  being  just,  reasonable  and  proper  for 
that  purpose  and  lawful  for  the  cause  aforesaid ;  and  that  the  defendants  on 
die  several  occasions  aforesaid  did  as  little  injury  and  damage  to  the  plain* 
fill  and  his  property  as  ti^ey  possibly  could ;  and  this  the  defendants  are 
ready  to  verify. 
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2.  TTiat  a  Gun  had  been  stolen  and  pawned,  and  reasonable  growid 
of  Suspicion  agaiTist  Plaintiff. 
Hall  V.  Booth,  3  Nev.  &  M.  316. 
If  Ibe  plea  justify  entering  B  bouse  to  take  plain tilT,  thejiiirpoK  for  wliicli  the  houM 
was  enlered  must  be  distinctly  slated ;  Smith  \.  Sliirlry,  15  L.  J.,C.P.,  230. 


3.  Plea  justifying  Imprisonment,  ^c.  under  the  Metropolitan  Police 
Act  if)  for  abusive  Language. 
Not  giiUty,  ante,  711.]  —  Says  that  before  and  at  tlie  said  time  when 
&c.,  in  a  thoroughfare  and  public  place  witiiin  the  limits  of  the  tnetropolitan 
police  district,  to  wit,  in  [the  Strand,  in  the  county  of  Middlesex,]  the  plaintiff 
used  to  (he  defendant  threatening,  abusive  and  insulting  words  and  behaviour 
with  intent  to  provoke  the  defendant  to  a  breach  of  the  peace,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  wherefore  the  defendant 
then  requested  oneG.  H.,  then  being  police  officer  and  a  constable  of  the  me- 
tropohtan  police  force,  and  who  then  saw  and  had  view  of  the  said  behaviour 
of  the  plaintiff,  to  take  the  plaintifT  into  custody  for  such  bis  said  behaviour, 
according  to  the  provisions  and  forms  of  the  statutes  in  such  case  made  and 
provided,  in  order  thnt  he  might  be  dealt  with  according  to  lawj  wbereupoa 
the  said  police  officer,  and  the  defendant  in  the  aid  and  assistance  of  the  said 
police  officer,  then  and  there  gently  laid  their  hands  upon  the  plaintiff  in 
order  to  take  and  did  then  and  there  t»ke  him  into  the  cuetody  of  tbeuM' 
police  officer  for  bis  said  offence,  and  did  then  take  and  deliver  him  into  dw 
custody  of  a  certain  constable  duly  appointed  under  the  said  acta,  who  wai 
then  in  attcnthiiiec  at  tlic  nearest  station-iioiisc,  being  the  said  police  siation- 
honse  in  the  said  iWcL.ration  mentioned,  and  t!ie  plaintiff  was  there  kept 
and  detained  in  lusiody  for  the  cause  aforesaid  until  he  afterwards  and  as 
soon  .IS  cunvenit'ntly  could  be  nus  carried  before  the  said  justice  of  the  peace 

iu  the  said  declaration  mentioned,  to  nit, ,  Esq.,   being  a  police  magis- 

traiu  of  the  metropolitan  police  courts  of  our  lady  the  queen,  acting  and 
having  authority  under  the  statutes   in   such   case  made  and  provided,   for 


.'X  am  mat  ion  c 


lie  prem 


c  dealt  with  according  to  law 


for  his  said  oltcnce,  and  on  tlutt  occasion  the  said  acts  in  the  said  declaration 
mentioned,  and  therein  supposed  to  he  trespasses,  were  necessary  and  law- 
fully committed  by  the  defendant,  and  the  phiiniifl'was  necessarily  and  un- 
avoidably imprisoned  .ind  kept  and  detained  in  prison  for  the  said  space  of 
lime  in  the  said  declaration  mentioned,  which  are  the  same  supposed  tres- 
pases  whereof  the  plaintiff  hath  above  thereof  complained  .igainst  die  de- 
fendant ;  and  this  he  is  ready  to  verify. 

(/;  Sm  2  &  3  Vict.  c.  47  :  '2  &  3  Vict.  act,  for  ringipg,&c.  at  dcreadtDl'sdoac  with- 
c.  T'2.  Form  ju^lifying  giving  plaialilT  into  out  lawful  excuse,  Sinmont  v.  AliJJinjfo,  3 
custody  under  the  54iti  seciioo  of  tlie  tint      Com.  B.  S24. 
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OTHER  PLEAS  JUSTIFYING  IMPRISONMENT  FOR  FELONY  OR 

SUSPICION,  &c. 


L  Plea  justifying  Arrest  j  handcuffing  and  Detention  on  Suspicion  of 

Felony. 

Wright  V.  Court,  4  B.  &  C.  596. 

2.  The  likej  on  Suspicion  Plaintiff  had  stolen  a  Horse. 

Hedges  v.  Chapman,  2  Bing.  523, 


!.    . 


3.  Other  Forms. 


^^■  . 


tiatt  Y.  Booth,  3  N.  &  M.  316 ;  3  Chit.  PI.  7th  ed.  327  to  337. 


•r  .; 


4.  Plea  shounng  Felony  committed. 

Warwick  r.  FouUces,  l!g  M.  &  W.  507 ;  Atkinson  v.  JVame,  3  Dowl.  483 ; 
a  =C.  6  C.  &  P.  687 ;  Merry  v.  Green,  7  M.  &  W.  623. 

5.  That  Plaintiff  forged  an  Acceptance. 

Perkku  v.  Vaughan,  4  M.  &  G.  988.    As  to  the  pleas  that  will  be  allowed 
Mgetber,  Currie  v.  Almond,  5  B.  N.  C.  224. 

6.  P&o  justifyifig  Imprisonment  by  a  Military  Officer  abroad,  the 
Plaintiff  acting  mutinously ;  Replication,  §rc* 

'*   1  Bradley  v.  ^rtAwr,  4  B.  &  C.  292. 

-"7«'  Plm  by  Overseers  justifying  imprisoning  the  Plaintiff  on  the 

Qrmmdof  his  being  a  dangerous  Lunatic. 

Eliot  V.  AUen,  1  Com.  B.  18. 


.  •  ■ 


MASTER  AND  SERVANT;  APPRENTICE,  &c. 


PUa  justifying  moderate  Correction  of  an  Apprentice  for 

Disobedience,  {g) 

tl'  iV(M  guiUy,  ante,  714.]    2.  And  for  a  further  plea  as  to  the  said  assault- 
ing, beating  and  illtreating  the  plaintiff,  the  defendant  says  that  before  and  at 


8)  8m  fi»m»  &c.  Peim  ▼.  Ward,  2  C.  M.       Winterbourne  t.  Brooh,  2  C.  &  K.  16.    The 
»  388;  5.  C.  4  Dowl.  216.    Of  a  ion,      like,  of  a  mariner  acting  mntinously,  GqU  y. 
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the  Baid  time  when  &c,  in  the  said  [iirsC  count]  mentioned,  the  plaintiff  wu 
the  apprentice  of  the  defendant  in  his  trade  and  business  of  a  ,  and  then 

behaved  and  conducted  himself  saucily  and  contumaciously  totvards  the 
defendant,  and  then  refused  to  obey  his  lawful  commands  relatiDg  to  hi* 
duty  as  such  apprentice,  whereupon  ho  the  defendant  tlien  moderately  cor- 
rected him  the  plaintiff  for  his  said  misbehaviour,  which  are  the  said  assault- 
ing, beating  and  illlreating  the  plaintiS'  in  the  said  declaration  meattoned ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


NEW  ASSIGNMENT  IN  TRESPASS  TO  PERSONS. 

When  the  plaintiffsliouUl  reply  tfefnjbH^ or  new  anigu  &c.  in  trespass  to  the  pemn, 
mte.JlS,  obi;  anit,  Tli,  note  (p).  Where  tlie  plaintiff  reliM  on  on  ejceutmly,  h( 
■hould  reply  Jl;  tee  Parnl  5,  ante,  724,  and  note  (p).  Where  he  relin  on  aaoite 
ditlinrl  treipasB  than  that  justified,  and  Ihcre  is  no  second  count  adapted  to  lucli  fiirlhci 
trespau,  there  ghould  be  a  new  assignment  as  in  FormlO,  anff,  720.  As  to  newanign- 
ing,  &C.  to  pEea  justifying  tmdtr  proaai,  see  anU,  1X9,  obs.  As  to  new  assignmeut*  in 
general,  pleadings  and  coats  thereon,  sec  infra,  "  Trespass  to  Really,"  tit.  "  New  As- 
ligninenC  pw.  787. 

JVeif  Assignment  to  a  Plea  justifying  the  Correction  of  a  Schoolboy, 
kc.  that  the  Plaintiff  sues  for  excesaiva  Correction  on  that  Occasion, 
and  also  far  Correction  on  other  Occasions,  {.h) 

1.  De  injurid,  ante,  719,  and  then  proceed  thus  r]  And  the  plainllGT further 
aayi  that  he  sued  out  his  writ  and  declared  in  this  action,  not  only  for  tin 
said  assault  and  br>atinij  the  said  H.  B.  in  the  said  [second]  plea  mentioned 
and  therein  n(triii|itcd  m  he  jiisiifif.l,  hut  alsn  for  thai  iIil-  dcfonJant  on  divers 
other  days  and  liiiiC'i,  ami  on  divers  other  occasions  than  the  said  day  and  oc- 
casion in  l!)e  said  [soiond]  plea  mentioned,  tvilh  Ibrcc  anil  arms  [i^c]  assaulleJ 
the  said  11.  U.,  and  heat,  hruiscd,  ivounded  and  ilhreated  him  izi  manner  and 
form  as  in  the  said  deelaraiiun  is  in  that  behalf  alleged  ;  and  also  for  that  ilie 
defenrhmt  on  the  day  and  on  the  occasion  in  the  second  plea  in  that  behalf 
mention,'d,  commiti(.d  the  said  several  ircs|>a«cs  in  the  said  dL-daraiioa 
mentioned,  and  in  llie  said  [second]  (ilea  attempted  to  he  justifieil,  with  force 
and  arms  [<5c-].  and  to  a  i;rcaier  degree  and  extent  and  widi  more  force  and 
violence  than  was  necessary  or  proper  for  t!)e  purpose  in  the  said  second  plea 
mentioned,  in  manner  and  form  as  the  plainiiffhaih  ahove  complained  ;  which 
said  trespasses  ahove  newly  assigned  are  other  and  different  trespasses  thati 

DalrvmpU,  It.  Si  M.  1  IB  ;  Mi-rrnu  v.  M™-  .v;Ju  eicPBs,  anU.  724,  Form  5, 

trwii'.  6  C.  ?<  P.  471 ;  U'nb  V.  !i«n>fii.  I  C.  (h)  See  a«lt.  7S5.      The  auauliinE    ic. 

&  J.  291 ;  ./,.)...!.",  ..  B<iil^>;  3  Uowl.  207.  chaiged  in  l!ie  dcrlaralLon  in  this  caae  itii 

If  llie  ™ii«  for  anir  correction,  &i;.  be  denied,  laid  Willi  a  fn.iiiiiaonrfo,  see  onir,  70S,  note 

719;'  but  if  die  plainlilT  cuntend  thai  there       1 
was  an  eicen  of  correction,  &c.,  he  mail  ntie 
aaign,  see  Pfnn  v.  Ward,  iiipra;   or  lalhet 
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ti  the  said  declaration  mentioned,  and  in  the  introductory  part  of  the 
icond]  plea  mentioned  and  therein  attempted  to  be  justified ;  and  this 
intiffis  ready  to  verifyi  wherefore  he  prays  judgment  and  his  damages 
sustained  on  occasion  of  the  committing  of  the  trespasses  above 
issigned  to  be  adjudged  to  him,  &c« 


NOTICE  OF  ACTION. 


s  that  Ho  Notice  of  Action  was  gi^en  as  required  hy  a  Local 

Act.  (ft) 

oi  gwlty,  ante,  71 4.]  S.  And  for  a  further  plea  in  this  behalf  the 
iht  says  that  the  trespasses  in  the  declaration  mentioned  were  com- 
by  the  defendant  after  the  passing  of  a  certain  act  of  parliament  made 
Bsed  in  a  session  of  parliament  held  [^c.  set  out  the  title  of  the  local  (/) 
id  were  and  each  of  them  was  done  in  pursuance  (m)  of  the  said  act 
lament,  (and  within  the  jurisdiction  of  [^c]  in  the  said  Act  of  parlia- 
lentioned,)  and  that  no  notice  of  commencing  this  action  was  given  to 
erk  of  the  trustees]  in  the  said  act  mentioned,  one  calendar  month 
the  same  was  comitiehced,  pursuant  to  the  said  statute ;  and  this  the 
mt  is  ready  to  verify,  &c. 


NUISANCE. 


cation  by  a  Marshal  of  London,  that  a  Passage  was  ordered  by 
Lord  Mayor  to  be  hept  clear ;  that  Plaintiff  obstructed  it, 
'rfore  Defendant  removed  him. 

n  V,  Cope,  5  C.  &  P.  193;  and  see  post,  754,  Form  12,  and  p.  770. 


bit  mast  be  specially  pleaded;  Daveu 
i  14  M.  &  W.  199 ;  see  5  6t  6  Vict. 
iU,  442,  and  660.  note  (I ).  Similar 
d  bid)  in  action  for  money  had  and 
;  Peek  v.  Boyet,  6  M.  6c  O.  726  ; 
t  T.  Great  Western   Bailway   Com- 

P«  KoT.  1846;  and  see  a  similar 
ier  7  Viet.  c.  19,  for  regulating  the 
r  inferior  Cotirts,  pleaded  bv  a  bailiff 
'olset  Court  of  Bristol,  Braham  v. 
,  16  L.  J.f  £xch.,  9.  It  most  also  be 
pleaded  that  the  act  was  done  by  the 
p  of  tbe  statute,  or  in  pursuance  of  it, 
there  has  been  a  tender  of  amends ;  or 
place  is  within  the  stataable  limits, 
the  venue  is  wrong;  or  that  the  plain- 
not  commenced  his  action  in  time ; 

V.  Emsto,  is  M.  Sc  W.  244. 
either  tbe  Metropolitan  Building  Act 
It  V.  Eatto,  16  M.  &  W.  244)  nor  the 


Metropolitan  Police  Act  (2  &  3  Vict.  c.  17,) 
are  locdl  and  personal  abts  within  the  5  fit  6 
Vict. c. 97  ;  (see  this  act  cited  ante,  442,  obs-, 
and  660,  note  {k));  Barnett  v.  Cox,  16  L.  J. 
27,  Mag.  Case. 

(m)  Or  •*  under  the  authority  of,"  follow- 
ing the  words  in  the  act.  In  order  to  entitle 
a  defendant  to  notice  of  action  under  these 
or  similar  words,  he  must  have  acted  bona 
fidu,  and  also  had  reasonable  ground  for  be- 
lieving that  he  was  acting  under  the  statute, 
Cann  ▼.  CUpperlon,  10  A.  &  E.  582;  in 
which  ease  he  will  be  protected,  though  the 
real  facta  afford  no  justification  under  the 
statute,  ibid.  Whether  the  defendant  really 
intended  to  act  under  the  statute,  (Maion  v. 
hewland,  9  C.  &  P.  575,)  and  whether  it  was 
really  his  belief  that  he  was  doing  so,  are 
questiona  for  the  jury ;  Rudd  v.  Seott,  2  Sc* 
N.R631 ;  HoHldiM  v.  Grove,  8  Q.  B.  907. 
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PEACE— BREACH  OF. 


1  Plea  that  Plaintiff  came  to  the  Defendant's  House  in  the  Nighty 
and  refused  lo  leave,  wherefore  Defendant  attempted  to  turn  Aim 
out,  and  on  hia  Resistance,  ^c.  caused  him  to  be  taken  to  a  Poliet^ 
Station,  and  the  next  Morning  before  a  Magistrate,  (n) 
I.  Not  guilty,  ante,  7H-]  Z.  And  for  a  further  plea  Id  this  behalf  tli*_ 
defendant  aays  that  before  aod  at  the  said  time  nhen  8ic.,  the  defeodml , 
H.  T.  was  lawfully  possessed  of  a  certain  messuage,  to  wit,  a  dwelling-houw, 
situate  in  the  county  aforesaid,  [and  in  which  the  pi aio tiff  and  his  family 
before  and  at  the  said  time  nhen  &c.  resided  and  dwelt,]  and  being  bo  po*- 
■eased  thereof  [and  so  inhabiting  the  same  as  aforesaidj,  the  plainliffi 
[together  nith  a  certain  other  person,  to  wit,  one  J.  W.  P.]  jiist  before  tbt 
BRJd  time  when  &c.,  to  wit,  on  the  day  and  year  aforesaid,  without  the  leave 
or  license  of  the  said  H.  T.,  and  at  an  unseasonable  hour,  to  wit,  at  twelre 
o'clock  at  night,  entered  and  came  into  the  said  dwelling-house,  and  then 
n^itb  force  and  arms  made  a  great  noise  and  disturbance  therein,  and  then 
iqfiulted,  abused  and  iihreated  the  said  H.  T.  and  bis  servants  in  his  said 
dwelling- house,  in  breach  of  the  peacc{n)  of  our  lady  the  queen  ;  wbereupoo 
the  said  H.  T.  then  and  there  requested  the  plaintiff  [^roc»i^iu  in  Form  1, 
ante,  727,  from  the  asteriik  to  the  end  of  the  plea,  omitting  the  eerificalum 
and  obierving  the  notes;  an  averment  may  be  added,  if  the  fact,  that  plaialifff 
"  threatened  to  contiaue  making  the  noiae,  &c.  in  the  dwelling-boaK,"  (at  to 
mhick  see  Howell  v.  Jackson,  6  C  4-  R  733),  and  then  proceed  thus ;]  and 
tlioreupon  tlie  plaintilT  jmd  tlic  s:iid  .1.  W.  V.  at  am!  near  t)ie  outer  door  of 
the  said  dwcilinfi-lioiisc,  continued  making  t!icir  said  noise  and  disturbance 
and  breach  of  the  peace,  (<»)  and  then  tlirealcned  ilic  defendants  that  they 
making;  ihcii  said  noise  and  disturbance;  whereupon  ihe 
s  own  riglit  and  tlie  said  other  defendant  as  his  servant  and 
I,  having  view  of  t!ie  oflenccs  and  misconduct  of  the  plaintiff 
1  order  to  (/))  preserve  the  peace  in  and  about  tlie  said  house 


said  H.  T 
by  li 

last  aforesaid, 
and  prevent  tl 


;1  renewal  of  the  said  breach  of  the  peace,  (7) 


(n>  See  fonns  and  law,  Timolhii  v.  Siini-soii, 
1  C.  ^I.  &  R.  T-'>7.  Form  sliowidg  llial  plain- 
lifT  caused  a  liol,  Ingle  v.  Btll.  1  M.  He  W. 
516;  l-«hen  v.  iln.fciwB,  2  M.  &  W.  477. 
Effect  of  inability  to  prove  t  lie  riot,  ibiil.  Other 
formi,  &c..  Oakts  v.  (I'lirx/,  3  IM.  ^  W.  7111  ; 
}InanU  V.  JflfkiOH.  6  C.  ,S:  P.  733 ;  Oi-ai.t  v. 
Mm«r,2D.  N.S.023;  S.  C.  5  M.i  G.  123  ; 
Waidiug  V.  Oilrv.  9  C.  &  I'.  I  ;  Ila;:ici  v. 
Itrewslir.  2  (J.  I).  375.  As  lu  arifisl  bjr 
CDuBUblcii  for  breacli  of  itie  peace,  &c.,  sec 
aatf.  729,  obs.  The  plainiiff  may  reply  de  in- 
jurii;  tee  cases  lupra,  and  ante,  71B.  obs. 
As  to  constables,  &c.  pleading  not  guillv.  see 
«Bl«,  730,  obs. 


(ii)  AIer«ly  refusing  to  leave  a  liouse  on  it- 
ijucsi,  will  not  justify  Ihc  owner  in  giving  Ibe 
intruder  in  charee  of  a  policeman  ;  Whttier 
V.  IlViilirg,  9  C.  &  P.  262  ;  u»U. 

(n)  \}e  ininrii  lines  not  liavcrse  ihe  mo(i«; 
Oikfs  V.  TIW,  2  M.  &  W.  791 ;  see  aMt, 
71!),  obs. 

{q)  A  plea,  justifying  an  arrest  for  an  affray 


ivill.oul  * 


ly  or  breach  of  tit 


peace  continuing  at  the  time  uf  the  arrest,  or 
a  ucll  lounded  appiehension  of  its  reiKval; 
Price  V.  Seeliy,  10  CI.  &  Fin.  28.  See  fonu 
of  plea  defective  in  these  respects,  Bayna  r. 
Br««t(.-,  2  Q.  B,  375. 
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dien  gave  charge  of  the  plaintiff  to  A.  D.,  then  and  there  being  a  police 
0OiMtable  and  peace  officer  of  and  for  the  district  and  place  in  which  the  said 
bouae  was  and  is  situate,  and  who  then  saw  and  had  view  (r)  of  the  said 
of  the  peace  so  committed  by  the  plaintiff  as  aforesaid^  and  then  re- 
the  said  A.  D.  to  take  the  plaintiff  into  his  custody,  and  carry  him 
befbre  some  justice  or  justices  of  our  said  lady  the  queen  assigned  to  keep 

the  peace  in  and  for  the  said  county  of ,  to  answer  the  premises  and  to 

be  dealt  with  according  to  law ;  and  the  said  A.  D.  so  being  such  constable 
M  aCofesaid,  at  such  request  of  the  defendants,  then  gently  laid  their  hands 
ott  Ae  plaintiff,  and  did  then  take  the  plaintiff  into  his  said  custody  in  order 
iD^csrry  and  convey  him  before  such  justice  as  aforesaid,  to  be  dealt  with 
aeeopding  to  law  for  his  said  offence  and  breach  of  the  peace ;  [j)roceed  as  in 
fiofin  1,  ante^  7 $2^  from  the  asterisk,  justifying  the  handcuffing,  the  imprison^ 
ks  a  station-house,  the  remand,  ^c,  aoccrding  to  circumstances. 


OTHEE  FORMS  OF  JUSTIFICATION  OF  ASSAULT,  &c.  TO  PRESERVE 

THE  PEACE. 


1.  Plea  of  Jusiificatian  of  an  Assault  and  Battery,  to  prevent 
Defendant  and  another  Person  from  Fighting,  ^c. 

3  Chit.  PI.  7th  ed.  320  j  Scruton  v.  Taylor,  8  Dowl.  110. 


2.  In  Defence  of  Third  Person. 

S  Chit.  PI.  7th  ed.  320;  Bone  v.  Daw,  3  Ad.  &  £.  712;  Com.  Dig. 

Pleader,  3  M.  15. 


3.  In  Defence  of  House,  Police-office,  ifc,  ante,  728,  729. 


4.  Plea  justifying  the  Removal  of  a  Plaintiff  from  a  Church,  he 

making  a  Disturbance. 

Williams  v.  Glenister,  2  B.  &  C.  699. 


6.  From  a  Club  from  which  Plaintiff  had  been  expelled* 

Innes  v.  Wylie,  1  C.  &  K.  257. 


(r)  When  this  allegBtion  is  not  Decesiary,  see  Timoihy  y.  Simpum,  ante,  730,  and  tupra, 
FART  n.  3  C  " 


t.1 


Grant  v.  Moscr^  5  M.  &  G.  12Z. 


8.  PUa  under  the  Metropolitan  Police  Act  (2  &  3  Vi( 
fying  giving  Plaintiff  into  Custody  for  annoying 
and  his  Family  by  ringing  the  Door-bell  without  lau 

Simmons  v.  Millingen,  2  Com.  B.  524. 


JUSTIFICATION  UNDER  CIVIL  PROCESl 


1.  Plea  to  Imprisonment,  ^c.  justifying  under  a  Wr 

against  the  Plaintiff. 

The  form  mU  be  as  posty  772,  773,  to  the  f  f ,  setting  out  a  ca.  sa. 
and  then  proceeding  thus, — 

'*  take  and  arrest  the  plaintiff  by  his  body,  and  take  him  1 
of  confinement  in  the  said  county  of  [«SWrfy],  and  detain 
under  and  by  virtue  of  the  said  writ  and  warrant,  as  in  the 
tioned ;  and  this  the  defendants  are  ready  to  verify,  &c. 

See  form,  Kirby  v.  Dendif,  I  M.  &  W.  331. 


2.  Similar  Justification  under  a  Capias  issued  by  ore 

under  I  if  2  Vict.  c.  110,  s.  3.  (s) 

1 .  Not  guilty f  ante,  714.]    2,  And  for  a  further  plea  in  th 
fendant  says  that  before  the  said  time,  when  &c.,  to  wit,  c 
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U  B.]  at  Westminster,  duly  and  according  to  the  powers  and  provisions 
e  statute  in  such  case  made  and  provided,  by  his  special  order  in  writing 
St  behalfj  directed  that  the  plaintiflT  should  be  held  to  bail  for  the  sum 
— — ,  within  <— — *,  and  therefore  and  within  the  last-mentioned  time, 
before  the  said  time,  when  &c.,  to  wit,  on  &c.,  the  defendant,  A«  Bw 
t;secutian  crecUtoTf]  sued  and  prosecuted  out  of  the  last*mentioned  Court 
tain  writj  &c,  [setting  out  the  writ  of  capias,  with  the  indorsement  for 
hereon^  its  delivery  to  the  sheriffs  his  warrant  thereon,  and  its  delivery  to 
aiUfi,  and  execution  by  them,  **  within  one  calendar  month  from  the 
of  the  said  writ,  and  before  the  said  time,  when  &c.,  and  before  the 
appointed  for  the  return  thereof."    See  the  form,  post,  770,  771. 


OTHER  FORMS  JUSTIFYING  UNDER  CIVIL  PROCESS. 


^nder  Writ  of  Detainer,  and  Replication,  no  Affidavit  of  Deht^ 

and  other  Pleadings,  ^c. 

Young  V.  Beck,  1  C.  M.  &  R.  448  ;  3  Dowl.  ft%0, 

^lea  Molliter  Manus  Impossuit,  to  serve  Plaintiff  with  a  Writ, 

Replication,  ^c. 

Harrison  v.  Hodgson,  10  B.  &  C.  445. 


6.  By  an  Attorney. 

ey  V.  Davis,  10  East,  82 ;  and  sec  Hunt  v.  Hooper,  12  M.  &  W.  672 ; 

ante,  p.  515. 

6.  Under  an  Attachment  out  of  Q.  J5. 
Phillips  V.  Howgate,  5  B.  &  Al.  220. 

7.  The  like  out  of  Chancery,  and  Replication,  &c. 
Smith  v.  Eggtnton,  7  A.  &  E.  1G7. 

8.  Commitment  for  Contempt  of  Court  of  Bankruptcy. 
Vtm  Sandau  v.  Turner,  6  Q.  B.  773 ;  Green  v.  Elgie,  5  Q.  B.  99. 

Sc2 
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9.  Replication  De  Injuria  absque  Residua  Causa  to  a  Plea  of 

Justification  under  Process,  (t) 
And  as  to  the  said  [second]  plea,  the  plaintiff  eaith  that  though  true  it  a 
that  the  said  writ  was  issued  and  delivered  to  the  said  sherifTfand  that  the 

aaid  warrant  was  granted  and  delivered  to  the  said  ]  as  in  the  said 

[second]  plea  alleged,  (v)  yet  for  replication  to  that  plea  the  plain  lifTsaitli 
that  the  deFendant  at  the  said  time  when  8;c.,  of  his  own  wrong  and  without 

the  rciidue  of  the  cause  in  the  Baid  plea  alleged,  committed  the  swd 

trespasses  in  the  declaration  uieutioned  as  the  plaintifT  hath  above  com- 
plained against  him ;  and  this  the  plainliflTprays  may  be  inquired  of  by  the 
country,  &c. 

10,  Replication  that  the  Judgment  under  which  the  Defemlant 

justifies  was  set  aside  hy  Rule  of  Court. 
Jones  V.  Williams,  8  M.  &  W.  349. 
Obs.  Id  Iht*  caK  both  the  attorney  and  plabtifl'  hi  the  suit  are  trMpassers ;   CcdringtM 
».  Ityrf,  8  A.  &E.  449;  Brmcnv.Joaa,  15  M.  &  W.  191;  where  sec  olbet 
forms  of  similar  leplicationi.     It  is  necessary  in  a  rephcation,  shaning  that  the 
capias  under  wbicli  the  defendant  justifies  was  set  aside,  to  show  the  grouiuii  on 
Vihich  it  nai  bo  set  aside,  (Prciitke  v.  Harrison,  4  Q.  B.  857,)  because  the  nrit 
were  erroneous,  and  set  unde  on  that  ground,  no  nction  would  lie,  tbid.     Bat 
an  allegation  that  the  writ  was  "  irregularly"  issued  is  suffideDt ;   Rankia  r. 
De  Medina  1  Com.  B.  183 ;  S.  C.  2  D.  &  L.  813 ;  Brown  v.  Jones,  supra.    A 
W(i  ill   '""'  "^  execution  issued  on  a  judgment  more  than  a  year  old,  without  atri.^^ 
,,,,.,      iaonly  voidable;  and  until  avoided,  iseiuslijicatioa  to  parties  who  caused  it  M 
■„,„;   ,    baeKeculed;  Bfaachenay  v.  Burl,  iQ.B,  707. 

11.  Replication  that  the  Execution  Creditor  gave  the  Sheriff  notice 
not  to  execute  the  Writ. 

Darhr  v.  Si.  Quinliii,  12  M.  &  W.  411  ;  and  sec  milker  v.  Hunter,  :'. 
Com.  B.  324. 

A  rejoinder  that  Ihia  was  done  to  clic;it  l)ie  alloriicy  of  liis  costs  was  held  bid; 
Barkerv.  St.  Quiniin,  supm. 

PLEAS  JUSTIFYING  UNDKR  CaiMINAL  PROCESS. 

Justification  uuder  a  Judge's  Warrant  on  an  Indictment  for  Perjury. 

Ckdn-cU  V.  Blake,  1  C.  M.  &  II.  UJO. 

Tlip  plen  ihete  wai  held  bad  after  verdict  for  not  slinwiiig  that  (he  conslable  acted 
within  his  jurisdiction  ;  and  sec  Grn.i(  v.  Moicr,  S  M.  &  (J,  123.     The  pkinliff  may 

(!)  Where  llie  pUinnff  Uioulil   reply  or  of  arresliog  him,  .Vtuion  v.  HolJ'oid,  I  Cmi, 

new  assign  e.cess.ilie.  see  onlt.  724.  n.  (pi ;  11.  141. 

JHolin  ivhelher  put   in  issue  by  df  Uijuria,  (u)  Or  the  wiit  or  warrant  may  be  deaitd 

Oakti  y.  Wood,  2  M.  &  \V.  T!I8.     Ucplica-  histead  of  ihis  rorni,  see  JarmaU  >.  /J«f<r, 

lion  that  the  plainliH'  «as  in  his  dwiilliiic-  (>  M.  &  G.  30;  but  the  whult  of  ihe  pici 

house,  and   that  the  outer  door  was   dosed  cannot  be  traversed  by  il<  injiirli   gcDenlh, 

until  defeDdaot  broke  it  open  for  the  purpose  ante,  obs.  718, 
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admit  or  protest  the  trarrant,  &c.  and  reply  de  injuria  as  to  tbe  residtie;  see  id. 
Fonn  9,  ante,  742.  New  asngnment  of  excess,  ante,  724,  note  {p),  Form  3.  As  to 
the  general  issue  <*  by  statute,"  see  ante,  718. 

SON  ASSAULT  DEMESNE,  ante,  p.  722. 


WILFUL  TRESPASS. 


t^lea  to  a  Declaration  for  Assault  and  Imprisonment^  that  the  Plain** 
tiff  wilfully  trespassed  in  and  injured  Plaintiff  ^s  Close,  wherefore 
Defendant,  under  I  Geo.  4,  c.  56,  took  him  before  a  Magistral; 
and  Replication  that  the  Trespass  was  not  wilful,  ^c. 

Looker  v.  Halcomh,  4  Bing.  1 83. 

An  adjudication  by  a  magistrate  under  the  Game  Act  for  a  trespass  to  land  may  be 
giren  In  evidence  under  the  general  issue,  per  Alderson,  B.,  Robinwn  v.  Vavghtan, 
8  a  &  P.  252. 


11.  PERSONALTY. 


1.  Not  Guilty,  ante,  714. 

2.  Denial  that  the  Goods  are  the  Plaintiff  W, . 

Osc  Under  this  plea  the  plaintiff  will  establish  a  primft  facie  case  by  proving  that  he 
was  actually,  {Young  v.  Hichens,  6  Q.  B.  606,)  or  constructively  by  his  agent, 
servant,  &c.,  {Bertie  v.  Beaumont,  16  East,  33,)  or  by  relation,  bs  executor, 
&c.,  (Thorpe  v.  Stalltoood,  5  M.  &  G.  760,)  in  possesiion  of  the  gpods;  1  Chit 
PL  7th  ed.  195,  ante.  See  the  observations  to  the  similar  plea  in  trespass  to 
Realty,  poMt,  748.  •  \ 

In  answer,  the  defendant  may  show  that  he  has  a  better  right,  and  that  the  plain- 
tiff's right  was  acquired  by  a  fraudulent  conveyance,  ASiby  v.  Minnitt,  8  A.  & 
£.  121 ;  or  that  his  right  of  possession  is  stronger  than  the  plaintiff's,  because 
the  defendant  has  a  lien  on  the  goods,  Richards  v.  Sh^ons,  15  L.  J.  35, 'Q;  B. ; 
or  that  a  third  person  had  a  better  right  than  the  plaintiff,  and  that  Mich-  tldtd 
person  authorized  the  defendant's  acts  of  trespass,  Ashmore  v.  Hartfy,  7  C.^  P« 
601 ;  Nelson  v.  Cherril,  8  Bing.  31 6 ;  but  the  fact  that^  a  thhrd  person  had  a 
better  title  to  the  goods  than  the  plaintiff,  is  no  defence  in  answer  to  the  plain-' 
tiff's  prim&  facie  case  of  possession,  unless  such  third  person  is  shown  to  have 
authorized  the  defendant  m  his  act  of  trespass ;  Carter  v.  Johnson,  2  Mood.  & 
Rob.  263 ;  2  Saund.  47  c,  d.  A  plea  by  a  sheriff  was  held  bad  as  an  aigumen- 
tative  denial  of  the  plaintiff's  property,  which  justified  seizing  the  goods  under 
a fi.  fa.  against  a  third  person ;  Harrison  v.  Dixon,  12  M»  &  W.  142;<  iS.  A  1 
D.  &  L.  454. 

1.  Not  ^Itff,  ante,  714.]  2,  And  for  a  further  plea  in  thi^  behalf  the 
aieleiidant  saith  that  at  the  said  time  when  &c.,  {v)  the  said  goods  and  cba(l)tQl» 
nrthe  declaration  mentioned  were  not  nor  was  either  of  them  or  any  part 
.dmreof  the  goods  and  chattels  of  the  j^aintifT,  in  manner  and  ferni  as  the 

above  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 
r,  &c. 


■1"  * 


<«)  Or  "  at  any  of  the  said  several  times      ittioa  be  laid  with  a  conHmutndt,  4nt§,  710, 
^'-'  he,,**  if  Uis  trespasses  in  the  decla*      note  (y). 
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3.  The  like,  where  the  Declaration  conlaius  other  Charges  than  for 
neizing  Goodi.(w) 
1.  Nolgmltii,anU,7li.']  3.  And  foi- a  further  plea  in  this  behalf  M  to 
KO  mucli  of  llio  [first  count  of  tbe]  declaration  ai  charges  the  defeadani 
with  Btiizing  and  taking  the  said  goods  and  chattels,  [or  "  part  of  the  said 
goods  and  chattels,  to  wit.  Sec."  enmncrating  ihem],  and  converting  and  di»- 
poaing  thereof  to  his  onn  use,  the  defendant  saith  that  at  tbe  said  time  nha 
Sec,  (a)  the  said  last-tnentioned  goods  and  chattels  were  not  nor  was  dihei 
of  thera  or  any  part  thereof  the  goods  and  chattel*  of  ibe  plaJnlifTin  lOJuuier 
and  form  as  the  plaintifTIiatb  above  alleged;  and  of  this  the  defendant  put! 
himself  upon  the  country.  Sec. 


4.  Assignees  of  a  Bankrupt. 


4.  Assignees  of  a  Bankrupt. 

Saa  tbe  obiervations  in  Trover  by  and  against  fluigneei  of  a  banknljiti  vrhieb  ut 

for  tbe  most  part  applicable  iu  trespass,  iinic,  6S7.     Forms  by  a  aheriff  ausd  hy  imig- 

neei.jMi/,  747,  Form  2. 

BANKRUPTCY. 

Ptea  of  Plaintiff's  Bankruptcy,  in  Trespass  for  taking  Goods, 

Brewer  v.  Day.  11  M.  ft  W.  (538. 

Where  Ibo  personal  injury  lo  a  banloiipt  Is  the  primary  cause  of  action,  nicb  u 

trcanut  far  eatering  hi*  house,  selling  hit  goods  and  annoying  bit  family,  (before  his 

bankruptcy),  tbe  aiiiguees  cannot  sue  for  il,  but  tlie  bankrupt  may  ;   Rogert  \.  Spcna 

13  M.  &  W.571.  

C.\TI'1.E,  CiOODS,  ,S.-.-.— DAMAGi;  TKASANT,  K.'c. 

1.  J ustificalion  for  sviz'uig,  &ic.,  (.'aide  under  it  Distress  Damage 
f-nscuiLii,) 

1.  Not  guilli/.aiilr,  III,)     2.  And  tor  a  liiviliL'r  plc.i  in  this  bch.-ilf.i;^ 
the  deft^iidant  snilh   that   brfor,,.  and  ;U  liic  siiid  linio  "l.cn  &-c.  bo  was   lan- 

fully  possL-:^s<..d  ((,)  of  u  c-rmin  dose  [calked ,  (fc)]  situiitc  in  tlio  pari=K 

of ,  in  the  county  aforcs:iid,  (c)  and  bccausu  the;  said  cattli;  before  ar..l 


(<L)  Sec  ,N>.r,  750.  note  (o). 

(lO  Ai  to  showing  till,,  iM  ,iojl,  74e,  noi. 

(.)  K(;c.,ole(f),.i<pm.7.«. 

(.'  >• 

(y)  Sec  formi.  I>;e  v.  I.fath.,d^U.  3  \\\h. 

(b)  lti«cmsnotiiecess.irjto  oinieorpir- 

-20;  lSjuiid.-J21.'i.olul;  nnd  »»:  a  ^illlilaI 

lii'ulurlv    de^critie    llio   elosc;    <ee    B,„ul  >. 

Corn)  in  Hover,  Witdiug  i.AUiiiuh.'J  A..\  K. 

Umclm,  -i  Ad.  ^-t  K.  20.     In   tbal  case  th.c 

8(>1 ;  but  sec  ante,  ()B9.   und  a  [ilea  under 

oliisu  \\'.a  ninieJ,  and  plaintiff  replied  ih:i 

5  &  6  Will.  4,  c.  S!».  JuslifjinK  selling  the 

defendant  i»s  not  possMseJ  "  of  ihe  close  io 

food.  LbjIw.  V. /funi/.   15  l-aiv  Journ.  ■>1-1, 

iveie  allegtJ  lo  be  ealing  ;'■  and  il  wis  h=li 

y.B. 

Ihc  iilainiill'  was  not  only  bound  to  piovc  ba 

|>g»c3»ion  ul  a  close  of  ilie  name  slated,  but 

cepl  some  of  the  irespisses  iiot  juslili^ililv. 

thai  Buth  >vas  the  close  in  which  ilie  cillle 

"tie  calin^,  &c.     In  geueial  dt  injuHi  a  a 

alleged  conversf™.  sec  T^'Tkr  v!  tW.,  i   Jl. 

K"ud  toplicalion;    when   not,   &ec  pod,  716, 

Itla.  655,  in  error ;  5.  t.  in  K.  U.  3  T.  It. 

note  U  ). 

392. 

<c)  If  in  another  county,  sea  anw,  Wl. 
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at  the  said  time  when  &c.,  were  wrongfully  in  the  said  close  eating  the 
grass  there,  and  doing  damage  there  (d)  to  the  defendant,  the  defendant  at 
the  laid  time  when  &c«  seized  and  took  the  said  cattle  in  the  said  dose  ai  a 
dittreM  for  the  said  damage,  and  led  and  drove  the  same  out  of  the  said 
dos«  to  a  certain  common  pound  in  the  said  parish,  and  there  impounded 
tfae  said  cattle,  and  kept  them  impounded  for  the  time  in  the  declaration 
meniioned,  being  the  trespasses  in  the  declaration  mentioned ;  and  this  the 
deftttdant  is  ready  to  verify. 

2.  The  like  hy  a  Pound  Keeper ,  stating  the  delivery  of  the  Cattle  t6 

him. 

Mason  v.  Newland,  9  C.  &  P.  575. 


3*  Justification  by  a  Lord  of  a  Manor  for  seizing  Cattle  because 
they  were  trespassing  on  the  Common ;  and  Replication,  badness  of 

the  Pound. 

Wilder  v.  Speer,  8  A.  &  E.  548. 

A  conyersion  by  the  defendant  after  the  distress  must  be  specially  relied ;  Dye  V  • 
FeatherMe,  3  Wils.  20;  and  see  4  T.  R.  364;  1  Stark.  173. 


4.  Plea  justifying  shooting  a  Dog  for  trespassing  on  Plaintiff  *s 

Close  after  Notice  to  the  Owner. 

Cann  v.  Faceyt  4  A.  &  E.  68. 


5.  The  lihefor  attacking  Plaintiff. 

Morris  V.  Nugent,  7  C.  &  P.  67» ;  Ciark  v.  Webster,  1  C.  &  P.  106 )  see 
1  ^und.  84;  2  Lutw.  1494. 

6.  The  lihefor  worrying  Sheep* 
S  Ch.  Ph  7th  ed.  356 ;  1  Saund.  84. 


7»  Plea  justifying  driving  Plaintiff's  Sheep  into  a  Highicay  because 
ikey  were  in  Defendant's  Close ;  Beplication,  Defect  of  Fences 
te^ffeen  the  Close  from  which  they  escaped  and  the  Plaintiffep 
•0M0A  Defendant  was  bound  to  repair. 

Carruthers  v.  Holtis,  8  A.  &  E.  113. 

{J)  A  dktrssi  damage  feasant  can  only      tbem  to  prevent  their  doing  ftirtlMf  danigtl 
hk  tikeii  while  the  aninals  were  actaally      HVrNff  t.  Biggi,  3  C.  &  &•  81. 
6fliBg  damage,  or  if  it  be  necessary  to  detain 
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8.  Replication  to  Pleas  Damage  feasant. 

De  injuriS  may  be  replied  unless  the  defendant  daims  title  to  and  not  mere  powei- 
lion  of  the  close,  ante,  718 ;  and  the  pogtesaion  of  the  close  maybe  traversed.  Bond  *. 
Dotmtrm,  2  A.ScE.  2G.  Excesi  abould  be  specially  replied ;  ante,  724.  Replication 
that  the  close  iu  which  the  catlio  were  leized  adjoined  a  highway,  and  that  they  were 
wrongfully  driven  from  the  highway  into  the  clmc  by  the  defendant ;  Lt/om  v.  Martin, 
8  A.  &  E.  612.  Right  of  common  ;  1  Saund.  222.  See  replication  that  the  horseand 
cart  seized  were  in  the  actual  use  of  the  plaintiff,  ficfdv.^dom,  12A.&E.649i  bat 
be  careful  in  using  that  form,  see  Bumh  v.  Kenainglon,  1  Q.  B.  679.  Reph'catioo 
that  defendant  sold,  by  writing,  to  plaintiff  a  crop  of  grsas,  and  entry  to  cut  it;  if  the 
contract  of  tale  was  not  in  writing,  license,  ante,  715,  should  be  replied,  to  whuh  the 
defendant  might  rejoin  a  counleruioud ;  per  FaAe,  B.,  ibid. ;  and  KB  Wood  r.  Lett- 
bitter,  IS  M.  &  Vf.  S3S. 


9.  Pleajuitifying  the  Removal  of  Goods  encumhermg  Defendant's 
Premises,  (e) 

1.  Not  guilty,  ante,  714,  2.  Denial  of  property,  ante,  743,  Form  2.] 
S.  And  for  a  further  plea,  as  to  the  seizing,  taking  and  carrying  away  tbe 
said  goods  and  chattels  in  the  said  declaration  mentioned,  the  defendant 
saith  that  at  the  said  time  when  &c.,  he  was  lawfully  possessed  {f)  of  s  cer- 
tain close,  situate  in  the  pariah  of ,  in  the  county  aforesaid,  (g)  and 

because  the  last  mentioned  '  goods  and  chattels,  before  and  al  the  said  time 
when  &c.,  were  wrongfully  in  and  upon  the  said  close,  encumbering  the 
same,  and  doing  damage  there  to  the  defendant,  he  the  defendant,  Kt  the 
said  time  when  &x.,  seized  and  took  the  same  in  the  said  close,  and  remoTcd 
and  carried  ihem  to  a  small  and  convenient  distance,  (h)  to  wil,  in  the 
said  parish,  dJirf  (/icrc  left  the  same  for  the  plainltff's  rise, {i)  being  the  tres- 
passes in  the  introductory  part  of  this  plea  mentioned  ;  and  this  the  de- 
fendant is  ready  to  verify,  Srf, 


10.  Plea  justifying  {by  a  Surveyor  under  a  local  Act)  removing  Lad- 
ders which  encumbered  a  Street;  Replication,  a  License  granted 
by  the  Surveyor  to  set  up  the  Ladders  for  building  Purposes. 


Dav, 


.  UM.  &  W.  ID! 


(t)  See  forms,  Neville  v.  Coeper,  2  C.  Sl  M, 
329 1  Driwill  V.  F,m-Ur,  3  B.  &  Ad.  735 ; 
Aclaad  v.  Luiley,  9  A,  &  E.  879,  and  in  the 
cases  ciled  infra  in  the  Doles.  Sec  form  in 
Irespass  for  slopping.  &c.  waggon  and  horses, 
and  replication,  that  plainlitT  went  apoD  the 

der  a  custom  of  Ihe  country,  Hptding  v.  Pig- 
gall,  7  Bing.  465, 

(f)  Or  the  defendsnl  may  show  tilU  in 
3lhet  person,  alleging 


pUiiitiff  relies  only 
see  id. 


te  (c). 


a  another  county,  see 
It  IS  Dot  necessary  (r 
llo<,iI  V.  Doanlan.  2  Ad.  &  E.  2 


a  demise  from  . 
Ad.  &  E.  741 


and  ibis  is  someLim 


visable,   49   dt  injurii   generally  cannot  in       were 

such  esse  bt  replied,  a«  11  nay  be  wbete  the      Ltui 


(/i)  1/ A.  wrongfuliy  places  _ 
building,  11.  may  lawfully  go  epoa  A.'t  ckae 
adjoioiug  the  building  tor  the  purpose  of  re- 
moving and  deposiliog  ibe  g«>ds  there  far 
A.'s  use  ;  Km  v.  Shtinard,  2  M.  &  W.  424. 

(i)  This  plea  is  disproved  on  a  replicitim 
lU   iiyuri.i,   if  11    be   shown   ihat  defendiM 
lockeil  up  the  goods  in  the  place  where  ibtj 
~  seiied,  and  look  away  the  key  i /oDMi '■ 
I,  7C.J(P.343. 
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PAYMENT  OF  MONEY  INTO  COUET,  mUe,  716. 


PROCESS.— SHERIFFS. 


1.  Juttificatian  under  a  Fieri  Facias  against  the  Plaintiff's  Goods* 

TIm  ibrm  will  be  as  po$t,  771,  to  the  f  |,  and  fhen  proceed  thus : — 
".(lid  leise  and  take  in  execution  the  said  goods  and  chattels  of  the  plaintiff 
[h  the  mtrodnctory  part  of  this  plea  mentioned],  for  the  purpose  of  levying 
9ie  moneys  so  directed  to  be  levied  by  the  said  indorsement  on  the  said 
prrit,  and  by  the  said  warrant  as  aforesaid,  as  they  lawfully  might  for  the 
cause  aforesaid,  which  are  the  several  alleged  trespasses  in  the  said  dedara- 
tibn  [or  *  introductory  part  of  this  plea']  mentioned ;  and  this  the  defend- 
intt  are  ready  to  verify,  &c." 

2.  Plea  by  a  Sheriff  to  Trespass  hy  Assignees  of  a  Bankrupt^  for 
'  seising  the  Bankrupt's  Goods,  that  the  Defendant  seized  under  a 

Pi.  Fa.  before  Fiat,  and  without  Notice  of  a  prior  Act  of  Bank- 
Tupicy. 

'■■     Chetton  r.  Gibbs,  12  M.  &  W.  Ill ;  S.  C.  1  D.  &  L.  420. 

Similar  forms  in  Idmundt  v.  Lawley,  6  M.  &  W.  286;  Moore  v.  Phillipt,  7  M.  & 
W.  i86;  Wkiimare  v.  Roberttan,  8  M.  &  W.  463;  Untoin  v.  St.  Qiim/tn,  11  M.  & 

ar^77;  &  C.  2  D.  N.  S.  796;  and  Belcher  v.  Magnay,  12  M.  &  W.  102;  S.  C.  1 
,  k  L.  420 ;  Aldred  v.  Corutable,  6  Q.  B.  370.  These  forma  were  in  trover,  but  may 
aMybetidapted  to  tregptm.  It  would  seem  that  this  defence  might  be  taken  under 
(b^  :P^.of  *'  90  property,"  (antef  743),  in  those  cases  where  the  sheriff  has  actually 
MM  toe  goods  before  fiat,  as  in  such  case  the  property  is  changed,  under  2  &  3  Vict. 
B>  29,' but  !f  the  trespass  be  merely  the  teigmg,  then,  though  the  sheriff  is  justified  in 
ieiBii|^  yet  inasmuch  as  the  property  remains  in  the  bankrupt,  and  is  in  the  assignees 
bj  raracni,  the  sheriff  should  plead  specially.  See  the  obs.  per  Parke,  B.,  in  Samuel 
r.  Duke^  3  M.  &  W.  622,  which  seem  applicable  in  trespass  though  not  in  trover, 
mts^  684|  n.  (/);  and  see  Edwards  v.  Hooper,  3  M.  &  W.  363. 


im  JReptication  as  against  a  Party  sued  with  the  Sheriff,  that  the 
Judgment  was  on  a  Warrant  of  Attorney  given  by  Way  ofFraudu* 
lout  Preference. 

Aldred  v.  Constable,  4  Q.  B.  676 ;  and  see  ante,  672,  Form  4« 

L  iiepUcation  that  the  Judgment  was  on  a  Warrant  of  Attorney ,  that 

ike.  Fiat  issued  within  two  Months  of  the  Execution  and  Sale,  and 

. .  that  the  Sheriff  sold  with  Notice  of  the  Act  of  Bankruptcy  and 

"'-Cke^on  v.  Gibbs,  12  M.  &  W.  Ill ;  and  similar  form  in   WIdtmore  v. 
Sokitaoih  8  M.  &  W.  466 ;  and  see  the  forms,  ainU,  670  to  672. 
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5.  Similar  Replication  that  the  Judgment  was  on  a  Cognovit  given  by 

Way  of  fraudulent  Preference. 
Scon  V.  Lenh,  7  C.  S:  P,  347  ;  and  similar  form  that  it  was  on  a  warrant 
of  aHorney  given  by  way  of  Traudulent  prefiirence,  Raivdon  v,  Wcnitoortk, 
2  D.  N.  S.  287 ;  5.  C.  !•  M.  &  W.  36  j  ante,  672,  Form  4. 

6.  Plea  hy  a  Bailiff  that  he  acted  wider  an  Attachment  out  of  t&s 
County  Court  to  compel  the  Plaintiff  to  appear  there  by  seizing  laa 
Goods ;  Jieplication,  a  Supersedeas  issued. 

Btonn  V.  Copley,  7  M.  &  G.  S53.  (*) 


in.  REALTY. 

Not  guilty,  in  Treipasi  to  Realty,  as  ante,  p.  714. 
By  thfl  New  RuleSi  "  In  actions  of  irespass  quart  dausum  fteg'U,  tlic 
plea  of  not  j^ui'ly  shall  operate  aa  a  denial  that  the  defendant  committed  the 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  tbe  plaintiff'^ 
posaesaion  or  right  of  poasession  of  that  place,  which,  if  intended  to  be  de- 
nied, must  be  traversed  specially ;"  ante,  714. 

Nat  vnllty,  in  tbU  action,  thenfore  admits  the  plaintiff's  ^U  and  pommak,  and 

simply  dcnieii  the  alleged  feci,  tliat  the  defendant,  by  bimaelf  or  bis  sen-ant  or  cattle,  as 
tliu  cliavgc  niiijr  be,  coiiiiiiitleil  llie  Irfsji;i53ts  bill  in  llic  ilichiiitiou,  aiiJ  nu  CJCust  or 
jusdjlculioii  can  be  sel  up.  _____ 

I'LKAS  l)i:NVIN-(i  IT.;UNTirt"^  TITl.E, 

1.  Plea  that  the  House  vr  Close  is  Mi  the  Plaintiff's. 

Ous.  Sec  tlie  observations  on  fbu  siniiiav  ploa  tu  Iresjiass  tur  sci^iiij;  {:ouc!s,  unit,  7  [J, 
This  plea  uicaJia  that  Ibc  plaijiLill'  bad  jiot  at  ibc  lime  of  Uiv  Iros^ass  nucU  a 
jiuiscssiuii  at  till.'  elosL'  &c.,  as  irill  enable  biin  lu  niaintaiii  tliat  action  ;  Hcalh 
T.  Mllniird.  2  llinc.  N.  C.  US;  Wficclu-  v.  Moutrjlon^  2  U.  It,  J33.  It  is 
ncgatiTcd  by  the  plaintil I' proving  an  actual  pusacssian  in  himiielf,  (we  1  Chil. 
n.  7lh  e<l.  H)(i,)  however  sliglil,  encb  an  by  orersecvi  wliu  biclose  a  waste, 
Alalxm  V.  Coiik,  1  Biug.  N.  L.  :IS)2;  by  ii  leuaiit  (even  against  his  landlord) 
"' ■    s  la[id  under  an  agiemnctit  for  a  lease,  Aleronilcr  v.  liuicnits,  4  Bing. 


N.  C.  rai);  or  by  n  leniaie  serv 
JW/i»«/,8C.  4-P.  087;  andai 
auIKec,  tliouL'Ii  sucli   posaeasion 
title,  ICI.il.l'l.Ttbed.  108. 

than  that,  be  will  be  dereated  c 

ant  ill  |H)aaegaiuii  of  ber  bed  room,  Leicis  v. 
i  against  a  \iroiig-doer  the  mere  possession  will 
would  not  avail  against  one  having  a  better 

not  Hufticient ;  and  if  plainlid' prove  no  more 
in  this  plea ;  thu^  a.  lessee  before  cntr^-  cannot 

(ft)  In  ihU  ease  llic  law  was  much  di) 
cussed  as  lo  vshctlier  a  sheriff  is  liable  foi  ih 
acts  of  his  baililf.  and  ihe  Court  held  ihi 

:■       uiiJcr  the  eiieumsUQCCS  suled  in  tbc  replica- 
e        lion,  the  slieriffwaj  not  liiblf  for  Ihe  tort  of 
It      the  bailiff  after  the  supersedaai  had  iuued. 
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support  treniass;  nor  can  an  heir  who  hat  not  entered  sue  an  abater  in  that 
form  of  action;  see  3  Stark.  £v.  tit  "  Trespass;"  1  Chit.  PI.  197.  But  pos- 
session in  many  cases  impliedly  follows  the  property,  Hebbett  v.  Thomas,  1 
C.  M.  &  R.  861 ;  Rex  v.  Mayor  of  London,  4T.  it  26 ;  and  the  party  entitled 
is  constructively  in  possession  and  may  sustain  trespass ;  id.  This  applies,  it 
would  seem,  particularly  in  those  cases  where  from  the  nature  of  the  property 
constant  manual  occupation  cannot  well  be  had.  Thus  the  lord  of  a  manor 
claiming  the  wastes,  or  the  owner  of  the  soil  of  a  jaublic  highway,  may  main- 
lain  trespass  against  persons  injuring  the  soil,  &c.  or  the  waste  or  highway,  on 
proof  of  title,  without  showing  actual  possession,  it  not  being  proved  by  defend- 
ant to  have  been  at  the  time  in  another  person;  Lade  v.  Shepherd,  1  Wilt.  110 ) 
Meqfor  of  Northampton  v.  Wardy  1  Wils.  107 ;  2  Stark.  £v.  %d>i  tupra. 

And  A  patty  having  the  strict  legal  title  end  poueuory  right  may,  by  entry,  &c. 
acquire  a  sufficient  constructive  possession  to  enable  him  to  sustain  trespass 
against  a  wrong-doer  in  actual  possession.  Thus  in  Butcher  v.  Butcher,  7  B. 
&  C.  399,  where  the  plaintiff  having  the  legal  title  entered  on  the  land  (by 
going  thereon  and  beginning  to  plough,  &c.)  with  intent  to  take  possession, 
although  he  did  not  declare  that  such  was  his  intention,  it  was  held  he  might 
maintain  trespass  against  a  person  wrongfUlly  in  possession  at  the  time  of  the 
entry,  and  who  without  quitting  possession  desirea  the  owner  to  go  away,  and 
in  fact  Continued  his  wrongful  possession  afterwards ;  and  see  Newton  v.  ifor- 
landf  1  M*  &  G.  644.  In  these  cases  entry,  &c.  upon  part  and  parcel  of  the 
rntate  in  the  name  of  the  whole,  gives  sufficient  constructive  possession  of  the 
whole  for  this  purpose ;  Bulwer  v.  Bultoer,  2  B.  &  Al.  470. 

It  is  therefore  evident  that  in  trespass  a  question  of  title  may  be,  and  often  is, 
raised  and  decided,  although  ejectment  is  more  commonly  resorted  to  and  is 
fvnerally  more  appropriate  for  the  purpose. 

Jhnor  mctual  potseuion  (see  Devett  v.  jBroiem,  5  Bing.  7 ;  Hall  v.  Davis,  2  C.  &  P. 
ad;  Dyson  v.  Collick,  5  B.  &  Al.  601 ;)  is  of  iUelf  sufficient  to  enable  the 
possessor  to  maintain  trespass  against  a  wrong'iloer,  that  is  a  party  who  enters 
and  cannot  prove  a  superior  or  better  title  or  possessory  right  m  himself,  or  in 
another  person  who  can  be  proved  to  have  authorised  his  entry.  In  other 
Words,  a  new  trespasser  cannot,  by  the  very  act  of  trespass,  immediately  and 
trithout  acquiescence  gain  a  sufficient  possession  to  enable  him  to  maintain  tres- 
pastf  and  drive  the  person  whom  he  ejects  to  prove  his  title ;  Browne  v.  Dato- 
ton,  12  A.  &  £.  629.  But  actual  possession  even  under  a  void  lease,  or  of 
crown  land,  suffices;  Graham  v»  Peat,  1  £a8t,  244;  Chambers  v,  Donaldson,  | 
11  East,  63;  Harper  y,  Charlesworth,  4  B.  &  C.  574;  Catterisv.  Cowper,  4 
Taunt.  547. 

The  Courts  of  Queen's  Bench  and  Exchequer  have  differed  as  to  whether  the  title 
of  the  plaintiff,  as  distinguished  from  his  mere  possession  of  the  close,  can  be 
controverted  under  this  plea;  Whittington  v.  Boxall,  5  Q.  B.  139;  Harrison 
r«  Dixon,  12  M.  &  W.  142 ;  <$.  C.  1  D.  &  L.  454 ;  meanwhile  it  will  be  safer 
to  plead  libervm  ttnementum,  together  with  the  plea  that  the  close  is  not  the 
plaintiff's.  These  two  pleas,  with  not  guilty,  and  the  plea  Form  3,  post,  751, 
will  all  be  allowed  together,  Morse  v.  Appleby,  6  M.  &  W.  145 ;  S.C.8  DowL 
203. 

1.  Not  guilty,  ante,  714.  ^.  Deny  the  property,  as  ante,  744,  Form  5,  or 
lUad  (fiher  appropriate  pleas,  if  the  seizing  any  goods  is  charged,']  3.  And 
or  a  fturtber  plea  in  this  bebalfj  [as  to  so  much  of  the  said  declaration  as 
imrgtM  the  defendant  with  breaking  and  entering,  {following  the  words  in  the 
btbsraiiim,)(m)']  the  defendant  saith  that  tl.c  said  close  in  which  &c.,  (n)  was 

i_I^MiM>Wi*M^  fc*         ■       ■■i_ri  ■-  !■■■-    ^M-    I     ^^ifc  ■  I    B^rM-M  1-^1    1-1 — fc      II      ■■-■r      ^ — r~^ -r*— t-M-m-T'»-Tf"^i ^- -a^   —m-     i    r     t 

(m)  That  this  is  the  proper  mode  of  plesd-      but  charees  for  iDJuring  real  property. 
ogp  wot  Flitehtrr,  Marillier ,9  A,  biK*  45*!',  (n)  VVhere    the    cuUiog    grass,    hedges* 


(o),  pott,  750.  Of  course  the  words  gates,  5cc.  is  also  charged,  it  is  not  uuusual, 
irlthia  tM  brackets  will  be  omitted,  if  the  though  the  declaration  show  they  belong  to 
iHlole  declaration  or  count  contdn  nothing     the  close,  to  a? er  here  *'  and  the  said  grass 
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not  nor  was  any  part  iliereof  at  the  said  times  when  &c.,  or  eilber  of  ihcm, 
nor  is  it  the  close  of  the  plaintiff  as  in  the  aaid  declaration  alleged  ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Liberum  Tenementum. 

Obb.  Thia  plea  was  held  good  oti  special  demurrer  in  Harvey  v.  Btydget,  14  M.  &  W. 
437.  It  is  supported  by  proof  of  «ny  estate  oi  freehold,  whether  in  fee,  in  t»i^ 
or  for  life  only,  and  whether  in  poaspssion  or  expectant  on  llie  determination  <rf 
a  term  of  yeora ;  but  it  doe*  not  apply  to  the  case  of  &  freehold  estate  in  re- 
mainder or  reTersioD,  expectant  on  a  parliculat  estate  of  frrthoU,  nor  to  <ofy- 
hold  tenure  [  1  Sound.  347  d,  note  6  ;  1  Chit.  PL  7tli  edit. ;  nor  u  the  pies 
»itttwned  by  evidence  of  a  tenancy  in  common,  Voyce  v.  Voi/ce,  Gow,  B. 
201. 
Ill  effect  is  to  admit  that  plaintiff  is  in  poneasion,  and  that  defendant  is  piimi 
facie  a  wrong|-doEr,  but  that  he  can  prove  title  to  himself  by  deed,  or  tweal; 
yeara'  possession,  (Grke  v.  l,evtr,  9  Dowl.  246;  Lcmpriert  v,  Humfrey,  3  A. 
&  E.  186;  3fm>re  M.  Appleby,  6  M.  &  W.  149;}  in  tame  part  of  tfie  demtstd 
cIdk,  and  that  it  is  on  this  part  all  the  acts  complained  of  have  been  done  ;  the 
defendant,  therefore,  is  not  bound  on  this  plea  to  prove  a  title  to  the  lekolt 
dote.  Smith  v.   Royiton,  8  M.  &  W.  381 ;  and  see   Weblier  v.  Sparktt,  efted 

Where  in  treapaas  to  land,  the  removal  of  plaintiff's  goods  is  aUo  charged,  and 
defendant  claims  tilU  to  the  land,  he  should  plead  it  and  justify  the  removsl; 
and  it  seemi  to  be  insufBcienl,  nt  to  the  gnodi,  lo  plead  only  that  the  close  was 
not  the  plainUff's ;  see  Form  3,  infra,  note  (o).  Where  the  /rtchold  title  wn 
in  the  defendant,  the  plainlilf  cannot  safely  deny  lib.  ten.,  but  should  specially, 
showing  his  poaiessory  interest  by  demise,  &c. 

Since  3  &  4  Will.  4,  c.  27,  the  right  of  property  is  dependent  for  its  very  existence 
upon  the  right  of  entry,  and  therefore  if  tnc  defendant's  coac  be  that  he  has  becD 
in  possession  of  the  close  for  twenty  years,  this  wotild  seem  the  proper  plan, 

1.  Not  giiifli/,  aiilc,  7l'l.  ".  Denial  thai  cl'isc  lios  )>!ainliff''s,  niilc,  'iOi 
Form  1.]  ;i.  And  for  a  Hirtlier  ple:i  in  tiiis  bchiili;  (o)  the  defendant  says 
that  the  said  close  ["''  '/  thtii:  lir  sacral  closes, (p)  "the  said  closes,"]  in 
which  &c.,  at  the  said  several  times  ivlieu  &c.,  was  :ind  now  is  the  close, 
soil  and  freehold  [or  "  were  and  now  are  the  closes,  soil  and  freehold,  and 
each  of  tlicni  was  and  is  the  close,  soil  and  freehold,'']  of  the  defendant, 
wherefore  the  defendant  in  his  own  riiiht  at  the  said  several  times  when  itc, 
broke  and  entered  the  said  close  in  which  &-c.,*  and  committed    therein  the 

[Sc],  vMjre  rol  [ftcj  Ihc  [close]  jruis  [ftc]       diimaKe,  .kc..  Jofend.idt  removed    ihem.  u 
of  the  pisinlitr,"  as  in  tlie  Jeclatatio  ............ 

Iliaih  V.  Miia-ard,  2  Biiig.  N.  C.  98. 

(d)  Tate  care  to  eiccul  from  the  plea  any 
trespasses  cliargetl  in  llie  declaration  wliic't 


house  aa<i  taking  zooi!, 


only  to  personal  property,  (not  slated  if  defcnil ant  claim  bath,  lie  n 

to  belong  lo  the  (.lose),  ur  to  tlic  person,  to  )liG  house  and  goods  ueic  not.  oor  wis  dlhei 

which,  of  couiie,  this  plea  can  tie  no  answer  ;  of  them,  the   house  and   cDods  of  ptainnf, 

liobemv.  Taytoi:    1    Coin.  U.  117;  S.  C.  3  nmlo,  ftc;  see  form  ifoigh  v.  BtUhir.  7  C. 

D.  ft  I,.  4.     And   then  in  another  pica  aa  to  &  P.  389. 

the  goods,  deny  ihal  ihey  wcie  the  goods  of         {pi  The  ifisue  on  this  plea  is  to  be  tAto 

(he  plainlitr,  (see  Form  3,  ante,  lii.)  if  Ihey  distributiiely,  and  defendant  may  succeed  is 

were  not  so  ;  oi,  if  lh«y  were,  plead  as  to  the  to    one  close    and   plaintiff  as    to    anolbci ; 

gooila  thai  defendanl  was  possessed  of  aclose,  Phyihian  v.  Whin,  1  M.  It  W,  216. 
and   because  ibe  goods  wete   there    doing 


PLEAS,  &c.  IN  TRESPASS  :~III.  REALTY. 


751 


said  several  supposed  trespasses  in  the  declaration  mentioned,  using  no 
more  force  and  violence  than  was  necessary  (q)  for  the  purpose  aforesaid. 

If  the  declaration  charge  the  seizure  and  asportation  of  chattels  not  stated 
to  belong  to  the  close,  and  which  are  admitted  to  be  plaintiff  *s  property ,  state 
at  the  asteriskf  **  and  with  feet  in  walking,"  ^c,  justifying  all  the  trespasses 
to  the  close  in  the  words  of  the  declaration^  and  then  proceed  thus : — 

''  And  because  the  said  goods,  &c."  as  in  Form  9,  ante^  746,  from  th^ 
mterisk. 


8.  Another  Form^ustifying  as  the  Servant  of  the  Freeholder — and 
where  the  Gates,  ^c,  are  also  claimed  as  part  of  the  Freehold,  (r) 

1.  Not  gmltyf  antCf  714.]  2.  And  for  a  further  plea  in  this  behalf,  (s)  the 
defendant  says  that  the  said  close  in  which  &c.,  in  the  declaration  mentioned, 
before  and  at  the  said  several  times  when  &c.,  in  the  declaration  mentioned, 
waa  the  close,  soil  and  freehold  of  one  E.  F.,  [and  that  the  said  gates,  locks, 
slaj>Iea«  binges,  hedges,  fences,  plants,  vegetables,  herbage,  trees  and  under-* 
wood,  [as  in  the  declaration,"]  before  and  at  the  said  several  times  when  &c., 
were  respectively  afiSxed  to  the  soil  of  the  said  close,  and  parcel  of  the  said 
freehold  of  the  said  E.  F.,]  wherefore  the  defendant  as  the  servant  and  by  the 
command  of  the  said  E.  F.,  (t)  at  the  said  several  times  when  &c.,  broke  and 
entered  the  said  close  in  which  &c.,  and  committed  therein  the  said  several 
supposed  trespasses  in  the  declaration  mentioned;  and  this  the  defendant  i^ 
ready  to  verify,  &c. 

4-  Meplication  to  a  Plea  of  Liberum  Tenementum,  denying  it.  (u) 

.  Comiaiencementt  antCf  21.]  — -  Saith  that  the  said  [close,  or  <<  doses,"]  in 
Xfbich  &c.,  was  not  at  the  said  times  when  &c.,  or  either  of  them  the  [closci] 
^4Hk  and  freehold  [if  several  closes,  say  "  nor  was  either  of  them  the  dose* 
WqSI  and  freehold,"]  of  the  defendant  as  in  the  said  —  plea  alleged ;  and 
fllis  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


(f)  At  to  theie  words,  Harvey  v.Brydges, 
}4  M.  &  W.  440.  Simble,  they  are  not  ne- 
pmuuf,  as  the  plaintiiT  must  new  assign  if 
the  wendaDt  entered  in  a  yiolent  manner, 
^ad  with  a  breach  of  the  peace,  ibid.,  per 
Ptek^,  B. ;  and  see  Wright  v.  Burroughs,  16 

j:..j.6,c.p. 

(r)  See  aimilar  pleas  justifying  as  the  ser- 
vant of  a  copyholder,  stating  the  copyhold 
mait  Bnmn  ▼.  Story,  1  M.  &  G.  117; 
IWfourfOfi  V.  Pritehard,  4  M.  &  G.  783. 
.  {»)  See  ante,  notes  (m)  and  (n),  749. 
'{t)  If  the  freeholder  and  his  servant  plead 


together,  say,  *'  the  defendant  in  his  own 
right,  and  the  defendant  as  the  servant,  &c." 
The  plaintiff  may  reply,  denying  that  defend- 
ant was  the  servant  or  had  the  authority  of 
the  freeholder;  Chambers  v.  Donaldson  11 
East,  65 ;  but  under  such  a  replication  he 
cannot  show  a  lease  from  the  freeholder. 
Ewer  V.  Jones,  16  L.  J.  Q.  B.  42 ;  and  this 
replication  will  not  be  supported  by  proof 
that  the  freeholder  is  an  infant,  and  the  de- 
fendant the  receiver  of  his  rents  appointed  by 
the  Couit  of  Chancery,  ibid, 
(tt)  Ante,  obs.  750. 
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6.  Replication  to  a  Plea  of  Liberum  Tenementum,  stating  a  Semtm 
hy  Dffendant  to  Plaintiff,  (x) 
Commencement,  ante,  21,]  —  Saith  (hat  Tvliitat  the  said  [close]  wa«  the 
close,  «oiI  and  freeliold  ofilie  defendant,  and  before  tbe  said  lime  when  &c., 
to  wit,  on  [^c,  dnif  a/ demiie],  the  defendant  demised  (j)  the  said  [elose] 
with  the  appurtenances  to  the  plaintiff,  to  have  and  lo  hold  the  same  to  the 
jilsintiB;  for  and  during  and  unto  ihe  full  end  and  term  of  [one]  year  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended,  [and  so  on  from 
year  to  year  for  so  long  time  as  ihey  the  plaintiff  and  defendant  should 
respectively  please,]  by  virtue  of  which  said  demise  the  plaintiff  afterwards 
and  before  the  said  time  when  &Ci|  entered  into  the  said  [close],  and  became 
and  was  possessed  thereof,  and  continued  so  thereof  possessed  from  tbeoee 
until  the  defendant  afterwards  and  during  the  continuance  of  the  said  demisGj 
to  wit,  at  the  said  time  when  &c.,  of  his  own  wrong,  broke  and  entered  the 
■■id  [close]  and  committed  tlie  said  several  trespasses  in  the  introductory 
part  of  the  loid  [second]  plea  mentioned,  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  against  the  defendant ;  and  this  the  plsifltifl' 
ii  ready  to  verify,  &c. 

6.  In  Trespass  Quare  Clausum  Fregit: — Pka,  that  Defendaut  tool 

Tenant  to  the  Freeholder,  giving  the  Plaintiff  colour,  (j) 

1.  Not  guiUi/,  ante,  7H'    S,  Denial  lltat  close,  ^-c.  is  plaintiff'tt  mtt, 

74ff.    S.  Liberum  tenementum,  ante,  750.]    4.  And  for  a  fuithor  ple«(ff}  i^ 


(i)  Sec  [1  similar  form  -talid-,'  ii  Joniisc  by 

Whiir.  1  M.  ^  \V.  217.     Ill  trespass  lo  lanJ. 

if  [hcdcf.ncc  be  lliat  llic  plaiadir.  »li<>  hu 

r.«ii,<-hn;   ;i    M    ■>   i:.;.-7,  .lul  i;..,l,  73-1, 

llio  frcuiiolJ,  is  oul  of  [Josscision  by  a  demiie, 

nole(/).      l':-i   .     ^  1  !■        ^■.i<siO|.i.cl. 

it  is  for  (lie  defendant  lo  itbul  llie  pceiurnp- 

U^„ih,.-i.','  ■..  :               ;    .1.  ,\  (J.  7h;j. 

If  ll.e  Jufi^i.ur ..,■        u    iluiy  the 

clearly  poviiii;  a  demise.      If  Ihe   lotrn  in 

(knii^c,  licrai,:...'^,.,     I„    L^rhi..^    !li,H   the 

rjHo  (a  yard)  be  Burroundcd  by  several  houMi 
demised  by  tha  plainlilT,  llie  mere  fact  Ihit 

plainliff  al  llio  lime  ii  was  miiilt   Uad  ngrcij 

Id  Live  uu  ]>oi,£es.ioii  lu  llie  dtrcnJaiit  hI.i^ii 
lie  v,khJ,   r..mh.,  V.  /.„uT£,«f,  R  l\  \  I'. 

llie  lonanis  of  ibe  housei  us«  Ihe  place  in 
uhicb,  &c.  for  some  porposes  referrable  la  ao 

7-2n.     n-|,..e  a  loul  i.lea,U  (;/..  ,*«.  to  ;;n  »c- 

ea-emcnt.  is  no  evidence  of  a  demise  of  iho 

li,..,  bv  T  :;--:hc\-Wi.  .he  lall.T  shimld  nol 

land  ur  yaiil  with  the  houses  ;  and  tliere  be- 

!■'  ■!■■     I'.    1  ■  ■    ■' Ill    Tfi'ly  llie    copyhold 

inj;  uu  etideuce  whelher  the  vard  formed  pitl 

^,,  1  ,    ■  .             //.,.. /,"s,  i  Com.  i;. 

ul'  tl:i-  demise  or  not.  llie  Courl  held  that  ihe 

j:,.l^c  ounht  n„l  la  bave  kfi  it  lo  ihe  jury  lo 

Nil)-  «iic.iher  the  biidiord,  it  tbe  lime  of'ihe 

{,)   ir  Ll,L-,l.mi>d  «:is  uudascii.  sU  it 

demise  of  tliciiouses,  had  leseiied  tlie  yinli 

oula5".i(c,  ■)7;),17-1. 

Ibe  cJllD^liou  bciiie  wheiber  he  had  ,(<»it«i 

(0  liirm,  .\c.   K,ii««Ksl,  V.  C'ri,;...-,  5  M. 

it.  nol  whether  he  bad  rntrwd  it;    lUbbtr, 

&  G.  727.     Noe  as  10  thU  pka,  ,»,lt.  GOG. 

V.  riwm,,    1  C.  iM.  A:  K.  B6I.     At  to  lb« 

obs-i  Colli.  Dig.  J'kader.a  M.  JO;    riim.i 
V.  Jc-di.,.  3  AS.  &  l;.  74-2 :   Special  Form, 

tiff  succrobng  as  lo  one  close,  and  defend- 

nuihiaa  V.  IlViito.  1  M.  &  \V.  Sl<i :  ai.d  >ce 

anl  .Ts  10  Ibe  olbcr,  «here  ibere  are  several 

anollict  foini  of  suli-Jemisc  aiiJ  leplicalion 

rloses,  in  ibo  above  instance,  see  Phuiiiaa  t. 

llV.ilf,  iifii  jiipm.    See  in  general  a.    _   ._. 
V.  CiiJgt,  iiipr-i ;  and  see  a  fiirm      mode  of  claiming  lil)e,  and  llie  deicriplian  « 
mise  from  llie  Ireelioldcr  for  sisly       Ibe  difterent  eslales,  Indci  "  CovetiaoU" 
assignment  of  the  residue  of  Ihe  (a)  'I'lieie  pleas  will  be  allowed  logelher: 

,  janifyini;  as  A.'s  seivant.  and       .I/oi-m  v,  A,-pltbv,  G  M.  &  W.  H5 ;   S.C 

8DoHl.20a. 
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this  behalf  [or  if  part  only  of  the  trespasses  be  justified^  confine  the  plea  ac' 
cordinglf/])  the  defendant  says  that  one  J.  S.,  before  the  said  time  when 
&C,,  to  wit,  on  the  — ^  day  of  — — ,  a.d,  — ,  was  seised  in  his  demesne 
M  of  fee  of  the  said  [close]  in  which  ^c,  and  being  so  thereof  seised, 
before  the  said  time  when  &c„  to  wit^  on  the  day  and  year  last  aforesaid, 
by  a  certain  indenture  then  made  between  the  said  J.  S.  of  the  one  part, 
and  the  said  defendant  of  the  other  part  (one  part  of  which  said  indenture, 
leakd  with  the  seal  of  the  said  J,  S.,  the  defendant  now  brings  here  into 
CQurt)|  the  said  J.  S.  did  demise  (6)  unto  the  defendant  the  said  close  in 

which  &c.,  to  hold  the  same  from  the day  of then  last  past,  to 

the  full  end  and  term  of  —  years  thence  next  ensuing,  as  by  the  said 
Indenture  appears  [or  if  the  defendant  claim  as  yearly  tenant,  state,  '*  and  the 
aaid  J,  S.  being  so  seised  before  the  said  time  when  &c.,  to  wit,  on  [4*^.], 
demised  the  said  close  in  which  [SrcJ]  to  the  defendant,  to  have  and  to  hold 
the  same  to  the  defendant  for  one  year  then  following,  and  S9  on  from  year 
to  year  for  so  long  a  time  as  the  said  J.  S.  and  the  defendant  should  respec- 
tively please,'']  By  virtue  of  which  demise  the  defendant  afterwards,  before 
the  said  time  when  &c.,  to  wit,  on  [4*^*]*  entered  upon  the  said  dose  in 
which  &c.,  and  became  and  was  possessed  thereof  for  the  term  aforesaid, 
and  the  plaintiff  claiming  the  said  close  in  which  &c.,  by  colour  of  a  cer- 
talii  charter  of  demise  to  him  thereof  pretended  to  be  made  for  the  term  of 
his  life  by  the  said  J.  S.(c)  long  before  the  said  demise  by  him  to  the  de- 
fendant in  form  aforesaid  made  (whereas  nothing  of  or  in  the  said  close  in 
which  &c.,  ever  passed  (d)  by  virtue  of  that  charter),  before  the  said  time 
when  &c.,  entered  into  and  upon  the  said  close  in  which  &c. ;  and  there- 
ii|Nm  the  defendant  afterwards,  to  wit,  at  the  said  time  when  &c,,  entered 
Hltp  end  upon  the  said  close  in  which  &c,,  in  and  upon  the  plaintiQ"s  pos- 
■eision  thereof,  and  committed  the  trespasses  in  the  declaration  mentioned, (e) 
9M  it  was  lawful  for  him  to  do  for  tlie  cause  aforesaid ;  and  this  the  defendant 
is  xeady  to  verify. 


d)  See  a  similar  form  that  the  freeholder 
teeMI  to  an  intsmediate  party  for  twenty^ 
INM  Ttara,  who  aub-demised  to  the  defendant. 
Hepneation  that  such  iDterroediate  party  de- 
BMSsd  to  F.  for  tbiee  yeara  before  the  aaid 
dei^ae  to  the  defendant,  and  that  F.  aaaigned 
te  Ihe  plaiattflr.  Rejoinder,  that  the  laat  demise 
WM  ee  the  tenof  of  keepio|  in  lepair  and 
eitif  fsr  non-rapair,  &c, ;  Wright  v.  Bur- 
Wika,l6L.J.C:P.6. 


CO  This  is  ths  uaual  form  of  giving  colour ; 
Mii  ilsph,  4th  edit.  930.  The  defect  in  the 
fib  0VSD  by  tbia  colour  ia,  that  the  charter, 
ti^ewi  a  ^barter  of  demiae  for  life,  is  not 
jfkAd  U  a  /fpffmtnt,  and  doea  not  appear 


to  have  been  accompanied  by  livery  of  aeiain ; 
Bteph.  338,  note.  In  Wright  v.  Burroughs, 
16  L.  J.  C.  P.  8,  it  was  objected  that  aince 
8  &  9  Vict.  c.  106,  ss.  2,  3,  livery  of  seisin 
ia  no  longer  necessary,  and  therefore  that  this 
mode  of  giving  colour  was  now  incorrect. 
The  Court  overruled  the  objection,  but  it  was 
not  taken  on  special  demurrer, 
(d)  The  words  '*  into  the  ppaaeaaion  of  the 

Slainliff,"  are  here  inserted  in  the  foim  in 
tephen,  but  are  not  in  3  Chit.  PI.  and  other 
modern  forms,  and  seem  to  be  unnecessary. 

(0)  If  the  removal  of  goods  be  justined, 
see  Form  9,  ante,  746. 
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7.  Replication  thereto.{f) 
CotnmetteemenI,  ante,  21.]     And  the  plainlifl*  ss  to  the  said  -         plea  saitli 
ihat  the  said  J,  S.  did  not  demise  the  said  close  in  which  [^'cj  '"  '^^  ^' 
fendant,  as  in  that  plea  alleged  \  and  this  the  plainliS* prays  may  be  inquired 
of  by  the  country,  &c. 

8.  Plea,  in  Justification  of  a   Trespass  on  Plaintiff's   Chse,    thai 
Plaintiff  placed  Defendant's  Goods  there,  and  Defendant  entered 
to  retake  them. 
Patrick  V.  Colerick,  3  M.  &  W.  483.     And  see  Anthony  v.  Ilaney,  8  Biug. 

ISG. 

9.  Plea  that  Defendant  entered  Plaintiff's  House  to  reclaim  his 

Wife  who  was  wrongfully  harboured  titere. 
lemt  V.  Pontford,  8  C.  &  P.  687  ;  and  see  Webb  v.  Beaian,  G  M.  i  G. 
1055,  as  to  the  right  to  enier  to  reclaim  goods  which  had  beea  stoleti. 


10.  That  Defendant  entered  Plaintiff's  House  in  perambulating  IA4 

Boundaries  of  a  Parish  under  a  Custom  to  thai  effect. 

Taylor  t.  Devey,  7  A.  &  £.  4(ja. 


1 1 .  Thai  Plaintiff  had  sold  Govds  to  Defendant,  and  had  thereby 
given  him  a  Licence  to  come  and  tahe  them  from  and  out  of  his 
House. 

Wood  V.  Manky,  II  A.  &  E.  3t. 


12.    Thai  Plaintiff  wroiiyfuily  placed   his   Goods  in    Defendant's 
Close,  wherefore  Defendant  entered  Plaintiff's   Close   to 
them.(g) 

Rea  V.  S/ianeood,  3  M.  &  W.  |24 ;  and  see  ante, 

(/)  See  foim  denying  demise  by  la  agent  51 

of  plainliff'B,  iriJkiiiiv.  BDulrAer,  3.M.&G.  h 

807.    The  replicatloD  cannot  b«  -if  injui-iA  753,  note  (6).  " 
geneially;  the  plaintiff  must  leply,  denying  (g)    A  plea  jatlifying  entering  into  »n- 

the  seisin  in  fee  or  the  demise  ;  Vii  iuti  v.  ollier's  close  to  abate  a  nuisance,  must  (bow 

J(i.l<in,3Ad.&E. 741. cited an»,746,n.(/);  previous  noliee  to  remove  11,  that  tbe  pUinuff 

or  he  may  reply  a  prior  demise  to  him  fiom  was  a  wfong-doer  io  placing  it  there,  or  that 

or  through  the  freehalder,  vr  that  the  demise  it  was  immediatelydangeiouatolireoi  bealik; 

to  defendant  nas  surrendered,  &c.,  and  a  Jimiiv.  Willumi,   II  M.  &  W.  17G.    And 

subsequent  demise  by  the  freehalder  10  him,  see  pan,  770,  and  aiitt,  737, 
the  plaintiff,    So  the  plainliir  may  reply  a 
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13.  Plea,  justifying  entering  a  House,  because  it  was  let  on  the  Terms 
tkeii  if  the  Tenant  did  not  repair,  ^c.  the  Landlord  might  re-enter 
wiik&ut  legal  Process, — and  averring  Nonrepair,  ^c. 

Commencement ^  ante,  SI.]  —  Says  that  long  before  the  plaintiff  was  pos- 
sessed of  or  had  any  title,  estate  or  interest  in  the  said  house  in  which,  &c., 
to  wit,  on  [4*^.],  the  defendant  (h)  was  seised  in  his  demesne  as  of  fee  (t)  of 
aiui  in  the  said  house  in  which,  &c.,  and  being  so  seised,  before  the  said 
thkett  when,  fire,  or  any  of  them,  and  before  the  plaintiff  was  possessed  of 
or  bad  any  estate,  interest  or  title  of,  in  or  to  the  said  house,  to  wit,  on  [^c], 
the-de&ndant  demised  to  the  plaintiff  the  said  house  in  which,  &c.  as 
tenant  thereof  to  the  said  defendant,  for  [one]  year  then  next  following,  and 
ao  on  from  year  to  year  for  so  long  as  they  should  respectively  please,  the 

first  jear  to  commence  from  the day  of then  last  past,  at  and 

under  the  yearly  rent  of  ;£ ,  payable  quarterly  on  the  24th  day  of  June, 

the  29th  day  of  September,  the  25th  day  of  December,  and  the  25th  day  of 
March  in  each  and  every  year,  by  even  and  equal  portions,  on  the  terms 
that  the  plaintiff  should  [as  in  the  instrument  of  demise,^  repair  and  keep  in 
tenantable  repair  the  said  dwelling-house  during  the  continuance  of  the  said 
demise  and  tenancy,  and  that  if  the  said  plaintiff  should  not  repair  or  keep 
in  tenantable  repair  the  said  house  during  the  continuance  of  the  said  de- 
mise and  tenancy  [or  if  the  said  rent  or  any  part  thereof  should  be  unpaid 
fourteen  days  next  ader  any  day  on  which  such  rent,  or  any  quarterly  part 
thereof  should  become  due,]  then  it  should  be  lawful  for  the  defendant  to 
enter  on  the  said  house  without  any  ejectment  or  process  at  law,  and  to  have 
•gain  add  repossess  the  same,  and  all  occupiers  thereof  to  expel  and  remove ; 
nnd'  ihd  plaintiff  then  agreed  to  the  terms  of  the  said  demise  as  aforesaid, 
and  then  entered  accordingly  into  and  upon  the  said  house,  and  under  and 
1^  virtue  of  the  said  demise,  and  then  became  and  was  possessed  thereof 
Soir  the  said  term  and  tenancy  so  to  him  thereof  granted  as  aforesaid,  the 
lerersion  of  and  in  the  said  house  then  and  during  all  the  time  hereafler 
mentioned  being  in  the  defendant ;  and  the  defendant  further  saith,  that 
afterwards  and  during  the  continuance  of  the  said  demise  and  tenancy,  to 
wit,  on  [4*<^*],  and  before  the  said  times  when,  &c,  the  plaintiff  wholly 
omitted  and  neglected  to,  and  did  not  nor  would,  repair  (A;)  nor  keep  in 
tenantable  repair  the  said  [house],  and  the  same  was  then  suffered  and  per- 
mitted to  be,  and  the  same  then  was,  in  bad  and  untenantable  repair  by 
reaaon  of  the  same  not  being  repaired  and  kept  in  tenantable  repair  accord- 
wy.  f  the  said  agreement,  and  the  same  continuing  in  such  bad  and  un- 

(JkJ  Or  the  plea  might  state  that  a  third  holder,  lee  Wright  v.  Bttrrought,  16  L.  J. 

Mtftf  dtaHmd,  Slid  justify  a  re-entry  under  C.  P.  6. 

fipWthority.    8ee  form,  Roberti  ? .  Taylor,  (k)  The  breach  of  the  itipulation  to  re- 

3  D*  &  L.  4  ;  5.  C.  1  Com.  B.  1 17.  pair,  &c.  may  be  utated  ai  in  the  precedents 

(t)  Or  tiUe  might  be  derived  from  the  free**  in  covenant,  ante,  477. 

FAET  11.  3  D 
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tenanCabIc  repair,  afterwards  anil  at  the  said  times  tvhen,  &c.  the  defendant 
for  and  by  reason  of  ilie  said  bre^b  of  die  t«rra8  of  the  iaid  deroiM,  fM 
in  pursuance  and  under  and  by  virtue  of  the  uinie,  and  the  said  poirer 
therein  contained,  enter  into  and  upon  the  said  IioUBe,  tbe  outer  door  thereof 
being  then  open,  and  did  take  poaaession  ihcrcof,  and  the  same  again  ban 
and  repossess,  (/}  wliicb  are  the  several  supposed  ire&passes  in  the  said  de- 
claration [or  "  introductory  part  of  this  plea  mentioned"3  i  ■nd  ihie  the 
defendant  is  ready  lo  verify,  Sic.  (m) 

14.  Replication  to  the  last  Form,  showing  Facts  making  the  Defend- 
ant a  Trespasser  ab  initio  by  converting  Goods  which  he  found  in 
the  House. 

lioUrli  V.  Taijlor,  S  Dowl.  &  L.  4  ;  S.C.7M.  SeO.  690. 
See  also  Kacaaegh  V.  Cadge,  7  M.  Si  G.  316;  S.  C.  1  D.  &  L.  928;  and  u  ta  Ikf 
right  of  forcible  re-entry  againit  a  peraoe  wraniirully  wilhlioldinB'  po<MMion>  ■■•  iHd. 
and  Nrvlonv.  Harknd,  I  M.  i-  G.  e«j  and  also  Hoiny  v.  hryd^a.  UM.&W- 
437;  S.  6".  3D.  &L.  35;  Wright  y.  Burroughi,  \6h.i.C.V.Ui.  The  I  Geo.*, 
C.87,  B.  1,  does  not  extend  to  cases  of  a  tubsiitlng  leue  forfeited  by  conditiOTi  brakn; 
Doe  y.  Sharplev,  15  L,  J.  341,  Eich.  j  post,  790.  If  the  defendant  baa  waived  a  fat- 
feiture  incurred,  that  should  be  specially  replied ;   Woirall  v.  Clare,  2  Camp.  029. 


15.  Similar  Justification  for  entering  a  Farm,  on  the  ground  if 
Breach  by  the  Tenant  of  the  Conditions  of  Cultivation,  and  aim 
for  mortgaging  the  Leate.  (m) 

Jfnmmond  v.  Colin,  3  D.  &  I,.  16+. 


IC.  Similfir  Jiislificatloii  on  the  rjround  that  the  Landlord  had  k> 
the  Farm  on  the  Trims  that  /iffcr  Notice  to  quit  the  incomiti 
Tenant  might  enter,  ami  lu-vrring  such  iXullrt',  and  that  Defendant 
mis  the  incoming  Tenant,  {m') 

M.hnrw  M:f.T',  l.i  I,.. I.  Q.|{.  l-u. 
N.  It.  Tlic  Court  held  in  tli;it  c:im^  llint  ,1,-  hiiurr}  nu-],l  he  roplicd. 


17.  Pica  justifijhui  Entrg  into  a  Dwelling -home  under  a  Dower  in  a 
Deed  from  a  Lessee  who  possessed  the  Premises  before  Plaintiff. 
givini/  the  Plaintiff  Colour,  {m) 

Foulh.^  V.  Scarfc,  4  ,M.  .S:  G.  12G  ;   H.  C.  i  Sc.  N.  R.  71  (. 


(1)   A   plea   which   went   on  io  jusiifv  as- 

in  iboplainlift';   lUberU  \:  Taylor,  3D.iL. 

s.-iullinE  ll>«  ptainliflT  because  he  icsisi^a  being 

11  i  S.C.  IConi.U.  117. 

turned  oul  oC  ihc  liouse.  wai  UM  bail,  in- 

(in)  It  would  seem  itiete  defences  coild 

aimucb  as  such  an  aiaault  can  only  be  juiUlicd 

of  leave  and  license ;  Tomkint  v.  Lavttiia. 

UC.kJ'.  731. 
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18f  PUa  of  justification  of  Entry  into  a  Close  to  hunt^  ^c.  under  a 

Right  granted  by  a  Freeholder  whose  Title  accrued  before  Pktin- 

tiff's,  {m) 

Wickham  v.  Hawker,  7  M.  &  W.  63. 


19.  Similar  Plea  under  a  Right  created  by  a  Tenant  for  Life  by 

virtue  of  a  Power  contained  in  a  Will,  (m) 

Dayrell  v.  Hoare,  12  Ad.  8(  E.  356. 


ALIEN. 


Pl^  to  (respuss  a.  c.  f.,  that  plaintiff  was  an  alien  and  held  under  a  lease  void  by 
■litate,  Lapiere  v.  Mcintosh,  9  A.  &  £.  857 ;  but  this  plea  will  require  alteration  in 
fflqAwnuly  with  the  provisions  of  7  &  8  Viot.  c.  66,  which  allows  an  alien  to  hold  a 
twep^one  years  lease  for  the  purpose  of  residence  or  occupation ;  and  see  WooUon  Vi 
8$^timoni,  12  M.  &  W.  129. 


COMMON  OF  PASTURE. 


},  Justification  for  entering  Zand  with  Cattle,  3fc.  under  a  Bight  of 
Common  of  Pasture  enjoyed  for  Thirty  Years,  (n) 

1.  Ifot guilty,  ante,  714*  %•  Denial  that  close  is  plaintiff's,  ante,  748.]  3.  And 
fbr  •  flirther  plea  in  this  behalf  [or  if  some  of  the  trespasses  are  not  justified, 
C&s^bss  the  plea  to  those  which  are  so]  the  defendant  saith  that  for  the  full 
period  of  thirty  (o)  years  next(p)  before  the  commencement  of  this  suit,  (q) 
dM  letpactive  occupiers  for  the  time  being  of  a  certain  messuage,  farm  and 
laad  with  tho  appurtenants,  situate  in  the  parish  aforesaid  [if  the  fact  he  so], 
in  ibm  county  aforesaid,  have  actually  had,  used  and  enjoyed,  and  been  ac« 


Cm)  8ee  ante,  756,  note  (m). 


This  plea  is  founded  od  the  Prescrip- 
liaii  Act,  2  &  3  W,  4,  c.  71,  the  provisions  of 
wl^bi  in  relation  to  rights  of  common,  have 
\emi  alrtadf  cited,  antt,  528,  obs.,  and  646, 

.  Mrts  (iii)»  The  fonn  of  plea  is  sanctioned  by 
Af  §tb  section  of  the  act,  which,  with  the 
MCMofis  tbereoQ,  will  be  noticed  hereafter, 
ftm,  obs.  775,  776,  tit.  **  Ways."  As  to 
flints  of  conimon  in  general,  and  the  remedy 
■V  actUw  on  tbe  case  for  disturbing  such 
i^tS|S(0  ante,  628,  obs, ;  Rowon  v.  Jenkiiit 
S,iit»)t  0U»  See  the  forms  of  pleas  in 
limpafS  of  prescriptive  rights  of  common, 
«  .IMOribUlg  m  i  que  ettate,  &c.,  ArUtt  v. 

"Ws,  7  6.  fc  C.  349;  6  B.  &  C.  672; 
jmlfjf  ▼•  Weinwri^htf  5  B.  &  Ad.  395 ;  and 
•Ot  Taiions  ploadiogs  aod  poiots  decided 


''■- 


thereon,  id.  But  the  former  mode  of  plead- 
ing is  not  only  now  unnecessary,  but  is  less 
advantageous  to  the  defendant.  See  form,  5 
Ad. &  £.414,415.  Where  a  plea  claimed  an 
immemorial  right  of  herbage  for  the  defendant 
and  his  ancestors,  it  was  held  that  this  was 
not  proved  by  proving  a  grant  eighty-one 
years  ago  from  one  who  then  had  tnt  right ; 
Welcome  v.  Upton,  5  M.  U  W.  402;  S.  C. 
6  M.  &  W.  536 ;  7  Dowl.  475.  Plea  of 
common  per  cuute  de  vicinage,  Clarke  v. 
Tinker,  15  L.  J.  Q.  B.  10;  ante,  539,  d.(s). 

(o)  Add  another  plea  stating  iisty  years,  if 
there  be  evidence  to  support  it ;  see  pott.  111, 
note  {h). 

(p)  This  word  is  unnecessary;  Janet  v. 
Pnee,  3  B.  N.  C.  52 ;  see  poit.  111,  note  OU 

(g)  Foit,  in.  notss  (»),  (H). 


u  D^ 


758  PLEAS,  &c.  IN  TRESPASS :— III.  REALTY. 

cuatomed  to  use  and  enjoy,  as  of  right  (t)  and  without  interruption, 
of  pasture  («)  in,  upon  and  throughout  the  snid  close  in  which  Sec,  for  all{l) 
their  commonable  cattle,  levant  and  couchant,  in  and  upon  the  said  ineMuage, 
farm  and  land  with  ihe  appurtenants,  every  year  at  all  times  of  the  ye«r,{ii) 
as  to  the  said  messuage,  farm  and  land  with  the  appurienanis  belonging  aod 
appertaining ;  and  the  defendant  further  saith  that  during  part  of  the  said 
period  of  thirty  years,  to  wit,  before  and  at  the  said  several  times  when  Src^ 
he  was  die  occupier  of  the  said  messuage,  farm  and  land  with  the  appur- 
tenants, wherefore  the  defendant  (i)  at  the  said  limes  when  &c.  entered  into 
the  said  close  tn  which  &c.,  in  order  to  turn  and  put,  and  did  then  ttirn  and 
put  into  and  upon  the  same  hia  the  defendant's  own  commonable  cattle, 
levant  and  couchant,  in  and  upon  the  said  messuage  and  land,  with  the  a{v 
purtenanls,  of  the  defendant,  to  wit,  the  said  cattle  in  the  said  declaratioa 
mentioned,  to  use  the  said  common  of  pasture  of  the  defendant  there,  and  lo 
10  doing  the  defendant  at  the  said  times  when  &c,  with  his  feet  in  vralking 
unavoidably  trod  down,  trampled  upon,  consumed  and  spoiled  a  little  of  the 
grass  and  herbage  then  growing  and  being  in  the  said  close  in  which  Sic., 
and  subverted  and  spoiled  a  little  of  the  earth  and  soil  of  tlie  said  close  in 
ivhich  &c.,  [as  in  dcclaralion,']  and  the  defendant  with  the  said  cattle  did  then 
depasture  and  consume  other  the  grass  and  herbage  there  then  growing  and 
being ;  and  because  before  and  at  the  said  limes  when  &'c.,  the  said  close  in 
which  &c.,  had  been  and  was  wrongfully  inclosed  with  and  by  means  of  the 
said  fences  and  gates  [according  to  the  detlaTtifion']  in  the  said  declaration . 
mentioned,  bo  that  without  breaking  down,  pu1l6ig  down,  prostrating  and 


removing  ihe  ^aid  fonces  and  pairs  tlu 

■  defendant  could  not  use  or  enjoy  his 

said  common  of  pasture  in,  upon  and  tl 

irouiihinit  iho  said  close  in  which  5.e., 

in  so  ample  and  beneficial  a  manner  a 

s  he  otherwise  mipht  and  would  and 

ought  to  have  done,  fho  defendant  at 

the  said  times  when  &c.  broke  down 

and  prostrated  the  said  fences  and  gati 

?s,  and  took  and  removed  the  same  to 

a  small  and  convenient  distance  and  (1 

iiere  left  the  same  for  tlie  defendant's 

(r)  Tlieso  woids  are  essential,  (wil,  778. 

selions  in  which   such  richl  uf  way  or  torn- 

nole  («). 

mon  as  aforesaid,  or  other  similar  ivay.   is  <o 

(*)  A  plea  claimine  i   rislil  1o  turn  calile 

jikadud  lliat  the  allc'.'aliDns  as  lo  Ihe  ettenl 

on  ihi:  /■■(■"»  i<,  i,«-,  nul  =a>iug  foi  whDl  pgi- 

■jI  the  riiihl  are  capal.le  of  Wing  con^IrutJ 

pose.  is  bad  ;   liaiUa  v.  A,.plii,:..>.  G  A.  A  K. 

distnUlJvely,  ihcv  shsil  lie  taken  diitribu- 

101, 

livelv;'  N'e.v  Uutes.  "  V.   In  Tre^^pass.'- 

(i)  "  5.   And  where  in   an  acllon  of  trei- 

{.'.)   If  Ihe  cbim  he  limiitd   lo  paiiiculir 

pass    9«ar<    ./.,„««,   />,.;,    il.e     Jef.mlnni 

periiids,  slate  the  fitt  aecnrdinElv  ;   see  antr. 

pleads  a  rishl  of  tumn™  .J  ,w.t.-if  for  divers 

530.  nule  (0-     Uj  Ihe  New  Ku'les.  ■■  Pleas 

kinds  of  cattle,  ti.  gr..   horses,  sheep,  oicn 

of  light  of  commnn  at  all  times  of  Ihe  vear. 

and   tows,   and   issue   is  taken   liierogn.  if  a 

and  of  such  Ti|:ht  ai  poriieu1n(  limcg  or'ia  a 

riKhl  of  conimon  for  some  pariieuhi  kind  of 

(inalific.)  manner,  are  nol  lo  be  allowed.- 

(i)   If  thepleahebytheoecupier'sscrram. 

a  (erdict  shall   pass  for  <he  ilefendanl  in  re- 

state ahove  that  "  one  E.  F."  was  ihe  oceu- 

spect  of  such  of  the  trespasses  proved  as  shall 

'."  at  the  said  limes,  &c..  ai 
;s3ary  alterations  afterwards. 
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use,  doing  no  unnecessary  damage  to  the  plaintiff  on  the  occasions  aforesaid, 
as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the  supposed  tres- 
passes [add^  "  in  the  introductory  part  of  this  plea  mentioned,  and,"  if  the 
plea  be  not  pleaded  to  the  whole  declaration,']  whereof  the  defendant  hath 
above  complained  against  the  defendant ;  and  this  he  is  ready  to  verify. 


2.  Replication ;  Denial  of  the  Thirty  Years*  Enjoyment,  (y) 

Commencement,  ante,  23.]  —  Saith  that  for  the  full  period  of  thirty 
years  next  before  the  commencement  of  this  suit,  and  before  and  at  the 
said  times  when  &c.,  the  respective  occupiers  for  the  time  being  of  the  said 
messuage,  farm  and  land  with  the  appurtenants,  have  not  actually  had,  used 
or  enjoyed,  or  been  accustomed  to  have,  use  or  enjoy,  as  of  right  and  without 
mterrnption,  common  of  pasture  in,  upon  and  throughout  the  said  close  in 
which  &c.,  for  all  their  commonable  cattle,  levant  and  couchant,  in  and  upon 
the  said  messuage,  farm  and  lands  with  the  appurtenants,  every  year,  at  all 
times  of  the  year,  as  to  the  said  messuage,  farm  and  land  with  the  appur- 
tenants belonging  and  appertaining,  in  manner  and  form  as  the  defendant 

liath  in  his  said  plea  alleged ;  and  this  the  plaintiff  prays  may  be 

inquired  of  by  the  country,  &c. 

3.  Other  Rights  of  Common^  S^c. 

ToriMuy,  Wilson  v.  Willes,  7  East,  121 ;  Grant  v.  Gunner,  1  Taunt.  435  ;  Arlett 
▼.  EUit,  7  B.  &  C.  346;  to  dig  stones,  Peppin  v.  Shaketpeare,  6  T.  R.  748;  minerals, 
Hwle  V.  Cm^,  9  M.  &  W.  450 ;  Paddock  v.  Forrester,  3  M.  &  G.  903 ;  of  a  copy- 
bofder  to  dig  coal,  Anglesea  v.  Hatherton^  10  M.  &  W.  218 ;  and  see  Wilkinson  v. 
Pfoud,  11  M.  &  W.  33 ;  to  dig  cla v  for  making  bricks,  Clmftonv.  Corby,  2  Q.  B.  813; 
mfat  of  common  under  the  award  of  an  inclosure  act.  Bailiffs  of  Godmanchester  v. 
fkiUipif  4  A.  &  £.  554;  new  inclosure  act,  9  &  10  Vict.  c.  119;  common  per  cause 
de  pianage,  ante,  529,  note  (e). 


CUSTOM. 


Plea  justifying  under,  to  erect  Stalls  on  a  Common  at  Fairs. 
Tyson  v.  Smith,  6  A.  &  E.  745 ;  S.  C,  in  error,  9  A.  &  E.  406. 

See  also  CUnfton  v.  Corby,  2  Q.  B.  813 ;  and  see  Eltoood  v.  Bullock,  6  Q.  B.  383, 
felted  jMf<9  **  Way ;"  and  see  a  form  in  replevin,  justifying  taking  cattle  under  a  custom 
iof  the  forest  of  Dartmore  to  cause  drifts  to  be  made  of  cattle  depasturing  in  the  forest, 
oidsr  to  take  them  to  a  pound  where  it  might  be  ascertained  whether  they  were 

itrays,  Sec,  Mortimer  v.  Moore,  15  L.  J.  Q.  B.  118.     De  injurid  may  be  replied  te 

plaa  justifying  under  a  custom,  ibid. 


(y)  See  decisions,  &c.,  pott,  7B0,  note  (a). 
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Many  of  iba  forra*  for  avowries,  Ac,  in  replevin,  antt,  0»3,  mi»y  aaaliy  h»  oonruM 
IlUo  plett  in  Ireipass  jiulifyiug  digtrestes, 

1.  Plea  justifying  vnder  a  Distress  for  i?««(.(  z) 
1.  Jfot  guilt'j,  ante,  71't.  2.  Dctiial  that  goods  were  plaintiff's,  ante,  7W, 
Form  3.]  a.  Anil  fot  a  further  plea  in  this  bebalfti/ony  (wfpa«*e  cAargerf 
Khich  cannot  bejutltfied  under  a  right  qf  distress,  confine  the  plea  to  thatt  Irrt' 
fotiet  tvhich  can  be  jiuli_fied1  the  defendant  saith  lliat  before  the  said  time 
when  &c.,  to  wit,  on  [^f,],  the  defendant  demised  to  the  plaintiff  the  tud 
messuage  in  which  &c,,  to  hold  the  same,  to  wit,  from  the  day  and  year  laS 
ftfoiesaid,  for  one  year  thence  next  following,  and  so  on  from  year  to  year 
for  as  long  a  lime  as  the  plaintiff  and  tlie  defendant  should  respectiTcl; 
please,  at  and  under  a  certain  rent,  to  wit,  the  yearly  rent  of  [illOO]  payable 
[half  yearly],  to  wit,  on  [4-c.],  and  on  l^c.],  in  each  year  of  bucU  tenaoey 
Ittale  the  terms  of  the  tenancy  {a)  correctly]  ;  and  the  defendant  further  saitb 
tliat  the  plaintiff  held  and  enjoyed  the  said  messuage  under  and  by  virtue  of 
the  said  tenancy,  and  the  said  tenancy  therein  continued  until  and  was  subiiit- 
iag{b)  at  the  said  time  when  &c.,  and  that  before  the  said  lime  when  Sic.,  W 
wit,  on  the  [4'e-]'  "  certain  sum  of  money,  to  wit,  [JtiO]  of  the  rent  aforeswd 
for  a  certain  time,  to  wit,  [half  a  year]  of  the  suid  tenancy,  ending  on  a  ceriaia 
dayi  to  wit,  the  day  tnd  yeir  Itst  afbrswid,  beeatns  and  waa  due  and  in 
urear  from  the  plaintiff  to  the  defendant,  and  at  fhe  said  time  when  Jkc,  re- 
mained in  arrecir,  nhi'rcii|ioii  tlii'  ilcfciiihnit  nl  llie  said  first  time  when  &c. 
entered  into  the  s:Lid  iii.'ssua^u  ii.  niiiih  .S.c.  (tlie  oiilor  duor  of  the  same 
being  llicii  oputi  f 0  )  t"  distrain  for  ihv  said  nrrf-ais  of  rL-ut,  (./)  and  did  then 

{:i  Sec  furin-i  In  i;:i;  v,  /',■,(■,  I  (,'.  II.  ,\        iiIht.'  dio  Jtcliinljiin  tlisrges  llic  iemo»s!  of 


ill  ITrui,   1   .\l.,\.  W.  7  17;   i,T.f,(  \.  (■-■,..-«=, 

nMg    {Mt- 

,v.-™,„i  V.  ir/,;f™.i(-f.  2  .M.  .V 

W.  .■107 ; 

n,K.i^r  V.  Kich,i>.>a.    12  A.  A  t, 

:iH. 

5C..\  !'.■-;■>>.      A  :.:■!..!  ..    1  ,    .1.1  ,.-.■! 
ivlicii  ^'-^.i 1, 

(M  Till 

;  ulle^allon  ibal  ilie  lensnfv  cua- 
W  tl,e  liinc  of  (h«  .listrt^s  W  ma- 

m,i>-bci:.»'ii    ■  i.l      .    ,      ..■..( 

lerul  i  "a 

..<.(■  V.  /lirr;/,   13  iM.  .V  W.  390; 

^"t'^illw-r'',  ;i,'n.n,',m./i;.nlm'»b.'',: 

S.  C.  '1  U. 

.«l.&l..37i. 

m  blinking  open  doors,  see  }\'". 

77a,  riplc  I 

:'■). 

may  gi«e  those  fatis  in  eviJunci:  uiiilti-  lli.n 

,|■ca^c  ivlierc  inner  doors  were  bm- 

plea,  Ka^UloH  V.  01.11.-.  i.lgf.  11   M.  &.  W. 

ken,  Ilie  ( 

Weawas.  "and  in  order  to  «nr:li 

■165;  S,f.3U.N.S.I0uti;  Uiu  .thiTCKwds 

ih^rein.  and  Cor  thai  purpose  did 

are  Fiudulenlly  removeJ.  sec  ;ioi(,  7&1.   lurrn 

b....k  npo. 

>.  ,ve..  llie  said  doors  and  WU.  the 

4,  anU  llie  Jistresj  \s  ij/llie  prcnii-eB,  H.e  pk,i 

liciug  inner  doors  lad  locked  with 

mull  be  special,  irf.      I'hi"  gencr;!!  iei)Ucalion 

li>e  said  lu 

i-ks.  and  no  person  being  Iheo  pre- 

de i..J«ri.i  ig  llic  sliuve  |.lea  will  Ic  In.ulli- 

war  of  vrbom  defeodanl  could  de- 

cLenl,  a-i«r.  7m.  ..bi. ;  /I.ut.r  v.  iVuf.  »»,.,„  ,- 

Icjs  of  the  said   doors,  and   the 

:in<l  iliert-rocc  i1  is  ulien  iiiel'ul  lu  plead  spe- 

dcftiidant 

Eol  being  able   to  find  socli  keys. 

eiiUy  to  eompal  Ibe  |>l3iiililf  lo  lake  ii.ue 

alllicmg). 

lie  Iben    and    there  made  diligeal 

on  one  pail  only  of  tl,e  plea,  llicieby  admit- 

starcli  anc 

i  inqoiry  tor  the  same  ,"  sec  Gdb. 

nng  tUc  .est.    foim  of  plea  uqJ  rcplicjuoa 

Dislr.  (ia  i 

5C0.9]. 
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a&d  thefe  distnkih  the  goods  and  chattels  in  the  said  declaration  mentioned, 
then  being  in  the  said  messuage  in  which  &c.)  and  subject  to  sudh  distres^j 
ii  and  for  a  distress  for  the  said  arrears  of  rent,  and  kept  and  impotmded 
tb4  tittle  in  and  UJwn  the  said  messuage  under  tlie  said  distress^  on  the  part 
thereof  the  most  fit  and  conTenient  for  that  purpose^  according  to  the  fbml 
Of  the  f  tatute  in  such  case  made  and  provided,  for  the  space  of  fiVe  dayi,  (e) 
Itlld  at  the  expiration  of  five  days  from  such  distress,  to  wit,  on  [^c],  the 
ddbildant  removed  the  said  goods  and  chattels  from  the  said  messuage  atid 
eansed  the  said  goods  and  chattels  to  be  duly  appraised  and  then  sold  thd 
Milie  by  virtue  of  such  distress,  according  to  the  form  of  the  statute  in  such 
taie  tiiade  and  ptbvldedj  in  satisfaction  of  the  said  arrears  of  retlt,  and  the 
tefeta  of  the  said  distress  and  sale,  and  upon  that  occasion  the  defehdatlt 
lUftceMlirily  tnade  the  said  noise  and  disturbance,  and  stayed  and  continued 
til  the  laid  messuage,  making  such  noise  and  disturbance,  for  the  said  space 
<»f  flte  dajrs^  Which  ate  the  said  supposed  trespasses  whereof  the  plaintiff 
hlUh  Above  complained ;  and  this  the  defendant  is  ready  to  verify. 

2.  Replication  to  the  above  Plea. 

De  irnurid  generally  cannot  be  replied;  Hooker  v.  Nj/e,  tupra,  760,  note(i).  Tho 
fUliliff  faiay  r^ly,  denying  the  tenancy t  thus : — 

That  he  did  not  hold  or  enjoy  the  said iri  which  4c.,  with  the  ap- 
purtenants as  tenant  thereof  to  the  defendant,  in  manner  and  foriti  as  in  the 
Mtd  «^—  plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by 
ttie  country,  &c. 

See  Twigg  V.  Pottt,  1  C.  M.  &  H.  89 ;  ante,  f60,  note  {b) ;  or  he  may  reply  pay- 
ttent  of  the  rent;  or,  it  seems,  that  at  the  time  when  ^c.  no  part  was  in  arrear,  sec 
•Bile,  648,  obs. ;  or,  (as  regards  the  trespass  to  the  goods)  that  they  were  not  upon 
ittm  premises  when  distrained,  or  were  privileged  goods,  see  ante,  701,  Form  8;  iryfra, 
fohb  3;  or,  that  the  plaintln*  had  no  reversionary  interest,  ante,  701,  Form  7;  or  a 
temder  of  the  rent,  ante,  701,  Form  9;  or  on  eviction  bv  the  defendant  before  the  rent 
beiiabM  dae,  see  fortn  and  law,  Mackennc  v.  Neale,  I  M.  &  W.  747 ;  or  that  defendant 
liid  taken  a  silfflcient  previous  distress  ibr  the  same  rent  and  had  afterwards  abandoned 
it,  form,  &c.,  Dawson  v.  Cropp,  3  t).  &  L.  225 ;  S.Cl  Com.  B.  9G1 ;  ante,  543, 
Form  14;  or  may  new  assign,  post,  767. 

3*  3b  a  Plea  justifying  taking  Goods  under  d  DiitteH  for  Rent; 
Replication  that  they  were  privileged^  as  being  on  the  Premises  in 
the  way  of  Trade.  (/) 

CtmrngnaemeM,  ante,  Sd.]    —  S^alth  that  before  and  at  the  said  time  when 
&Ci9  and  before  and  at  the  time  of  the  making  of  the  distress  in  the  said  plea 


(«)  If  defendant  quiUed  on  phiotiff  paying  costs  and  charges  of  the  said  distress." 
tlM  rent  and  costs,  say,  "  and  at  the  expira-  (/)  See  a  similar  form  by  a  commission 

lion  tbereoC  the  defendant  quilled  llie  said  agent,   Findch  v.  M'Laren,  6  Q.  B.  891. 

pmnisei  and  re-delivered  the  said  goods  and  I^w,  &c.,  Gibson  v.  Irtson,  3  Q.  B.  39 1  and 

■MlHli  lo ihb  plaintiff  oa  hii  then  piyinr  and  see  the  cases  refefhed  td,  ante,  70) ,  Form  8. 
■aiislfiof  Um  nid  atretn  of  rent,  and  the 
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mentioned,  the  said  G.  D.  was  a  [coach-painter'],  and  the  trade  and  businm 
of  a  [coach-paiiiteT']  tben  exercised  and  carried  on,  to  wit,  in  and  upon  the 
said  workshops  and  premises  in  the  said  plea  mentioned,  snd  being  sucii 
'[coach-paiuler]  as  aroresaid,  the  plaintiff  here  Id  fore  and  before  the  said  lime 
nhen  &c.,  to  wit,  on  [>^c.],  sent  to  the  said  G.  D.  the  said  carriage  in  the  saH 
declaration  mentioned,  and  the  said  G.  D.  then  accepted  the  same  from  the 
plaintilf,  for  the  purpose  of  the  same  being  painted  for  the  plaintiff  by  the 
said  G.  D.,  in  the  way  of  his  said  trade  and  business  for  reward  to  the  uid 
G.  D.  in  that  behalf,  in  and  upon  his  said  workshops  and  premises,  and  the 
same  remained  and  continued  thereon  in  the  nay  of  his  said  trade  and 
business  and  not  otherwise  or  for  any  other  purpose  whatever,  until  the  de- 
fendants, before  the  said  carriage  ivos  painted,  and  before  a  reasonable  tune 
for  that  purpose  had  elapsed,  and  whilst  the  same  remained  in  and  upon  the 
said  workshops  and  premises  for  the  purpose  aforesaid,  to  wit,  at  tbe  said 
time  when  &c.  of  their  own  wrong,  with  force  and  arms  seized  and  carried 
away  the  said  carriage  and  converted  and  disposed  of  the  same  to  their  owo 
use  as  in  the  declaration  alleged  ;  and  this  the  plaintiff  is  ready  to  verify. 


4.  Pleajuslif}jing  under  a  Distress  for  Rent  due  for  other  FremUes, 
the  Plaintiff  having  fraudulently  removed  his  Goods  to  the  hem 
in  ijuOf  to  prevent  a  Distress. 

Thb  must  be  tpecialiy  pleaded,  ante,  760,  note  (s).  See  Fonnt,  Fletcher  ▼.  MariUv, 
9  A.  &  E.  493  i  Boip/tT  v.  Nkhoban,  12  A.  &  E.  341 ;  Cartwrigkt  y.  SmUh,  1  Ho.  fc 
Rob.  284 ;  2  Saund,  284  a ;   Rich  v.  Wooltrg  and  Norman  t.  Wescombe,  infra.    Under 

n  replica  I  ion  ile  iiiji^riii  to  lliis  pk;i  plainliff'iiiav  show  tli.il  ill  c  Inndlorcl  liail  parted  wilh 
Ilia  c^LilL.  bulWo  Ibc  removnl  uf  llir^uyds;  .h/rm'rc  v.  H.i^dj/.  7  C.  >V  I'.  .'.OI.  But 
thai  rqiliualioii  wimld  W  lail  on  sjifrial  tluinurrcr,  ns  piiltirif  i"  issue  aiilliurily  of  Ian; 
Baiiler  V.  Xirliulmiii,  sui<ru. 

Iteplica'ioii,  Ihut  ilic  ri'inm-u!  was  before  llie  rent  was  iluo;  lioHiiv.  Caughiin,  1  Biiig. 
N.C.7C7;   WalUy.  Tlnvmn.  I  Jiirisl,  !)!!). 

Form  of  pli'it,  ri'pliailioii,  nnil  nuw  assigiiincnl,  ttlier 
n  jiislice'K  warrant.  iiihUt  1 1  Geo.  ■'.  <i.  1  '.I.  n.  7  ;  Xormo 
see  also  Iticli  v.  Wuo/liif,  7  Birig.  (JjI  ;  but  he  careful  in  using  ihal 


OTHER  FORMS,  .lUSTil'YIXG  L'NDDR  A  DISTRESS  FOR  OTHER 

CAUSES. 

1.  Pica,  justifying  under  a  .fuslice's  }Varra»t  for  Nonpayment  of  a 

Gas  Kent: — Replicalion,  no  Summons  before  Conviction. 

Painter  v.  The  LiucTpool  Oil  Oas  Light  Company,  li  Ad.  &  E.  433. 


2,  For  Parochial  Rates. 
Burrell  \,  Nicholson,  6  C.  &  P.  302.     See  ihe  Forms  for  avowries  for  ditto, 
ante,  696,  many  of  which  may  easily  be  adapted  to  pleas  for  trespass. 
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3.  For  a  "Rate  under  an  Inclosure  Act. 
HaggersUme  v.  Dugmore,  1  B.  &  Al.  B2, 


4.  For  a  Sewers  Rate. 
Wmgate  v.  Waite,  6  M.  &  W.  739  ;  and  see  Ramsay  v.  Nomabett,  11  A. 
&  £,  58d|  cited  ante,  697. 

6.  Far  a  Rate  for  Surveyor's  Salary,  under  13  Oeo.  3. 
MoreU  v.  Harvey,  4  A.  &  E.  684 ;  and  see  5  &  6  W.  4,  c.  50,  s.  29. 

6.  For  a  Fine  for  Contempt  of  Court. 
Aldndge  v.  Haines,  2  B.  &  Ad.  395. 

7.  Seizure  of  defective  Weights  under  Authority  of  a  Leet. 
Skgppard  y.  Hall,  3  B.  &  Ad.  433 ;  Wilcock  v.  Wridler,  2  B.  &  Ad.  395. 


EASEMENTS. 


It  if  necessary  to  plead  specially  in  trespass  where  the  defence  is  that  the  trespasses  are 
jntffiable  by  irirtue  of  the  aefendant's  right  to  an  easement,  as  a  right  of  common,  water- 
conne^  or  way,  &c.  in  the  lociu  in  quo;  see  Co.  Litt.  283 ;  Com.  Dig.  Pleader,  £.  15 ; 
9  8«md.  402,  note  1.  In  cote  for  disturbance  of  an  easement  a  general  form  of  de^ 
eUrkig  on  the  plaintiff's  possession  is  allowed;  see  tit.  "Ancient  Lights,"  ante,  513; 
*<  Common,"  ante,  528 ;  "  \¥atercourses,"  ante,  623 ;  **  Ways,"  ante,  631,  and  notes,  id. 
JMan  the  late  Prescription  Act  it  was  necessary  in  a  plea  to  set  forth  the  title  to  an 
oawment  specially  by  immemorial  prescription  in  a  que  estate ;  but  that  act  authorizes 
mmmeal  form  of  plea,  founded  on  and  showing  only  an  uninterrupted  use  or  enjoyment 
ofnlgfat  for  the  required  number  of  years;  see  tit.  "  Common,  an^e,  647;  "  Water- 
counet,"  post,  783 ;  "  Ways,"  post,  771 ;  and  particularly  post,  777,  note  (m) ;  see 
tit  "  Easements,"  ante,  545 ;  and  various  claims  to  easements,  3  Chit.  PI.  Index,  tit. 
"  Fteicription."  De  injurid  is  not  a  good  replication  to  a  plea  claiming  an  easement 
In  llie  locus  in  quo;  ante,  718,  obs. 


FENCES. 


Plea  in  Trespass  for  entering  Close  and  with  Cattle  depasturing,  i^c. 
that  Defendants  Cattle  escaped  from  his  adjoining  Land  through 
the  Defect  of  the  Fences  of  Plaintiff  *s  Close,  which  he  ought  to  have 
repaired. 

See  Form,  3  Chit  PI.  7th  ed.  365 ;  and  Forms,  &c.  referred  to  in  the  notes  there. 
tflbe  fllaintiff  may  reply  de  injurid;  see  ante,  718,  obs. ;  Cooper  v.  Monke,  Willes,  R. 
54 ;  DUt  de  n^wrid  only  traverses  Uie  plea;  and  if  the  plaintin 's  case  be  that  defendant 
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lunud  (be  cattle  on  the  locui  in  uwj,  or  iliat  they  were  wrongfully  put  and  fe/i  in  « ti* 
way  adjoining,  Src,  «ec  2  H.  Bla.  327 ;  2  Sauiid.  281 ;  or  were  tinnily,  &c.,  the  repfi- 
unon  ihould  be  apceial.  Sea  auolhet  Fonn,  Carruthett  r.  Hsltit,  8  M.  St  W.  113, 
nferred  to  ante,  745,  Fonn  7. 

FI3KERY. 

Plea JuBtifi/ing  fishing  Oytteft  m  a  navigable  Hiver. 

Mat/or  of  Maiden  v.  lyoolncll,  12  A.  &  E.  13.     See  Olher  Fdftnf,  3  CbiL 

PI.  370,  and  in  the  cases  referred  to  in  Harr.  Index,  tit.  "  Fisli  ;"  and  Mayor 

of  CoUhtiler  V.  Broeki,  Uii.  J.  59,  Q.B.i  Hol/ord  v.  Bailey,    16  L.J. 68, 

Q.B.  

GAME. 

1.  Pka  in  Trespass  for  hilntiiirf,  ^6.  oh  Plalnllfffs  Close,  justifying 
as  Servant  of  the  Plaintiff's  Landlord,  under  a  Reservation  of  tit 
Game  in  Plaintiff's  Lease.  ( jf) 

1.  Not  gaiky,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  salth  that  before  the  ssid  time  Wh^n  ftc,  and  before  and  at  the 
time  of  the  making  of  the  indenture  hereinafter  mentioned,  and  beibn  the 
plaintiiT  had  any  title  or  interest  in  the  said  closes,  in  which  Ac,  or  either 
of  ibem,  to  wit,  on  [^c],  one  W.  H.  was  seised  in  his  demesne  as  of  fee  of 
and  in  the  said  several  closes  in  (Itc  asld  detlaration  mentioned,  and  in  which 
&c„  and  being  so  seised,  heretofore,  to  wit,  on  [^c.j,  by  a  certain  inden- 
tiife  ttien  made  between  itie  said  W.  M,  of  the  first  t>art,  and  the  pUiiiliffof 
the  other  j.art,  which  said  indfnlnrc,  sejilcd  with  tlic  seal  of  the  plaintiff,  tlie 
defendant  now  brings  here  into  Conrt,  the  said  W.  II.  did  demise  and  let 
unto  the  [liainliir,  among  oilier  things,  t)ie  said  several  cloaea  in  which  &c., 
except  and  always  rtscrviiiif  oiii  of  the  said  demise  unto  the  said  V.' .  11.,  his 
heirs  and  assigns,  (amongst  oiher  things)  the  liberties  and  royalties  of  fish- 
ing, fowling,  hawking  and  hnnlicijf  in,  npon  and  over  such  closes,  to  have 
and  to  hold  the  same  demised  tenements,  except  as  aibtesaid,  unto  the  plain- 
tiff' for  and  during  the  term  of  twcniy-one  years,  from  [i^-c],  as  by  the  Raid 
indenture  fully  appears  ;  and  the  defendant  further  saiili,  that  before  and  at 
the  said  several  limes  when  &c.,  ihc  plaintilf  held  and  was  possessed  of  the 
said  several  closes  in  which  &c.,  under  and  by  virtue  of  the  said  demise, 
which  is  still  subsisting  and  unexpired,  subject  to  the  said  exception  and 
reservation  thereout  as  aforesaid  ;  •  wiiercfore  the  defendant,  as  the  servant 
of  the  said  W.  H.,  and  by  lii$ 

(g)    See  forms  justifjing  by  gn 

Pukti-i,,!:  1.  A\,u(,.  4  li. 6,  C. Ii-3'J  ;  

EarU/'J'Jrjmnn(/i,7J'aunt.(il4;  3  H.  tt 
lie,  S.  C.  ;'  Ilarr.  lodM,  111 

Acl,in/ru,nOle(/i);  Burn' ^^„.^. 

Form  or  prescriptive  right  under  1&  3  Will. 


command, 

and  i 

n  his  < 

company, 

aid  and  ftsaist- 

m.iic,.      ■i.e. 71, 
ilLwEv.       "KoyQl 

'Game."      No».  IS 

illf  I*!so'r"lo  enter 
litdsofiiarreDi  fa 
•.  1848. 

ir.  7H.S(\V.63. 
a  demise  will  doI 
the  lands  demised 

nmllt.Miti.C.P. 
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Kbctf  Bi  the  Baid  times  when  Ike*,  broke  and  entered  the  said  several  closes 
in  which  &c.,  with  the  said  dogs  and  horses  in  the  declaration  mentioned, 
being  the  dogs  atid  horses  of  the  said  W.  H.,  for  the  purpose  and  in  order 
thlit  the  said  W.  Hi  inight  use,  exercise  aiid  enjoy  therein  the  said  liberty 
of  fishing  ftnd  hunting,  and  the  defendant,  as  such  servant  of  the  said  W*  H^, 
Uld  by  his  Conltnatld  and  in  his  company,  aid  and  assistance  as  aforesaid, 
then  Add  there  with  siich  dogs  and  horses  hunted  and  searched  for  hareS  and 
oth^r  game  in  tmd  upon  the  said  closes  in  which  &Ci,  and  killed^  seised^  took 
illd  catHed  away  the  hilf el  in  the  said  declatation  mentioned  from  and  off 
diti  Sldd  several  closes  in  the  said  declaration  mentioned,  such  hares  being 
th^  Mid  there  fbUnd  and  started  thereon  by  the  defendant  on  those  occa- 
Bkias,  ilHd  converted  and  disposed  thereof  to  the  use  of  the  said  W.  H.,  and 
iXpoA  those  occasions  the  defendant  with  fbet  in  walking,  and  with  the  said 
dAgS  And  horses  then  add  thete  necessarily  trod  down,  consumed  and  spoiled 
Ibe  Said  gitess  and  herbage  growing  in  and  upon  the  said  closes  in  which  &c., 
which  Are  the  supposed  trespasses  whereof  the  plaintiff  hath  above  com- 
;  And  this  the  defebdaiit  is  teady  to  verify. 


2.  Plea,  to  a  Declaration  for  hunting,  Sic,  in  Plaintiff's  Close,  juS'- 
tifying  by  virtue  of  the  Game  Act,  under  a  grant  from  Plaintiff's 
landlord  of  the  Privilege  of  shootings  S^c,  the  Game  being  reserved 
t»  the  Landlord.  (A) 

1.  NotgiUUp,  ante,  7l4.]  2.  Alid  fbt  a  fllfthet  pleb  in  this  behalf,  the 
defendant  saith  that  W.  H.  [^proceed  as  in  the  preceding  plea  to  the  asteruk] ; 
and  the  defendant  Airther  saith  that  aiVer  the  passing  of  a  certain  Act  of 
Parliament,  made  and  passed  in  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  in  such  case  made  and  provided,  to  wit,  at  the  times  when  &c., 
the  defendant  having  duly  obtAihed  and  being  possessed  of  and  entitled  unto 

annual  game  certificate,  he  the  said  W.  H.  being  seised  of  and  in  the  said 


(Jb)  By  1  &  2  Will.  4,  c.  32,  ss.  30,  31, 
U  IS  •  penal  offence  to  trespass  in  the  dav- 
time  upon  lands  in  sttrch  of  game,  punisn- 
abla  1^  m  fine  on  conviction  TOfore  a  justice 
•f  Mtee  I  Sad  all  svch  irespaMera  may  be  re- 
qmfid  bv  the  gameke^mers,  occupiers,  &c«  to 
max  tlM  nod  and  to  tell  tbeir  names  and  places 
•I  abo4e,  fend  in  case  of  refusal  may  be  arrest- 
4fL  tliete  provisions,  however,  do  not  apply 
to  penoDS  hunting  or  coursing  and  pursuing 
game  started  elsewhere,  or  claiming  or  exer- 
ciriDg  a  right  of  free  warren ;  nor  to  game- 
keepers ;  nor  do  they  preclude  or  prevent  any 
perMMi  from  proceeding  by  way  of  action  to 
leeofer  damages  for  trespasses ;  except  that 
wMa  pffMMdio|;a  have  been  taken  under  the 
aet  DO  action  is  maintainable  for  the  same 
By  scetkns  7,  8,  11,  12,  wbtrs 


leases  or  agreements  exists  the  landlord  haa 
the  right  of  enteiing  oti  the  land  himself  to 
kill  game»  or  of  authoi izing  certificated  persons 
to  do  so,  and  ho  lessee  has  the  right,  except 
where  it  has  been  expressly  allowed  by  the 
lease,  or  where  a  fine  nas  been  taken  6h  the 
leasee  or  the  lease  itself  exce^Kls  twfcnty-one 
years ;  pfovided  that  nothing  is  the  aet  is  to 
prejudice  rights  ^fSn  or  resertid  by  exiatibg 
contracts,-  or  the  owners  of  forestSi  chases  or 
warrens,  or  the  lords  of  manors ;  and  where 
the  landlord  has  the  right  to  kill  game  to  the 
exclusion  of  the  occupier,  either  by  the  act  or 
by  reservation,  he  may  authorize  other  ceiti* 
ficated  persons  to  do  so,  add  the  occupier  is 
liable  to  a  penalty  for  killing  or  pursuing 
game  without  the  landlord's  authority.  See 
Min^m  ▼•  Foiif  fcltn,  8  C.  &  P.  262. 
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if  and  in  ilie  said  closes  in  ivhich  &~c.,  and  being  the  landlord  of 
the  said  closeB  in  which  &c,,  and  being  so  entitled  as  aforesaid,  then  autbo- 
riied  the  defendant  to  enter  upon  the  said  several  closes  in  which  &c.,  for 
the  purpose  of  pursuing  and  killing  and  to  pursue  and  kill  game  there<»i 
according  to  the  said  statute,  wherefore  the  defendant,  at  the  several  liaits 
when  &c,,  having  such  certificate  and  being  so  authorized  as  aforesaid,  en- 
tered the  said  several  closes  in  which  &c.,  with  dogs  and  horses,  for  ibe 
purpose  of  pursuing  and  killing  game  thereon,  and  then  asd  there  with  tbe 
said  dogs  hunted  and  searched  for  hares  and  other  game  in  and  upon  the 
■aid  closes  in  which  &c.,  and  killed,  seized,  took  and  carried  away  the  said 
several  hares  in  the  declaration  mentioned  from  the  said  closes  in  which  &c., 
the  same  being  by  the  defendant  then  and  there  found  thereon,  and  con- 
verted and  disposed  thereof  to  his  the  defendant's  own  use,  and  upon  those 
occasions  the  defendant  with  feet  in  walking,  and  with  the  said  several  dogs 
and  horses,  then  and  there  necessarily  trod  down  and  consumed  a  little  of  the 
grass  and  herbage  growing  in  the  closes  in  which  &:c.,  which  are  the  sevenl 
supposed  trespasses  whereof  the  plaintiff  hath  above  complained  ;  and  thit 
the  defendant  is  ready  to  verify. 


Plea  justifying  entering  a  dose  and  seizing  Cattle,  that  the  Close  vm 
a  Copyhold  in  a  Manor  of  which  Defendant  teas  Lord,  and  that  tin 
OvnuT  of  the  Close  died,  leaving  a  fferiot  due,  which  the  Lord 
seized, 

Prkcx.  UoodLousc,  IGL.  J.  41,  Excli.(0 


LANDLORD  AND  TENANT. 

Piea  that  the  Premises  were  held  at  a  Rent  under  201.,  and  thai  the 
Tenannjwas  determined  under  Notice  to  fjuit,  and  Entry  under  1  t* 
2  Vict.  c.  74. 

Edmimds  V.  PhmigcT,  If  L.  J.  273,  Q.  B. 

And  sec  anlc,  tit.  "  Dialn^aa,"  and  anothLT  fonn,  MUli  v.  Co/(,  II  M.  &  \V.  72. 
Sec  similar  fonn  liy  a  cunetable,  justifying  under  n  justice's  warrant,  but  held  bad  fm 
not  alleging  that  he  wus  n  constable  of  the  "  iliulrict"  in  which  the  premises  vat 
situate;  Jones  v.  C7H<;>n<oH,  14  M.  &:  W.  121  ;  i'.  C'.2  D.  &  L.907.  Dc  injurw  might 
be  replied  ;  Edmuiidi  v.  I'innij^er,  supra. 


LIBERUM  TF.NEMENTUM.     AhU.  750,751,  Forms  2,  3. 
(i)  The  Conrl  seem«J  to  ibink  ia  tliis  ease  that  de  injurii  was  a  good  replica 
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LICENSE. 


Seeplea  and  replication,  &c.,  ante,  715,  716,  obs. ;  and  see  the  law  on  ibis  sab- 
jaelt  Wood  ▼.  Ltaabittert  13  M.  &  W.  828.  A  license  to  re-enter  in  case  rent  be 
unpaid,  reserved  by  the  instrument  of  demise,  with  a  clause  that  such  re-entry  may  be 
pfaaded  as  leave  and  license,  may  be  given  in  evidence  under  this  plea ;  Kaoanagh  y, 
Qmiip,  7  M.  &  G.  316 ;  &  C.  1  D.  &  L.  928.  Form  of  license  to  enter,  because  rent 
unpaid^  &c.,  ante,  755  and  728,  Form  5.  Form  of  plea  of  license  by  deed  to  sink  pits, 
ftc  and  replication ;  Roherti  v.  Davey,  4  B.  &  Ad.  664.  Plea  of  license  to  enter 
mder  a  power  to  sell,  and  a  covenant  for  auiet  possession,  conferred  by  plaintifl^  the 
teeholder,  on  a  trustee  to  secure  a  debt;  Watson  v.  Wdtham,  2  Ad.  &  £.  485. 


LIMITATION  OF  ACTIONS. 


See  3  &  4  WHL  4,  c.  27,  ss.  14, 15,  and  form,  ante,  716,  660. 


Declaration  for  breaking  and  entering  Plaintiff's  Close. 

VLMA.^^Seisin  of  W.  infee^  who  demised  to  /.  H,  for  a  term,  entry  of  Q,  H,, 
devise  to  W.  H.  and  assent  of  executors,  and  justification  as  W,  H.*s  set'* 
vant,  giving  colour  to  plaintiff. 

Replication. — That  the  entry  was  for  recovering  close,  and  defendants  entry 
did  not  accrue  within  twenty  years  before. 

Rbjoikder. — Tluit  no  acknowledgment  of  title  had  been  given  before  S  ^  4 
WiU,  4,  c.  27;  that  W,  H,  was  entitled  when  act  passed;  that  the  close 
was  not  then  possessed  adversely  to  right  ofW,  H,,  and  entry  made  within 
five  years  of  passing  of  the  act. 

Surrejoinder. — That  one  S,  possessed  the  close  adversely  to  W,  H,,  and 
issue  thereon. 

Holmes  v.  Newland,  11  A.  &  E.  44 ;  S.  C.  in  error,  S  Q.  B.  679. 


MESNE  PROFITS. 


In  trespass  for  mesne  profits,  (see  declaration,  ante,  713),  the  defendant  might 
plead  not  guilty,  which  would  deny  that  defendant  occupied  and  kept  the  plaintiff  from 
nMMMion ;  he  mi^ht  also  plead  as  ante,  748,  Form  1,  a  denial  that  the  premises  were 
wkm  plaintiflrs,  (and  see  Jefferies  v.  Dyson,  2  Stra.  R.  960).  Upon  the  latter  plea,  the 
defendant  mieht  give  evidence  of  title  in  himself,  though  he  has  let  judgment  go  by  de- 
ftnk  in  the  ejectment;  the  judgment  therein  not  being  conclttsive  evidence  of  title,  not 
bring  replied  by  way  of  estoppel;  Doe  v.  Uuddart,  2  C.  M.  &  R.  316.  See  such  a  re- 
plication in  estoppel.  Doe  v.  Wright,  10  A.  &  £  763. 


NEW  ASSIGNMENT  IN  TRESPASS  TO  REALTY. 


On.  A  new  assignment  in  trespass  to  realty  is  necessary  where  the  declaration  is  gene- 
ral and  &e  subject-matter  divisible,  and  the  plea  apparently  sets  up  matter  of 
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juattftcatioo,  corering  tlte  trupoHes  to  wbicb  the  plea  is  pleaded,  but  reaify  tiij 
aasweraapart;  ia  such  case,  the  part  not  answered  muat  be  new  asiignad,- 
I  Saund.  299,  300;  BracegirdU  v.  Prarm^fc,  15  L.  J.  76,  Q.  B.  S<?,  whm 
the  plaintiiT  cannot  deny  the  cnuie  of  juatJficatiDn,  and  either  relies  on  snotha 
d'ullnct  treipasa,  or  upon  an  eictts  oamniitted  by  tlie  defendant  in  exnciaiug  bit 
riebt,  he  should  newnssign  that;  acif  anfe,  7S4.  Pornt  of  nev  asdgnnieiit 
of  another  distinct  trcspois,  ante,  T20.    The  onui  of  proving  that  the  tra- 

fasiea  mre  distinct  will  lie  on  the  plointilT;  Daiby  v.  Smilh,  2  M.  &  Rob.  IS-t. 
n  treipoes  to  the  person,  where  the  plaintiff  relies  on  ejceu,  it  ii  usual  to  feptj 
it;  »ee  anfr,  724 ;  irf.nole(pJ.  In  trespass  to  rvuffy,  where  the  plaintiff  lelia 
on  cxccsi,  it  is  uBunlly  ni-w  antgned  as  iti  the  following  form. 
Sometimes  the  plainliff  may  deny  the  justification  and  also  new  aulgn,  wilhanl 
committing  the  fault  of  duplicity.  Thus  in  trcsgmis  to  land,  laid  to  have  been 
committed  on  divert  days,  so  that  distinct  tresposws  may  have  heen  committed 
at  separate  periods,  where  the  delVndant  pleads  a  right  of  way,  &c,  tlie  plaintiff 
may  traverse  the  right,  and  also  new  assign  otlier  treapnsiea  extra  viam,  or  on 
totally  diSerent  occailoni  and  fbr  other  nurposei ;  see  1  Chit.  PI.  7th  ed.  6GI, 
and  ante,  730.  So  where  a  plea  juitifiea  (by  leave  and  license)  a  treqnn, 
in  entering,  &c.,  a  botiM,  it  wai  held  that  a  repUeatlon  traTerMng  the  jus- 
tification, and  also  newly  assigning  eontinubg  in  the  house  and  excess,  ru 
goodj  JjTWfth  V.  Smilli,  12  M.  &  W.  562;  5.  C.  2  D.  &  L.  212;  and  we 
Worthy.  Trrrington,  13  M.  &  W.  781 :  S.  C.2  D.  &  L.  3J2,  cited  an  (f,  719, 
Tra^m$  for  brgoking  and  entering  a  housg,  and  hrotldng  locks,  &c.  Flea  jus- 
tifying as  abcriff  under  process,  stating  that  defendant  was  lawfully  in  the  dwdl- 
ing-houK,  and  that  ho  could  not  get  out  or  remove  the  goods  without  brealuDg, 
lie.  New  a:iugnrocnt  that  action  brought  for  breaking  the  outer  doar,  &^ 
Pica  justifying  as  before,  and  as  no  one  waa  in  tiie  house,  defendant  opened 
door.  Second  new  assignment  that  action  brought  fbr  breaking  loctu,  lie, 
belonging  to  outer  door.  Held  good,  as  the  substance  of  the  lecond  uew  a*- 
signmcnt  was  contained  In  and  might  he  proved  under  the  allegation  of  the 
first ;  pBgh  V.  Griffith,  7  A.  ft  E,  827.  But  in  such  cass^  on  accoont  of 
coiff,  it  is  injudiciuua  for  the  plaintiff  lo  Iraverie  the  right  »et  up  in  the  plo^ 
nnlew  there  be  good  reason  to  dijpuio  it. 


I.    N'ew  Assi'/nmcid  extra  Viam,  &c.,  upon  tt  Pica  of  liiglit  of 
Wa!,,i^c.U) 

Comnwnccmnd,  n.ilr,   ;.'.;.]      Ami   llic  jil,-tiiin(i;  as   lo  ibe  said    . pies, 

saitli    that  he   commenced   Lis  saiil  action   not  [,-;■  "  not  only,'"J  (/:)  for  ilu> 

trespasses  in  the  .said  iiica  mentioned,  and  therein  aiteiiijucd  to  be 

jiisiifieil,  but  Ibr  that  (he  defendant  on  tliu  said  several  days  and  limes  in 
the  declaration  mentioned,  iviih  force  and  nrnis  ['  {!)  in  tigrcalcr  degree,  and 
to  a  gri-atcr  cjIi')iI,  and  ivilli  viurc  force  mill  rio/encv  tjian  ivas  necessary  for 
abatiiif;  aud  removing  die  said  sujijioscd  stoppages  and  obstructions  in  the 

said plea  mentioned,  and  opening  tlie  uaid  supposed  way,  eointnitied 

the  said  several  trespasses  in  die  declaration  mejitioncd,  or  ("  in  the  introduc- 


(j)  If  there  be  away, 
close  as  desciibed  m  llie 
fenilanl  uill  succccil  on 
Ruy,  and  lliough  ihc  deeh 
liis  pulliug  liauii  poslr,  ^<  . 
nol  bound  li>  prove  Ihal  Ihc  way 
where  ilie  iiusis  siood.     ' 


w  assiga  as  above  ;   Wtlibtr  v.  Sjurliei,  10 


M.  &  W.485. 

dilation,  ihe  de- 

(h)  This  farm  \i  lo  be  adopted  when 

ihf 

plea  of  heht  of 

plaii>1iircao  nilliout  duplicity  liavetu  ai 

plylo  a   plea  of  jusufieation,  and  ,i(jj 

the  der<;Dilanl  is 

assign,  ii.)irn,  obs. 

(0  Omil  the  allegaliOQ  between  ihe  : 

hits,   if  Ae   plamliff  merely  complain  • 
trcspa^is  mil  of  the  uoy. 

>1  s 

:  pUintiir  should 
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tory  part  of  that  plea  mentioned*') ;  and  also,  for  that  the  defendant  *]  on 
tlM  aaid  aeTaral  dayf  and  times  in  the  declaration  mentioned  with  force  and 
ai'BH  broke  and  entered  the  said  close  in  which  &c.,  and  with  fbet  in  walking 
[j^Cm  as  in  dedaraiion,']  on  other  and  different  occaiiontf  and  fbr  other  and 
i^fwrpU  fmrpo$eif  than  the  occasion  and  purpose  in  the  said  --— ^  plea 
mcmlionedt  and  in  other  and  diQerent  parts  of  the  said  close  in  which  &c,, 
mU  ^f  the  md  supposed  tvay{m)  in  that  plea  mentioned,  in  manner  and 
fi>nn  as  the  plaintiff  hath  above  thereof  complained^  which  trespasses  above 
newly  assigned  are  other  trespasses  than  those  in  the  said  -«— «  plea  men- 
tioned and  attempted  to  be  justified ;  and  this  the  plaintiff  is  ready  to 
Terify,  &c. 

2*  Jfew  Assignment  to  Plea  of  Distress^  stating  a  Continuance  in  the 
House  after  a  Tender  made  previous  to  the  impounding. 

ladd  V.  Thomas,  12  A.  &  E.  117. 


3.  New  Assignment  to  a  Plea  of  Justification  under  a  FL  Fa.  hy  a 
Sheriff,  stating  that  he  continued  in  the  House  an  unreasonable 
Time,  S^c. 

Playfair  v.  Musgrove,  SD.8cL.73;  S.  C.  14  M.  &  W.  239. 


4*  Similar  new  Assignment  that  the  Sheriff  brohe  open  an  outer  Door. 

Pugh  V.  Griffiths,  7  A.  &  E.  830. 


5.  Plea  to  new  Assignment. 

The  defendant  might  plead  *^  as  to  the  said  trespasses  above  newly  assigned/'  not 
gril^yO  onto,  714;  or  he  might  plead  in  confession  and  avoidance,  or  several  pleas 
aa  iMUgh  be  were  pleading  to  an  entirely  new  declaration ;  1  Chit.  PI.  7th  ed.  668. 
Bftct  of  s^ering  judgment  by  default  to  a  new  assignment ;  Dand  v.  KingscoUf  6 
M.  &  W.  174.  As  to  the  costs  where  money  is  paid  into  Court  on  a  new  assignment, 
Griffiths  V.  JonfSf  1  M.  &  W.  731 ;  in  such  case  it  would  seem  to  be  advisable  for  the 
•aka  of  costs  to  withdraw  the  general  issue  altogether,  and  not  merely  so  much  of  it  as 
idales  to  the  new  assignment ;  see  Bourne  v.  Alcockf  4  Q.  B.  621 ;  Price  v.  Seaward, 
1  C*  ft  Blarsh,  38. 


(■l)  fJBkci  of  tbesf  words,  EllUon  v.  Ids*,      tiff  should  plead  another  right  of  way  instead 
11  A*  &  £,  665 ;  and  see  as  to  when  plaio-      of  new  assigaiog,  ibid. 
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6.  Judgment  hy  Default  as  to  the  Trespasses  newli/  assigned,  reli»- 
quisking  the  Pleas  to  the  Declaration,  as  they  relate  to  the  Tret- 
passes  newly  assigned,  {n) 

And  the  ilercnJunt  TelmquUking  and  withdrawing  his  said  several  pleai  by 
him  above  pleaded  to  the  said  declaration,  [ao  far  as  the  same  pleas  relate, 
or  cither  of  them  or  any  part  thereof  relates,  to  the  said  trespauea  aboTc 
newly  assigned  or  any  part  thereof,]  says  nothing  in  bar  or  prccIusioD  of  the 
laid  action  as  to  the  said  Irespassei  above  newly  assigned,  nhercfore,  &c. 


NUISANCE. 

Plea  by  a  Commoner  justifying  pulling  down  a  Souse,  because  it  was 
unlawfully  built  on  a  Common. 

Perry  v  Fiuhotrc,  15  L.  J.  Q.  B.  239. 

N.  B.  In  this  ctoB  the  lav  reepecting  the  right  to  abate  a  prifale  nuisance  will  Iw 
finind  much  diacussed ;  and  see  irnie,  754,  note  (g),  and  737 ;  3  Bl,  Com.  S ;  Via. 
Ahr.  "  I^uisBOce,"  W.  2,  PI.  3.  

PAYMENT  INTO  COURT,  ante,  71(i  and  fi60. 


POOR  RATE. 

See  the  forms  of  avowries  in  Replevin,  unte,  6iMi,  which  may  easily  be  convertt'd  into 
pleas  jiislifyiiic  a  s.^i/iirc  iimlcr  .-i  iiiapstralo's  warrant  lor  poor  rnte ;  mid  a  form  la 
■"      ■      ■'  "    '   '-  K,   (i  Car.  «r  VrlWl;  und  reiilicnlion  tlicrp,   tlial  the 

,  si'c  Briilgc^  V,  Ji/u»J,„M/,  ;i  Xiv,  S:  Man.  m\. 


I'HOCESs— siiERirr, 

Ji;sTiricATioN  iNDiMtCmr  Proce';^, 
Vha  hy  a  Sheriff,   his  Bailiffs,   and  an  Execution    Creditor,    sued 
toyelher  for  brcuhinij,  ^c.  a  House,  and  seizing  Goods,  a  Justifi- 
cation under  a  Fi.  i'a.  (o) 
The  following  form  setting  out  tlie  payment,  llic  writ,  and  (he  warrant  thereon,  is 

(ii)  Form,  &c.,  1  Wms.  Saund.  300.  noie  tlif  record,  so  fdi  as  it  relates  to  ihe  declari- 

{/);  aeea.ilf.769,Vorm&.    The  pajmem  of  tj,m,  anJ  therefore  will  give  the  plaintiff  the 

a  suflicient  sum  of  money  into  Uourt  upon  righl of  beginning,  JVice  i..  SMir<ird,|  Car.i 

■he  new  assignment,  "  rGl>n<|ulshing  and  with-  M.23  i  and  may  subject  the  defendant  to  Ibe 

.!._  _,_,_...._     1 .^.1  iiijn  costs  incurred  by  Ihe  plaintiff  in   provino  the 

:ourt  declaration,  Dounre  v.  Aliock.  4  Q.  B.  ffk 

««ly  (»)  See   in    general   as   lo    the    mode    of 

atsrgned,  would  seem  lo  lie  as  advanlagcous  framing  these  pleas,  I   Saund.  296,  298  -   I 

far  Ihe  defendant,  in  reference  lordosis,  as  the  Chit.  I'l.Tihed.  S60  ;  Com.  Die  ■■Ple.der" 

suffering  iudgmeni  Bs  aliove;  see  iJ.     The  3  M.  24. 
foim  iu  the  text  leaves  the  general  issue  on 
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wplieable  when  the  sheriff,  the  officers,  and  the  execution  creditor,  all  join  in  the  plea 
Ji  onlj  the  sheriff  and  officers  join,  (p)  say 

^  That  before  &c.,  a  certain  writ  of  our  lady  the  queen,  called  a  Q/Sfri 
facias,']  was  issued  out  of  the  Court  of  [Q.  B.]  at  Westminster,  directed  to 
the  sheriff  of  the  county  of  ,  by  which  said  writ,  &c. "  [as  in  the  text 

from  the  asterisk,'] 

The  officer^  if  pleading  alone,  need  only  begin  with  the  warrant,  thus— 

**  That  before  &c.  one  R.  S.,  then  being  the  sheriff  of  the  county  of 
[Surrey],  to  wit,  on  5rc.,  made  his  certain  warrant  in  writing  &c.,  [as  in  the 
text  from  the  f  ]. 

If  the  attorney  he  joined  in  the  action  (as  to  his  liability,  see  aniCf  515,  obs.,  and  742, 
Fonn  10,)  say,  after  the  statement  of  the  judgment,  at  the  place  in  ihe  text  marked  ** 

**  That  before  and  at  &c.,  the  defendant  A.  P.  [the  attorney],  was  an 
attorney  of  the  Court  of  [Q.  B.]  at  Westminster,  and  that  as  such  attorney, 
and  by  virtue  of  a  retainer  in  that  capacity  by  the  said  A.  B.  [the  execution 
creditor],  which  said  retainer  was  given  to  him  by  the  said  A.  B.,  after  the 
recovery  and  entering  up  of  the  said  judgment  as  aforesaid,  (see  Bevins  v. 
Hulme,  15  M.  &  W.  88,)  and  before  the  said  time  when  &c.,  to  wit,  on  &c., 
be  the  said  A.  P.  as  such  attorney  as  last  aforesaid,  for  the  obtaining  satis- 
fiu;tion  for  the  said  A.  B.,  of  the  money  so  recovered  as  aforesaid,  sued  and 
prosecuted,  &c.''  as  in  the  text,  confessing  all  the  facts  as  done  by  him,  *^  as 
such  attorney,  and  by  virtue  of  the  retainer  last  aforesaid.*'  (See  Com.  Di^ 
«*  Pleader/*  3  M.  24 ;  Britton  v.  Cole,  1  Salk.  409. 


Plea  of  Justification  under  a  FL  Fa. 

1  •  Not  guilty  J  (q)  ante  J  714.  2.  As  to  seizing,  ifC,  the  goods,  denial  that  they 
were  plaintiff^s,  ante,  744,  Form  8.]  3.  And  for  a  further  plea  in  this  behalf, 
the  defendants  say  that  before  the  said  time  when  &c,,  and  before  the  com- 
mencement of  this  suit  (r),  to  wit,  on  [ij-c.],  the  defendant  A.  B.  [the  exc" 


(f)  If  there  be  any  doobt  as  to  the  writ 
a  imffularly  issued,  the  sheriff  and  o(B- 
•konra  not  join  the  esecation  creditor  io 
tkm  plea ;  mod  on  the  other  baod  the  execa- 
liM  eieditor  should  keep  aloof  from  the  of- 
ietr,  if  the  latter  have  beeo  fpiilty  of  any 
nesas  in  eiecoting  the  writ  See  Britton  v. 
CWf*  3  Stra.  1184;  5.  C.  1  Salk.  408,  409. 

Jf )  If  the  sheriff's  defence  be  that  the 
W%  act  be  not  binding  on  him,  (as  to 
littchsse  I  Chit.  Pi.  Ind.  *'  Sheriff,")  either 
hf  wemoa  of  its  having  been  done  after  a 
■MSisadtM  has  issued,  Brown  v.  Copley,  7 
II.  Ac  G.  558 ;  or  because  he  has  exceeded 
Hi  aathority,  the  plena  of  not  guilty  will  suf- 
§m  fsr  btoi;  so  it  will  suffice  when  he  is 
HsA  fur  tn  set  done  jticf iaa%,  as  issuing 
woeess  oat  of  a  county  court  of  which  he  is 
Jtd^t  Und^,  tad  IVimo  v.  Morrii,  2  C.  M. 

FART  U. 


&  R.  298  ;  and  see  Dieas  v.  Lord  Brougham, 
6  C.  6c  P.  249. 

(r)  The  plaintiff's  possession  of  the  house, 
&c.  might  also  be  denied,  as  ante,  748.  All 
these  pleas  were  pleaded  in  Camaby  t.  Welbjf, 
8  A.  &  E.  872. 

If  the  sheriff  has  seized  the  goods  of  A.  B. 
under  a  fi.  fa.  against  him,  and  C.  D.  bring 
an  action  for  such  seizure,  claiming  the  pro* 
perty  in  the  goods  under  a  bill  of  sale,  or 
conveyance  from  A.  B.,  which  there  is  reason 
to  believe  is  collusive  or  fraudulent,  (as  to 
which  see  ante,  685,)  the  plea  denying  that 
the  goods  are  plaintiff's  will  let  in  such  de* 
fence,  ante,  743,  obs. ;  Nicholls  v.  Bastard, 
2  C.  M.  &  R.  659,  per  Parke,  B. ;  Harriion 
Y.  Dixon,  12  M.  &  W.  142 ;  5.  C.  1  D.  & 
L.  454. 

5E 
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cution  eredilor'},  in  the  Court  of  [Q..  B.]  at  WeatmtDiter,  by  the  oonsidtnttaa 

and  judgment  of  the  said  Court  recovered  against  the  plaintiff*  the  sum  of 

£ ,  which  in  and  by  the  said  Court  nas  then  and  there  adjudged  to  the 

■aid  A,  B.  far  his  damages  which  he  had  auatained  aa  well  by  reason  of  lb* 
non-performance  by  the  plaintiff  of  certain  promises  (i)  then  lately  made  by 
him  to  the  said  A.  B.,  na  for  the  costa  and  charges  of  the  snid  A.  B.  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  plaintiff  vra*  tli«n  con- 
victed, as  by  iho  record  and  proceedings  thereof  remaining  in  the  said  Court 
fully  appears,"  "  and  thereupon  the  said  judgment  being  in  full  force,  and  die 
■aid  damages  (!)  being  justly  due  and  remaining  unpaid  and  unsatisfied,  tlM 
laid  A.  B.  for  the  recovery  thereof,  aAerwardi  and  before  the  said  tiow 
whfin  ike.,  to  wit,  on  the  day  and  year  last  aforesaid,  aued  and  proaccuiad 
out  of  the  said  Court  of  [Q.  B.]  a  certain  writ  of  our  lady  the  que«n,  called 

a  [jteri /aeiai,]  (u)  directed  to  the  aheriff(*)  of  the  county  of ,  by 

which  said  writ  *  our  lady  the  queen  commanded  the  said  sheriff  [that  of  (b« 
goods  and  chattels  of  the  said  plaintiff  [yi  in  his  the  said  sheriff's  bailiwick, 
[fi-e.,  let  oul  llie  Krit  of  eivcuiion{t)—llii  indorstmenl  to  levy — and  tht  dtSu 
very  to  thcihcnjf  {a)  to  be  executed  at  ante,  612,  613,  staling  rack  n/lhaH 
facli  la  liaue  happened,  "  before  the  said  time  when  &:<:."  and  proctti 
that:']  And  thereupon  the  said  defendant  It.  S.  [the  sheriff"}  so  then  being 
such  sheriff  as  aforesaid,  afterwards  and  before  the  return  of  the  said  writ  of 
[^c],  and  whilst  the  same  was  in  force,  and  before  the  said  time  whan  &&, 
to  wit,  on  &c.  made  his  certain  warrant  (6)  in  writing  f  under  his  band  and 
seal  of  orf]ce(e)  aforesaid,  directed  to  the  said  defendants,  K.  and  G.  [the 


U'\    II 


ml  n 
1    tli.-r(l>v 


iml  bi-foru 


■DniniLiiiilfil  them  rli.it  [.«t(  . 
nU  before  tlie  return  of  tli 
10  wit,  on  the  day  imd  yei 
!s  K.  and  O.  [the  buil'<Ji\'],  s. 
.■uiod  in  due  form  of  law.  (rf 


•■ShciJirs.-     In 


.13;  llull.N.P.83i 


ti.  in. 

ilivi 

.■)i  v.ooAs  jnJ  chalieli  of   Iho  uid  [fiird 

lesMry  lo 

Biaie  iliK  piocess 

yfr. 

i'.i].  WMe   la  be  taken   in   eiecuUso  io 

iinil.  'im,  1 

™.l. 

t  IwJiair  unJet  the  &ai<l  writ  and   wirnnt, 

;alion   of  1 

he  delivsiy  of  the 

-e   in   llie  saiil   dwelling-liouM    in    wbkk 

U'lsnotsli 

■ic.l.v  necessity  ,  1 

A>c. 

"  'I'hisiwinentiatucalialiCiwlHV.Birl. 

5'l 

auQl.  76;    II7iitf  V.  H'lidfiir.,  Pslm.Sa, 
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▼ifta^of  wbich  said  writ  and  warrant,  the  said  K.  and  G.  (e)  as  luch  baillA 
aa  afereaaid,  did  then  aa  such  bailiffs  holding  the  said  warrant,  and  under 
dit  authority  of  the  same,  whilst  the  said  writ  and  warrant  were  in  full  force, 
and  before  the  return  of  the  said  writ,  and  within  the  said  bailwick  of  the 
atid  aheriff,  to  wit,  at  the  said  time  when  &c.,  f  f  enter  peaceably  and  quietly 
into  the  said  messuage  or  dwelling-house,  in  which  &c.  [the  outer  door 
thereof  being  then  open],  (/)  in  order  to  seize  and  take,  and  did  then  seise 
and  take  in  execution  the  said  goods  and  chattels  of  the  plaintiff*,  the  saitie 
Aeb  being  in  the  said  messuage  or  dwelling-house  for  the  purpose  of  levying 
dl6  moneys  so  directed  to  be  levied  by  the  said  indorsement  on  the  said 
writ,  and  by  the  said  warrant  as  aforesaid,  and  in  so  doing  the  said  defendant 
W*  T.  so  being  such  bailiff*  as  aforesaid,  [and  the  said  defendant  C.  F.  as  his 
iarrttat  as  aforesaid,]  did  then  necessarily  and  unavoidably  make  a  little 
lioiae  and  disturbance  in  the  said  messuage  or  dwelling-house,  and  stay  and 
edntitiue  therein,  (g)  making  such  noise  and  disturbance  for  the  space  of 
time  in  the  said  declaration  mentioned,  as  they  lawfully  might  for  the  cause 
aforesaid,  doing  no  unnecessary  damage  to  the  plaintiff*  on  that  occasion, 
which  are  the  said  several  alleged  trespasses  in  the  said  declaration  alleged ; 
and  this  the  defendants  [W.  T.  and  C.  F.]  are  ready  to  verify,  Sec, 


9.  Plea  to  Declaration  for  entering  House  and  taking  Goods,  that 
the  Goods  therein  were  the  property  of  Plaintiff  and  M.  G.,  that 
Defendant  recovered  a  judgment  against  M.  G,,jtistifying  the  sale 
of  a  moiety  under  a  Fi.  Fa.  against  him,  (Ji) 

1.  Not  gwky,  ante,  714.  2.  As  to  seizingf  ^c,  the  goods,  denial  that  they 
were  plamtiff*8,  ante,  744,  Form  3.]  S.  And  for  a  further  plea  in  this  behalf, 
the  defendant  saith  that  long  before  and  at  the  said  time  when  &c.  the 
plaintiff  and  one  M.  G.  were  jointly  possessed  of  the  said  goods  and  chattels 


Jthmum  V.  Leigh,  6  Taunt.  246.  Of  course  in 
die  fomier  part  of  the  plea  the  judgment  and 
•ineQtioQ  muit  be  stated  to  have  been  against 
dM  Ihiid  penoD,  and  in  the  latter  the  seizure 
will  be  stated  to  be  of  the  goods  of  such  tliird 
pnwD.  See  I  Chit  Arch.  8th  ed.  549;  and 
MB  lann  of  plea  in  Carnahy  v.  W^lhii,  8  A. 
bt  £•  872,  If  the  action  be  brought  by  the 
4lkl^  ptnon,  who  claims  also  the  goods, 
flasi  jasiifyiiig  as  mbove  the  entering  the 
Bflasty  mod  as  to  the  goods  deny  the  plaintiff's 
IB  them  IS  antf,  744,  Form  3.  Similar 
ander  a  ca.  ta.,  defendant  having 
groand  to  believe  that  the  debtor 

2  m  la  tiio  bouae,  WhalUy  v.  WiUiamion,  7 
kP.394. 

^o)  If  one  only  be  a  bailiff,  say  *'  the  said 
■b  as  saeh  bailiff  as  aforesaid,  and  the  said 
Q«  H  kit  asrvtnt  ia  that  behalf,  and  at  his 

OTBBaBvf  Cte« 

{/J  TMi  is  a  nseassaiy  allegation  ;  1 1 


Moore,  40.  Law  of  breaking  open  doors, 
6lc.  Cooke  V.  Birt,  5  Taunt.  769 ;  WhaUey 
v.  WiUiamion,  7  C.  &  P.  294  ;  1  Chit.  Arch. 
8th  ed.  549;  2  Chit.  Arch.  8th  ed.  960  ;  1 
Bing.  N.  C.  721.  See  form  of  plea  by  a 
sheriff  justifying  breaking  open  an  outer  door, 
because  he  could  not  otherwise  remove  from 
the  house  goods  which  he  had  seized,  Pugh 
v.  Griffiths,  7  A.  &  E.  840.  As  to  what 
amounts  to  breaking  an  outer  door,  see  Whol* 
ley  v.  Williamson,  supra, 

(g)  If  the  plaintiff's  interest  in  the  house 
be  leasehold,  the  term  remains  in  him,  not- 
withstanding the  lease  may  be  seized,  and 
therefore  the  sheriff  cannot  justify  staying  in 
an  unreasonable  time  after  snch  seitnre; 
Playfair  v.  Musgrove,  14  M.  &  W.  289.  But 
such  continuance  in  possession  must  be  newly 
assigned,  ibid. 

{h)  See  Johnson  v.  Evans,  7  M.  &  G.  340 ; 
S,  C.  1  D.  &  L.  935;  past,  note  (h). 


3  E  2 


77-1  PLEAS,  See.  IN  TRESPASS:— III.  REALTY. 

in  the  ssid  declaration  menlioned  as  of  llieir  own  proper  goods  and  chstteb, 
ind  ihe  defendant  furilier  aaith  tliai  heretofore  and  before  the  said  time 
when  &c.  to  wit.  on  [.^e.  herf  stale  the  reeouenf  of  tht  judgmait  againU 
M.  0.,  the  itsuiag  of  the  irrif  off.fa.  redling  ."(,  tlatwg  the  indortrmtnl  o» 
the  wri(,  and  the  delivery  thereof  to  Ihe  theriff  as  ante,  til2.]  By  virtup  of 
which  said  writ,  the  defendant  so  being  sheriff  as  aforesaid,  afterwards,  to 
wit,  at  the  said  time  when  Sic,  entered  into  the  said  dwelling-house  in  which 
4c.  by  the  outer  door,  the  said  outer  door  then  being  open,  in  order  lo  levy 
the  damages  aforesaid  of  one  undivided  moiety  of  the  said  goods  and  chattel* 
in  the  said  declaration  mentioned,  the  same  goods  and  chattels  then  being 
in  the  said  dwelling-bonae,  and  did  necessarily  seize  and  take  and  carry 
away  the  said  goods  and  clialtels  (A)  for  the  purpose  aforesaid,  aa  it  vrai 
lawful  for  the  defendant  to  do.  and  then  sold  the  said  moiety  {A)  belonging 
to  the  said  hi.  G.  of  the  said  goods  and  chattels  in  satisfaction  of  the  said 
damages,  which  are  the  supposed  trespasses  in  the  said  declaration  men- 
tioned ;  and  this  the  defendant  is  realty  lo  verify. 

3.  Similar  Justijicatioii  under  a  Fi.  Fa.  itsued  on  an  Award. 

Jones  V.  miliami,  8  M.  S"  W.  a57. 

This  form  was  held  bod,  for  not  ihowing  that  the  execution  was  by  rule  of  Coml, 
calling  upon  ihe  defenilniit  to  perform  tlie  awnri],  (ai  to  which  see  Doe  t.  Arn^,  8  H, 
&  W.  560  ;)  3  Chit.  Arch.  8ili  cd,  1428. 

4.  Jusliftcalian  under  Process  of  inferior  Courts. 
Green  v.  Daris.   !i  It.  S.-  Al,].  i;(i|  :    /h/um  ^.   U',«„l.    r.  IS.  ,S.  C.    \V.\    Manor 


5.  Justificuliiui  bij  L'huix 
from  a  Parish  House, 
Plaintifi' colon  r. 


in    expulsion 
,  !/ivi>ifi    the 


Vc 


(i.  Replication  to  a  PUn  if  J'lsl'ifuatio 
nUlLebail;  tlu' plaiiiliir  ^lini.l.l  sjie. 


U„J.;-a  Fi 
:\.-My  liciij-  til 


ri  Fac 
judRmi 


ii;  (0  thr 

residue:,  Korui,  &.■■  CunxM  y.  \\<th,.i^  A.  .V  I;.  ^.7  I :  >c^- <wl,'.  71-'.  n.  (u)-  Wht-ro 
there  has  been  tiv™.  Src.  il  ^hmihl  I.,-  iq>li<.l  c.r  (..■«■  ii^^ipiud.  i.l.  .i.ilt,  721,  n.  (p). 
AVIicri!  in  lrc$|mis  lur  hrcnkin;;  mid  I'litirin;;  plaint  if  ^^^  nKip  iinil  si'i>!ili<;  mid  ounvcrthip 
bis  guoda,  the  dpri'iidaiits  Justiiivd  uiidi.'i'  n  fii:!'!  liii-ins.  tn  whit'li  iilaiiiliH'  replied  ilc  injuria 
iibn/iie  retiilua  eaufn,  and  iil'w  iiKsi^Mi^d  tliiil  (b'l'endnllla  rntiren  the  t^hip  and  toolc  thi- 
goods  for  uthcr  [uirposcs  than  tlii>se  iiu'iilioiu-<l  hi  ihv  jilca ;  it  was  held  that  the  vtrlutc 


./.■h,.i,: 

V.  K< 

"1,    1  U.  &  L.  935 

arsi  f; 

^w(^  5  Q.  11. 408 

li::nii.ll 

Y.  Ilm 

,  Arcl 

by  Chit.  8lh  edil 
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m  was  put  in  issue,  and  that  it  was  competent  to  the  judge  to  leave  it  to  the  jury  to 
r  whether  the  goods  were  bondjide  taken  under  the  writ,  or  whether  the  execution 
M  resorted  to  as  a  colour  for  taking  them,  to  evade  payment  of  freight,  to  which  they 
<ald  have  been  liable,  had  defendants  accepted  them  under  the  bill  of  lading,  and  not 
effect  a  sale  by  virtue  of  the  writ ;  Lucas  v.  Nockels,  4  Bing.  729 ;  affirmed  in  error, 
B.  &  C.  157 ;  recognized  in  Ransford  v.  Copeland,  6  A.  &  £.  485.  Sembk,  de 
wriA  does  not  in  general  put  in  issue  defendant's  motive^  2  M.  &  W.  798.  The 
intiff  might  replv  (as  against  all  but  a  sheriff  or  his  bailiff,)  that  the  writ  of  execution 
s  set  aside  by  rule  of  court;  form,  &c.,  Jone$  v.  Williams,  8  M.  &  W.  356;  ante, 
2.  The  allegation  in  the  plea  that  the  "  outer  door  was  open,"  is  put  in  issue  by  de 
urid  ;  see  Kerhy  v.  Denby,  1  M.  &  W.  .336.  Excuse  for  breaking  open  an  outer  door, 
igh  V.  Griffith,  7  A.  &:  E.  840;  ante,  773,  n.  (f).  Where  the  fieri  facias  is  against  the 
ids  of  a  third  person  and  the  defendants  entered  plaintifTs  house,  a  replication  "  that 
i  goods  were  and  each  of  them  was  the  goods  of  the  plaintiff,"  denying  that  the  judg- 
nt  debtor  had  any  goods  in  plaintiff's  house,  would  be  a  good  answer  to  the  plea,  but 
old  admit  the  judgment  and  execution  ;  sec  Jones  v.  Brotcn,  1  Bing.  N.  C.  489,  per 
idal,  C.  J.  But  de  injuria  would  be  a  better  replication,  as  that  would  put  in  issue 
t  only  the  above  facts,  but  also  whether  or  not  the  seizure  was  under  the  warrant, 
mafy  V.  Welby,  supra.  Form  of  replication  that  a  writ  of  error  was  allowed  before 
I  fieri  facias,  Belshaw  v.  Marshall,  4  B.  &  Ad.  336 ;  and  see  Perkins  v.  Pympton,  7 
ig.  676. 

TENANCY  IN  COMMON. 


Ai  license  from  one  who  is  tenant  in  common  with  the  plaintifi*  to  commit  the  tres- 
nes  complained  of,  may  be  pleaded ;  the  plea  denying  tne  close  to  be  the  plaintifTs, 
■e,  748,  does  not  put  in  issue  the  plaintiff's  exclusive  possession  of  it ;  Wilkinson  v. 
iggarth,  Q.  B.  Jan.  18,  1847. 

WAYS. 

s.  See  declaration,  &c,  in  case  for  disturbing  a  right  of  way,  and  notes,  ante,  632. 
See  2  &  3  Will.  4,  c.  71 ;  1  Chit.  PI.  tit.  "  Prescription;"  Gale  and  Whateley 
on  Easements.  Before  that  statute  a  right  of  way  could  only  be  claimed  on  the 
ground  of  its  having  existed  continuously/  from  time  immemorial.  But  this 
continuity  of  enjoyment  could  be  defeated  by  evidence  of  any  fact,  (such  as 
unity  of  seisin  at  any  time  of  the  several  properties  in  the  same  person),  which 
actually  negatived  it.  To  obviate  this,  the  plea  of  non-existing  grant  of  way 
from  a  former  freeholder  was  adopted.  See  Blewitt  v.  Tregonning,  3  A.  &  £. 
554,  on  proof  that  the  pretended  grantor  and  grantee,  (for  it  was  necessary  to 
mention  names,  Hendy  v.  Stevenson,  10  East,  55),  were  concurrently  free- 
holders, with  evidence  of  long  enjoyment  of  the  way,  the  grant  of  the  latter  was 
presumed;  see  I  Saund.  323  a. 
These  difficulties  are  obviated  by  the  2nd  and  4th  sections  of  the  statute,  (cited 
ante,  512  and  622,  obs.),  which  provide  that  proof  of  enjoyment  for  twenty  years 
next  before  suit,  (but  for  no  less  time,  s.  6),  as  of  right,  ( post,  778,  n.  (o) ),  and 
without  adverse  {Carr  v.  Foster,  3  Q.  B.  581),  interruption  acquiesced  in  form 
whole  year,  (s.  4),  shall  not  only  be  deemed  presumptive  evidence  of  the  right, 
(unless  in  the  case  of  a  tenancy  for  life,  disability  from  infancy,  &c.),  but  shall 
not  be  defeated  merely  by  showing  that  the  enjoy  mentors/  took  place  at  a  time 
prior  to  that  period,  and  that  a  forty  years  such  user  shall  confer  an  absolute 
right,  (even  against  disabilities,  s.  7),  unless  it  was  originally  granted  by 
writing,  or  unless  in  the  case  of  a  tenancy  for  life,  (s.  8,  post,  780,  Form  3 ; 
Clayton  v.  Corify,  2  Q.  B.  817). 
The  mode  of  pleading  is  pointed  out  by  the  5th  section,  which  provides  that  **  in 
all  pleadings  wherein  before  the  passing  of  this  act  it  would  have  been  necessary 
to  allege  the  right  to  have  existed^o;7i  time  immemorial,  it  shall  be  sufficient  to 
allege  the  enjoyment  thereof  as  of  right,  by  the  occupiers  of  the  tenements  in 
respect  whereof  the  same  is  claimed,  for  and  during  such  of  the  periods  men- 
tioned in  this  act  as  may  be  applicable  to  the  case,  and  without  claiming  in  the 
name  or  right  of  the  owner  of  the  fee  as  is  now  usually  done ;  and  if  the  other 
par^  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  dmbUity,  cani* 
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Iract,  agreemait  or  Dlher  nrnttor  harainbefore  menlioned,  or  on  any  otbar  ••alt 
or  mitter  of  fact  or  of  \avi  ni<l  jiwiniiilcTil  with  Iht  timpUjitct  of  ti^aifmtTH,  ihe 
uma  »liall  ba  specially  alleged  and  set  fiirtli  :n  aaiwcr  to  the  allcgatian  of  the 
parly  olainiing.  and  shall  not  bo  received  in  evidence  on  any  genera)  travtiM  m 
deDial  of  «uch  ailegaliciii/' 
XIm  6th  wctiou  enacts  ■'  that  in  the  uveml  owes  men^onod  in  and  providnd  fbr 
by  thii  BEt,  no  preauuiplieu  bhall  be  allowed  cr  made  in  favour  or  tuppoit  of  any 
eUiiD,  upou  proof  of  the  cxerciae  or  ei^oyinent  of  the  tight  or  matter  cUtoiM 
lor  any  \*u  period  of  time  ot  mimber  of  years  than  for  luch  pwiod  or  nuinber 
mentioned  in  this  aol,  lu  may  bv  applicable  to  the  caae  and  to  the  nature  of  the 

The  7lh  section  provide*  "  liial  Ihc  time  dHriog  which  any  penon  ottiermut 
c^mble  of  raia'mg  unv  (Uim  (o  any  a/'  the  maUert  before  mentioned  shall  have 
been  or  shall  bo  an  infant,  idiot,  nou  compos  luentii,  feme  coTcrl  or  tenant  fbi 
life,  or  during  which  any  action  or  suit  aball  have  been  pending,  and  which  aball 
have  been  diligently  proiiecutcd  until  abated  by  the  death  of  any  party  or  partU* 
thereto,  sliail  b«  rjKiudtd  in  the  eomputalion  of  the  periods  hereiubefors  racn- 
tioaed,  ticept  vnty  in  casus  where  the  right  oi  claim  is  hereby  declared  to  be 
■baolule  and  in  defeasible." 

By  wetioa  8,  "  wli«n  tny  land  or  water,  upon,  over  or  from  which  any  suck  iMy 
DT  Other  convenient  vtntercovnf.  or  uxe  of  water  oljatl  have  been  or  shall  be  ra- 
ioyed  or  derived,  hath  been  or  shall  be  held  luider  or  by  virtnc  of  any  term  of 
life,  or  any  Iftm  of  yeart  exceeding  three  jean  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  any  such  way  or  oihcr  matter  as  herein  last  before 
men^oned,  during  tlie  continuance  of  sucli  lenni,  shall  be  excluded  in  ibc  com- 
jiutaljon  of  the  said  period  of  forty  yean,  in  case  the  claim  shall  tiithin  three 
years  neKt  after  ibe  end  or  soonesi  delermioMion  of  inch  temi,  be  reaisled  by 
any  person  entitled  to  uuy  reversion  expectant  on  the  determination  thereof." 

The  judgment  delivered  by  Parke,  B.,  in  B-ighC  v.  Wutker,  1  C.  M.  &  Hob.  311, 
forms  a  valuable  commentary  upMt  the  Prescription  Act,  especially  in  reference 
(o  the  exlenl  to  which  an  adverse  user  of  a  right  of  way  will  bind  the  leasee  and 
the  rcDeruoner  of  the  land  over  which  the  way  pasacs.  In  that  case  a  way  had 
been  used  advettiely  for  twenty  yesis  over  lund  in  the  possession  of  a  leasee,  who 
held  a  lea«e  for  Uvea  grtuilf^  by  the  hialioi.  ut'  Woivc^itci'.  and  il  was  held  tbat 

tiiia  iner  gave  no  right  either  ai  again-'!  '  s.....  nor  evm  ^wnst 

the  bishop's  laftc.     "  No  ri^hl  iapni'i    ■  ■  ;>.  for  whntevcr  con- 


usualcrmr.-cvv:t3l<.  slxilc  ..  L       .     !■ ,  ,  uuiicr  hi  iVc.      Bui 

siiicetlicstiiluii;  auili  a  .jii.iii'.       ,_ _.    i,   I.;,      .    ,  iijoviiu'iit  for  tivcmy 

ycnrs.  For,  in  tlic  lir?t  [•',.u.. ,  i:  ■  !  :.;:,■.-.  i.n  'i  LK.ii.i^  ilii-  lime  of  prescrip- 
tion, and  if  the  pi-riuds  iiu'!.iiiiiii.d  in  it  .n^  lu  bi'  diemi'd  ncsv  lime  of  pTCscrip- 
tioii,  it  must  liuv.>  been  iiilctiili-il  lli.il  iIk'  iiijuyiiicnt  tor  those  periods  lihouid 
give  u  good  title  ilgailI'^t  :l1I,  lor  lil]<^  by  liiiiiii'iiioriiil  preacripliun  are  Absolute 
auil  vulid  iigainst  all.  'I'l]<.-v  arc  3iii.'li  a^  ;ibsoliiti'ly  bind  the  laJid  in  lee.  And 
in  the  next  place  llic  stntiite  im  ulioit-  ci.iitiiiiis  uuv  iiilimutiun  tiiat  there  may 
be  difTcrent  cia^es  uf  rigljts,  i|ii.ilili>.'d  and  absolute,  \iilid  as  tu  some  persons  and 
invalid  as  to  otliera.  From  liciicu  we  iirc  led  to  conclude  tii;«  an  enjoyment  of 
twenty  years,  if  it  give  not  a  good  title  agaiii>t  all,  gives  no  ^'oud  title  at  all,  and 
as  it  is  clear  that  this  enjoyment,  whilst  the  land  wiis  held  by  a  tenant  for  life, 
cannot  atlecl  the  reversion  in  the  bishop  now,  mid  theicfnre  is  not  good  against 
every  one,  it  is  not  good  as  against  any  one,  and  therefore  not  against  the  defend- 
ant. This  view  of  tlic  case  derives  conftrmalion  from  the  7th  section,  which,  it 
is  to  be  obsened,  exchidc?  in  express  terms  the  time  that  the  person  who  is 
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etptbla  of  resiftiDg  the  claim  to  the  way  is  tenant  for  life.  During  the  period 
of  a  tenancy  for  life,  the  exercise  of  an  easement  will  not  aflTect  the  fee.  In 
order  to  do  that  there  must  be  that  period  of  enjoyment  against  an  owner  of  the 
ft*.  The  conclusion  therefore  to  which  we  have  arrived  is,  that  the  statute 
gives  no  right  from  the  enjoyment  that  has  taken  place;  and  as  section  6 
rorbids  a  presumption  in  favour  of  a  claim  to  be  drawn  from  a  less  period  of  en- 
joyment than  that  prescribed  by  the  statute,  and  as  more  than  twenty  years  is 
rehired  in  this  case  to  give  a  right,  the  jury  could  not  have  been  directed  to 
presume  a  grant  by  one  of  the  termors  to  the  other  by  the  proof  of  possession 
•lone.  Of  course  nothing  that  has  been  said  by  the  Court,  and  certainly 
nothing  in  the  statute,  will  prevent  the  operation  of  an  actual  grant  by  one 
lessee  to  the  other,  proved  by  the  deed  itself,  or  upon  proof  of  its  loss  by 
■econdary  evidence,  nor  prevent  the  jury  from  taking  the  possession  into  con- 
sideration with  other  circumstances  as  evidence  of  a  grant,  which  they  may  still 
find  to  have  been  made  if  they  are  satisfied  that  it  was  made  in  point  of  fact." 

Upon  a  plea  of  forty  years*  enjoyment  of  a  way,  evidence  may  be  given  of  user 
mart  than  forty  years  back,  as  some  evidence  as  to  the  state  of  things  at  the 
distance  of  forty  years;  and  it  was  observed  by  Littledale,  J.,  '^  If  evidence  of 
user  beyond  forty  years  were  to  be  excluded,  it  might  be  that  after  the  case  had 
beon  established  as  far  as  thirty-eight  years  back,  a  discontinuance  of  proof 
might  occur  as  to  the  two  or  three  preceding  years,  and  the  party  might  fail, 
beoiuse  he  was  unable  to  carry  his  case  on  without  going  to  the  distance  of 
forty-one;"  Lawson  v.  Langley,  4  Ad.  &  E.  890. 

The  diefendant  succeeding  on  a  plea  of  right  of  way  pleaded  to  the  whole  declara- 
tion, it  entitled  to  the  postea  and  general  costs,  as  having  substantially  suc- 
ceeded, although  the  plaintiff  succeed  on  plea  of  not  guilty,  and  a  plea  denying 
the  doie  was  the  plainti£&;  Stalcy  v.  Long,  3  Bing.  N.  C.  781. 


1.  Pha  {under  2  «f  3  Will  4,  c.  71),  of  a  private  Right  of  Way 

enjoyed  for  twenty  Years^  (i) 

1*  Not  guilty f  ante f  714.  2.  Denial  that  close  was  plaintiff*s,  ante,  748, 
Form  1]  d.  And  for  a  further  plea  in  this  behalf  Q)  the  defendant  saith  that 
fer  tbe  Aill  period  of  twenty  {k)  years  next  (/)  preceding  the  commencement 
of  thii  suit,  (m)  the  respective  occupiers  for  the  time  being  (n)  of  a  certain 
doM  called  '*  WoodcroAs,"  or^  "  a  certain  messuage"  called  *'  Hinton  Lodge," 
[4^.  Of  ike  case  may  be,']  situate  in  the  parish  of  [j*  Catherington,"]  in  the 
eounty  of  [••  Hants,"]  ["  and  adjoining  the  said  close  in  which  &c."  if  the  fact 


(0  9m  forms,  &c.,  Payn§  v.  Sheddon,  1 
M.  h  Rob.  383 ;  J,mei  v.  PnW.  3  B.  N.  C. 
§9*  Jastificatioa  by  trustees  of  a  rosd  under 
tt  Iteal  act  to  make  a  new  rosd ;  Litter  v. 
Utfiv.  7  A.  &  E.  124. 

{/)  If  all  the  trespasses  charged  io  the  de- 
dataiiwi  are  not  jusufied,  coafioe  the  plea  to 
iMfnidiie. 

(ik)  Tbe  plea  claimtog  by  virtue  of  forty 

in*  eojoyment  will  bis  precisely  similar 
tki  above,  only  substituting  tbe  word 
§at  twnty,  A  previous  user  of  fifty 
not  carried  later  thso  four  yearn  before 
will  not  sappoit  such  a  pleaj  Parker 
v.JiilfAWI,  11  A.&E.788. 

(i)  The  word  '*  next"  is  not  essential 
Im;  Jmm  v.  Price,  3  Bing.  N.  C.  52. 
naagh  by  the  4th  section  of  the  Prescrip- 
tioo  Act,  (citod  aiitf,  612.  ebs.),  the  twenty 
yMTi  miist  be  coanted  as  those  next  before  the 


r; 


action.  See  Wardv,  Robins,  15  Rf.  &  W.240. 

(m)  It  is  sufficient  to  allege  an  user  for 
twenty  years  before  the  commencement  of  the 
suit;  it  would  be  incorrect  to  allege  it  to  have 
been  for  twenty  years  before  the  trespasses 
complained  of;  Wright  v.  Williams^  I  M.  & 
W.  77  ;  Richards  v.  Frtf,  7  A.  &  E.  698. 
The  effect  of  the  statute  is  to  legalize,  by  re- 
lation back,  all  acts  within  tbe  pi  escribed 
period,  if  such  period  elapsed  l>efore  suit, 
ahhough  at  the  time  they  were  committed 
they  were  trespasses,  and  might  be  so  treated, 
if,  when  the  action  was  bronght,  there  had 
not  been  an  enjoyment  for  the  requisite  term. 

(ti)  Instead  of  alleginp,  the  right  here  to 
have  existed  from  time  immemorial,  it  is  now 
sufficient  to  allege  the  enjoyment  as  of  right 
by  the  occupiers  of  the  tenement  for  twenty 
or  forty  (as  the  case  may  be)  years;  2  Ac  3 
Will.  4,  c.  71,  s.  5,  supra,  obs. 
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be  cUatty  «o,J  aclually  had  used  and  enjoyed,  and  were  respteclively  b 
tomed  to  use  and  enjoy,  ai  of  right  (o)  andmlhout  intvrruption  (  p)  in  respect 


of  sucli  occupation,  a  certain  way  for  tliemselvf 

return,  pass  and  repass  on  fooi,  and  with  horse: 

waggons  and  other  carriages  (^)  from  (r)  tlie 

crofts,"]  towards,  unto,  (i)  into,  through,  over 

which,  &c,,  and  from  thence  unto  and  into  a  < 

way  in  the  county  afoiesald,  and  so  from  ther 

king's  highway  towards  and  i 

which,  &c.,  unto  and  into  the  said  close  called  ["  Woodcrofts,"jaialltime»of 

the  year,  (()  at  his  and  tlicir  free  will  and  pleasure  as  to  the  said  close  called 

[''  Woodcrofts"]  belonging  and  appertaining;  and  the  defendant  saitfa  that 


tnd  their  servants  to  go, 
I  :iud  other  cattle,  and  with 

!  said  close  called  ["  Wood- 
ind  along  the  said  close  ia 
;rtain  common  king's  higb- 
:e  back  ngain  from  the  said 

ind  tlirough  the  said  close  in 


(<i)  The  wards  "  u  of  rigbt"  at«  eEMoiial 
here,  and  ifie  omi&aiaii  fiould  not  be  cured  by 
veniicl;  tialfird  v.  Hanklnio,,,  0  Q.  U.  684. 
"  Ifihe  way  liii  been  enjoyed  by  tlie  cloim- 
BDt,  nol  opeoly  lad  in  the  miDner  n  persoD 
lighlfuUy  eotillcd  would  hue  uied  it,  but  by 
aleaJl.h  ue  h  liespauer  would  hate  tiooe, — if 
be  ihoald  bsvo  occuionally  uked  the  per- 
mlflsioD  of  ibe  occupiet  of  the  land, — do  title 
would  be  acquired,  because  it  was  nol  en- 
joyed ■  ■■  of  light;'  far  ihe  same  reainu  il 
would  not,  if  there  bid  heenuniiy  u/'fjniiu- 
nan  dufing  all  nr  pait  oF  the  lime,  for  then 
ibe  cUitntut  would  not  have  enjoyed  '  as  of 
right'  (he  eaiemeni,  but  Ihe  soil  itsnir;" 
Brighl  V.  Walker,  1  C.  U.  &  R.  311. 

(f )  Eiidenee  of  eojojmeal  with  all  man> 

considei  together  with  thculiicr  iiiik'nce  ;  lor 

only  commcnsuiale  unit  the   u^cr;   Bulhiiil 
V.  DutoH,  1  Taunt.  279. 
(r>  The  dislinciioi 


.lated; 


li  ul'  ibc  lonn^r 


I'flle  ways  ;  Com.  liig.  Chimin.  D.  2  ;  liae 
Ab.  Highways,  C. ;  1  iiauud.  1SH  d.  Hut  it 
is  not  iiecesssiy  ii>  dtscriiio  all  the  closes  in- 
tetvening  belwecn  Ibe  two  lermini.  1  here- 
Fore  where  the  daini  was  in  the  lorni  iu  Ih,' 
ten.  and  it  appeurcd  that  llie  uay  was  Fruni 
plainlilTs  clo^e  over  lanri  n/  third  itri,mi  ^iid 
thrnte  ioto  Ihe  defendant's  close,  (tc.  it  was 
held  that  Ihe  plea  was  sufficiently  proied  : 
Sin,p,m,  V.  Liulhuaile.  3  B.  .\.\.  2-.'(i  -,  t)-H- 
can  V.  L.ii,ch,6li.H.  90-1. 

(O  lliere  is  no  rule  that  lays  down  that 
because  a  road  rorms  an  aculc  anijlv  in  ordui 
to  reach  a  termiaus.  it  doe»  not  lcad"iowuidH 
and  unto''  the  teiniinut;  Hti  v.  M-rMvn.ss 
ef  DiM-iiiliiu.  4  Ad.  &  K.  232.  240. 

(1)  If  the  user  aud  righl  be  liniile.1  lo  par- 
licular  periods  or  purjjosea,  the  plea  must 
slate  ihe  faci  accordingly.  A  right  of  way 
for  agricultural  purposes  is  a  hmilcd  and  qua- 


puipoMi)  Jachoa  v.  SUcty,  Hdt, 
N.  P.  R.  4S5  i  CmcUng  ».  Higginui,,  4  M. 
^  W.  24fi.  Right  of  way  lo  cany  misenti ; 
AfDnmUNththim  ConaJ  Con/uiy  v.  HarM, 
I  C.  M.  It  R.  614;  Dm,i4  v.  KliigKvU.9 
M.  &  W.  174. 

By  the  New  Rules,  tit.  Tieapasi ; — 
"  4.  Where  in  an  action  of  tieipasx  gaart 
claiuiim  frtgit  the  defendant  pleadi  ■  rMI 
of  way  with  ciniages  and  cattle  and  oq  foot 
in  the  lamo  plea,  and  issue  is  tikes  theraoD. 
the  pie*  shall  be  taken  ditlributiiely,  and  if 
the  tight  of  way  with  cittle  or  on  toot  odIt 
shall  .be  found  by  the  jury,  a  tenlicl  abiU 


e  it'ulo,  prcscrl 


11  pita  of  light 


jurj-  l.a. 


>  Fetch  » 


gfou 


the  light  to  (iich  water  and  negatived  Ihe 
li^hi  10  letch  good',  the  Cnurt  ordered  judg- 
ment to  be  entered  lur  dcrondani  as  lo  the 
ligdi  Id  fetch  w^ter,  and  for  ihc  plainiilf  a> 
lo  the  (i;jiit  to  Fetch  Roods  ;  Knislit  v.  Woo'e, 
:l  liing.X.  C.  3  ;  fhwlnan  \.  While,  1  M. 
K  W.  alti.  To  cnabtb  Ihc  verdicl  lo  be  en- 
leied  dislribu lively,  ibc  plea  must  contain 
within  itcelf  ihe  light  found  by  the  jury;  a 
tjcner.il  righl  of  way  will  not,  in  this  sense,  io- 
tlude  a.  righl  lor  railing  limber  only,  llijihan 
V.  Rahira,  r,  v..  i\.  t;.  627  ;  5.  C.  7  Uowl. 
ti63;  nor  uill  a  claim  of  a  righl  of  wa;y  lo 
inure  include  a  rigbl 


.■.  J/../I 


I  (}.  B.  792. 


calllt  ; 
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daring  part  of  tbe  said  period  of  twenty  years,  to  wit,  at  tbe  said  several 
tinies  when,  &c.,  he  was  the  occupier  of  the  said  close  called  [*'  Woodcrofu"] ; 
and  the  defendant  being  such  occupier,  and  having  occasion  and  being  so 
entitled  to  use  the  said  way,  did  at  the  said  times,  when,  &c.,  with  his 
■ervants  and  with  his  horses  and  otiier  cattle,  and  bis  waggons  and  other 
carriages,  pass  and  repass,  in,  by,  through  and  along  the  said  way  from  the 
aaid  close  called  [**  Woodcrofts,*']  into,  through,  over  and  along  the  said 
dose  in  which,  &c.,  (u)  towards  and  unto  and  into  the  said  highway,  and  so 
from  thence  back  again,  in,  by,  through  and  along  the  said  way  unto  and 
into  the  said  close  called  [**  Woodcrofts,'*]  (x)  using  the  said  way  there  for 
tbe  purpose,  and  upon  the  occasion  aforesaid,  as  he  lawfully  might  for  the 
eaoae  aforesaid ;  and  in  so  doing  (y)  the  said  defendant,  at  the  said  times 
when,  &c.,  with  feet  in  walking,  and  with  the  feet  of  the  said  horses  and 
other  cattle,  and  tbe  wheels  of  the  said  waggons  and  other  carriages,  un- 
aToidably  trod  down,  trampled  upon,  consumed  and  spoiled  a  little  of  tbe 
grass  and  herbage  then  growing  and  being  in  the  said  close  in  which,  &c., 
and  subverted,  damaged  and  spoiled  the  earth  and  soil  of  the  same  close,  and 
tbe  said  cattle  at  the  said  several  times  when,  &c.,  in  passing  and  repassing 
along  the  said  way,  by  stealth  and  morsels,  and  against  the  will  of  the  said 
defendant,  eat  up  and  depastured  a  little  of  the  grass  and  herbage  then 
growing  in  the  said  way  in  the  said  close  in  which,  &c, :  and  because  the 
said  fences,  gates,  stakes  and  posts  in  the  declaration  mentioned  (u)  before 
tbe.  said  several  times  when,  &c.,  had  been  wrongfully  put  and  erected,  and 
were  then  standing  in  and  across  the  said  way  and  obstructing  the  same,  so 
tbat  without  digging  up,  pulling  up,  breaking  down,  throwing  down,  prostrat- 
ing and  destroying  tbe  said  fences,  gates,  stakes  and  posts  respectively,  the 
said  defendant  could  not  then  pass  and  repass  with  the  said  cattle  and  car- 
riages  into  and  along  the  said  close  in  which,  &'c.,  in  the  said  way  there  as 
be  ought  to  have  done,  tbe  said  defendant  at  the  said  several  times  when, 
&€.,  in  order  to  remove  tbe  said  obstructions,  dug  up,  pulled  up,  broke 
down^  threw  down,  prostrated  and  destroyed  the  said  fences,  gates,  stakes 
and  posts  in  tbe  said  declaration  mentioned,  and  took  and  carried  tbe  said 
bnoeSy  gates,  stakes  and  posts  to  a  small  and  convenient  distance,  and  there 
left  tbe  same  for  the  use  of  the  plaintiff,  doing  no  unnecessary  damage  to  tbe 
plaintiff  on  those  occasions,  which  are  the  same  supposed  trespasses  whereof 
tbe  plaintiff  bath  above  complained  against  the  defendant ;  and  this  be  is 
ready  to  verify,  (z) 

(u)  Proof  of  a  way  over  any  part  of  the  L.  J.  72.  Q.  B. 
doM  will  rapport  this  allegation,  aud  plaintiff  (x)  Cannot  go  upon  the  defendant's  land 

■Btt  new  assign  if  he  goes  for  damages  for  out  of  the  way  because  the  way  is  impassable ; 

the  posts,  £c.,  they  not  being  Bullardw.  Harrison,  A  M..hSe\,3Ql,  Taylor 


tHoaira  on  the  way  in  question;   Webber  v.  v.  Whitehead^  2  Dougl.  475;  aliter,  in  the 

Sjfutkn,  10  M.  &  W.  485 ;  and  see  Smith  v.  case  of  a  public  way. 

lu9ft0fi,8M.&W.  381,  cited  an(«,obs.  750;  (y)  Of  course  the  following  allegations 

W90d  v.  Wtdppood,  2  D.  &  L.  809 ;  5.  C.  will  depend  upon  the  form  of  the  declaration. 

3  Com.  B.  276 ;  BracegirdU  v.  Peacock,  15  (s)  Add  a  plea  claiming  by  virtue  of  forty 


tf 
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3.  Heplication  to  the  above  Plea,  denying  Me  Right  of  Way.  (a) 
Commrneitment,  ante,  43.]  ~  Saiih  that  for  the  full  period  of  tweotf 
yt^n  next  before  the  commencement  of  this  suit,  ilic  respective  occupier* 
(br  the  time  beini;  of  the  said  close  called  ["  WoodcroAs"]  did  not  sctaally 
have,  use  or  enjoy,  twr  were  ihcy  respectively  accustomed  to  use  or  enjoy  lu 
nf  right  (6)  and  without  interruplion  (o)  the  ssid  supposed  way  for  ihemaeicM 
and  their  servants  to  go,  return,  pass  and  repass  on  foot  and  with  horse* 
imd  other  cattle  [^c.  traveling  the  right  of  way  conjunctitely  as  laid,  ending 
with  the  n'orda  "as  to  the  said  close  belonging  and  appertaining"]  in  manoer 

and  form  as  the  defendant  both  in  the  said >  plea  alleged  ;  nnd  thii  llw 

plaintifT  prays  may  be  inijutred  of  by  the  country,  &c. 

3,  Replication  {to  a  Plea  of  Forty  Years'  Eajotftnent  of  a   Way), 

that  the  Plaintiff  was  a  Tenant  for  Life. 

Wright  y.  mtliams,  1  M.  &  W.  77. 

By  2  &.-  3  Will.  4,  c,  76,  k.  8,  ''  when  any  land  or  water,  upon,  over,  or  from  wbidi 
any  Eiich  may  or  other  convenient  icalercourie  or  use  of  water  shall  have  been  or  ihall 
b«  aojoyed  or  derived,  halh  been  oi  shall  be  held  under  or  by  virtue  of  any  tenn  tf 
life,  or  any  temi  of  years  exceeding  three  years  from  the  Granting  thereof,  the  time  of 
the  enjoyment  of  any  such  way  or  other  mutter  as  herein  bst  before  mentioni^d,  durtu 
the  oonttnuance  of  nich  letm,  shall  be  excluded  in  the  computatjou  vf  llie  vid  p«ria9 
of  forty  ycoTE,  in  caic  the  dnim  shall  within  three  years  next  after  the  end  or  >ooiH|r 

yeSTs'  enjoymeDt;  olher  pleas  should  also  be 


uny  pit  of  li.e  said  fgi.lwjv,"  fiC.  .imi  al,c. 

ttalllll, -«  ■;'      II  .■     .    >     11    ■■  ,„.n.,   I  .\1.\ 

new  assign  tilrii  i  iriHi ;  lujj  Jeny  llial  il.- 

\V.77.     A.    ..  „,._   I..  >-..-  ,1  i»  ntcly 

fendaiil  was  the  •iccujiitr  of  ilic  ciose  In  re- 

spect of  which  the  way  was  clainHid  at  Ilie 

»eT.ill<t  i-^ni>oi   be  leplwd-  ««-f,  718,  ubj.; 

,,..le.  '4:i.  Form  4.     Wlierc  ibeie  is  aa  jia- 

iraverse  as  al)gte  the  riglit  of  w^y.     I'mltV 

douUeJ  litjbt  of  way.  but  ibe  defendant  has 

Ihis  traverse  the  plaintiff  may  shoiv,  uiihuuL 

deviated   lioni  the  Hack,  or  been   guilly  of 

new  nssi^niti^,  that  the  ilcfcnilaiil  lind  a  rigiit 

exress.lbeplainlilf  !.liaiiId»£»'a!ii£N,asaul(, 

of  Wily  lor  reituin  (mipascs  only,  und  lliariic 

7liH.  Foiin  1  ;   see    :d.  nott,    as    to  rtplywg 

used  it  for  other  purposes,  Coaiing  v.  tligsi'i- 

M«,  4  M.  a;  ^V.a^5  -,  or  dial  die  way  claims! 

,fc)\see,i„(c,  778.  nole(c.). 

(<•)  The  inlerrupiion  lu  lietejl  i  prescrip- 

U»ltvy.Gor,li.,tr,4 M.&  W.496;  Wii/Mh 

tive  riglil  must  be  an  ucfierie  interrupiioQ,  not 

V.  Co.-6«.  2g.  li.eij.     And  the  sime^ip. 

i  mere  discanlinuaoce  of  user  by  tlie  cUimaat, 

pliet  10  a  linidai  traverse  of  ibe  forty  years' 

ami  ihis  is  a  question  for  ibe  juiy  ;   Carr  ». 

plea,  CJav  v.  Sharkirv.  2  M.  a:  Rob.  344  : 
E,igUud  y.  U-,itl.  10  Jl.  &  W.  701.    The 

r,'..,r;  3Q.^.S8l. 

PLEAS,  &c.  IN  TRESPASS  .—III.  REALTY.  Til 

mination  of  such  term,  be  resisted  by  any  person  entitled  to  any  reversion  expec- 
(HI  Urn  detennination  thereof."  A  replication  of  a  life  estate  under  this  act  must 
that  the  plaintiff  is  the  person  entitled  to  the  reversion  expectant  on  the  determi- 
n  of  the  ufe  estate  ;  Wright  v.  WilliamSf  supra,  A  tenanc}'  for  life  during  any 
m  of  the  ttoenty  years  for  which  the  way  has  been  enjoyed,  as  stated  in  the  plea, 
snts  the  full  period  of  twenty  years  being  computed  cither  as  against  the  tenant 
Ift  or  even  his  lessee,  though  the  latter  may  have  acquiesced  in  the  user  of  the 
Bright  y.  Walker,  1  C.  M.  &  R.  211 ;  but  the  defendant  may  rejoin  that  the 
meiit  was  either  wholly  before  the  tenancy  for  life,  if  it  be  still  subsisting,  or  partly 
a  and  partly  after,  if  it  be  ended.  See  forma  of  these  pleadings.  Clarion  v.  Carb^, 
B.  817.  During  the  period  of  a  tenancy  for  life  no  exercise  of  an  easement  will 
t  the  fat. 


4.  Plea  of  a  Right  of  Way  by  Grant,  S^c. 

lere  is  nothing  in  the  Prescription  Act  to  interfere  with  a  claim  of  a  right  of  way 
:pres8|r'^asl,  whether  by  will  (as  to  which  see  WhaUtyv.  Thompson,  1  B.  &  P.  371,) 
'  deed,  Campbell  v.  Wilton,  3  East  294;  Senhouae  v.  Christian,  1  T.  R.  561.   Where 

is  reason  to  fear  that  a  prescriptive  right  of  way  has  been  extinguished  by  unity 
iafa),  it  would  then  be  advisable  to  insert  a  plea  claiming  by  non-existing  grant. 
),  evidence,  &c.,  Livet  v.  Wilson,  3  Bing.  115 ;  Flant  v.  James,  5  B.  &  Adol.  791 ; 
lit  Plead.  7th  edit.  393.  See  ante,  776,  obs.,  per  Parke,  B. ;  Harr.  Ind.  tit 
ly;"  Livettv.  Wilson,  ^YimQ.WS;  ISaund.  323  a;  P/anf  v.  James,  5  B.  &  Adol. 

4  Ad.  &  E.  749,  765,  S.  C. ;  Biewitt  v.  Tregonning,  3  Ad.  &  E.  554.  Right 
ay  under  a  local  act  and  award,  Logan  v.  Burton,  5  B.  &  C.  513;  Basset  v. 
:hell,  2  B.  &  Ad.  99. 


6.  Right  of  Way  claimed  by  immemorial  Prescription, 

ben  advisable  to  plead  this,  see  ante,  779,  note  (z),  and  775,  obs.;  forms,  Arlett  v. 
,  7  B.  &  C.  346 ;  Tapley  v.  Wainxcright,  5  B.  &  Adol.  395 ;  and  see  in  general,  1 
i4.  389  to  353 ;  2  Saund.  1 ,  324.  It  is  necessary  in  this  plea  to  deduce  title  from  the 
lolder,  or  to  justify  as  his  servant,  and  then  to  prescribe  in  a  que  estate,  that  is,  in 
of  the  fVeeholder's  **  and  those  whose  estate  he  had.*'  Sec  Att.-Gen,  v.  Gauntlett, 
ft  J.  93.  Before  the  Prescription  Act  a  right  of  way  or  common,  or  other  easement 
"ofit,  to  be  ei^oyed  or  taken  in  the  soil  of  another,  could  not  be  established  without 
ing  that  it  existed  from  time  immemorial,  or,  in  pleading  language,  "  from  time 
"•of  the  memory  of  man  runneth  not  to  the  contrary"  (being  in  legal  contemplation 
fbole  period  of  time  from  the  reign  of  King  Richard  the  First ;  see  the  recital  in 
ict)  It  is  true  that  the  Courts  held  that  proof  of  twenty  years  adverse  user  or 
fwttmt  of  the  easement  furnished  a  presumption  that  the  right  had  existed  from  time 
emoriaL  Still  this  presumption  was  subject  to  be  rebutted  by  evidence  that  at  any 
given  period  of  time  since  the  commencement  of  legal  memory  the  right  had 
me  extinguished,  as  by  unity  of  seisin  of  the  several  properties  in  the  same  person, 
thus  the  continuity  of  enjoyment /rom  time  immemorial  had  been  destroyed.  See 
^fard  V.  Dunbar^  13  M.  &  W.  822.  The  above  plea  is  therefore,  upon  a  traverse 
tci,  always  open  to  defeat  at  the  trial,  by  this  proof.  It  was  to  obviate  this  difii- 
'  that  it  became  the  practice  to  plead  a  right  of  way  by  what  was  termed  a  "  rton- 
ing  grant.'*    Anie,  Form  4. 


6.  Right  of  Way  of  Necessity* 

m  VmnM,  &c.  3  Chit  Plead.  7th  edit  395  ;  Harr.  Ind.  <<  Way/'  XII.  3,  and  forms 
IMS  thefd  cited* 


7.  New  Assignment  extra  viam;  ante,  768. 
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8,  Replication  to  a  Plea  of  Twenty  Yean'  Enjoyment  of  a  Way,  that 
it  was  enjoyed  by  Leave  and  Licence  of  the  Plaintiff  extetuUny 
over  the  whole  Time. 

Sec  Cokhattr  v.  Rabeila,  4  M.  ft  W.  709.  A  parol  licence  must  be  replied  tO  a 
twenty  yrars'  plea,  if  it  cover  the  whole  of  that  time,  because  under  nieh  a  Itcrao 
the  par^  may  be  add  to  enjoy  the  way  "  of  right  and  vrithotit  interruption"  for  Ae 
period  mentioned  in  the  plea,  anic,  780,  note  (a) ;  nnd  therefore  the  replication  must  be 
In  confeasion  and  avoidnace  ;  Titktc  v.  Brown,  i  Ad,  &  E.  383. 

But  if  the  licence  has  been  renewed  from  time  to  time,  on  applications  by  the  de- 
fcndnnl  to  use  the  way  during  the  twenty  years,  then  since  every  time  such  applicationt 
were  made  the  occupiers  admitted  that  the  former  licence  had  expired,  and  tliat  the 
coalinvance  of  the  enjoyment  was  thereby  broken,  lliat  may  be  shown  on  n  simple 
traversB  of  [ho  twenty  years'  right:  Momnoiilh  Cannl  Comuniy  v.  Horford,  I  C.tA.k 
B.  (JU. 

See  an  instance  of  a  replication  in  eonfesaion  and  avoidance  falling  within  tbis  prin- 
ciple, and  showing  that  the  defendant  could  not  have  exercised  the  right  hy  custom, 
premsription  or  grant,  Kinlock  v.  JVtniUe,  G  M.  &  W.  795. 

But  the  licence  must  be  in  writing  to  defeat  the  forty  years'  plea.  See  2  &  3  Will.  4, 
c.  72,  s.  S ;  Ticklt  V.  Brou-n,  supra.  Under  a  simple  denial,  therefore,  of  that  plea, 
the  plaintiir  niay  show  timt  the  previous  enjoyment  of  the  way  was  by  parol  licence; 
Btai/gt  V.  Clark,  2  Bing.  N.  C,  700. 


9.  Plea  of  Justification  under  a  public  Right  of  Way. 

I.  Not guiUy,  ante,  rit.]  2.  And  for  a  further  plea  in  thia  behalf,  tbe 
ilefendant  saiih  that  before  and  at  the  several  limes  wlien,  &'c.  there  wia 
and  of  right  ought  to  have  been  a  certain  common  and  piibhc  highway  {d} 
into,  through,  over  and  along  the  sa'tA  close  in  which,  &c.  for  all  the  liege 

subji'Cld  of  <nir  laily  ihi^  i|iifc[i  (o  i;o,  letiirii,   jiiis*  and  repass  oi 
iiil/i  liorsL-s  mid  olliif  callk  mid  cai  li-iisis,  M  all  limes  of  llie  yn 


our  huly  Ih^  i|iiocLi  to  -o, 
iiiiU  olliif  callk-  mid  cai  liiis. 
id  pleiisuri- ;   " hcrclnii-   llic 


1,  &L'.  will,  his  liorses,  [>W. 


foot  and 
,    at  ihei 

„bJGCt    < 

t  the  sai 

rrs.j 


10.  Plea  justij'i/uiy  trespassiny  on  a  Railway  because  the  Company 
had  not  made  a  Communiculiou  across  it  between  the  two  Parts  of 
DefcndiDit's  Field  which  the  Padway  hud  severed. 

(hand  JuHclimi  RaUn-aij  Compntiy  \.  UliiU;  R  M.  &  U'.   il  I. 


(d)  See  notes,  •••at.  777.  77B.  TI.e  pie 
for  a  foolpalh  hHI  he  similar.  subMilulin^  th 
word  "foglway" for"  highway," and  oiniIliii| 
Ibe  aveiniL-nls  about  horses,  canlc  anil  car 
riagesjic.    A  siniple  denial  of  this  plenwouli 


ill  evidence  that  the  way  had  ceased  by  the 
jrii  of  inclosurc  coHiniitsioocra  under  a 
alblBtutc;    iridiumj  Y.  Hflfoi.  8.1. it  L. 
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11.  Replication  to  a  Plea  of  Right  of  Way  justifying  the  Removal 

4ff  Obstructions, — that  the  Obstruction  removed  was  a  Booth  which 

Plaintiff  had  erected  at  a  Fair  under  a  Custom,  and  that  in 

erecting  the  Booth  the  Plaintiff  had  left  sufficient  Space  for  the 

Public  to  pass. 

Elwood  V.  Bullock,  6  Q.  B.  383. 


WATERCOURSE. 


!•  Plea  justifying  Trespass  quare  Clausum  Fregit  because  the  Occu^ 
piers  of  a  Mill  had  the  Easement  of  going  on  to  the  Close  to  repair 
JBanks  of  a  Stream  which  flowed  to  the  Mill. 

Clay  V.  Thachrah,  9  C.  &  P.  47  $  S.  C.  2  Mood.  &  Rob.  ^44. 


2.  Plea  of  the  Right  to  fetch  Water  from  a  public  Pond, 
Manning  v.  Wasdale,  5  A.  &  E.  764. 


WEIRS. 


Plea  that  a  Weir  was  wrongfully  erected  across  a  navigable  River, 

and  Law. 

Williams  v.  Wilcox,  8  A.  &  E.  314. 


(  "•  ) 


DECLARATIONS  IN  EJECTMENT. 


Oil.  See  in  geiieml  as  to  tliii  action,  Adams  on  Ejcctmeut,  4Ch  ei,  ;  3  Bl.  Com.,  and 
1  Chit  PI,  Tt]i  ed. ;  tbe  proceeilingit  may  be  tbua  ahorlly  described :  A..  tb« 

Serion  claiming  title  to  real  propprly,  delivers  lo  B.,  the  person  in  posteiBJon,  a 
eclaTalion  in  ejectment,  in  irblcli  John  Doe  and  Ridiard  Roe  (Iwo  flctitioM 
penons,)  are  made  respectively  plaintifT  and  defendant,  and  in  which  Jobo  Dos 
lUtM  a  ficlilioui  demii«  of  tlie  landi  in  quotlou  from  A.  <(Ae  rtal  eJaimtM)  In 
himself  for  a  term  nf  yearc,  upon  which  John  Doe  entered,  and  com)ilaiDi  of  ui 
ouiter  tnm  tlinn  by  Riehard  Roe  during  lb  oonlinuanec.  To  this  deolaratiolt  ii 
annexed  a  notice,  suppoeed  to  be  written  and  ligiied  by  Richard  Roe,  inrormiag 
B.  ((Ac  Unanl)  of  llie  proceed! i)g!i,  and  odiiaing  him  to  apply  to  the  Court  for 
ptrmiuion  to  be  madt  defendant  in  hii  place,  ai  he,  having  do  title,  ihall  leare 
th*  xult  undefended.  Upon  the  receipt  of  this  decIarBtlon,  if  B.  do  not  apply 
iritbiu  a  limited  time  la  he  made  defrndatit,  be  is  euppoaed  to  hare  no  title  to 
the  premises ;  and  upon  an  affidavit  that  a  declaration  has  been  regularly  ■erred 
upon  him,  the  Court  will  order  judgment  to  be  entered  sgaiosl  Ricbaid  Hoe,  the 
caiiiul  ejector,  and  posiciaian  of  the  lands  will  be  given  to  A.  the  party  ctaimiog 
title.  When,  however,  B.  appliei  pursuant  to  the  natice  to  defend  the  Bdioa, 
the  Courts  annex  certain  conditions  to  the  privilege.  Pourlhingsare  neccuai; 
lo  enable  a  person  toaupporl  on  eieclmDnt,  namely,  title,  Itau,  cufry  and  oaiter; 
and  ai  the  three  latter  ore  only  feigned  in  llio  modem  practice,  John  Doe,  the 
nominal  plaintiff,  would  be  nonsuited  at  the  trial  if  he  were  obliged  to  pron 
them.  The  Courts  therefore  compel  B,,  if  made  defendant,  to  enter  into  a  rule, 
generally  termed  the  coment  rtde,  by  nhicb  he  undertakes  that  at  the  trial  he 
will  confeai  the  lease,  entry  and  ouster  la  have  been  re^larly  niado,  and  t«ly 
Miely  upon  the  merits  of  hie  title ;  and,  leil  at  tbc  tnal  be  should  breik  tlua 
engagement,  another  condition  is  hIm  added,  that  in  such  case  he  shall  pay  the 
cixts  i>r  111-  Mul.  :in.l  Oiiill  Mm-  jiidt'mi'iil  M  tic  ciil.Ted  npaiii-t  Ridmrd  Itop. 


The  foliuiviii;; 
framed'  fioi 


Milii 

si  R, 
:    1  ■ 

1!); 

liiviii;  no  liile,  enter  ii|Min  bim,  \. 
:,c  v.lhbiill,  .M.&  M.aiG;  1  Chil. 
48,  note  («),  imlc. 

i.Bk.L.;  1  &2Will..l,c.  5S,  S.25, 
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26;  5  &  6  Vict,  c  182,  i.  46.    LAy  cUy  of  dettiiit  afttr  the  ftppolntmtot  of 
the  assignees. 

Amiffkeeof  Intolvent  IMtor,  Ad.  £j»  60. 

^iitfiteet  of  ike  RevertUm,  upon  right  of  re-entry  for  condition  broken,  or  for- 
feiture; Ad.  £j.  53. 

Cestui  que  trust  cannot,  where  legal  title  in  trustee ;  Ad.  £j.  68. 

ChurchtDordens  and  Overseers  of  the  poor,  for  parish  lands,  &c. ;  Ad.  £j.  59;  see 
Doe  d.  UUm  y.  Jackson,  10  B.  ft  C.  885 ;  Doe  d.  Liand§sUio  v.  Roe,  4  Dowl. 
222;  Doe  a,  Toumsend  v.  Mace,  3  Jurist,  628,  Q.  B.;  as  to  mode  of  laying 
the  demises,  Doe  v.  Cockeii,  6  C.  dr  P.  525. 

CoparcenerSy  against  each  other  on  an  actual  ouster,  or  when  one  is  in  receipt  of 
more  than  his  share  of  the  rent;  3  &  4  W.  4,  c.  27,  s.  12 ;  Ad.  Ej,  70 ;  and 
•gainst  others  on  joint  or,  it  seems,  separate  demises;  Ad.  £j,  167;  when  not, 
Doe  y.  Lewis,  5  Ad.  h  £.  277« 

Cof^hMet  or  his  leeste.  £ven  though  the  lease  by  which  the  lessee  holds  was 
granted  in  violation  of  the  custom  of  the  manor,  he  may  maintain  ejectment,  for 
it  is  good  against  all  but  the  lord ;  Doe  d.  Robinson  v.  Bowfieid,  1  Car.  &  K. 
568;  Doe  d.  Tresidder  v.  Tresidder,  1  Q.  B.  416.  Heir  may,  without  ad- 
mitUnce,  Doe  v.  Crisp,  8  A.  &  £.  770;  Peny  v.  Welton,  5  A.  &  £.  321 ; 
except  against  lord,  I>oe  d.  Ganodd  v.  0//y,  12  A.  &  £«  481.  Surrenderee 
only  on  admittance  (before  trial) ;  but  then  may  (except  against  lord)  lay  demise 
after  surrender  and  before  admittance ;  id.,  and  see  3  iiing.  N.  C.  022;  Holdfast 
▼.  Claphsm,  1  T.  R.  600 ;  Doe  r.  Gibbons^  7  C.  &  P.  161.  Until  admittance, 
the  eetate  is  in  surrenderor  not  surrenderee;  Doe  t.  Wtoot^  6  £ast,  182 ;  Doe 
w,  VemoHt  7  £ast,  8. 

Corporations,  Ad.  £j.  57 ;  demise  by,  id,  170. 

l>eetsie  of  the  legal  estate  may,  without  entry,  Doe  d.  Beck  v.  HeakentS  A.  &  £. 
496 ;  bat  if  premises  not  freehold  must  have  executor's  assent,  6  Rep.  12  b ; 
Doe  V.  Guy,  5  East,  120;  devisee  of  Copyhold,  5  Ad.  &  £.  321. 

JOeiicr.  Ejectment  lies  not  ft>r  dower  before  assignment ;  Doe  v.  Nutti  2  C.  &  P. 
430. 

Et^it,  tenant  by;  Ad.  Ej.  51 ;  Tidd.  9th  ed.  1037,  1100;  Tdyhrr.  Cole,  3 
T.  R.  295. 

Mxeeutkm  creditor^  after  seiiure  by  the  sheriff  of  a  term  of  years,  and  assignment 
by  him ;  Doe  d.  Hughes  v.  Jones,  1  D.  N.  S.  352 ;  5.  C.  9  M.  ft  W.  372 ;  and 
eee  Pla^air  v.  Musgrove,  14  M .  &  W.  289,  cited  ante,  773,  note  (g). 

£r<cif/ors.  Ad.  £Jj.  52 ;  must  prove  will,  butmay  lay  demise  before  probate  granted ; 
Roe  V.  Summerset,  2  Bla.  H.  694. 

Guardian  in  socage,  or  testamentary  guardian,  but  not  guardian  for  nurture;  Ad. 
Ej.  48. 

Heir,  unless  outstanding  term  in  trustees ;  Ad.  f^.  58,  28  ;  see  also  "  Copyholder./' 
Demise  by  heir  may  be  laid  on  day  of  ancestor's  death ;  id,  212.  See  the  In- 
heritance Act,  3  &  4  W.  4,  c.  106. 

Husband  and  Wife  may  in  ejectment  join  in  demise  for  wife's  land  ;  1  Chit.  PI. 
7th  ed.  84. 

Ii^mif  Ad.  Ij.  49,  171. 
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Jomt  Tenant,  againat  fach  oilier  if  actual  ouiter ;  againtt  othen  on  joJDl,  or  It 
seemi,  separate  demuca ;   Due  v.  Fean,  3  Camp.  190. 

Landlord,  on  paver  of  re-enlry  for  condition,  &c.  broken,  on  proof  of  the  dak 
snd  fact  of  lervice  of  ihe  declaration ;  Dot  A.  Good  v.  Knoic/a,  1  D.  &  L.  198. 
If  the  forfeiture  be  an  omiiaion  lo  insure,  il  must  be  proved  by  the  plaintiff; 
Iht  d.  BridiKi  V.  WAiletirad,  8  A.  &  E.  S71  ;  tenancy  ended,  or  on  DOtlce  Is 
quit ;  see  Ad.  £j.  2G8.     Day  of  demise  to  be  laid  after  right  of  entry  accnied. 

iMtee  Jot  yean.  Ad.  £j.  68. 

of  Cnpyholdi ;   Dae  v.  Tresidder,  1  Q.  B,  416.  See  "Copyholder,"  mjwi. 

Legalee,  after  naieut  by  esecutor,  if  premises  leasehold  ;  Ad.  £j.  52  ;  Doer.  Gvf, 
3  East,  120. 

Litmtic,  Ad.  Ej.  70, 

AfsRor,  Xord  of,  against  copyholder,  &c. ;  Ad.  E)j.  44,  261 . 

MorigBgen  may  after  forfeiture,  {Wheelfr  v.  Monlefiore,  2  Q.  B.  13Sj  Daei. 
Garrod  v.  Otlei/,  12  A.  Ec  E.  4S1  i)  maintain  ejectment  againtt  martmw 
(unlets  the  deed  contain  aredembe  to  him;  kq  Doe  d.  Fan/y  r-  Vay,2Q.B, 
147,)  or  such  of  bis  leueea  or  tenanti  wlio  became  so  after  the  mortgage  trithnil 
any  notice,  T>oe  d.  SacU  v.  Tom,  4  Q.  B.  615;  Ad.  Ej.  42  ;  or  dettuuid  rf 
poBaesnion  ;  but  prior  tenants  of  the  mortgagor,  (Dcv  d.  Bojcman  v.  Xevif,  IS 
M.&W.241,)and  ten anti  who  became  such  afler  the  mortgage,  whose  tenandct 
have  been  recogniied  by  attornment  or  receipt  of  rent,  are  entitled  to  (btvul 
notice  to  quit  before  ejectment  by  mortgagee;  Ad.  Ej.  60,  108.  When  doI, 
DoeiuSnellv.  Tom,4fi.B.  6\o.  Sec  iJie  late  cases,  4  B,  «■  Ad.  299;  2  Brag, 
N.  C.  53B ;  1  N.  &  P.  650,  as  to  the  relative  poaition  and  rights  of  the  mort- 
gagee and  tenants.  Within  what  time  a  mortgagee  must  bring  ejcctraent,  Nf 
7  W.  4  and  1  Vicl.  c.  28 ;  5  Ad.  &  E.  291. 


,  Miisgrau,  I   iM.  &  G.  tiL'J 
When  demand  uniiece?- 


Teiiaiils  ill  Cvmmun,  agaiusl  oacli  olhcr,  if  aclwil  ouster,  eiidenee  of;  Dx  v 
Ihiiii,  ;i  M.  S-  W.  a;JS  ;  -S.  I'.  .">  M.  S-  W,  r,e,\  -.  Wilk,nso»  V.  liaggarlh,  Q. 
B.  Jon.  IS,  1817  ;  ngninst  others  on  njHiral,;  not  joint,  demises  ;  Ad.  Ej.'  91. 
210.  Amendment  at  trial,  where  demise  joint,  refused;  Da  d.  FooU  y. 
Kiringloii,  1  Ad.  &  K.  750.  On  a  count  on  n  demise  of  a  wliole  house,  &c.  an 
undivided  moictv  niav  be  recovered  ;  JJiif  v,  Wipple,  1  Esp.  ;iti0,  S.  P  ■  DtTa 
V.  Pi'ivis,  I  Burr.  328. 

nn  claiming  tilk- thereto ;   Ad.   El 
,c.  71.  ■* 

Tolls,  the  4iHh  scclion  of  the  General  Turnpike  Ael  enables  any  single  mortgagee 
of  the  toll  gates  and  houses  to  recover  them  in  ejectment  on  his  single  dembe, 
although  prior  mortgagees  arc  unsalisfiad  ;  Dae  d.  Wallon  v.  PfnjoUi,  3  Q.  g! 

TrusUes  having  the  legat  title  ;  Ad.  Ej,  L'S,  GO. 

Widow  for  free  bench,  but  not  for  don-cr  until  after  aaiigninent ;  Ad.  Ej,  4S. 
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7ST 


I,  Declaration  in  Q.  JB.  (by  Original)  or  in  C.P. 

Id  the  Queen's  Bench,  [or  "  Common  Pleas."] 

[Hihry]  Term,  in  the year  of  the  reign  of  Queen  Victoria*  (a) 

[Venue  local,  {b)"]  to  wit,  Richard  Roe  was  summoned  to  answer 


John  Doe  of  a  plea  of  trespass  and  ejectment  (c)  &c.,  and  thereupon  the  said 

John  Doe,  hy his  attorney,  complains  against  the  said  Richard  Roe, 

diat  whereas  one  [ (<f)  ]  heretofore,  to  wit,  on  the  (e) day  of  — 

in  the  year  of  onr  Lord ,  in  the  parish  of ,  in  the  county  of (/), 


bad  demised  unto  the  said  John  Doe 

■        barns,     ■   ■■  stables,  ^—^  coachhouses, 

gardens, orchards, acres  of  arable  land. 


messuages,  (g) 
outhouses. 


cottages, 
—  yards. 


—  acres  of  mea- 
dow land,  —  acres  of  pasture  land,  — —  acres  of  woodland,  —  acres 
of  land  covered  with  water,  and  —^  acres  of  other  land,  with  the  appur- 
tenances, situate  and  being  in  the  said  parish  of in  the  county  afore- 
said, to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns 
thenceforth  for  the  term  of  fourteen  years  [a  sufficient  number  of  years  to  ex* 


([«)  A  declaration  ia  eiectment  shoald  be 
iaUtiuod  of  the  tonn  ia  which  it  is  delivered, 
or  (if  delivered  in  the  vacation)  of  the  pre- 
esding  term ;  2  Chit.  Arch.  8th  ed.  918.  fiat 
it  may  be  intitaled  of  a  particular  day  out  of 
Itnn ;  Dm  d.  Aihman  v.  Hoe,  1  Bing.  N.  C. 
953 ;  1  Scott,  166,  S.  C. ;  Doed.  Fry  v.  Roe, 
3'M*  &  Sc.  370.  It  is  not  material,  if  there 
be  no  title  of  the  term,  &c.  or  a  wrong  one, 
if  the  notice  to  appear  be  coriectly  dated ; 
Hof  d.  Jaquet  v.  Roe,  6  M.  &  G.  754 ;  but 
where  the  declaration  was  intituled  in  one 
OMrt,  and  the  notice  to  appear  mentioned 
another,  a  rule  for  judgment  was  refused ; 
PkUl^  V.  Bm,  6  M.  &  G.  227.  The  decla- 
ntkm  may  be  intituled  before  the  day  of  de- 
■rite;  when  the  tenant  appears  he  accepts 
the  declaration  as  of  the  term.  The  decU' 
Ffttion  may  be  delivered  after  the  essoign  day 
aid  before  the  first  day  of  full  term,  R.  T. 
1  W.  4,  r.  VII. 

(&^  Hie  venve  in  the  margin  is  immaterial 
if  it  be  laid  rightly  in  the  body  of  the  decla- 
latiMi ;  Dm  d.  Goodwin  v.  Roe,  3  Dowl.  323. 

(e)  The  supposed  original  writ  is  not  to  be 
leatfld;  Re^.  Gen.  Hil.  T.  2  W.  4,reg.  4. 

^d)  This  18  to  be  the  name  of  the  real 
chinMuit,  who  roust  have  the  legal  title  and 
rwht  of  possession;  see  ante,  784,  obs. 
"When  the  demises  should  be  teveral,  see  id. 
In  enee  of  doubt,  insert  counts  on  the  de- 
nitee  of  different  persons  probably  having 
tha  legal  title. 

(#)  This  must  be  a  day  after  the  right  of 
entry  of  the  lessor  of  the  plaintiff  had  accrued, 
and  when  be  would  have  been  competent  to 
meke  the  supposed  demise  to  John  Doe; 
Oaodtiik  ▼.  GalUway,  4  T.  R.  680.  And  it 
asay  be  laid  after  the  tide  in  the  declaration, 

PAET  II. 


2  Ch.  Arch.  918.  8ih  ed.;  but  the  judge  at 
the  trial  may  amend  the  day.  Doe  v.  HaU,  3 
D.  N.  S.  49 ;  Doe  v.  Leaeh,  3  M.  &  G.  229. 
If  there  be  any  uncertainty  in  the  date,  as  by 
omitting  the  year,  the  defendant's  course  is  to 
apply  to  a  judge  at  chambers ;  Doe  v. 
Heather,  8  M.  &  W.  1^  ;  S.  C.  1  D.  N.  S. 
64.  Where  the  title  accrued  some  time  back, 
it  is  usual  and  prudent  to  insert  two  counts  on 
the  demise  of  the  same  party,  one  laying  a 
day  just  after  the  right  first  accrued,  the  oUier 
just  before  theday  the  declaration  is  delivered. 
The  record  and  judgment  in  ejectment,  which 
of  course  contam  the  declaration,  are  evidence 
(see  ante,  760,  *'  Mesne  ProfiU")  of  the  lessor 
of  the  plaintifiP's  title  (from  the  day  of  demise 
laid)  in  the  subsequent  action  for  mesne  pro* 
fits,  which  is  the  reason  why  the  former  count 
should  be  adopted ;  see  further  ante,  782» 
note  (a) ;  Ad.  Ej.  3d  ed.  12. 

(f)  The  statement  of  a  county  in  the 
body  of  the  declaration  is  not  necessary  ;  Doe 
d.  Edwardt  v.  Gunning,  7  A.  &  E.  240.  On 
the  other  hand,  if  the  body  of  the  declaration 
contain  the  correct  county,  a  mistake  in  the 
margin  will  not  vitiate ;  Doe  d.  Goodwin  v. 
Roe,  3  Dowl.  323.  The  parish  also  would 
seem  unneccessary  to  be  stated;  Doe  d« 
Bauett  V.  Bew,  7  A.  &  E.  240. 

(g)  Describe  the  premises  fully,  adopting 
only  such  part  of  the  above  description  as 
applies.  Ejectment  lies  in  general  only  for 
corporeal  hereditaments,  of  which  the  sheriff 
can  give  possession  ;  Ad.  Ej.  4th  ed.  The 
word  "  tenement"  is  therefore  improper ;  id,; 
see  further  forms  in  3  Chit.  PI.  and  notes 
Ejectment  for  a  "  tin>bound ;"  Doe  v.  Alder* 
fOR,  1  M.  &  W.  210. 
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lend  beyond  the  time  within  tshich  judgment  can  be  obtained,']  tbence  next 
ensuing  and  fully  to  be  complete  and  ended  ;*  by  virtue  of  which  said  de> 
mile,  the  said  John  Doe  entered  into  the  said  teDemenU  with  the  appHi> 
tflnance*,  and  became  and  was  possessed  thereof  for  the  said  tern  so  to 
him  thereof  granted  ;  and  the  said  John  Doe  being  so  thereof  possessed,  the 
said  Richard  Roe  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  frith 
force  and  arms  entered  into  the  taid  tenements  with  the  appurienancet  in 
which  tlie  said  John  Doe  was  so  interested  in  manner  and  for  the  tens 
aforesaid,  which  is  not  yet  expired,  and  then  ejected  the  said  John  Doc  Crom 
his  aaid  farm,  and  other  vetoaga  to  the  said  John  Doe  tlien  and  there  did,  to 
the  great  damage  of  the  said  John  Doe  and  against  the  peace  of  our  lady  ilie 
queen )  wherefore  the  said  John  Doe  saitU  he  is  injured  and  hath  suiiaioed 
damage  to  the  value  of  £100,  and  tbeiefore  he  brings  hia  suit,  &c  [JM 
tke/olloning  notice, 

Notice  to  Appear,  to  be  subscribed  to  Declaration,  '  '*% 

Mesira.  C.  D.  and  E.  F,  (A)  ^ 

I  am  informed  that  you  [if  several  tenanti  slate,  "  or  some  of  you,"]  an 
in  possession  of,  or  claim  title  ["  or  one  of  you  is  in  possession  of,  or  claitBt 
title"]  to  the  premises  in  this  declaration  of  ejectment  mentioned,  or  la  nnM 
part  (hereof,  and  I  being  sued  in  this  action  as  a  casual  ejector  only,  and 
having  no  claim  or  title  to  (he  same,  do  advise  you  to  appear  in  next  ■^— 
term,  [or,   If  the  premisei  lie  in  London  or  Middlesex,    "  on  the  first  d»j 

of  next tenn,"(0]  '»  h"  majesty's  Court  of  Queen's  Bendi  wheit- 

soever  (k)  her  m.ijesty  shall  tlien  he  in  Engl.iml,   [or  i„  the   Common   Pleat. 


"  ill    ht-r   iiKij.Mv's    Court    of  Cm„n 

(ju   lifiicli  at   Wcstminiler,"]    by   some 

allomcy   of  (lint   Court,   .'ind   tlu'ii 

n<1    iheio.   l.y   rule  of  ihe   sanie    Court. 

toc»,,,cj.,„„„.ir[»"you,,,rfv™o 

r  some  of  you,"]  to  be   made  defendant 

[deffiidanis]  in  my  stead,  otiii  rwise 

/)  I  shall  suffer  judjrmcnt  to  be  enierriJ 

ngainst   me  by   (lef;iult  and    you  will 

be   turned  out   of  iiossession.     Dated 

this Jay  of A.  D.  ——  [d 

,,  ,/■  ..n.-cc] 

Yours,  Se. 

Richard  Roe. 

(10  Tlie  tiolice  i,\u<M  lie  addressed  lo  ihe 

Chit.  Ardi-aihed.  919.  not.  O). 

tenant,  or  under-lenanis  <ir  any),  in  atlua 

(.)  Cli.  Arcli.Bihed.;  Tidd.Slhed.  1203. 

posst«sion.      It   mxiB'i  lo   be  unncceisnrv   lo 
Slate   the  cliiislian  nuoie  of  llie  lenanti'and 

A  notice  10  ajipeat  -in  due  time."   Dot  d. 

Vorbfi  V.    If,*.  3   Do«l.   l".  L-.  420,   or  "  ia 

thai,  if  slated,  a  mis Ulio  is  unii.iporlanl,  there 

oi^lit  days  afier   Hilary."   iailead   of  Hilirr 

beine  an  atli.lnvit  ilial  ilie  iw.'.on  slTvc.!  Is  tl.c 

tciMi     generally,    LaekUnd     v.     BadUni,   8 

person   inlenJL.,1;   ».*  d.    Jl-r.i.  v.   (i,.,,   2 
bowl.  517  :   IJ.,e  d.  F™.  v.   Il-e,  :i   Doivl 

Mooie,  7!).  11  b;id.     As  lo  llie  noiica  in  puii- 
cuhr  cipes.  >ei:  Poim^  7  and  8,  ,»/ru. 

14,  ufi3  ;  t>,'i  d.  AfuiNlm.  V.  IIm.  !•  M.  Jt  Sel. 

203:  2  Arch.C:li.8il.eJ.9l9.     Wl,..retlicre 

cver.'.c.."  nol  material]    D«  d.    TIw-m  i. 

■reMveial   Icnants,  ihe  nolice  is  u'^ualJ;   ad- 

«,.f, 2  Clul.  R.  171. 

dressed  ID  all.  bul  e^ch  cnpy  may  be  address- 

ed only  to  the  poriicolar  lenaat  served  ;  id.; 

iiuence,  l.etddefeclive.bulamendedoBlmrol; 

D^cd.F.ild  V.  It,,.   1   nar.   StW.  516;   2 

0«  d.  Dar<^.„l  V.  ii»,  3  Dowl.  P.  C.  336. 
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2.  The  like,  with  toith  Two  or  more  Counts  or  Demises*  (m) 

Proeeed  as  in  Form  1  to  the  astenik.']    And  whereas  also  the  said  —  \or 

"  one  — /*]  heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our 

Lord ,  in  the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  to 

the  said  John  Doe other  messuages  [4*c.  as  before^']  with  the  appurte- 

nancesi  situate  and  heing  in  the  parish  aforesaid,  in  the  county  aforesaid,  to 
haye  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns  thenceforth 

for  the  term  of years  thence  next  ensuing  and  fully  to  be  complete  and 

ended ;  by  virtue  of  which  said  several  demises  the  said  John  Doe  entered 
into  the  said  several  tenements  with  the  appurtenances,  and  became  and 
WAS  possessed  thereof  for  the  said  several  terms  so  to  him  thereof  respec- 
tively granted  as  aforesaid ;  and  the  said  John  Doe  being  so  thereof  pos- 
sessed, the  said  Richard  Roe  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  with  force  and  arms  &c.,  entered  into  the  said  several  tenements 
with  the  appurtenances,  in  which  the  said  John  Doe  was  so  interested  in 
manner  and  for  the  several  terms  aforesaid,  which  are  not  yet  expired,  and 
ejected  the  said  John  Doe  from  his  said  several  farms  and  other  wrongs, 
\coiHehde  as  hefore^  adding  notice  to  appear. 


3,  Declarations,  t^c.  in  the  Exchequer. 

In  the  Exchequer  of  Pleas. 

Term  [as  in  Form  1.] 

—  (to  wit.)  John  Doe,  a  debtor  to  our  sovereign  lady  the  now  queen, 
comes  before  the  barons  of  her  majesty's  Exchequer  at  Westminster  on  the 

—  day  of [last  day  of  the  term  preceding  the  time  of  service^']  in  this 

•ame  term,  by his  attorney,  and  complains  by  bill  against  Richard  Roe, 

present  here  in  Court  the  same  day,  of  a  plea  of  trespass  and  ejectment  of  a 
fiirtn ;  for  that,  [Spc.  proceed  as  in  the  preceding  formSf  but  conclude  thus :]  to 
tbo  damage  of  the  said  John  Doe  of  £100,  whereby  he  is  the  less  able(fi)  to 
satisfy  our  said  lady  the  queen  the  debts  which  he  owes  her  majesty  at  her 
said  exchequer ;  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &c. 

Mr.  — —  [the  tenant  or  tenants  in  actual  possession,'] 

I  am  informed  that  you  are  in  possession  of  or  claim  title  to  the  premises 
in  this  declaration  of  ejectment  mentioned  or  some  part  thereof,  and  I  being 
sued  in  this  action  as  a  casual  ejector  only,  and  having  no  claim  or  title  to 
the  Mune,  do  advise  you  to  appear  in  my  stead  in  next term,  [or  in 


(tt)  Ses  anU,  787,  notes  (d),  (e).    As  to  (n)  This  is  not  strictly  necessary;  Do$  d. 

costs  of  bsao  foand  for  deFendaDt,  Doe  d.      Bloiam  v.  Roi,  3  M.  &  W.  187. 
aMkr.WMsr,  1  H.&  W.  10. 
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London  or  Middlesex,  "  on  the  first  day  of  next term,"]  ia  the  office  gf 

pleasofher  Majesty's  Court  of  Exchequer  at  Westminster,  and  then  and  lbei» 
defend  your  title  to  the  aforesaid  premises  or  to  such  part  or  p&rta  tbereof 
88  is  or  are  in  your  possession,  otherwise  1  shall  suffer  judgment  therein  to 
be  entered  against  me  by  defult,  and  you  will  be  turned  out  of  possession,  {o) 

Dated  this day  of- 18—. 

Yours,  &c. 

Richard  Roe. 


4.  Oeelaration  and  Notice  to  appear  on  a  Vacant  Possession,  lad 
the  Tenant's  Abode  being  unknown,  (p) 

The  declaration  in  thi«  case  ia  the  same  as  in  other  cas^a,  eicept  that  the  plaiolif 
and  defendant,  as  well  as  the  lessor  of  the  plainlilT,  are  the  real  parties  and  are  named, 
and  iDitesd  of  the  usual  notice  to  appear  and  plead,  use  the  following,  which  should  be 

'■"'■■ '    ide  A'  "■   '-'     '  "" 


d  to  the  late  tenant;  ledvide  Ad.  Ej.  4ih  ed.  138. 
Take  notice,  that  unless  you  appear  in  her  Majesty's  Court  of  Queen's 

Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"]  at  Westminster  in  next tenn 

[or,  if  in  London  or  Middlesex,  "  on  the  first  day  of  next  term"j  at  the  suit 
of  the  above  named  plaintiff  A.  B.  and  plead  lo  thie  declaration  in  ejectment, 
judgment  will  be  thereupon  entered  against  you  by  default.     Dated  [_4^cS\ 
Yours,  &c. 

.  Plaintiff'a  Attorney. 

,  \m.  181 ;  Chit.  Forms.  3rd  ed.  462:  3  Chi 

Ad.  Ej.  4th  e.  

5.  Declaration  hi/  Landlord  against  Tenant  under  Stat.  4  Geo.  2,  c. 
'2S,  on  Forfeiture  hy  N'onpuyment  of  Rent,  and  there  being  no  suj- 
jicient  Distress,  S^c. 

The  forms  of  the  tloclorfltion  end  nutico  iiru  tlic  some  as  uau.il,  wliether  the  premista 
be  tenaulpil  or  not,  iis  llic  stiitiito  allows  a  co]iy  of  llie  declaration  to  be  nflixed  on  ihv 
premises,  llic  notice  being  addressed  to  the  last  tenant  in  possession.  See  2  Chit.  Arcb. 
Pr.  8th  cd.  !lG(i;  Ad.  Ej.  dth  ed.j  Tidd,  !lth  ed.  1197.  The  plnintiff  must  pcoTv 
both  the  ii'ii'ii'i:  of  the  declaration  and  nUo  the  lime  of  the  service ;  Doe  d.  Couti  t. 
KnoivU-s,  8  JnrisI,  If).  The  statute  only  applies  when  the  right  to  re-enter  is  absoluw, 
and  not  wlieru  re-entry  is  only  lu  cnnro  niitJI  a  debt  is  satisfied  :  Uor  d.  Drake  \ , 
hruKditch,  U  L.  J.,  U.  B.  2G(i. 

fi.  Declaration,  &c,  ia  £jectment  by  Landlord  against  Tenant  under 
Stat.  1  Geo.  4,  e.  87.  (y) 

The  decimation  is  the  same  as  in  ordinary  eases,  but  the  notice  to  appear,  instead  of 
the  iisnal  notiee,  should  be  as  follows : 

Mr. [the  tenant  or  tenants  in  actual  'possession.']     Take   notice  that, 

according  to  the  statute  in  such  case  made  and  provided,  you  are  hereby 

(o)  Sec  forni.iidd.App.  last;  Ch.  Forms,  in  this  ease,  Ad.  Ej.  4th  ed.  158;  I  Chil. 
Ind.  in  toe.  Aicli.  8th  ed.  965. 

(p)  See  ibc  practice  atid  when  applicable  (q)  This  statute  applies  only  where  ibe 
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required  to  appear  in  her  Majesty's  Court  of  Q.  B.  [or  "  C.  P."  or,  in  the 
Exchequer,  "  in  the  oflBce  of  pleas  of  her  Majesty's  Court  of  Exchequer"]  at 
Westminster  [or  by  original  in  Q.  B,  **  wheresoever  her  majesty  shall  then 

be  in  England/']  on  the  first  day  of  next term(r),  then  and  there  to 

be  made  defendant  in  this  action  of  ejectment^  and  then  and  there  to  enter 
into  a  recognizance  by  yourself  and  two  sufficient  sureties  in  such  sum  as  to 
the  said  Court  shall  seem  reasonable,  conditioned  to  pay  the  costs  and  da- 
mages which  shall  be  recovered  in  this  action  {s)  if  the  Court  shall  so  order. 

Dated  this day  of ,  18—.  Yours,  &c. 

A.  B.  [the  landlord  and  lessor  of  plaintiff ,"] 
[or  "  E.  F.  attorney  for  the  said  A.  B."](0 


7.  Declaration^  S^c.  in  Ejectment  by  Landlord  against  Tenant  under 

11  Geo.  4  &  1  Will.  4,  c.  70,  s.  36. 

Obs.  This  statute  applies  only  to  landlords  who  may  acquire  a  right  of  entnr  against 
their  tenants  or  undertenants  on  the  expiration  of  the  tenancy  or  by  rorfeiture, 
tit  Hilary  or  Trinity  terms  (being  issuable  terms)  or  after  those  terms  and  before 
the  respective  succeeding  terms;  and  it  enables  such  landlords  "at  anytime 
within  ten  days  afler  such  tenancy  shall  expire,  or  right  of  entry  accrue,  to 
serve  a  declaration  in  ejectment  intituled  of  the  day  next  after  the  day  of  the 
demise  in  such  declaration,  whether  the  same  shall  be  in  term  or  vacation,  with 
a  notice  thereunto  subscribed  requiring  the  tenant  in  possession  to  appear  and 
plead  within  ten  days,"  and  six  days'  notice  of  trial  before  the  commission  day 
IS  to  be  given,  with  power  to  a  judse  to  stay,  &c.  The  statute  does  not  apply 
to  ejectments  in  London  or  Middlesex,  nor  to  cases  where  the  right  accrues 
before  the  first  day  of  Hilary  or  Trinity  terms,  though  after  the  essoign  days ; 
see  in  general  Tidd,  N.  P.  623  to  625 ;  Ad.  £j.  4th  ed.  329 ;  2  Chit.  Arch.  8th 
cd.  978. 

In  the  Q.  B.  [or  «  C.  P."]  (u) 

On the  ^—  day  of [the  day  next  after  the 

day  of  demise  stated  in  the  declaration]  in  the        ■ 
year  of  the  reign  of  Queen  Victoria. 
■     '  ■  (to  wit.)     Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea 
£^.  as  in  a  common  declaration  in  ejectment  to  the  end,  but  instead  of  the  usual 
notice  substitute  the  following :] 

Mr.  C.  D.  [the  tenant  or  tenants  in  actual  possession,]    I  am  informed  that 
you  are  in  possession  of  or  claim  title  to  the  premises  in  this  declaration  of 


tenaiit  hdd  ander  a  written  demise,  which 
kas  expired  or  been  determiDed  by  notice  to 
^pnt»  and  the  teoaot  or  underteoaot  holds 
Ofar  afters  wriUea  demand  of  possession,  and 
enables  the  landlord  to  require  the  tenant  to 
9§fitu  to  be  made  defendant*  and  give  bail  or 
Mcaritr  for  the  costs  and  damages,  and  the 
Cawt  has  power  to  enforce  this  requisition ; 
Me  Ad.  £j.  4th  ed.  323 ;  Tidd,  9th  ed.  1209, 
1^1;  Chit.  Arch.  971.  The  statute  does 
aot  ezteod  to  the  case  of  a  subsisting  leaie 
isffcited  bj  condition  broken ;  Doe  v.  Sharp' 
hy,  16  L.  J.  341,  Exeb.     See  anU,  756, 


Form  14. 

(r)  See  Doe  v.  Rushworth,  4  M.  &  W.  74. 

(s)  This  general  form  suffices,  and  it  is  not 
necessary  to  specifj^  in  detail  the  purposes  for 
which  the  tenant  is  to  appear,  ecc. ;  Doe  d. 
Bfard  v.  Roe,  1  M.  &  W.  360. 

(0  "  A.  B.  agent  for  the  plaintiff"  held 
sufficient ;  Doe  d.  Beard  v.  Roe,  1  M.  &  W. 
360. 

(u)  In  Exchequer  the  form  would  be  as 
ante,  789,  Form  3,  except  that  the  declaration 
is  to  be  specially  intituled,  and  the  notice  will 
be  to  appear  (in  Exchequer)  as  above; 
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ejectment  mentioned,  or  to  ioroe  part  thereof,  and  1  being  lued  in  Ihia  neriM 
U  a  caiual  ejector  only,  and  having  no  claim  or  liile  to  llie  smme,  do  adiic 
you  by  aome  attorney  ol'  her  Majesty's  Court  of  Q.  B.  {or  "  Common 
Pleu"]  at  Weitminater  to  (ippenr  and  plead  in  the  said  Court  mitii*  M 
lUljftfrom  the  receipt  hereof,  and  then  and  there  by  rule  of  the  aanie  Court  to 
MUM  yourself  lo  be  made  defendant  in  my  stead,  and  nithin  the  time  aforf 
■aid  to  plead  to  the  taid  deckration,  otherwise  I  shall  auSer  judgment  to  bt 
•Dtered  against  me  by  default,  and  you  will  be  turned  out  of  poaseHioa. 

Dated  this day  of ,  a.  d. . 

Yours,  Sic. 

Richard  Roe. 


PLEA  IN  EJECTMENT. 


Doe 

on  the 


Tenn  —  Victoria. 

And  the  defendant  by ,  hi«  attorney,  \itr  "  in  per- 
son"] xays,  that  he  is  not  guilty  of  the  said  supposed  tres- 
pass and  ejectment  [or,  i/lkere  be  seeeral  counU.  "  trespassei 
and  cjeclmcnts,"}  above  laid  to  his  charge,  or  either  of 
ihem,  or  any  part  ibereof,  in  manner  «id  form  u  the  said 
,f,>hn  Pop  li.ali  mIiov..'  therftifcomplami'd  -nijalnst  him  ;  and 
ol'  ihislhi;  delL'ndnin  puis  liiinself  upon  the  country,  Sic.i,i} 


In  the . 

Doc  d.  [,Sc, 


licplicalion. 


Ami  thf  said  John  Dm 


Terra,  i^c.: 

the  pica  of  the  (left-mlanl 


lim  abovo  plcailcd,  an(i  nfiortof  hu  h;ilh   put  himself 
C.  n.  )  upon  ihc  country,  doili  liic-  like,     Therefore  [dJT. 


(   w»  ) 


APPENDIX  I. 


NOTICE  OF  ACTION. 


There  are  several  statutes  which  enact  that  no  action  shal]  be  brought 
asainst  persons  acting  in  pursuance  of  their  provisions  (a)  until  the  expira- 
tion of  a  certain  time  after  notice  in  writing  has  been  given  to  the  defendant 
that  such  action  will  be  brought.  This  time  is  now  rendered  uniform  for 
them  all  by  5  &  6  Vict.  c.  97,  s.  4,  viz.  one  calendar  month. 

The  want  of  a  notice  of  action  must  be  specially  pleaded,  ante,  737, 
note  {k\  unless  the  statute  allows  special  defences  to  be  used  in  evidence 
under  the  general  issue,  ante,  441  ;  but  this  provision  is  abrogated  in  all 
statutes  of  a  local  and  personal  nature,  ante,  443,  obs. 

The  following  are  the  statutes  of  most  frequent  occurrence,  and  in  the 
conrtmction  of  noticea  under  tl>em  the  Courts  will  not  subject  them  to  severe 
zvlcB  of  construction,  provided  they  are  intelligible  to  plain  men.  Jones  v. 
NkhoUt,  19  M.  &  W.  961 ;  S.  C.^D.Sc  L.  425. 

JutHees.'^'By  24  Geo.  2,  c.  44,  **  for  any  thing  done  in  the  execntion  of  his  office," 
notice  of  the  intonded  writ  or  process  to  be  delivered  to  him,  or  left  at  the  usual 
place  of  his  abod«,  by  the  attorney  or  agent  (6)  of  the  party  who  intends  to  sue 
or  cause  tlie  same  to  be  sued  oat  or  served ;  "  in  which  notice  shall  be  clearly 
an4  expBcitly  contained  the  cause  of  action  (r)  which  such  party  has  against 
such  justice,  and  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  such 
attorney  or  agent,  (d)  together  with  the  place  of  his  abode."  See  the  cases  on 
this  statute  collected  hi  1  Harr.  Dig.  26,  tit  "  Action ;"  Rose.  Evid.  6th  edit. 
593;  Stark.  Evid.  3d  edit.  vol.  ii.  p.  580,  and  vol.  iii.  p.  729,  Constables. 

Under  the  Malicious  Trespass  Act. — 7  Si  8  Geo.  4,  c.  30,  s.  24;  Read  v.  Cow- 
meadow,  6  A.  &  E.  661 ;  Beechey  v.  Sides,  9  B.  &  C.  806 ;  Baliinger  v.  Ftrris, 
1  M.  &  W.  628 ;  Cann  v.  Clipperlon,  10  A.  ^c  £.  582 ;  cited  ante,  737,  note  (m). 


Cruelty  io  Ammedi,-^  k  6  Will.  4,  c.  59 ;  Hophms  v.  Crowe,  7  C.  &  P.  473 ; 
5.  C.  4  A.  &  E.  774 ;  Mason  v.  Newland,  9  C.  &  P.  575. 


(«)  As  to  what^act»  come  witbio  these 
see  antt,  737,  note  (m)  ;  1  Harr.  Dig. 
tit  "  Action ;"  Rose.  Evid.  6th  edit.  593 ; 
Smk.  Evid.  3d  edit.  vol.  H.  p.  580,  aod  vol. 
9k  p.  729 ;  3  Barn's  J.  tit.  "  Jostice ;" 
MUim  V.  Alkn,  I  Coo.  B.  18.  Rate  coU 
iMtOfs,  37  Geo.  2,  c  20,  s.  2 ;  CkarringUm 
▼•  Joknton,  Id  M.  6t  W.  356;  Shatwell  v. 
Hatt,  10  M.  &  W.  623;  S.  C.  2  D.  N.  S. 
507« 

(k)  No  proof  of  plaiotiir*s  handwritiDg  to 
the  notice  it  ftqnistle,  at  it  is  sofficient  if 
awvd  on  his  behalf^  JF^mififi  v.  Davm,  1  Car. 
As  M*  127.  Noliei  by  attorney  as  prochein 
aajariatetniMliff;  OewMn  v.  Levir,  10 
A.&E.117. 


(c)  The  place  of  the  impritonment  must  be 
speci6ed,  Martin  v.  Upeher,  3  Q.  B.  662; 
5.  C.  1  D.  N.  S.  555;  Jacklin  v.  Fytche,  14 
51.  &  W.  381 ;  but  not  where  the  warrant 
was  signed  by  the  jostice,  Frichett  v.  Oratrex, 
1  C.  &  K.  651 ;  S.  C.  15  L.  J.,  Q.  B.,  Mag. 
Ca.  145.  The  want  of  these  requisites  it 
not  cured  by  the  magistrate  pleading  a  tender 
of  amends;   Martin  v.  Upeher^  supra.    The 

farm  of  the  intended  action  need  not  be  men- 
tioned; Prichett  v.  Gratm,  supra;  Sabiny* 
Dt  Brngh,  2  Cowp.  196. 

(d)  A  signature  by  the  party  himself,  and 
an  indorsement  by  the  attorney,  and  service  by 
bin  clerk,  it  tumoient ;  Morgan  v.  Lmoh,  10 
M,lc  W.MS;  & C. 2 X>.  N. S. 622. 
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Game  AcU.~}  &  2  Will.  4,  e.  32,  s.  47 ;  Liditer  v.  Barrow,  9  A.  4  E.  fHH. 

Officen,  &c.  tn  Bankruptcv.—G  Geo.  4,  c.  16,  s.  44 ;  but  not  the  official  onigDe^ 
Knighiv.  Turqannd,  2  M.  k  W.  101. 

Counfy  Courti— 9  &  10  Vict.  c.  05,  s.  138. 

Bflifj/i,  4r.  o/Jti/imr  ComWs.— 7  Vict  c.  19;  B™AfliH  v,  Wnlkirtt,  16  L.J.  9, 
Exch.;  Coui  v.  Clark,  10  Biug.  18;  nn(«,  737.  note  (k). 

Coiatabla.—  ia  Geo.  4,  c.  44,  a.  41 ;  Brtaie  v.  Jerdein,  A  Q.  B.  585  ;  J(Aiw  T. 
Xiiiy,  n  A.  &  E.  777. 

Sperio/ Coniloiim.— 1  &  2  Will.  1,  c.  41,  ».  19;  Jonrtv.  Mcholli,  2D.tt  L.420. 

CuKomJorid  Eirwe  Officen.—Z  &  4  Will.  4,  c.  53,  i.  103;  ond  5  &  6  Vkt 
c.  S7,  B.  1. 

flijAwoy  Jri.— 5  it  6  WUl.  4,  e.  30;  Smith  v.  Ho/jio-,  16  L.  J.  93,  Q.  B. 

Metrppolilan  Building  Act.— 7  &  8  VicU  c.  84,  «.  108,  1 10;  RiekardM  v.  £aU, 
IG  M.  &  W.  244 ;  cited  ante,  737,  note  (e). 

Mttropoidan  Police.— \0  Geo.  4,  c.  44,  a.  41  ;  2  &  3  Vict.  c.  47.  The  dme  and 
pWe  of  the  act  complained  of  inusl  be  specifieil;  lireae  v.  Jrrdein,  4  Q.  B. 
i)85.  No  notice  requisite  agaiiiat  private  persona;  Home  v.  Grtmblt,  1  Car. 
&.M.  17;  andaee  Brooker  y.  Field,  9  C.  &  P.  G.'il. 

Railvxa/  Company.— '^a  notice  requitiite  where  the  compuny  is  sued  for  negligejice 
ia  the  conveyance  of  passengers,  Carpue  v,  London  and  Brighton  Railit^ 
Conipant/,  5  Q.  fi.  747 ;  or  ai  carriers  for  the  loaa  of  goods,  Pulmtr  v.  Grmii 
Junction  RaUvxi/  Company,  4  M.  &  W.  749,  cited  ante,  524,  note  (g);  but 
thould  be  given  when  action  brought  to  recover  excess  of  charges  ovet  otlun 
aimilarly  circumstanced,  Kent  v.  Great  Weilem  Railway  Company,  16  L.  J.  72, 

C.  P.  Notice  ia  necessary  in  an  action  against  a  company  for  obstructing  a  way 
in  carrying  their  act  into  effect,  Boyd  v.  London  and  Croydon  Rtiilioay  Cmnpauf, 
4  B.  N.  C.  669;  the  word  " perion"  in  the  clauae  requiring  notice  wna,  in  thii 
case,  held  to  include  (he  company  itself. 

Land  Tax  Commissiomm.^r,  &  0  Will.  -1,  c.  20,  s,   19;   Thomas  v.  Williams,  1 

D,  4  L.  (>2J. 

Poor  lot."  Jc(.— 4  &  J  Will,    1,   c.  7G,   a,    101 ;    VarUr  v.  Fil/itcr.    1  Car.  S;  M. 


1.  Form  of  Notice  of  Action  against  a  Justice,  under  24  Geo.  2, 
c.  44.  {€) 

To  C.  I),,  E,s(j.,  one  of  licr  Majesty's  justices  of  the 

peace  in  and  for  the  county  of . 

I,  A.  B.,  of  [butclior  (_/■}],  according   to   the   form  of  ilie  statute  in 

such  case  inailc  and  provided,  hereby  give  you  notice  that  1  shall,   by  ray 

attorney,  Mr.  E.  I',  of street  [Westminster],  in  tlic  county  of ,  at 

or  soon  after  tlic  expiration  of  one  calendar  moniji  (^r)  from  the  time  of 
your  being  served  with  this  notice,  cause  a  writ  of  summons  (/i)  lo  be  sued 


(«)  See  ar.(«.  p.  793,  note  (r),  and  2  Chil. 

ficient.  H'ood  v.  Fol/i^f/,  3  I(.  &  P.  552,  note. 

Arch,  eih  edit.  1112. 

(/  )  A  patiy  may  describe  himself  by  what 

Murri,  V,  SmitMO  A.  &  E.  188. 

he  really  ii.  ihaugh  he  is  designated  by  a 

</.)  The  process  must  be  named  ;  Lfl«i=« 

V.  CurM«.  7  1'.  R.  631;  Sibin  t.  De  Bw^h, 

VI  Barhtr.   1  Car.  &  K.   100 ;  "  of  llolher- 

2  Camp.  198 ;  Lettin  v.  Snilk,  Holt,  N.  P. 

hilhe,imhe  county  of  Burrey.mercbaiit/'auf- 
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out  of  the  Court  of  [Q.  B.]  at  Westminster  against  you  (t)  at  my  suit,  and 

proceed  thereon  according  to  law.     For  that  you,  on  the day  of , 

A.D. ,  at  the  parish  of ,  in  the  county  of ,  (k)  with  force  and 

arms,  &cc.  assaulted  me,  and  then  [^proceed  precisely  as  in  a  declaration  (/)  in 
trespass  for  an  assault  and  imprisonment^  ante,  706 ;  or  in  case  for  maUaous 

proceedings^  as  the  case  may  be,  concluding'];  To  my  damages  of  ;£ . 

Yours,  &c.  A.  B.  of ,  in  the  parish  of 


Dated  this 


day  of 


E.  F.  {the  attorney']  of 
within  named  A.  B. 


in  the  county  of 


>,  A.D. 


To  be  indorsed  thus, 
in  the  county  of 


-,(fii)  attorney  for  the 


2.  Demand  of  Copy  and  Perusal  of  "Warrant  in  an  Action  against  a 

Constable,  i^c.  (w) 

To  Mr.  C.  D. 

Whereas  you,  on  or  about  the  ■ day  of ,  a.d. ,  with  force 

and  arms,  &c.,  assaulted  A.  B.  [butcher],  and  then  [jproceed  as  in  a  declara" 
turn  in  trespass f  ante,  706  3  but  instead  of  saying  "  To  the  damage,  &c."  pro^ 
ceed  thiu] : 

And  mereas  such  acts  were  done  by  you  under  colour  and  pretence  of 
and  in  obedience  to  some  warrant  or  warrants  under  the  hand  or  seal  of 
tome  justice  or  justices  of  the  peace,  authorizing  you  so  to  do : 

Now  I  do  hereby,  as  the  attorney  of  and  for  the  said  A.  B.,  demand  of 
yon  the  perusal  (0)  and  copy  of  all  and  every  such  warrant  and  warrants  as 
aforesaid. 

Yours,  &c. 

E.  F.  [the  attorney],  of ,  in  the  county  of——,  attorney  for  the  above 

named  A.  B. 

Dated  this  — -  day  of ,  a.d. . 


(t)  Need  not  notioe  all  forties  to  be  in- 
dnded  in  the  action ;  1  Chit.  Col.  St.  647  ; 
Box  V.  Jones,  5  Price,  178 ;  Jones  v, Simpson, 
1  C.  &  J.  174. 

(Ic)  The  place  is  material,  ante,  793, 
note  («). 

(i)  That  this  suffices,  see  Gimbert  v. 
C4^tmf,  M'Cl.  &  Y.  469. 

(»)  This  is  necessary,  ant«,  793,  note  (d), 
tht  notice  is  insufficieot  if  the  place  of  abode 
of  the  attorney  be  stated  to  be  in  a  couoty 
difltrent  from  the  truth,  Stears  v.  Smith,  6 
Eep.  138,  sed  queere?  see  Mills  v.  Collett,  6 
Sing.  90 ;  but  the  attorney's  place  of  busi- 
IM»  is  sufficient,  Roberts  v.  Williams,  2  C. 
M.  &  R*  561 ;  a  different  attorney  may  after- 
wirds  bring  the  action,  ibid. 

(n)  See  the  books  referred  to,  anu,  793, 
tioto(a),  and  2  Chit.  Arch.  8th  edit.  1112. 
By  24  Geo.  2,  c  44,  s.  6,  *'  No  action  shall 
be  brought  a||ainst  any  constable  or  other 
oflker,  or  against  any  person  acting  by  his 
(Kder  and  in  his  aid,  tor  any  thin?  done  in 
•bedmice  to  any  warrant  under  the  band  and 


seal  of  any  justice  of  the  peace,  until  demand 
hath  been  made  or  left  at  the  usual  place  of 
his  abode  by  the  party  intending  to  bring  such 
action,  or  by  his  attorney  or  agent,  in  writing, 
signed  by  the  party  demanding  the  same,  of 
the  perusal  and  copy  of  such  warrant,  and 
the  same  hath  been  refused  or  neglected  for 
six  days  after  such  demand."  If  the  demand, 
&c.  be  complied  with,  the  justice  roust  be 
made  a  defendant,  even  though  there  was  a 
defect  of  jurisdiction,  and  if  he  be  made  such 
joint  defendant  the  constable  will  be  protect* 
ed,  ibid.  As  to  the  persons  within  this 
statute,  see  Rose.  Evid.  6th  edit  568.  When 
production  of  original  warrant  dispensed  with, 
Adkins  f.  Kirby,  11  A.  &  £.  777. 

As  to  demand  and  perusal  of  warrant  in 
actions  against  persons  acting  in  obedience  to 
the  warrants  or  the  commissioners  of  bank- 
rupts before  the  choice  of  assignees,  see  6 
Geo.  4,c.  16,  s.  31. 

(0)  No  time  for  the  perusal,  &c.  need  be 
specified ;  Collins  v.  Rose,  5  M.  &  W.  19^ 
5.  C.  7  Dowl.  796. 


I 


(  m  ) 


APPENDIX  II. 

THE  NEW  RULES  OF  PLEADING. 

HILARY  TERM,  i  WILL.  4.— 1832. 

After  redting  Me  3  *  4  Will.  4,  c.  42,  s.  1,  the  Rules  providt— 
First.— GENERAL  RULES  AND  REGULATIONS. 

•dlDgitD        1.  Every  pleading  as  well  as  the  declaration  shall  be  intituled  of 
lutiiBitdof  the  [lay  of  the  month  and  year  nlien  the  same  was  pleaded,  and  shall 
ir  wb«      ^>^*'f  no  other  time  or  date ;  and  every  ileclaralion  and  other  pleading 
■dirt.         shall  also  be  entered  on  the  record  made  up  for  iria)  and  on  the  judg- 
ment roil  under  the  date  of  the  day  of  the  month  and  year  nhtn  the 
same  respectively  took  place,  and  without  reference  lo  «ny  other  time 
or  date,  unless  otherwise  specially  ordered  by  the  Court  or  s  judge. 
,,onti-  2.  No  entry  of  con tinuancea  by  way  of  imparlance,  cwria  advitari 

•acHtab*  trail,  eicecomts  nun  miiit  (trene,  or  otherwise,  shall  be  made  upon  any 
*"■!■         record  or  roll  whatever  or  in  the  pleadings,  except  the  Jurata  poaitnf 

in  respeclu,  which  ia  to  be  retained. 
1 1*  lAn       Provided  that  such  legulation  ahall  not  alter  oi  afibct  aay  esiatli^ 
iLniMof    rules  of  practice  .is  to  the  times  of  proceeding  in  the  cause, 
iijom"  l*rovidi-d  also   lliat   in   :dl   eases  in  whicli  a  plea  prris  darrein  con- 

i.i.i.j"f..      liii'tanci-  is  >w\v  by  laiv   ]>k'adablc  in  bniic  or  al   iiiii   priiis,   tbe  same 
dtfencc  may  he  pleaded,  ivilh  an  allcsiation  that  the  matter  arose  after 
the  last  pleadini;  or  tbe  issuing  of  the  jury  process,  as  the  case  may  be. 
ij^viiiQ         Provided  also  that  no  such   plea  shall  be  .illoKed  unless  accom- 
''!■  panied  by  an  afKdavit  that  the  matter  thereof  arose  within  eight  days 

next  before  the  pleading  of  such  pleas,  or  unless  the  Court  or  a  judge 
shall  otherwise  order, 
icmtni  3,  All  judgments,  whether  interlocutory  or  final,  shall  be  entered 

rrrd  of      Qf  record  of  the  day  of  the  month  and  year,  whether  in  term  or  vaca- 
\7d.™       ''""'  when  signed,  and  shall  not  have  relation  to  any  other  day, 
nc^s/iow.       Provided  that  it  shall  be  competent  for  the  Court  or  a  jud^  to 

order  a  judgment  to  be  entered  timic  pro  lunc. 
rr.uuof        ■!■.  No  entry  shall  be  made  un  record  of  any  warrants  of  attorney  to 

5.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed, 
the  several  disputed  facts  material  to  the  merits  of  the  ease  will 
before  the  trial  be  brought  to  the  notice  of  the  respective  parties  rtiore 
distinctly  than  heretofore;  and  by  the  said  act  of  the  3*4  Will.  4, 
c.  4S,  s.  33,  the  powers  of  amendment  at  the  trial,  in  cases  of  variance 
in  particulars  not  material  to  the  merits  of  the  case,  are  gieiulj  tm- 
larged;— 
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S«TenJ  counts  shall  not  be  allowed  unless  a  distinct  subject-matter  sarmi   « 
of  complaint  is  intended  to  be  established  in  respect  of  each ;   nor  '^^°^  *°*^ 
ahall  several  pleas  or  avowries  or  cognizances  be  allowed,  unless  a  aii^*c4. 
distinct  ground  of  answer  or  defence  is  intended  to  be  established  in 
respect  of  each. 

Therefore  counts  founded  on  one  and  the  same  principal  matter  of  Enmpies  ta 
complaint,  but  varied  in  statement,  description  or  circumstances  only,  d««iM»itoM. 
are  not  to  be  allowed. 

Ex.  gr.  Counts  founded  upon  the  same  contract,  described  in  one  ContmtwiUi 
as  a  contract  without  a  condition,  and  in  another  as  a  contract  with  a  <^°<^^^<^ 
condition,  are  not  to  be  allowed,  for  they  are  founded  on  the  same  sub- 
ject-matter of  complaint,  and  are  only  variations  in  the  statement  of 
one  and  the  same  contract. 

So  counts  for  not  giving  or  delivering  or  acceptinff  a  bill  of  ex-  Koa-dcttmy 
change  in  payment,  according  to  the  contract  of  sale,  for  goods  sold  ^^  *■  W^ 
and  delivered,  and  for  the  price  of  the  same  goods  to  be  paid  in 
money,  are  not  to  be  allowed. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  Not  accepts 
price  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  !^  !^  |^ 
allowed.  mto^go^^ 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  Bitb  wmdi 
consideration  of  the  bill  or  note  in  goods,  money  or  otherwise,  are  to  "^'^ 
be  considered  as  founded  on  distinct  subject-matters  of  complaint,  for 
the  debt  and  the  security  are  different  contracts,  and  such  counts  are 
to  be  allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  al-  ^oUcim. 
lowed* 


But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had 
and  received,  to  recover  back  the  premium  upon  a  contract  implied 
bg  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.  Chnur- 


But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro 

'^  i$i$teriSf  upon  a  contract  implied  by  law,  are  to  be  allowed.  *^^^ 


Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  Demisp.and 
knds  for  the  same  time,  are  not  to  be  allowed.  "*J*^  "*** 

Id  actions  of  tort  for  misfeasance,  several  counts  for  the  same  in-  MisfraMoce. 
jvrjy  varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied  KonfeaaMc*. 
statements  of  the  same  duty  are  not  to  be  allowed. 

Sereral  counts  in  tresspass  for  acts  committed  at  the  same  time  Trnpaas. 
and  place  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indeUtatus  assumpaU  to  be  due  indouiout 
im.  respect  of  several  matters — ex,  gr,  for  wages,  work  and  labour  as  ««**»*»'• 
a  hired  servant,  work  and  labour  generally,  goods  sold  and  delivered, 
goods  bargained  and  sold,  money  lent,  money  paid,  money  had  and 
reoelTed,  and  the  Hke,  the  statement  of  each  deot  is  to  be  considered 
as  amounting  to  a  several  count,  within  the  meaning  of  the  rule 
which  forbi£  the  use  of  several  counts,  though  one  promise  to  pay 
only  is  alleged  in  consideration  of  all  the  debts. 

Fiovided  ihat  a  count  for  money  due  on  an  account  stated  may  be  Acconnt 
~  with  aaj  oiher  count  ikn  a  noney  demand,  though  it  may  not  >^^<>- 
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be  intended  to  establish  a  distinct  subject-matter   of  compluHt  is 
respect  of  each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counia  is  not  to  be  con- 
sidered as  precluding  the  plaintiff  from  alleging  more  breadies  than 


f  the  s: 


a  the  8. 


I 


E^.  gr.  Pleas,  avowries  and  cognizances  founded  on  one  and  the 
same  principal  matter,  but  varied  in  statement,  description  or  cireuro- 
etancas  only,  (and  pleas  in  bar  in  replevin  are  within  tlic  rule,)  are  not 
to  be  allowed. 

Pleas  of  iolcif  ad  diem  and  of  solvit  pott  diem  are  both  pleas  of  pay- 
ment, varied  in  the  circumstance  of  time  only,  and  are  not  to  be  u- 

But  pleas  of  payment  and  of  accord  and  satisfaction,  or  of  leleooei 
are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discbai-ge 
of  the  plaintifTa  demand,  and  of  an  agreement  to  accept  the  security 
of  C.  D.  for  the  like  purpose,  are  also  distinct  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  penoo 
in  discharge  of  the  plaintiff's  demand,  and  of  the  same  agreement, 
°  describing  it  to  be  an  agreement  to  forbear  for  a  time  in  coosidera* 
tion  of  the  same  security,  are  not  distinct,  for  they  are  only  variaiioni 
in  the  statement  of  one  and  the  same  agreement,  whether  more  oi 
leas  estensive,  in  consideration  of  the  same  security,  and  not  to  be  al- 
lowed. 

m /regit,  yUas  of  soil  and  freehold  of  the 

_  10,  and  of  the  defendant's  right  to  an  eate- 

ment  there;  pleas  of  right  of  way,  of  common  of  pasture,  of  cotntnoo 

'    of  turbary,  and  of  common  of  estovers,  are  distinct,  and  are  to  be 

*  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such 
L   parlicular   time;,   or   in   a   ijualilicd    manner,   are   not  to  be 


allowed. 

So  picas  of  right  of  way  o 
or  the  purposes,  are  not  to  be 

Avoivrics  for  distress  for  rt 


r  the  locus  in  quo,  varying  the  termtai 

owed. 

.ind  for  distress  for  damage  feasant 


edo 


owed. 
Thee 


t  which 


i  pay 


ibic. 


.  beal- 


spccified  arc  given  as  some 
rules  to  which  they  relate: 
are  not  to  be  considered  as 


mples  in  this  and  oilier  plac 
i  only  of  the  iipplicalioii  of  th 
but  the  principles  containL-il  in  (he  ml 
restricted  by  the  examplt's  specified. 

G.  \Yhere  more  than  one  count,  pica,  avowry  or  cognizance  shall 
have  been  used  in  apparent  violation  of  the  preceding  rules,  the 
opposite  party  shall  be  at  liberty  to  apply  to  a  judge,  suggesting  that 
two  or  more  of  (he  counts,  pleas,  avowries  or  cognizances  are  foundeii 
oil  the  same  subjecl-malter  of  complaint,  or  ground  of  answer  or  de- 
fence, for  an  order  (hat  all  the  counts,  pleas,  avowries  or  cognizances 
introduced  in  violation  of  the  ruli',  be  strnck  out  at  the  cost  of  the 
parly  pleading,  wherenpon  the  judge  shall  order  accordingly,  unleu 
he  shall  be  satisfied  upon  cause  shown  that  some  distinct  subject- 
matter  of  complaint  is  bond  fide  intended  to  be  established  in  respect 
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of  each  of  such  counts,  or  some  distinct  ground  of  answer  or  defence  in  • 

respect  of  each  of  such  pleas,  avowries  or  cognizances,  in  which  case 
he  shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
may  be,  that  he  is  so  satisfied,  and  shall  also  specify  the  counts,  pleas, 
aTOwries  or  cognizances  mentioned  in  such  application  which  shall  be 
allowed. 

7.  Upon  the  trial,  where  there   is  more   than   one  count,  plea,  Cosuof 
aTOwiy  or  cognizance  upon  the  record,  and  the  party  pleading  fails  to  *^®*»°^  "** 
eetablish  a  distinct  subject-matter  of  complaint  in  respect  of  each  ^^^' 
eount,  or  some  distinct  ground  of  answer  or  defence  in  respect  of  each 

plea«  avowry  or  cognizance,  a  verdict  and  judgment  shall  pass  against 
aim  upon  each  count,  plea^  avowry  or  cognizance  which  he  shall  have 
ao  failed  to  establish ;  and  he  shall  be  liable  to  the  other  party  for  all 
the  costs  occasioned  by  such  count,  plea,  avowry  or  cognizance,  in- 
cluding those  of  the  evidence  as  well  as  those  of  the  pleadings.  And 
farther,  in  all  cases  in  which  an  application  to  a  judge  has  been  made 
noder  t\\e  preceding  rule,  and  any  count,  plea,  avowry  or  cognizance 
allowed  as  aforesaid,  upon  the  ground  that  some  distinct  subject- 
matter  of  complaint  was  bond  fide  intended  to  be  established  at  the 
trial  in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry  or  cognizance  so 
allowed,  if  the  Court  or  judge  before  whom  the  trial  is  had  shall  be 
of  opinion  that  no  such  distinct  subject-matter  of  complaint  was  bond 
Jde  mtended  to  be  established  in  respect  of  each  count  so  allowed,  or 
no  such  distinct  ground  of  answer  or  defence  in  respect  of  each  plea, 
arowry  or  c(^izance  so  allowed,  and  shall  so  certify  before  final 
judgment,  such  party  so  pleading  shall  not  recover  any  costs  upon  the 
isstte  or  issues  upon  which  he  succeeds,  arising  out  of  any  count,  plea, 
a^vowry  or  cognizance,  with  respect  to  which  the  judge  shall  so 
certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  spedai 
of  a  declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the  venue. 
plaintiff;  and  no  venue  shall  be  stated  in  the  body  of  the  declaration, 

or  in  any  subsequent  pleading. 

Provided  that  in  cases  where  local  description  is  now  required,  such  Loni  de- 
•  local  description  shall  be  given.  tcription. 

9.  In  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  bar  commence. 
of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  any  »«nt  and 
allegation  of  actionem  non,  or  to  the  like  effect,  or  any  prayer  of  !J^*iJ"]^|*  °' 
judgment ;  nor  shall  it  be  necessary  in  any  replication  or  subsequent 
pleading  intended  to  be  pleaded  in  maintenance  of  the  whole  action, 

to  use  any  allegation  of  '*  precludi  non"  or  to  the  like  effect,  or  any 
prayer  of  Judgment ;  and  au  pleas,  replications  and  subsequent  plead- 
mos  pleaded  without  such  formal  parts  as  aforesaid,  shall  be  taken, 
nmess  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the 
whole  action,  or  in  maintenance  of  the  whole  action.  Provided  that 
nothing  herein  contained  shall  extend  to  cases  where  an  estoppel  is 
pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea;  and  it  shall  Commence- 
commence  as  follows: — "  The  said  defendant,  by  —  his  attorney,  "•"*ofp*«*' 
^ar  *  in  person,'  &c.],  says  that,  &c.*' 

11.  It  shall  not  be  necessary  to  state  in  a  second  or  other  plea  or  Second  plea. 
avowry,  that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the 

Ibrm  of  the  statute,  or  to  that  effect. 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  Protestation. 


^ 
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either  party  shall  be  entitled  to  the  tame  adraniKge  in  ibat  or  «< 

actionB  as  il'a  prolestaliou  had  been  made. 
TnvRH..  IS,  All  special  traverses,  or  traverses  with  an  inducement  of  alRrBU- 

tive  matier,  shall  conclude  to  the  country. 
oppoiii*             Provided  that  this  regulation  shall  not  preclude  the  opposite  pam 
^Wmw.      from  pleading  over  to  the  inducement,  when  the  traverse  is  imuuterisl. 
F>,n.Bfj*          H.  The  form  of  a  demurrer  shall  be  as  follows  ;— "  The  «aid  d»- 
mnirrr.  fendant  by hjs  attorney,  [or  '  in  person,'  &c,,  or  '  plainiifl'a'JMjt 

that  the  declaration  [or  '  plea,'  &c.]  is  not  sufficient  in  law,"  shoving 

the  special  cauiics  of  demurrer,  if  any. 
jotodniBdiy      The  form  of  a  joinder  in  demurrer  shall  be  as  follows  j — "The  auA 
num.  plaintiff  [or  '  defendant ']  says  that  the  declaration  [or  '  plea'  &cj  is 

sufficient  in  law." 
BiiiiT«rp'»-        l^>  fhe  entry  of  proceedings  on  the  record  for  trial  or  on  the 
cHdiaiioii    judgment  roll,  (according  to  the  nature  of  the  case,)  shall  be  taken  M 
'""'■  be,  and  shall  he  in  fact,  the  first  entry  of  the  proceedings  in  the  cause, 

or  of  any  part  thereof,  upon  record,  and  no  fees  shalf  be  payable  in 

respect  of  any  prior  entry  made  or  supposed  to  be  made  on  any  roll 

or  record  whatever. 

16.  No  fees  shall  be  charged  iu  respect  of  more  than  one  iiauc  by 

any  of  tlio  officers  of  the  court,  or  of  any  judge  at  the  assises,  or  of 

any  otiier  officer  in  any  action  of  assumpsit,  or  in  any  action  of  debt 

on  simple  contract,  or  in  any  action  on  the  case. 

By  rule  T.  T.  1  Hct.  18.16,  thefoUowing  arc  tubrtiluted/or  l/ie  UU 

and  \9th  rules  of  H.  T.  4  mU.  4, 

When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in 

all  cases  and  as  near  as    may  be  in  the    following   terms,    mutatii 

mutandis :  — 

"  C.  D.  1  The day  of  — . 

(i(.s-.     >     The  defendant  hy  his  attorney,  [or  'in  person,' 

A.  I!.)  Af.J   s:iys  [r,v  ;„  ,asr  il  l>c  pleaded  «s  In  -jmrt  only,   add. 

lino  of  ihc  sum  of  ,f ,']  that  the  plain- 


lilfo 


izlil  r 


■l  fiirilir 


0  CoLirl 


e  ilie  deft-ndai 
.  plai 


rf.idv  to  be  paid  to  tlit- 
Andtlic  (k'lLMuhiiU   liinluT  s:iv.s  ili^.i  ihu' plaintiff  has  not  sii,tained 
../■  r/.if,  •  lliat  lie  never  «%is  indebted  («)  to  the 
espect  of  the 
introductory 
part  of  this  pje.i  nicntioni-d,']  and  tliis  he  is  ready  to  verify, —  where- 
fore lie  prays  jud^inient  if  the  pbinliH'  ought  further  to  maintain  his 


plaintiff.']-!.. 


.d.  [«r 


s  ju,lKn.ent  ,f  the  pbui 
f.  — Kule  T.  T.  1  Vict 


18.  No  rule  or  judi^e's 
cessary,  except  under 


■ntcr 


shall  be  paid  : 
rcci'ipt  for  the  : 
shall  be  paid  oul 
19.  Thephiiu 
Court,  sl.all  l.o  ; 
'  30  paid  into  ('oi 


t  iu  th.'  in^ 
D  plaintiff  0 


ly  money  into  Court  shall  be  ne- 
.  4,  c.  43,  s.  21,  but  the  monev 
.f  each  Court,  who  shall  cive  k 
u  of  the  plea,  and  the  said  sum 
jmand.— Knle  H.  T.  i  Will.  4. 


iff  after 
:  liberty  ti 


ivory  of  a  plea  of  payment  of  money  i 
reply  to  the  same,  by  accepting  the  s 
itisfaction  and  discharge  of  the  cause 
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AeiicNi  in  respect  of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty 
in  that  case  to  tax  his  costs  of  suit,  and  in  case  of  nonpayment  thereof 
within  forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed ; 
or  the  plaintiff  may  reply  ''that  he  has  sustained  damages  [or  *that 
the  defendant  was  and  is  indebted  to  him,'  as  the  case  may  oe,"]  to  a 
greater  amount  than  the  said  sum,"  and  in  the  event  of  an  issue  thereon 
being  found  for  the  defendant,  the  defendant  shall  be  entitled  to  judg* 
nient  and  his  costs  of  suit.— Rule  T.  T.  1  Vict. 

SO.  In  all  cases  under  the  d  &  4  Will.  4,  c.  42,  s.  10,  in  which,  after  Comnence- 
a  plea  in  abatement  of  the  non-joinder  of  another  person,  the  plaintiff  5»^\toii*!3i«r 
snail,  without  having  proceeded  to  trial  on  an  issue  thereon,  commence  pieaof  non. 
another  action  against  the  defendant  or  defendants  in  the  action  in  jouider. 
which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  person 
or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  the 
commencement  of  the  declaration  shall  be  in  the  following  form : — 

"fF^tiitf,]  A.  B.,  by  E.  F,  his  attorney,  [or  *  in  his  own  proper  per- 
■OD|  &c.]  complains  of  C.  D.  and  G.  H.,  who  have  been  summoned 
to  answer  the  said  A.  B.,  and  which  said  G.  D.  has  heretofore  pleaded 
in  abatement  the  non-joinder  of  the  said  G.  H.,  &c,  [the  same  form  to 
be  used  mutatis  mutandis  in  cases  of  arrest  or  detainer.] — Rule  H.  T. 
4  Will.  4. 

Sit  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insol-  Character  of 
▼enti  or  executors  or  administrators,  or  persons  authorized  by  act  of  "•['"•?'  *"• 
parliament  to  sue  or  be  sued  as  nominal  parties,  the  character  in  which  admittcd^n^ 
the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued  less  specuiij 
shall  not  in  any  case  be  considered  as  an  issue  unless  specially  denied.  ^^^^- 

The  rules  of  T.  T,  \  Vict,  further  provide^  That  in  every  case  in  Oeneniinu* 
which  a  defendant  shall  plead  the  general  issue,  intending  to  give  the  ^^  •tfttau. 
special  matter  in  evidence  by  virtue  of  any  act  of  parliament,  he  shall 
inaert  in  the  margin  of  the  plea  the  words  "  By  statute,"  otherwise 
sueh  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act 
of  parliament;  and  such  memorandum  shall  be  inserted  in  the  margin 
of  the  issue  and  of  the  nisi  prius  record. 

In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  Payments 
a  plea  of  payment)  shall  have  given  credit  in  the  particulars  of  his  "^/^^  in 
demand  for  any  sum  or  sums  of  money  therein  admitted  to  have  been  demud^M^ 
paid  to  the  plamtiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  not  b« 
the  payment  of  such  sum  or  sums  of  money.  pleaded. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  aKter  stating  Roie  not  to 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  *p^'^,  ^  ^'*^ 

..  ..  ..'«./,  .,  of  balance. 

tMuance,  without  givmg  credit  for  any  particular  sum  or  sums. 

Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in  Payment  in 
rodttotion  of  damages  or  debt,  but  shall  be  pleaded  in  bar.  redaction  of 

^  '  *  damaf  ea  or 

debt  not  to 
be  allowed. 


PLEADINGS  IN  PARTICULAR  ACTIONS. 
Rule  H.  T.  4  Will.  4. 

I.  Assumpsit. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  pro-  £ff^«f  ma 
mistory  notes,  the  plea  of  non-assumpsit  shall  operate  only  as  a  denial  ^       ^ 
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in  feet  of  the  express 
of  fact  from  which  the 


r  promise  alleged,  or  of  the  mau 
r  promise  alleged  may  be  implied 


r  not  deliTeriog 
I   request,   sou 

a  will  operate  u 
'  I  the  declarati 

:  a  promise  in  L 


wuiBDiy.  Ex.  gr.  In  an  action  on  a  trarranly  the  plea  will  operate  as  a  den 

of  the  fact  of  the  warranty  having  been  given  upon  the  alleged  m 
voU'f  sideration,  but  not  of  the  breach ;  and  in  an  action  on  a  policy 

insurance,  of  the  subscription  to  the  alleged  policy  by  the  defeDtU 

but  not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  lo 

or  of  the  alleged  compliance  with  warranties. 
CuriniBDd        In  actions  against  carriers  and  other  bailees  for 
'^'*"*  not  keeping  goods  safe,  or  not  returning  iliem  < 

Agists  actions  against  agents  for  not  accounting,  the  plea 

denial  of  any  express  contract  to  the  effect  alleged  i 

snd  of  such  bailment  or  employment  as  would  r 

to  the  effect  alleged,  but  not  of  the  breach. 
Ooadi  Hid.         Id  an  action  of  indebitatm  atsumpiit  for  goods  sold  and  delirer 

the  plea  of  non-assumpsit  will  operate  as  a  denial  of  the  sale  and  di 
Ua«/hid  very  in  point  of  fact;  in  the  like  action  for  money  had  and  receivi 
wdrtMiMd,  jt  „j]i  operate  as  a  denial  both  of  the  receipt  of  the  money  and  ( 
e  of  those  facts  which  make  such  receipt  by  the  defendao 
use  of  the  plaintiff. 

:tions  upon  bills  of  exchange  and  promissory  notes  I 
laumpsil  shall  be  inadmissihle.  in  such  actions,  the 
1  denial  must  traverse  some  matter  of  fact ;  ex.gT.  I 

drawing,  or  making,  or  indorsing,  or  accepting,  or  presenting,  or  not 

of  dishonour  of  the  bill  or  note, 
la  nmiDiaii        3,  In  every  species  of  assumpsit  all  matters  in  coufession  and  ara 
conhnion       ance,  including  not  only  those  by  way  of  discharge,  but  those  whi 
udavoMuHM  show  the  transaction  to  be  either  void  or  voidable  in  point  of  law 
M  ba  pindsd  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded,     Ex.  j 


receipt  to  the 

<       2.  In  all  s 


I  plea  i 


infancy ;    cov 

crture 

;    release ;    payment  ;    pc 

formancc;    ill 

e?ali.y 

considerniion 

eilhe 

w;   drawing, 

ndor^>[ 

accep[in<.',  &c 

.  bills 

or  not.' 

by  way  of  accom 

modation  ;  set 

oil';  ic 

lual  credit ; 

onhines 

s;  misreprescniaii 

in ;  concealme 

It;  dev 

tion  ;   and  v:l 

ious 

tlit-r  de 

enccs,  must  ho  pie 

adod. 

•t.  In  actio 

ns  on 

.olieiesc 

finsurancetliein 

crest  of  the  assured  ai 

be  averred  il 

us:   ' 

That  A 

,  B.,  C.  and  1)., 

IT  some  or  one 

of  the 

u'cre  or  was 

iieresicd,"  &c 

;  and  it  ni^iy  als 

0  be  averred 

'  that  t 

insurance  wa 

mad 

tor  the 

use  and  benefit  and  on  the  accoi 

nt  of  I 

person  or  persons  i 

0  interc 

led." 

-Is  Com 


Nil   DlI 


II  debt  i> 


specialty  or  covenant  the  pica  of  noii  est  Jaclum  sh 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  oti' 
and  all  other  defences  shall  he  specially  pleaded,  including  maue 
which  make  t!ie  deed  absolutely  void  as  well  as  those  which  make 
voidable. 

2.  The  plea  of  "  nil  Met"  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  e 
change  and  promissory  notes,  the  defendant  may  plead  thai  ''  he  nev 
was  indebted  in  manner  and  form  as  in  the  declaration  alleged,"  ai 
such  plea  shall  have  the  same  operation  as  the  plea  of  non  assump 
in  indcbilaliis  assiimpsil,  and  all  matters  in  confession  and  avoidsn 
shall  be  pleaded  specially  as  above  directed  in  actions  of  assumpsiL 
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4*  In  other  actions  of  debt  in  which  the  plea  of  nii  debet  has  been  pims  in  other 
hitherto  allowed,  including  those  on  bills  of  exchange  and  promissory  *^^^^' 
notesy  the  defendant  shall  deny  specifically  some  particular  matter  of 
Cut  alleged  in  the  declaration,  or  plead  specially  in  confession  and 
avoidanee. 

III. — Detinue. 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  N«nietinn, 
the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein ; 
and  no  other  defence  than  such  denial  shall  be  admissible  under  that 
plea* 

IV. — In  Case. 

1.  In  actions  on  the  case  the  plea  of  not  guilty  shall  operate  as  a  Effect  of  not 
denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  8"^'^^* 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment ;  and  no  other  defence  than  such  denial  shall  be  admissible  under 
that  plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  particular  other  pleat. 
metter  of  fiict  alleged  in  the  declaration. 

Ex»  gr, — In  an  action  on  the  case  for  a  nuisance  to  the  occupation  Nuisance. 
of  a  house,  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty 
will  operate  as  a  denial  only  that  the  defendant  carried  on  the  afleged 
trade  m  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house, 
and  will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
Iioiise. 

In  an  action  on  the  case  for  obstructing  a  right  of  way,  such  plea  Right  of  way. 
will  operate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plain- 
tiff'a  right  of  way;   and  in  an  action  for  converting  the  plaintiff's  i^over. 
gooda»  ue  conversion  only,  and  not  the  plaintiff's  title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  ofBce,  profession  or  siander. 
trade*  the  plea  of  not  guilty  will  operate  to  the  same  extent  precisely 
Ml  at  present  in  denial  of  speaking  the  words^  of  speaking  them  mali- 
ciiNiafy  and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's 
office,  profisssion  or  trade,  but  it  will  not  operate  as  a  denial  of  the 
tut  of  the  plaintiff  holding  the  ofBce,  or  being  of  the  profession  or 
trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or  Escape. 
defittilt  of  the  sheriff  or  his  ofHcers,  but  not  of  the  debt,  judgment  or 
pveliminary  proceedings. 

In  this  form  of  action  against  a  carrier  the  plea  of  not  guilty  will  Carriers. 

rrate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of 
goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose  for 
whicn  they  were  received. 

5t.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  Matter*  in 
as  in  actions  of  assumpsit.  ^d^tloid. 

a  nee, 

V. — In  Trespass. 

1.  In  actions  of  trespass  quare  clausum  /regit,  the  close  or  place  in  Abutuitia 
which  &c.  must  be  designated  in  the  declaration  by  name  or  abuttals  declaration. 
or  other  description,  in  failure  whereof  the  defendant  may  demur 
^edally. 

d.  In  actions  of  trespass  quare  clausum /regit  the  plea  of  not  guilty  Effector  pien 
nhall  operate  as  a  denial  tnat  the  defenaant  committed  the  trespass  of  not  guilty 
allq^ed  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  ^^i^^Mtum 

PAET  II.  3  G  frtgit. 
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ponessiiDO  oY  nght  of  |M«se«si<Hl  df  that  p\vx,  W-hicb,  t  r  intended  M  ki 

aenied,  mnst  be  trivcned  Bpectally. 

la  lit  IT"'  3.  In  act)oa>  of  trespus  de  bonii  asportaiit  the  plea  of  not  gdlt] 

^**^  ^^    ftliall  operate  aa  a  itenia]  thai  the  defeDdant  hat-ins  comniitteil  the  tr» 

pass  allied,  bv  ukiog  oc  damaging  the  goods  mentioned,  hot  dU  o 

the  pUintiiT's  property  tberetn. 

MlMar««).      4.  Wheie,  ill  an  itetioa  of  trespats  gaan  ctsnrutn /iregil,  the  defnd 

ant  pleads  A  right  of  wbv  with  carriages  and  cattte  anci  on  fool  in  A 

atahe  plea,  anifitKiie  it  taken  thereon,  the  plea  shall  be  t&kea  ditin 

bntively;  and  if  a  right  of  way  ivith  cattle  or  oti  foot  only  ik^  h 

found  bj  the  jury,  a  verdict  shall  pass  (or  the  defendant  in  respect  o 

«gch  of  the  trespasses  proved  as  shall  be  justified  bv  the  right  of  (n; 

lo  found,  and  for  the  plaintifT  in  respect  of  such  of*  tht  treipabc*  i 

shall  not  be  bo  jnstiGed. 

fiiiiBu  inf         5.  And  nhere,  in  an  action  of  trespass  yuare  elausum  frrgit,  ih 

p"""'         defendant  pleads  a  right  of  common  of  pasture  for  divera  kindaofcti 

tie,  cx.gr,  horses,  sheep,  oxen  and  cons,  and  issue  is  taken  thertM 

if  a  right  of  cotnraon  for  some  particular  kind  of  commonable  ctnl 

only  be  found  by  the  jury,  a  verdict  shall  pass  fot-  the  defaidimii 

Msmct  of  sneh  of  the  trespasses  proved  as  slittll  be  justified  hyth 

right  of  common  so  found,  and  for  the  plaintifT  in  respect  of  the  ml 

^sses  nhich  shall  not  he  so  justified. 

sn.ivpitii.       6.  And  in  all  actions  in  which  sticli  right  of  way  or  common  a 

aforesaid,  or  other  similar  right,  is  so  pleaded  that  the  allegatiooii 

to  the  extent  of  the  right  are  capable  of  being  cohstriied  disttibiltird; 

ihey  shall  be  taken  distribu lively. 

c »■■■■[«-  Provided  nerertheless,  that  nothing  contained  in  the  ith,  6th  or  H 

Muofihr     of  the  abore-mentioned  general  rules  and  regulations,  or  in  anyoffl 

"* "'  above-tnehtioned  rulei  oi  regidation*  i'elaiing  td  bleddliig  fft  itith^ 

kclioiis,  shall  Ai>pi^  tb  ftiiy  case  irl  Ahlch  the  dfebUrftiiUo  sHdII  Mkii  Ht 

hefort-  ttic  Rrst  i1:.v  ..f  F-aMcr  T<.rm  next,  ['Fin!  'n.  t ."  Jpril,  IRr^ 

\Thtnj'uUo,i'  niks  l,rc'cnbm!<thc  J'mm  of  hs;c<,  ^<^,  .  ;  stfCI„t..-i'd. 
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ADDENDA. 


P.  3.  Venue."]  As  an  authority  for  the  position  that  the  venue  in  divided  counties  should  be 
stated  as  in  the  (^northern)  or  (southern)  division,  as  the  case  may  be,  refer  to 
Thompson  v.  Hornby,  Q.  B.  Feb.  1,  1847.  Venue  wrongly  laid  should  in  general  be 
pleaded ;  Richards  v.  Easto,  15  M.  &  W.  244 ;  5.  C.  3  1).  &  L.  516. 

3.  Declaration  hy  Attorney  or  in  Person,']  The  omission  of  this  statement  is  ground  for 
setting  aside  the  declaration;  White  v.  Feltham,  16  L.  J.  C.  P.  14. 

6,  n.  (c).  '*  Whereas.'*]  It  is  demurrable  in  any  form  of  action  to  state  the  cause  of  action 
under  a  **  whereas;"  Brown  v.  Thurloe,  16  L.  J.  46,  £xch. 

12,  Attorneys]  do  not  lose  their  privilege  of  retaining  the  venue  in  Middlesex  by  omitting 

to  state  in  the  declaration  that  they  are  attorneys ;   Cutts  v.  Surridge,  16  L.  J.  2, 
Q.  B. 

13,  n«  (d).  Statement  that  Plaintiff  was  public  Officer  at  Commencement  of  Suit.]     Refer  to 

Eidaile  v.  Maclean,  15  M.  &  W.  277  ;  and  see  7  &  8  Vict.  c.  113,  s.  47  ;  by  this 
tot  future  banking  companies  are  to  be  carried  on  by  letters  patent. 
^•9  °*  (s)'  ^^^  "  ^^^  ^^  °o^  escliMve  evidence  of  plaintiff  being  such  public  officer;"  Reg. 
V.  Carter,  1  Davison's  C.  C.  R.  65. 

14,  n.  (n).  Rumball  v.  Munt,  15  L.  J.  180;  S.  C.  10  Jur.  639. 

15>  Form  15.  The  proper  designation  of  a  city  is  **  The  Mayor,  Aldermen,  and  Citizens  of, 
&c.;"  Attorney -General  v.  Corporation  of  Worcester,  16  L.  J.  398,  Chancery. 

18,  n.  (i).  Refer  to  Cook  v.  M'Pherson,  16  L.  J.  282,  Q.  B. 

21, 1. 10.  A  plaintiff  cannot  sign  judgment  where  a  non  issuable  plea  is  pleaded,  if  he  has 
waivea  the  objection  by  taking  a  step  admitting  the  pleas  to  be  issuable,  as  by  taking 
out  a  summons  for  particulars  of  a  plea  of  set-off;  Scott  v.  Watson,  3  D.  &  L.  208 ; 
S,  C.  I  Com.  B.  826  ;  or  obtaining  time  to  reply.  Stead  v.  Carey,  7  M.  &  G.  646 ; 
S.  C.  1  Com.  B.  496  ;  what  not  a  waiver,  Verbist  v.  De  Keyser,  3  D.  Ac  L.  392. 

21 »  n.  (c).  The  omission  of  christian  names  in  pleadings  is  ground  of  demurrer ;  Esdaile  v. 
Maclean,  16  M.  &  W.  277  ;  Levy  v.  Webb,  15  L.  J.  407.  Q.  B. 

28,  D.  (t).  Points  in  Margin  of  Demurrer.]  Sufficient  to  state  that  they  are  "  those  with- 
in ;"  per  Alderson,  B.,  Braham  ▼.  Watkins,  4  D.  &  L.  44. 

Where  a  demurrer  is  frivolous,  the  Court  will  grant  a  rule  for  signing  judgment  on 
the  whole  record  ;  Tucker  v.  Bamsley,  16  L.  J.  65,  Exch. 

31»  Form  3.  See  ante,  Addend,  to  p.  3. 

32,  Form  10,  n.  (m).     Refer  to  tsdaile  v.  Maclean,  15  M.  &  W.  277. 

33,  n.  (m).  Esdaile  v.  Maclean,  15  M.  &  W.  277. 

id.,  n.  iq).  Shepherd  v.  Shepherd,  3  D.  &  L."202 ;  5.  C.  1  Com.  B.  847. 

37,  n.  (e).  Toumsend  v.  Smith,  3  D.  &  L.  323. 

id.,  n.  (g).  Bonzi  v.  Stewart,  7  M.  &  G.  746  ;  Dietrichsen  v.  Giubelei,  14  M.  k  W.  845 ; 
S.  C.  3  D.  &  L.  292.  Duplicity  in  a  plea;  Ilarrold  v.  Whittaker,  15  L.  J.  346, 
Q.  B. 

38,  n.  (fc).  Immaterial  Issues.]     Refer  to  Tempest  v.  Kilver,  2  Com.  B.  300 ;  5.  C.  3  D.  & 

L.  407,  cited  42,  n.  (d). 

A  plea  traversing  an  allegation  in  the  declaration  in  the  words  "  before  and  at 
the  time,  &c."  was  held  bad ;  "  at  the  time"  being  the  material  part  only  which 
should  have  been  traversed;  Bradley  v.  Bardsley,  14  M.  &  W.  873;  S.  C.  3  D. 
&  L.  476;  and  see  Hammond  v.  Colls,  3  D.  &  L.  164 ;  and  see  p.  42,  n.  (d) 
and  (e). 

39,  n.  (o).  Refer  to  Brown  v.  Thurloe,  16  L.  J.  46,  Exch.;  and  to  Shepherd  v.  Gosden,  4 

Jup.  578. 
42,  n.  (d)  and  (e).  See  ante.  Addend,  to  p.  38. 

48,  n.  (9).  Kaye  v.  Dutton,  7  M.  &  G.  815. 

49.  Crediting  Payments]  must  be  in  the  particulars  themselves ;  Hart  v.  MiddUton,  2  Car, 

&  K.  9. 
60,  ii«  (x).  Particulars  on  a  Bill  of  Exchange.]   Refer  to  Gould  v.  Coombes,  1  Com.  B.  543. 
id,,  o.  (y).  Particulars.]     Rennie  v.  Beresford,  15  M.  &  W.  78 ;  S.  C.  3  D.  &  L.  464  ; 

Higgins  V.  Ede,  15  M.  &  W.  76.    Particulars  by  a  surveyor ;  Irving  v.  Baker,  15 

L.  J.  Q.  B.  322.    By  a  broker  for  the  price  of  scrip  bought  for  the  account;  Berkley 

V.  De  Vere,  4  Dowl.  &  L.  97. 
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»liA  Wl  jM"MmM|iiMii  — AathtmltrfC^  ■" iii  Bmiial 

*awidC:&C<.iihriil.a«."  A<  »  tk  wMbw  af  m  aotto ^^Hi 
^  )r«r*w  T.  Sfmmr.  IS  L.  J.  ><».  C.  P.  r^^.™ 

■>.>.(/>.  AJi  ■  I  .III L  ti  «■  £«m. ..  MwiiCT.  IS  M.  ^  W. 31. 

■J.  ».  tit.  Cwri  Pfi  If  wl  ]    Ai  wl.  «t  nJciMl.  afc^B  MO , 

1, 7 IL  b  C.  1017.  " 

9a^V««39.  Fj  ■■  iMi  ilii  if  ■  dMMM 
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maatalttUMfi  Slmj^at  DmJMKt.  1  C«m-  B.  888,  4 
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cfett  a(  lh«  dnwcr  IB  their  buidi.  debt  is  nrMealieg  lie  check  ddes  aolddMJfc^ 

lb*  bgUct  Mm  (he  drwer;  R^baiM  >.  UnrlAfcfrf.  15  L.  J.  377,  Q.B.;  ^] 

nc29S,D.(r>.    Liw,&c.  of  bant  DoleicinaafieiibebijDicof  the  baak-  Tm^t 

*.SlMa.3D.&  1.123.  I 

ll3,F«tB  1.  Sec  tbaeM«aBj«iMdh  lick.  tTtwmit  t. Ba^rn,,  2  M.  &G,B53.  I 

M.,B.(0.  JddiuM  T. 5»ii.  14  M. &  W. ess.  ^ 

114,  r«D4.  Rdrtio^rtiM*.  HWh9,2CMtt.8.653;  S.C.3  D.i  U  613. 

I.  ll«mfrn.  3  D.  &  L.  612.  -i-J-B- 
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L.J.g.  1!.  391. 
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Foim  3.   ll  seems  no  own  <]UiElloii  nlielhei  tliii  coun 

..1"   W   susUmcJ-   s«Cor. 

IJic.  llaroiianUFcmc.  \-.Y.-  ir,«fM.  ,V:i«-.  I  \. 
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n.  (\).   l;Klrif).H«  V.  GivWii,  14  -M.  .\  U.  i)  15. 

•  ADDENDA.  804  c 

P.  150,  obt.  Draper  v.  Crofti,  15  M.  &  W.  166.    A  new  tenancy  is  not  necessarily  created  by 

an  agreement  to  accept,  and  a  subsequent  acceptance  of,  lesser  rent;  Clarke  v.  Moore, 

1  Jones  &  Lat.  723,  (Irish.) 
161,  Form  9.  Refer  to  Mesient  v.  Reunolds,  15  L.  J.  226.  C.  P. 
id.,  n.  (fi).  Hammond  v.  Cotls,  1  Com.  B.  916;  5.  C.  3  D.  &  L.  164. 
169,  n.  (a).  Short  v.  Stone,  3  D.  &  L.  680 ;  Caiues  v.  Smith,  15  M.  &  W.  189 :  5.  C.  3  D. 

&L.  462. 
161,  Form  3.  A  form  very  nearly  similar  to  this  was  held  good  on  special  demurrer;  Wil- 

kinson  v.  Gaston,  15  L.  J.  339,  Q.  B. 
167.  Promissory  "Sote]  payable  to  the  order  of  the  maker,  and  indorsed  by  him,  cannot  be 

recovered  as  a  note  transferable  by  indorsement  under  3  &  4  Ann.  c.  9 ;  Flight  v. 

Maclean,  16  L.  J.  23,  Exch. 

172,  n.  (i).  Tempest  v.  Kilner,  2  Com.  B.  300 ;  5.  C.  3  D.  &  L.  407. 

173,  n.  (m).  Averment  of  Tender  of  Deed  of  Tramfer,"]    Add  a  reference  to  Bowlby  v.  Bell, 

16  L.  J.  18,  C.  P. ;   Young  v.  Smith  is  reported  in  15  M.  &  W.  121 . 

174,  n.  (n).  Shaw  v.  Holland,  15  M.  &  W.  136. 

175,  n.  (r).  Add  a  reference  to  Thatcher  v.  Knight,  15  L.  J.  241,  C.  P. 
id.,  n.  (i).  Lockhart  v.  Barnard,  14  M.  &  W.  674. 

176,  obs.  As  to  declaring  specially  when  bills  of  exchange  given  for  price  of  goods  sold, 

Paul  V.  Dodd,  2  Com.  B.  800;  Paul  v.  Parker,  2  D.  N.  S.  345. 

177,  n.  (x).  Add  to  this  note,  **  If  the  vendor  has  not  resold,  he  may  recover  the  full  price 

of  the  goods,  if  that  price  was  to  be  paid  on  a  named  day ;  nor  is  it  necessary  for  him 
to  show  that  any  specific  goods  were  appropriated ;  Dunbp  v.  Grote,  2  C.  &  K.  153. 

179,  n.  (d).  Shaw  v.  Holland,  15  M.  &  W.  136. 

183.  Declaration  for  not  supplying  machinery  for  a  steam  vessel  according  to  drawings 
furnished ;  Wimshurst  v.  Onley,  2  Com.  B.  253.  Similar  form  for  not  supplying 
girders;  Kingdom  v.  Cox,  2  Com.  B.  661. 

186.  Sheriff's  Officerl  cannot  recover  fees  from  the  attorney  in  the  cause  without  proof  of 
special  contract,  Mayberry  v.  Mansfield,  16  L.  J.  102,  Q.  B.;  sed  vide  Walbaneke 
V.  Masterman,  7  Law  Times,  184 ;  nor  even  with  such  proof  can  he  recover  more 
than  allowed  by  1  Vict.  c.  55,  Johnson  v.  Oldfield,  Feb.  1847,  Q.  B. 

195,  Form  5.  See  a  statement  of  a  similar  bargain,  Cocking  v.  Ward,  1  Com.  B.  858. 

196,  n.  (n).  For  **  Frankland  v.  LoveltKk,**  &c.  read  «  Lovelock  v.  Franklyn,  15  L.  J.  146, 

Q.  B.;"  and  add,  Giles  v.  Giles,  15  L.  J.  387.  Q.  B. 

107,  n.  (p).  As  to  damages  for  loss  of  a  bargain,  sec  Tyrer  v.  King,  2  Car.  &  K.  149. 

205,  Form  6.  The  allegation  that  the  horse  **  then"  was  sound,  &c.  refers  to  the  time  of  the 
sale;  Bailey  v.  Forest,  2  Car.  &  K.  131. 

208,  Form  for  discharging  plaintiff  froni  fitting  up  a  brewery,  and  pleas ;  Pontifex  ▼.  Wil' 
kinson,  2  Com,  B.  346. 

211.  Plea  in  Abatement,']  The  affidavit  should  state  the  christian  names  and  residences 
correctly,  or  the  plea  will  be  set  aside;  Newton  v.  Stewart,  4  Dowl.  &  L.  89.  The 
residence  of  the  party  means  his  house  or  domicile,  though  he  may  be  temporarily 
absent  from  it ;  iMmbe  v.  Smythe,  3  D.  &  L.  712;  5.  C.  15  M.  &  W.  433. 

id*,  n.  (h).  Add  a  reference  to  Newton  v.  Stewart,  supra. 

213,  D.  (x).  Coverture  of  Plaintiff.]  A  plea  to  a  note — stating  that  the  plaintiff  was  a 
married  woman,  that  the  consideration  for  the  note  was  money  of  the  husband  ad- 
vanced, without  his  authority,  by  the  wife,  and  that  the  wife  had  no  authority  to 
enforce  payment  of  the  note — was  held  bad  as  an  informal  plea  of  coverture ;  Guyard 
V.  Sutton,  15  L.  J.  225,  C.  P. 

215,  n.  (a).  Abatement,  autre  Action  pendent,]  Dele  this  note,  and  substitute  the  following : 
"  The  pendency  of  another  action  for  the  same  demand,  against  a  person  jointly 
liable  with  defendant,  cannot  be  pleaded  in  suspension  of  the  present  suit,  Henry  v. 
Goldney,]5M.k.  W.  494;  S.C.4D.&L.6;  nor  will  the  Court  stay  proceedings 
in  such  other  actions  so  as  to  make  them  abide  the  event  of  one  at  plaintiff's  elec- 
tion, Giles  V.  Tooth,  16  L.  J.  3,  C.  P. ;  Newton  v.  Belcher,  16  L.  J.  37,  Q.  B. 

219,  ].  16.  For  Atkinson  v.  Raleigh,  &c.,  read  Atkinson  v.  Smith,  14  M.  &c  W.  695. 

220, 1.  9  from  the  bottom.  Williams  v.  Vines,  6  Q.  B.  355. 

222. 1.  15.  Refer  to  Smart  v.  Sanders,  16  L.  J.  39,  C.  P.,  ante.  Addend,  to  p.  117,  and  add 
"  A  plea  to  a  declaration  for  not  accepting  goods,  stating  that  the  goods  to  be  de- 
livered were  to  be  according  to  sample,  and  that  those  tendered  were  not  so,  was  held 
good  on  special  demurrer;  Sieveking  v.  Dutton,  15  L.  J.  276,  C.  P." 

223, 1.  8.  Wade  v.  Simeon,  2  Com.  B.  342,  548 ;  5.  C.  3  D.  &  L.  27,  587 ;  1  Com.  B. 
610. 

224, 1.  6.  Account  stated.]    Gould  v.  Coombes,  1  Com.  B.  543. 

226*  Apothecaria.]  It  may  be  questionable  whether  the  production  of  a  certificate  purport" 
ing  to  be  under  the  seal  of  the  Apothecaries'  Company  is  sufficient  to  prove  plaintiff's 
qualification.  Tlie  8  &  9  Yict.  c.  113,  only  applies  to  documents  made  evidence  by 
statute,  and  the  6  Geo.  4,  c.  133.  which  made  the  seal  of  such  certificate  evidence 
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ADDENDA.  804  e 

P.  274,  n.  (r).  AlUration  of  a  BilL"]  Add  references  to  HammUn  v«  Btuok,  16  L.  J.  843. 
Q.  B.,  and  to  Bradky  v.  Batdtley,  14  M.  &  W.  873 ;  5.  C.  3  D.  £c  L.  476  \  wliere  we 
form  of  replication  that  tbe  alteration  was  made  to  correct  i  mistake* 

280,  Form  33.  BarUeit  v.  Btrnon,  3  D.  &  L.  374 ;  5.  C.  14  M.  £c  W.  733. 

281,  n.  <v).  See  another  iostance  of  a  plea  stating  a  failure  of  consideration  on  a  bill, 

Oilkti  V.  Whitmarsh,  15  L.  J.  291.  Q.  B. 

282,  n.  (a).  For  With  v.  Hopkins,  4  M.  &  W.  7,  read  WelU  v.  Hophim,  5  M.  &  W.  7. 
284,  Form  40.  That  Plaintiff  hat  indorsed  away  the  Bill.']    A  demuiref  to  a  replication  to 

this  plea,  stating  that  the  person  unknown  was  not  the  holder,  &c.,  wu  set  aside  as 

frivolous;  Talbot  v.  BulkeUy,  Q.  B.  Nov.  1846. 
id.,n,  (d).  For  1  Q.  B.  196,  read  2  Q.  B.  196. 
id.,  Form  41.  That  Plaintiff  hat  lott  the  BilL]    A  replication  to  this  nlea,  stating  that  the 

SlaintifT  did  not  lose  the  bill  in  manner  and  form,  &c.,  was  oeld  good  on  special 
emurrer ;   White  v.  Maclean,  MSS.  Exch.  July  4,  1846;  Unthank  for  the  plaintiff, 
Pearton  for  the  defendant. 
286,  n.  (o).  Isaac  v.  Daniel,  15  L.  J.  149,  Q.  B. 

289,  n.  (i).  Add  a  reference  to  Steele  v.  Harmer,  ante,  Addend,  to  p.  266. 

290,  n.  It),  last  line.  For  51  read  571. 

id.,  n.  («).  Sibree  v.  Tripp,  15  M.  &  W.  23. 

id^  n.  (ff).  Bill  taken  for  a  Debt,]    A  plea  which  merely  states  that  the  defendant  has 

Siven  a  negociable  security  for  a  debt,  not  showing  that  it  is  still  rnnning,  or  that  it 
as  been  indorsed  away  by  the  plaintiff,  is  bad ;  aliter  if  made  payable  to  a  third 
person,  or  made  by  a  third  person  ;  Price  v.  Price,  16  L.  J.  99.    The  case  of  Mereer 
V.  Cheete,  4  M.  &  G.  804,  seems  not  law ;  id. 
295;  n.  (p).  Alexander  v.  Burehjfield,  7  M.  &  G.  1061 ;  and  see  ante.  Addend,  to  p.  109. 
296,  n.  (s).  Composition.}   Where  the  plaintiff  is  to  execute  a  lease  on  payment  of  the  com- 
position, the  plea  should  aver  a  tender  of  it ;  Ratlin  v.  Muggeridge,  16  L.  J.  88,  £zch. 
298*  Form  7.  This  replication  puts  the  defendant  on  proof  that  the  creditors,  as  well  as  the 

flaintiff,  concurred  in  tne  agreement  for  the  composition ;  Vincent  ? .  Dove,  Q.  B., 
eb.  10. 1847. 

302.  Form  1.  Coverture.]    A  married  woman  succeeding  on  a  plea  of  coverture  is  entitled 

to  her  costs ;  Findlay  v.  Farquharton,  4  Dowl.  &  L.  185.  As  to  discharging  a 
married  woman  taken  in  execution,  see  Ueynon  v.  Jonet,  15  L.  J.  303,  Exch. 

303.  n.  (O-  Add  a  reference  to  Fearn  v.  Ft/tea,  7  M.  &  G.  513. 

304.  Cottiideration,']    I3e  injuria  held  a  good  replication  to  a  plea  to  a  count  by  Indorsee  v. 

Acceptor,  stating  that  the  bill  was  accepted  for  drawer's  accommodation,  and  that  at 
tbe  commencement  of  the  suit  plaintiff  was  the  holder  without  consideiation;  Laforett 
V.  WaU,  16  L.  J.  100,  Q.  B. 

307,  n.  (p).  Atkins  v.  Humfrey,  3  D.  &  L.  612 ;  S.C.2  Com.  B.  653. 

308,  n.  (0.  Wood  v.  Kerry,  2  Com.  B.  515 ;  S.  C.  3  D.  &  L.  642 ;  Blaketley  t.  SmaUmood, 

15  L.  J.  185,  Q«  B. ;  Atkint  v.  Humfrey,  3  D.  &  L.  612 ;  5.  C.  2  Com.  B.  663. 
317, 1.  2.  Wade  v.  Simeon,  2  Com.  B.  548  ;  anU,  Addend,  to  p.  223. 
id*.  Foreign  Attachment.]     Refer  to  Denton  v.  Maitland,  15  L.  J.  332,  Q.  B. 

318.  Fraudt.2    Sonch  v.  Sawbridge,  2  Com.  B.  808. 

319,  Form  1.  Gaming.]    Allport  v.  Nutt,  1  Com.  B.  974:  S.  C.  3  D.  &  L.  233 ;  Gattie 

T.  Field,  15  L.  J.  408,  Q.  B.  A  plea  which,  in  addition  to  this  defence,  stated  that 
the  money  was  paid  over  to  the  winner  was  held  bad  for  duplicity;  Hornet  v.  Liock, 
1  Com.  B.  524. 

In  order  to  recover  the  plaintiff's  own  stake,  the  particulara  must  specifically  point 
out  that  claim ;  Mearing  v.  Hellingt,  14  M.  &  W.  71 1. 
325.  Illegality.]    If  it  appears  on  the  face  of  the  declaration  the  defendant  may  demur; 
Fivaz  v.  Nicholat,  2  Com.  B.  501. 

327,  Form  4,  n.  (r).  See  ante.  Addend,  to  p.  319,  and  that  to  p.  140. 

id*,  Form  9.  Keir  v.  Lemon,  6  Q.  B.  308 ;  Fivai  v.  Nicholat,  2  Com.  B.  501 ;  Eaparte 
Critchley,  3  D.  &  L.  527;  and  add  a  reference  to  Otbalditton  v.  Simpton,  15  Simons, 
513.  Money  voluntarily  paid  to  compromise  a  legal  proceeding  cannot  be  recovered 
back ;  Goodall  v.  Lmcndet,  6  Q.  B.  466. 

328,  Form  12.  A  broker's  employment  must  relate  to  goods  and  money,  and  not  to  personal 

contracts  for  work  and  labour,  and  this  must  be  averred  in  a  plea  to  bring  a  man 
within  that  character ;  Milford  v.  Hughet,  16  L.  J.  40,  Exch. 
id..  Form  14.  Williamt  v.  Evant,  1  Com.  B.  717 ;  champerty.  Hunter  v.  Daniel,  14  L.  J. 
194,  V.  C.  W. ;  Strange  v.  Brennan,  10  Jur.  649,  Ch. 

329,  n.  (0*  Gilbert  v.  Schwenk,  14  M.  &  W.  488;  Stephent  v.  Loumdit,  3  D.  &  L.  205. 
332,  obs.  Under  5  5c  6  Vict.  c.  1 16,  a  creditor  cannot  prove  for  a  future  annuity;  Thompton 

V.  Lack,  16  L.  J.  75,  C.  P. ;  Leonard  v.  Baker,  15  M.  6c  W.  202, 
333, 1. 11.  Ewart  v.  Jonet,  14  M.  &  W.  774 ;  S.  C.  3  D.  &  L.  252. 
id.,  n.  (m).  Yortton  v.  Feather,  3  D.  &  L.  297 ;  S.  C.  14  M.  k  W.  851. 
336,  Form  5.  See  another  form  in  Yortton  v.  Feather,  tupra,  and  replication  that  the  petition 

was  dismissed,  id,,  and  a  form  under  the  Irish  Insolvent  Act,  £toar(  v.  Jonet,  tupra. 
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CI.  &  r.i   — 


r.  FtnlOH,  16  L.  J,  15,  C.  P, 
miih,  3  D.  &  L.  323. 


Rnd  Me  tttearda  *.  Oorciak  ll 


--.  i-{3f).  r.,  ... 

361.Poilii3.  Fr«.ili(is*.  CarMf,  1  Cora.  D.760;  S.  C.  3  D.  &  L.  313. 

3S6,  obi.,  I.  7.  Ab  to  pirt  piymenl  to  take  a  debt  out  a(  the  Slitule  of  Limiutiooi,  im 
Burn  V.  BealWu.  2  Com.  B.  476. 

367,  obt.  WorlhinglOJi  t.  Cririudiicli,  7  Q.  B, ,  and  adJ  u  refereot^e  here  lo  Grij^a  *, 
>liAfrv,  S  C.  &  K.  139.  An  acknanled^mcnl  Ihitsome  debt  is  due,  coupleiToilfat 
lupt  lliat  defeiidanl  will  be  abTe  lo  pay  il,  i>  nol  sufficient  lo  obiiale  Ibe  iuUli{ 
flari  V.  PTinitrgBil.  14  M.  li  W.  741.  As  lo  when  in  attorney's  bill  ii  bantd  bf 
■be  alilau,  PAiUipi  v.  Moadlts,  16  L.  J.  72,  Q.  B, 

SS9,  a.  (i).  Fatinln  >.  ^fuffTHn,  7  Q.  B. 

3GI,  Form  10.  BrcU  i.  IlaakiM.  16  H.  &  W.  399 ;  »<rr>wr  v.  Johnum,  1«  M.  &  W. 

363,  D.  (<!].*  5Kor(  V.  5[»nr,  3  D.  &  L.  680  ;  Cdirni  v.  Smith,  IS  M.  &  \V.  180  i  S.C% 

D.  &  L.  463. 
363,  n.</).   B«rj«.Y.  B«nuB.™i,7  M.  &  G.  963. 

366,  Fonn  4.  Thii  thi>  ihuuld  b«  Bpeeialty  pteided.  lee  Ifilkinuii  *.  Gtittm,  IS  L. J.UL 

Q.B. 

367.  YSmiyhiid.lfe.']     .Jl'jurf  v.  NuH,  unM,  Jd<lm<f.  U  319,  and  to  337,  Fonn?. 
360,  obs.  /ubA  V.  £1(11,  3  U.  &  L.  346. 

370.  PaTlnmhip.'\    A>  to  Ibe  defericv  tbat  ihc  laine  parly  it  bolb  plaintiff  and 
in  ID  acIiOD  oa  >  bill,  Ke  SUtlt  v.  Harmir,  anK,  Addend,  lo  261).      Replic: 
tfiUtn  T.  Strvent.  IS  M.  Ac  W.  308. 
3n,o.(p).  BHunoni  V.  Gmihud.  3  D.  Ac  I..  63t. 

373,  a.  (u).  Refer  to  Slillon  r.  Fagt,  unit,  ,4dilenit.  to  p.  240,  and  lo  Trulon 
16  L.  J.  2.  Eich.,  aod  377,  n.  (o). 

373,  n.  (c).  BHununl  t.  Gr«lA>ad,  3  D.  &  L.  631 ;  S.  C.  2  Com.  B. 

id.,  a,  (d).  Where  to  a  count  for  money  bid,  &c.,  defendanl  pleaded  tlial  the  debt  m 
merfied  in  an  aiiDuily  dead,  lo  whicli  the  plaioliff  replied  that  do  memorial  of  it  wn 
inrolled,  which  defendiLat  had  pleaded  to  a  former  action  brought  oa  the  deed  and 
ta  elected  lo  make  void  Ibe  aonuity,  it  was  held  that  this  was  a,  good  replication,  aod 
MUlivred  lh«  Mliibction  let  up  in  Ibe  pleA ;  Tnrntr  r.  Brmeat,  IS  L.  J.  223,  C.  P. 

id.,  n.  («).  9ee  ante,  ^dtnif.  lo  333.  d.  (i). 

374,  n.  (/>,  Pccn-irf,  .4d(imJ.  to240. 

376.  As  to  lioiv  far  payment  inip  Courl   i;  an  admiinion,  5ec  F.hn,!f:i  v.  Ii,i'iiti,  <J.  B. 

Jan.  12,  1847. 
3B0.  rnblic  C,.«i,.a«v.]     'Ihc  folio.;  jni:  references  as  lo  ilic  li^ibiliiits  of  i.tovi5i.,„al  Jir..rir.,. 

M,"&\V.517;   ir„;j 

are  withiu  7  St  8  Vicl.  c.  \Vi.  SI ■  v,  ]l.,ll„.:.l.  I,j  M.  :-c   \V.  l;36;   7  ,„ 

Uichoaa,  16  1,.  J.  20,  (J.  15.  I'lfis  founded  on  llie  itiib  xriion  uf  7  vS^  K  Vlcl. 
c.  1 10^  U>ifu  v.(iif).mai<,M.j™  ;  l„,(,-„  V.  Iir,i>i....i.  Hi  .'ur.  .-,J(}  ;  a„J  5^.^.  J-,,,,,, . 
v.Smilk,  ISM.ii-  W.  lal.  Sal.,  and  ir.instcr  ,.f  ^liarcs;  L^m.;i  v'.  .'/,-„,/,  m  ],  /. 
297,  F»cb.  ;  Shan- y.  IL-lhin,l.  tjM.k.  \V.  l;(0;    *hi.-h.-ll  v.  X.i,.,rl.,  i,-,  IJ,  ,v  «. 


>.»>."■*'■ 


.   W.  46!'  ; 


308. 


383,  obs. 


ll  a  refeiCDCp 
add,  "  a  i«lca»  (0  om'  defendant  »ill 
from  the  deed  thai  il  uas  not  intended 
L.J.  75,  C.  1>. 

..  (A).  Jubb  V.  Kllit,  3  II,  &  L.  3(J4. 

I'oim  I.  Plea  Ibal  the  goods  tendered  ' 
Daito„.lb}..}.276.V.l' 

lbs.  KiLgJam  V.  (Vi,  3  Com.  1!.  601 


V.  C;.'.-.J,'i/.  15  L.  .I.^gi, 
Tate  td  rclca-e  Ilic  oiNen 
c  thai  effect;"  Tl.onp.on 


Fich., 


.Iddr 


TrtNli 


■.  I|-r/l 


386,  Form  3.  After  A. 
L.  J.  387,  Q.  U. 
1I1C  goodi   ° 


■.,  2  Con 


J).  :lin. 


;  V.  Cui,  2  Coi 


0  not  according  (0  s.implc  ;   Sievt 

d.  (o  p.  -ifl. 

lulbci  form  of  plea  of  rescinaed  ci 

ill,  add  a 


ir<.«i 


10  deliver,  ,\c., 
389,  n.  (0-  Srt-nf.]  Issue  thereon  not  .livlslb 
Ro.lgtts  V.  M««:  15  M.  ^■i:  W.  441 ;  .-J.  C 
391,  Form  i.  Starka-mi  v.  JJimit,  3  Q.  1!.  82>. 
id..  Form  3.  Add  a  reference  to  llig^e  v.  BuM,! 
id.,  n.  <»).  0.}rdM  ».  Etiii,  2  Com.  B.  821  ;  .■'.  (' 


n.l.T  i)lc 
How  Ic 


dcfendai 


l).,-t  r,.4B7. 
4  1I.&  I.,  66. 


ADDENDA.  804^ 

P.  393,  n.  (t).  Refer  to  Turner  v.  Stones,  1  D.  &  L.  122. 

394,  n.  (n).  See  the  obs.  in  the  Addend,  to  p.  257 ;  Ford  v.  Dumeford,  15  L.  J.  172,  Q.  B. 
399,  n.  (9).  Blakesley  v.  Smallwood,  15  L.  J.  185,  Q.  B. 
401,  obs.  BradUy  v.  Bardsley,  3  D.  &  L.  476 ;  S.  C.  14  M.  &  W.  873. 
403«  Tender.']    This  form  does  not  necessarily  admit  that  something  it  due  on  each  count  to 
which  it  is  pleaded;  Itobinson  v.  Ward,  15  L.  J.  271,  Q.  B. 

406.  Usury. 2    Refer  to  Lane  v.  Horlock,  16  L.  J.  87,  Q.  B. 

407,  obs.  Thomett  v.  Haynes,  15  M.  &  W.  367. 

412, 1.  19.  White  v.  Hancock,  15  L.  J.  186,  C.  P.,  and  add,  "  Debt  will  also  lie  on  a  cove- 
nant that  defendant,  or  A.,  or  B.,  could  pay,  &C ;"  Addison  v.  Gibson,  Q.  B., 
Feb.  10, 1847. 

id,,  1. 23.  Htighes  v.  Steward  is  noticed  in  2  Chit.  Arch.  8th  ed.  888,  n.  (c). 

413, 1.  2.  Esdaile  v.  Maclean,  15  M.  &  W.  277. 

414,  D.  (m).  Brooke  v.  Spong,  15  M.  k.  W.  153 ;  and  add  a  reference  to  Dayrell  v.  Hoare, 

Q.  B.  1847. 

415,  Form  1 .  See  another  form  against  the  sheriff,  Gordon  v.  Laurie,  16  L.  J.  98,  Q.  B. 

416,  I.  2.  Sutcliffe  v.  Brooke,  3  D.  &  L.  302. 

418,  Form  2.  Htnton  v.  Acraman,  2  Com.  B.  367  ;  5.  C.  3  D.  &  L.  426. 

419.  Debt  lies  on  a  bond  by  which  defendant  covenants  to  pay  plaintiff  or  A.  B. ;  White  v. 

Hancock,  2  Com.  B.  830. 

426,  Form  2.  Debt  on  3  &  4  Will.  4,  for  infringing  dramatic  literary  property;  Lee  v. 

Simpson,  C.  P.,  Jan.  19, 1847. 
id.  Extortion.']    The  remedy  by  debt  against  a  sheriff  for  extortion,  under  the  stat.  of  Eliz«, 
is  not  repealed  by  1  Vict.  c.  55;  Pilkington  v.  Cook,  Exch.,  Jan.  12,  1847. 

427.  Judgment^    How  to  describe  the  proceedings  in  a  court  baron.  Brown  v.  Gill,  3  D. 

&  L.  823;  description  of  the  C.P„  Bradley  v.  Gray,  16  L.  J.  26,  C.  P. 
437(  obs.  As  to  when  debt  will  lie  on  a  statute,  see  Reg.  v.  Hull  and  Selbv  Railway  Com' 

pany,  6  Q.  B.  70 ;  Miles  v.  Bough,  3  D.  &  L.  105 ;  5.  C.  15  L.  J.  30,  Q.  B. 
id.  Form.  On  a  bye-law  by  a  London  company  against  a  liveryman,  for  a  petialtyfor  breach 

of  one  of  the  regulations  of  the  company  ;  14  M.  &  \V.  624. 
438,  Form  5.  Not  necessary  to  state  in  what  the  disqualification  consists ;  Cook  v.  Swift,  3 

D.  &  L.  67 ;  5.  C.  14  M.  &c  W.  235,  where  see  form,  &c. 
id.,  Form  9.  Collins  v.  Hopvood,  15  M.  &  W.  459. 
446,  Form  4.  Bostock  v.  Hume,  7  JVI.  &  G.  893. 

447*  n.  (u).  Add  a  reference  to  Doe  d.  Butler  v.  Lord  Kensington,  15  L.  J.  153,  Q.  B. 
448f  n.  (x),  and  449,  Form  5.  Hinton  v.  Acraman,  ante.  Addend,  to  p.  418,  and  add  a 

reference  to  Hammond  v.  Bennett,  15  L.  J.  315,  C.  P. 
450,  n.  (e).  Marriage  v.  Marriage,  1  Com.  B.  761. 

450.  Bond."]    Insufficient  plea  that  bond  made  abroad,  and  that  it  was  invalid  according  to 

the  law  in  force  there ;  Benham  v.  Lord  Momington,  15  L.  J.  221,  C.  P. 

451,  obs..  1.  6.  Bonds.]    Add  a  reference  to  Com.  Dig.  Pleader,  2  W.  33,  and  to  Roakes  v. 

Manser,  1  Com.  B.  541 ;  S.C.3D.&C  L.  17.  Where  a  plea  (improperly)  pleaded 
general  performance  to  a  common  money  bond,  after  craving  oyer  of  the  condition, 
a  replication  that  the  defendant  did  not  pay  the  said  sum  of  £  and  interest,  ac- 

cording to  the  condition,  concluding  with  a  verification,  was  held  good;  Tris  v. 
Thome,  16L.  J.  15,  Q.  B. 
453,  last  line  but  four.  See  supra.  Addend,  to  p.  451. 

459,  obs.,  1. 8.  For  251,  252,  read  351, 352. 

460,  last  line  but  four.  Limitations.]    Add  after  15  L.  J.  97,  S.  C.  15  M.  &  W.  48 ;  3  D. 

&L.281. 
462,  line  4.  Aylesbury  Company  v.  Mount,  7  M.  &  G.  898. 
ul.,  s.  (a).  A  plea  denying  that  plaintiff  is  public  officer,  will  not  be  allowed  with  other 

pleas  which  go  to  the  merits;  Needham  v.  Laws,  11  M.  &  W.  400. 
481,  n.  (c).  Wright  v.  Burroughs,  15  L.  J.  277.  C.  P. 
492.  Charter  Party.]     Refer  to  Taylor  v.  Clay,  16  L.  J.  44,  Q.  B. 
494,  n.  (i).  A  covenant  to  deliver  up  in  good  repair  must  t>c  strictly  performed,  whatever 

be  the  age  of  the  premises  when  let;  Payne  v.  Hayne,  Feb.  10, 1847,  Exch, 
id.,  n.  (0*  ^  person  taking  premises  from  an  executor  cannot  be  charged  as  executor  de 

son  tort  merely  from  that  fact ;  Paul  v.  Simpson,  15  L.  J.  382,  Q.  B. 
497,  last  line.  Limitations.]     Kent  v.  Gibbons,  16  L.  J.  120,  Q.  B. 
601,  n.  (c),  502.  obs.  Clements  v.  Flight,  16  L.  J.  11,  Exch. 
503.  Lien,]    A  certificated  conveyancer  has  do  lien  or  document  delivered  to  him  to  dd 

work  with;  Steadman  v.  Hockley,  15  L.  J.  382.  Exch. 
619,  Form  2.  Gregory  v.  Eaat  India  Company,  7  Q.  B.  199. 
623,  n.  (0).  Where  A.  employed  B.  to  deliver  parcels,  B.  finding  horse  and  cart,  and  C, 

A.'s  superintendent  in  their  delivery,  drove  the  cart  against  defendant,  this  is  not 

sufficient  evidence  to  fix  A. ;  Poole  v.  Williams,  Q.  B.,  Dec.  9,  1846. 
524,  n.  (t),  and  525,  Form  6.  Ross  v.  Hill,  2  Com.  B.  877 ;  5.  C.  3  D.  &  L.  788. 
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ABANDONMENT  OF  CONTRACT,  384.— 5m  RsfcnrDSD  Contbact. 
of  diiUeaiy  643. 
of  plaadidtf,  mt  I  dlHiluhM  id  thitt,  it,  H.  {p). 

ABATEMENT. 

obi.  on  pleas  of,  210;  tud  1^^  h.  (»). 
eomtneneement  of,  194 

practice  of,  mu§t  be  pUaikd  tk/dllf  tMyij  ftft  tli  (I)) 
demurrer  to,  need  not  be  special,  id; 
prayer  of  judgment  to,  id.  n.  (y)i 
repliaathM  in  Miftl  Hf,  19. 

ai  to  pm  of^  Iff  oeHlW  m  ftllli  dbli  21D. 

in  covenant,  t4i 
pUa  mutt  ttatiftat'bf  mUtMl  wftftiH  JtfrlMlNtfofl,  fi, 
wmy  fWly,  vthktUmCft  ut  fMofMlMM|  to* 

]MI  HIM  i  jtfMl  bd.botrtni!if»f  tl  hot  Mled)  9lO. 
•ifidavit  of  truth  of  plea,  211. 

pka  mu$t  give  the  names  of  hH  ifliMf »  HMtf  iff  no  MMM,  111,  Mil  {h)i 

nifimiiMi  \m  ddiMiiit  II  m\f  \wh%  bi3i 

that  the  party  named  in  plea  resides  out  of  jurisdilhitB,  M. 
mil  h«  b  t  NblHlpI  e^  HlKllVtNil;  id. 
plea  of  nonjoinder  of  co-executor)  !21d. 
mflkAtlf'%  IHIV%Htti«}  id. 

when  mutt  kpMid  In  nbdimtM,  tA'  in  frnr,  S18,  Hi  (ar),  tl4)  II.  (y),  802,  n.  (^). 
I^ISft  8f  II^WMmIIi  I  fiOf^ilVR)  s  1 4* 
replication,  defendant  not  married,  id, 
plea,  another  ttlllin  ^ndlHf ;  M;»  alid  M  ADbtttbA. 
plea  by  an  attorney,  privilege  of  being  sued  in  another  suit,  216. 

attorney  tued  jointly  with  another  person  loses  his  privilege,  21(H  ■.  td). 

plea  need  not  allege  that  defendant  it  n^  atttm^  of  court  in  wAiM  action  krought, 

216,  n.(/). 
but  that  may  be  replied,  id, 

ABSTRACT. 

count  for  not  delivering,  on  sale  of  estate,  198. 

ABSTRACT  OF  PLEADINGS,  24,  n.  (p). 

ABUSIVE  LANGUAGE. 

plea  justifying  imprisonment  for^  worittit  polie^  id)  TM. 

ABUTTALS. 

mutt  be  set  out  in  tretpau,  711,  n.  {g). 

ACCEPTANCE  OF  GOODS  SOLD, 
counts  for  refusal,  178-~lb0. 
pleas  to  actions  in  assumpsit  for  hot  accepting, 

ACCEPTOR  OF  BILL.— 5<»  Bitit. 
counts  in  teMMttttlit  agldnnk  TS-MMtv 

fM*  KsM^  ^%im  m  ddmud  to  M^^i,  1M>,  n.  (t). 

pka  denying  aooeptance,  267. 
plia  uierting,  Ml. 

Sg2 


•  «^^  ^^ 


count  for  not  indemnifying  against,  134. 

plea  that  bill  given  for  accommodation,  274,  275. 

ACCORD  AND  SATISFACTION. 
Jn  attumpiit, 

accord  without  satitf action  no  defence,  232,  obi. 

aliter  in  the  case  of  a  tubiequent  agreement  on  new  ameiderati 

plea  of  accord  and  tatisf action  after  breach,  233. 

that  a  bond  has  been  taken  in  satisfaction,  id, 
acceptance  as  an  act  of  the  will  must  be  proved,  id.  n.  ((). 
kind  of  goods,  S^c.  given  must  be  mentioned,  id,  n.(i/). 
but  need  not  be  of  equal  value  with  debt,  id,  n.  (f). 
law  of  merger  in  higher  securities,  id,  n.  (g), 
replication  in  denial,  233,  and  see  Addenda. 
plea  to  a  note,  satisfaction  under  an  agreement  of  work,  goods,  &c 
agreement  must  not  be  alleged  to  be  after  performance,  234^  n. 
plea  of  satisfaction  under  a  power  of  sale,  235. 

by  giving  a  guarantee  of  a  third  person,  id, 
by  a  warrant  of  attorney  given  to  plaintiff  and  ] 
plea  to  an  annuity,  satisfaction,  by  defendants  forbearance  to  a  thi 

tiff's  request,  236. 
plea  of  satisfaction  to  one  of  three  plaintiffs,  237. 
plea  that  plaintiff  and  K.  F.  were  indebted  to  defendant,  tad  agi< 

tion  by  set-off,  id, 
plea  of  satisftiction  by  defendant  paying  a  debt  of  plaintiff's  to  a  tl 

mode  of  replying  to  this  plea,  238,  n.  (f), 
plea  that  a  thiid  party  was  indebted  to  defendant,  and  agreement  1 
accept  such  third  party  as  his  debtor  instead  of  defendant,  239. 
plea  that  contract  was  made  with  an  agent  of  plaintiff,  to  whom 
cause  of  action  in  satisfaction,  240. 
accord,  ^c.  cannot  be  pleaded  to  debt  on  a  judgment,  457,  n«  ( 

Jn  covenant* 
plea  of,  489. 

cannot  be  pleaded  brfore  breach,  id,  ■ 

Incase. 

plea  of,  643. 

Jn  tretpau, 

plea  of,  715. 

ACCOUNT. — See  Accoumtant— Agents. 

count  in  assumpsit  against  agents  for  not  rendering,  51* 

ACCOUNT  STATED.— 5m  Accord  and  Satisfaction. 


INDEX.  807 

ACCOUNTANT.— 5w  Agent. 

oovDt  for  refusing  to  continue  plaintiff  in  employ  as,  and  pleas,  164* 
case  against,  for  negligence  in  making  out  accounts,  511. 

ACTION.  NOTICE  OF. 

plea  of  no  notice  of  action  as  required  by  a  local  act,  737. 
the  like,  by  bailiff  of  inferior  court,  id,  n.  (k), 

what  acts  are  local  and  personal,  737. 

vhat  conduct  etttitUt  dtfendant  to  protoction  of,  id,  n.  (m). 
form  of  notice  of  action  under  local  statutes,  794. 

ACTIONEM  NON. 

when  necessary  in  a  plea,  21,  n.  (/). 

ACTOR. 

assumpsit  for  his  salary,  163. 

ACTS  OF  PARLIAMENT,  LOCAL  AND  PERSONAL.— &e  Statute. 

what  are,  737,  n.  (I). 
plea  of  no  notice  of  action  as  reauired  by,  737. 

ceneral  issue  under,  442,  obs. 

limitation  of  actions  under,  660. 
form  of  notice  of  action  under,  794. 

ADDRESS. 

necessary  in  bill  to  charge  acceptor,  80,  n.  (i). 

ADJOINING  HOUSE. 

case  for  negligence  in  pulling  down,  694. 

ADMINISTRATION,  LETTERS  OF. 
profert  of,  9. 

must  be  stated  by  what  bishop  granted,  9,  n.  (l). 

Umitedffor  the  purpou  of  bringing  aetioUf  id,  * 

d«mnner  lor  not  making  pro6rt  of,  35. 

ADMINISTRATORS. 

daelarations  against. — 5m  Executors,  112. 

pleas  relating  to. — iSet  Executors,  307. 

plea  that  letters  of  administration  are  void  on  account  of  honk  notabilia  in  another  diocese^ 

241. 
plea  that  defendant  is  not  administrator,  242. 

non-joinder  of,  as  plaintiff,  should  be  pleaded  in  abatement,  229t 
declaration  against,  in  covenant,  480,  n.  (y). 
counts  in  trover  by  and  against,  682. 
count  in  trespass  by,  for  seizing  goods,  709,  n.  ((). 

ADULTERY.--&«  Crim.  Con. 

may  be  shown  under  general  issue  in  assumpsit,  230**^5ee  Sale  of  Goods. 

ADVERTISEMENT.— 5m  Reward^ 

count  on,  for  reward  offered  by,  175,  and  see  Addenda. 

AFFIRMATIVE  MATTER. 

plea  containing,  shouUl  not  conclude  to  the  country,  22,  n.  (g)  ',  37,  n.  («). 
but  should  be  denied  if  it  does,  id» 

AFFRAY. 

when  will  justify  imprisonment,  726,  obs.,  730,  obs. 
requisites  of  plea  justifying  imprisonment  for,  738,  n.  (g). 

AGENTS,  51. — See  Attornie8,67 — BAttEss— Brokers — Mastbr  and  Servant; 
Declarations  in  assumpsit, 

by  an  agent  for  commission,  51. 

brokers — commission  recoverable,  ^c.  51,  n.(a). 
against,  for  not  accounting  for  goods  sold  by,  51. 
for  not  using  care  in  selling,  52. 

for  not  obeyme  a  principal  s  orders,  53,  and  another  form,  54. 
for  violation  of  ditto  in  effecting  an  insurance,  id. 
for  selling  for  less  than  stated  prices,  and  not  delivering  up  remainder,  id, 
against  auctioneer  for  selling  on  credit,  55. 
agiinat  commission  agent  for  proceeds  of  sale,  53. 


Iku  •taiMlff  did  oatmitM  debniuu  M  mU,  i4. 
Ihat  acifeDdtnt  could  nai  abuin  ibe  pw>  i^- 
hU  mh  »t  Meh  friHi  i^ 
uaed  dot  Wi  in  tafHf  ><>  ebtuK 
that  plaintiir  deU;e4  mI*  U«MW,  M, 
ple»  to  1  couDi  far  mooey  hid,  &c.  ihal  defin^Mt  (MMM  it  U  iriMMM 

that  it  wM  slalen  from  faLn,  344. 
plea  to  good)  told,  that  dcfeadaat  twuellt  fi""^  ofdaialif  ■  mpat  m 
priDcipal,  aod  that  he  hai  a  Kt-M  afunH  bim,  809. 
DtttaratinHi  in  em,  61 1 . 

agaiDil  a  Weit  India  agent  for  drawing  hit)  ]%  ^fltlf't  HWi,  irf. 
againit  an  ai^caantaat  for  negligence  in  making  out  accoDDta,  id. 
— !-..  —  ■-  %roker  for  nr'  -"■----  ' " 


«  broker  for  not  effecting 
against  a  broker  lor  aellicg  an  credit,  id. 
againit  a  commiuioii  agent  bi  arilMg  far  tM  It*  fMU,  id. 
for  employing  an  agent  to  jell «  bpuM,  Hm>  f»Wy  fipaMMadit  «u  w 

' -■"■  ■  Wtbr.Wi. 


for  inducing  plaintiff  to  employ  ai     ^  ..._..       ... ^ 

by  a  railway  coisptny,  agiiasl  an  engineer,  (or  not  getting  plana  M^M 
go  la  parltanent,  606. 


plea  denying  that  darendanl  wai  retained  ■*,  S43> 


AGGRAVATION. 

in  tnipau,  4tpuUhnfnm  a  Aoum  E>  pr4<d  ff"*l 


AGISTMENT. 

count  in  promiie*  for,  63. 

AGREEMENT. 

ipedal  count  in  aainmpit  for  muk  done  under,  308. 

not  under  ual,  no  d^.nca  in  cmcfaRt,  #89,  ^.,  w4  #1",  ^f|  «plp 

AUEN. 

nay  natnuin  an  aclitm/itr  liM,  670. 

plea  in  tteipaia  that  plaintiff  waa  aa  aUeo,  TM. 

ALTERATION  OF  WRITTEN  DOCUMENT. 
ansiifancdiRifmfanpIaHiiy,  3T9,P.(h), 
Hoit  be  ihoHD  unibr  nil*  i|iiiii«fiiit.  (!*•  &9- 
or  unibr  an;  plra  in  dMlal.'SM. 

H  ajm  4f<f<"ff"  iwtj'M 'wfriwy  il^gffH  Iff'  i4* 


lMENDS. 

tender  of,  673.— See  Tender. 

.NCIENT  LIGHTS. 

trespass  for  erectiog  on  plaintiff's  wall,  whereby  lights  darkened,  710,  n.  (x) 

law  of  obstructing ;  Prescription  Act,  H^c*  912',  obs.  '  ' 

declaration  in  case  for,  513. 
the  like,  for  continuing  an  obstruction,  514. 
the  like,  by  a  reversioner  against  a  railway  company,  515. 
plea  in  case  denying  right  to,  643. 
eflect  of  not  guilty,  639. 
plea  justifying  obstrocting,  under  a  railway  act,  644,  n.  (i). 

NIMALS. 

case  for  injuries  by,  521. — See  Mischievoos  Animals. 

for  keeping  mischievous  animals,  592. 

for  nejgiigently  tying  np,  521. 

pleas  in  actions  for  keeping  mischievous  animals,  &c.  662. 

pleas  justifying  shooting  ferocious  dogs,  &c.  746. 

NNUITY. 

count  in  proipises  against  an  attorney  for  taking  defective  security  on,  70. 
declaration  in  debt  on  an  annuity  deed,  414. 
the  like  in  covenant,  468. 

token  advisable  to  declare  on  the  bond,  414,  n.  (i). 

a  contract  for,  in  consideration  of  past  seduction,  it  not  binding,  456,  D.  (9)* 
Pleas  in  debt  on  an  annuity  bund,  453. — See  Bond. 

no  memorial  inrolled,  445. 

this  plea  is  proper  where  the  memorial  inrolled  amtait^ffaluftatef^ntt,  id*  p.  (n)« 

defective  memorial  inrolled,  445. 

this  plea  is  proper  where  defect  patent  on  face  of  memorial,  445,  n.  (0). 

release  of  the  annuity,  446. 

payment,  445,  n.  (m). 

payment  of  the  principal  in  redemption  of  the  annuity,  4|I6. 
Replication  that  a  memorial  was  inrolled,  id, 

rejoinder,  that  facts  in  memorial  are  f^tse,  447. 

nul  tiel  record  to  plea  of  inrolment  of  memorial,  id. 

surrejoinder — tiel  record,  id. 

replication  to  plea  of  no  naemorial,  cpn9fjie»^PP  P/  W6^1^  P^  i9PH>)ifl7>  ^' 
the  like,  that  annuity  was  charged  on  fjreehpld  iapa>  i^.  n-Of). 

In  Covenant, 

plea  that  the  consideration  was  to  enable  the  attorney  to  take  more  than  legal  pro- 
curation money,  490. 

In  fteplnin. 

pljsas  iielatio|;  tQ  an  annuity  |;ranted  by  w||l,  702. 

fOLOGY. 

j^lea  of,  in  libel,  659. 

POTHECARIE$. 

indebita^is  cpunt  by,  for  bis  bill,  62. 

certificate  to  practise  as,  denied  by  non  assumpsit, ^5,  U^^  ^  ^PPJWJPf  • 
case  against,  for  negligence  in  his  ti^eatipei^)  pf  plaintiff,  fi\i. 
case  for  deceit  in  sale  of  practice  of  an  apothecary,  548. ' 

PPORllONMENT  OF  RpNT,  698.  n.  (a). 

PPRENTICES. 

declaration  in  covenant  on  an  apprenticeship  deed  agaixiit  a  master,  400. 
pleas  to,  in  covenant,  491. 

plea  of  an  illegal  agreement  to  ante  date  an  apprentice  djBed*  389* 
case  for  entidng  away,  690. 

'  Sot  injury  to,  by  feroctoifA  dog,  592. 
plea  in  trespass  justifying  correction  of,  735. 

PPRAISER. 

indebitatus  count  by,  for  his  bill  for  sell^  Bfif^>  ff!^:*  ^i! 

PPAISEMENT. 

count  for  selling  distress  without,  5^.-x^  Plff9W- 
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debt  against  a  sheriff  for  carryiDg  plaintiff  to  prison  within  twenty-four 
agaio&t  a  bailiff  for  extortion,  id. 
against  a  sheriff  for  refusing  bail,  id. 
malicious,  case  for*  581. 

case  against  a  sheriff  for  not  discharging  a  party  prifileged  from,  615. 

for  not  taking  plaintiff  to  prison,  &c.  within  twent 
plea  in  trespass  justifying,  for  assault,  affray,  6cc.  727. 

for  trespass  on  a  railway,  729. 
.  ■  on  suspicion  of  crime,  729 — 735. 

^  ^  plea  iuBtifying,  under  Metropolitan  Police  Act,  for  wantonly  ringing  d( 

justincation  of,  under  civil  process.^5M  Imprisonmxmt,  740 — 742. 
under  criminal  process. — See  lupRisoNMSirr,  742. 

ARTICLES  OF  THE  PEACE. 

case  for  maliciously  exhibiting,  589. 

ASSAULT.— -.See  Tbespiss — Arrest — Imprisonment. 
count  in  trespass  for,  law,  &c.  704. 
by  husband  and  wife,  708. 
ll^l  plea  of  son  assault  demesne  in  trespass,  722. 

i;:|  the  like,  to  prevent  plaintiff  assulting  a  third  person,  723. 

the  like,  in  defence  of  father,  son,  &c.  724. 
replication  of  excess,  id. 

wounding  may  bejuitijied  in  ulf -defence,  but  not  by  way  if  reveng 
collaring  a  man  i$  an  oisault,  723,  n.  (i). 
plea  should  not  answer  mere  aggravation,  722,  n.  (/i). 
justification  of,  to  resist  rescue  of  cattle  distrained,  725. 

to  expel  plaintiff  from  a  bouse  which  be  refused  to  lean 
in  that  case  a  umtnding  may  be  Justified  \f force,  6;e. 
so  imprisonment,  affray,  or  brweh  of  the  peace,  ifc.  i 
plea  justifying  several  assaults  must  show  as  many  m 
if  entry  peaceable  there  must  be  rcfuest  to  leave,  727 
]H  plea  not  proved  by  showing  plaintiff  only  a  lodger,  id 

in  defence  of  defendant's  sheep,  which  plaintiff  atiemplc 
in  defence  of  possession  of  a  steam  packet,  725,  n.  (9). 
plea  in  trespass,  justifying  giving  plaintiff  into  chai^  because  he  refuse 
in  breach  of  the  peace,  &c.  738. 
requisites  of  plea  justifying  imprisonment  for  affray,  id,  D.  (9). 

ASSETS.— See  Executors. 

plea  that  defendant  expected,  wherewith  to  pay  a  bill,  285. 
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INDEX.  811 

ASSIGNEES  OF  A  BANKRUPT— con/inwed. 
Special  Counts  in  Atsumpsit  by, 

for  not  giving  acceptance  for  goods  sold  before  bankruptcy,  65* 

on  a  contract  partly  executed  by  bankrupt,  id. 

for  not  deliyenng  railway  shares  sold  to  bankrupt,  id, 

for  not  returning  or  paying  for  sacks  containing  goods  sold  to  the  defendant  by  the 

bankrupt,  78. 
against  assignees  on  a  contract  of  the  bankrupt,  65. 
by  assignees  of  a  bankrupt  drawer  of  a  bill  against  the  acceptor,  93. 
second  count  laying  the  promise  entirely  to  the  plaintiff,  id, 
count  by  assignees  of  bankrupt  payee  of  note,  171. 

Pleas  in  Assumpsit  respecting, — See  Set  Off — Mutual  Cridit,  &c. 
character  not  in  issue  unless  specially  denied,  246. 
plea  denying  that  plaintiffs  are  assignees,  247. 
notice  to  dispute  trading,  act  of  bankruptcy,  &c.  id, 

clause  in  the  bankrupt  act  rendering  this  notice  necessary,  246,  obs. 

when  depositions  conclusive  evidence,  id. 

plea  alone  insufficient  unlhout  notice,  247,  n.  (c). 

but  vfith  such  notice,  petitioning  creditor's  debt,  act  of  bankruptcy,  and  validity  of 

fiat  may  be  disputed,  id, 
notice  should  be  specific,  247,  n.  (r). 
plea  to  action  by  assignees  for  money  had,  &c.,  that  defendant  paid  over  the  money 

to  creditors  of  bankrupt  by  his  command  before  fiat,  248. 
ptea  of  payment  to  a  bankrupt  after  act  of  bankruptcy  and  before  fint,  249. 
plea  to  action  by  assignees,  that  the  bankrupt  assigned  the  debt  to  a  third  person 

before  his  bankruptcy,  id, 
plea  of  set-oflf  to  action  by,  393. 
plea  of  mutual  credit,  id, — See  Set-off. 
replication  in  denial,  394. 
debt  by,  415. 

when  assignees  of  a  bankrupt  are  liable  as  assignees  of  a  lease,  495,  n.  (<)• 
counts  in  trover  by  and  against,  680,  681. 
pleas  in  trespass  by  and  against,  744. 
pleas  in  trespass  by  sheriff  sued  by,  747. — See  Sheriffs. 
replication,  judgment  founded  on  fraudulent  wanant  of  attorney,  747. 

on  warrant  of  attorney  and  sheriff,  filed  within  two  months 
of  execution,  with  notice,  &c.,  id, 
similar  replication  respecting  a  cognovit,  748. 

ASSIGNEE  OF  A  BOND. 

count  in  assumpsit  by,  on  forbearance  to  obligor,  120. 

ASSIGNEES  OF  INSOLVENT  DEBTOR,  65,  66. 
indebitatus  count  by,  for  goods  sold  by  insolvent,  65. 
the  like,  laying  promises  to  assignees,  66. 
the  like,  on  causes  of  action  after  vesting  order,  id. 
hj  assignees  of  insolvent  drawer  of  a  bill  v.  acceptor,  94. 
plea  that  the  insolvent  assigned  the  debt  to  W.,  and  payment  to  him,  251. 
replication  that  the  assignment  was  voluntary,  &c.,  251. 

ASSIGNEE  OF  TENANT. 

ease  for  toaste  will  lie  against,  ats.  mortgagee,  obs.  558. 

ASSIGNMENT  OF  LEASE. 

plea  in  covenant,  denying,  495. — See  Leases. 

liability  of  executor,  Sje.  as  assignee  of  a  lease,  id.  n.  Q). 
plea  of  assignment  of  a  lease  before  breach,  496. 

ASSIGNOR,  &c.  OF  LEASE, 
count  in  assumpsit  by,  151. 
forms  in  covenant  on,  483. 

ASSUMPSIT.— 5^0  the  various  heads  in  the  Table  of  Contents, 
the  common  counts  in,  45. 

UttdUng  principles,  when  they  will  lie,  id, 
form  when  the  declaration  contains  no  special  count,  46. 
the  like  when  there  are  prior  special  counts,  48. 


plea  of,  317. 

ATTORNEYS. 

commeDcement  of  dedaration  by  and  agaiost,  12. 
counts  in  assumpsit  by  and  against,  ^7  to  70. 

token  bound  to  continue  a  tuit,  67,  obs. 

when  Statute  of  Limitation  rtins  against  hill  of,  id. 

cannot  recover  bill,  if  clerk  did  the  busineu,  id, 

when  can  recover  only  money  out  of  pocket,  id, 

employment  by  two  persons,  jd, 
by  a  corporation,  id. 

credit  a  question  for  the  jury,  68|  o.  (/). 
common  indebitatus  count  for  bill,  67i 

the  like,  in  debt,  415. 
count  in  assumpsit  against,  for  negligence,  68. 
when  liable  for,  68,  n.  (u). 

the  tike,  more  general,  69. 

the  like,  for  omitting  to  get  up  evidence  at  trial,  id. 

the  like,  for  investing  plaintiff's  mone^  op  insufficiept  secvity.  70« 

the  like,  by  an  executor  against  execution  of  attorney,  id, 

the  like,  for  suffering  client  to  execute  an  unsoupd  covf^apt,  id. 

the  like,  for  not  getting  plaintiff  discban;ed  from  custody,  id, 

the  like,  on  b|s  pron^ia^  to  pay,  &c.  if  pUbtiff  wouldf  fori^r  proceei 
120. 


rl 

^''  Pleas, 


plea  of  privilege  by,  of  being  sued  in  another  court,  215, 
loHS  his  privilege,  if  sued  with  another  party ,  id,  n.  (d)« 
of  two  courts,  may  be  sued  in  either,  id. 
pleas  in  bar  in  assumpsit  in  actions  by  and  against,  251  to  253. 

in  action  by,  for  bill,  non  auunfpsit  d^^ief  retainer,  Hmdfih  91 

of  charges,  225. 
may  show  under  non  astumpsit  negligeuc$,  qr  iHCQpip§f0BCy  flfuli 
iH  or  that  work  was  to  be  dqn9  for  costs  out  pfpficke$,  t^. 

|H  must  plead  specially  that  work  was  done  under  illegal  ^grpwstmt. 

(H  unlets  such  illegality  makef  work  uselesf,  22Q. 

plea  to  action  for  bill,  tm  plaiqliff  pot  icertii|cate4»  W. 

that  bill  not  delivered  a  month  before  suit,  22 
this  defence  must  be  pleaded,  and  it  is  an  issuable  plpa,  ifi,  ^,  (a 
replication  in  denial,  253. 
^^  plea  that  plaintiff  not  admitted  or  inrolled,  253. 

maintenance,  328. 
in  action  against,  for  negligence,  ^l^fK^.  A^pyipg  P>€gligWW»^  i^. 

Detinue, 


when  liablt  m  ease  or  tr$spaisfor  ttsuing  tx$cutum  agattut  wrwg  J!§r^^  ffralM 
privileged  party,  when  writ  set  ostefe,  S^e.  id, 
for  subjectiog  plaintiff  to  costs,  by  wrongfully  suiog  third  ffMl^  m  pUiiOif 's  mme, 
il6.  ... 

pleu  in  case  against,  denying  the  retainer,  &c.  639,  643. 

AUCTION. 

ooont  in  promises,  on  goods  sold  by,  204* 

AUCTIONEER. 

counts  in  assumpsit  by  and  against,  51,  52. 

when  money  had  and  reeeivfd  will  lie  against,  52|  n^  (f):'^^^  f^^ffjiJ' 
form  in  assumpsit  against,  for  setling  on  cridit,  66. 
indebitatus  count  by,  72. 
special  count  against,  id. 
pleas  in  actions  aeainit,  242.— fie«  Aosnt. 
caie  bv^  fpt  l^uiC  against  bis  employer,  ^63. 

AUTRE  ACTION  PENDANT. 

pleu  ^^r  i^  abatement,  214,  and  see  A^psnoa. 

AVERAGE  ).09S. 

p!»  9ffr-?M  IiFfPiJ4»c»,  337. 

AWAft99»rr4M  AftB»7gA»»»T  4V9  Aw^^p. 

when  pleadings  on,  are  bad  for  departure,  44,  n.  (i). 

counts  in  assumpsit  on,  73 — 76. 

special  count,  or  a  submission  where  time  jmUrgwIf  79f 

tne  like,  on  a  judge's  order,  74. 

the  like,  for  pirating  invMtioM  eontrary  tD  tward,  76. 

the  like,  for  costs,  where  award  in  favour  of  defendant,  id. 

by  an  arbitrator  for  his  fees,  id, 

common  indebitatus  cooul  on  %»  award*  id. 

the  like,  on  an  umpirage,  76. 

pleas  in  asstimpsit  to  actions  on,  Q64. 

what  non  assumpsit  puts  in  istue,  id.  obs. 

how  to  plead  when  asoard  made  hsit  not  delivered  in  tis^f  id, 

revocation  of  the  award  should  be  pleaded,  id. 
plea  denying  tbt  ewaid,  id. 

what  may  be  gif#o  in  evideofie  under  thi$  plea,  id.  o.  (g). 
declarations  in  debt  upon,  416. 
plea  of  justification  in  trespass  under  fi.  fa.,  founded  on^  774. 

BAIL. 

debt  against  a  sheriff  for  refusing  to  take,  416^ 
similar  form  in  case,  615. 

BAIL  BOND. 

debt  by  the  assignee  of,  against  the  bail.  41 6* 
99  §  boipd,  under  1  &  ?  Vict.  c.  1 10.  .f  18. 

Pleas  to  ddft  on. 

no  writ  in  the  original  action^  448. 
bond  not  assigned  by  the  sheriff,  td. 

practice  of  the  court  cannot  he  pleaded,  id.  j^f  fji)t 
bail  put  in  and  perfected,  449. 
replication  thereto,  nul  tiel  record,  id. 

To  a  bond  given  under  1  ^f  2  Vict.  c.  110. 
no  writ  of  ca.  sa.,  449. 

time  for  rendering  extended,  and  render  before  its  expiration,  td. 
plea  by  sheriff  that  he  assi^pBed  the  bail  bond  to  plaintiff,  ttl; ' 
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dtnin  reeript  of  goodt  for  purpose  attfgfd,  id, 
but  ailmiU  rtlurn  of  I'liem,  Ifr..  id. 

plei  that  dcfcDdanl  did  lake  due  care, 
thai  caieleuDeis  complained  of  i 
IhalDKinejr  in  defendaai't  bande  i 
DMlanlioni  in  cou  ogainil.  517. 

D^imt  atloTHtiis,  515.— Jim  An 
o'flwil  a  friaUrfoT  pavmiiig  paptr  dttivend  la  him  tt  jirinl 
againit  a  pinan  tntrutltd  with  a  dog  fat  Iniing  it,  id, 
bii  a  hackrtei/  drivtr  agalnit  tlit  Ttgiitrarfar  difaiiiig  hii  iia 
againil  an  tngraverfm-  uiing  plata  for  hii  eica  jMrptut  tak 
>r|W.i.,ijr.M. 

against  ine  hirer  or  carvings  Tor  exbibitioB,  for  cot  taking  care  o( 
a  sleam  veuel,  Sos  emplojiag  il  for  an  illeg« 

by  tbe  owner  of  goods  (which  were  lert  in  defeadanl'i  bouM)  (i 


Pltat  in  acltani  agaii 


\\  that  (^fendant  wai  bailee,  644. 

BAILIFF.  -  Stc  DisTRisiu-  SiiERi»— Execution— Keflkvin. 

indebitalui  count  by,  for  feei,  IB6. 

debt  Bgainil,  for  eitanion.  415. 

pleaa  and  replicalion  to  debt  on  bond  given  by,  lo  sheriff,  463. 

caie  by,  for  talielf  repreienling  goods  bs  liable  lo  diili«ii,  S&4. 

■gainil,  Tor  illegal  distresses. — Sei  DistbiMei. 
plea  of  DO  notice  oraclion,  in  action  sgunsl,  737,  a.  {k). 
plea  by,  in  tieipau,  jniti lying  uoder  attachment  out  of  tbe  county  CM 
replication,  supersedeas  issued,  id. 
plea  of  juatificatioa  by.  for  acting  under  writ  of  execution,  771 — 774. 

vrlan  should  not  jmnmilh  ciuiiIiDn  rrtditar  in  a  plaa,  771,  n.(p} 

BAILOR, 

vhtn  nay  ■utiflain  ttovtr — Sa  Thoveb,  678. 

BAKEE'S  BUSINESS. 

case  for  fraudulenllj  selling,  548,  n.  (g). 

BANK  OF  ENGLAND.  BANKERS. 

case  against  the  Bank  of  England  for  not  Iran^erring  ilock  to  plaiotid 

tbe  like,  tgainit  tbe  East  India  Company,  id. 

agiinit  banker*,  for  not  paying  a  cuitomer'a  check,  id. 

count  in  auumpait  on  guarantee  giien  to  banken.  136. — Stt  GviK4lr] 

ewe  aeaitui  a  diieclor  for  making  a  falia  lepoit  of  tbe  lolvaieir  of  a  t 
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ANKRUPT^&c  AssioNBEs. 

indeb.  counts  by  and  against  assignees,  62  to  65. 

pUat  in  auufnpiit  to  actions  relating  to,  256. 
plea  of  defendant's  bankruptcy  and  certiBcate,  257,  Form  1 . 

tuffieet  if  claim  proveable  under  the  fiat,  but  not  otherwiu,  256,  obs. 

no  plea  by  public  officer  of  a  compony,  id. 

how  should  be  pleaded  puis  darrein  continuance,  id, 

eannot  reply  specially  to  the  general  plea,  id, 

bankrupt's  promise  to  pay  debt  barred  by  certificate,  how  available,  id. 
plea  of  defendant's  petition  and  discharge  under  5  &  6  Vict.  c.  116.  .257. 
replication  that  plaintiff  was  not  named  in  defendant's  schedule,  258. 

how  far  this  deprives  parties  of  benefit  of  act,  258,  n.  (  p). 
plea  of  the  defendant's  bankruptcy  after  action  brought,  258. 
plea  puis  darrein  continuance  of  defendant's  bankruptcy,  260. 
plea  of  plaintiff's  bankruptcy  before  suit,  260. 

when  plea  should  show  that  assignees  have  interfered,  260,  n.  (t),  263,  n.  (s). 
plea,  defendant's  bankruptcy,  and  that  the  money  claimed  was  paid  by  plaintiff  as  de* 

fendant's  surety  before  fiat,  263. 
plea  to  a  note  that  a  prior  iodorser  became  bankrupt  before  indorsement;  replication  that 

plaintiff  received  it  before  fiat  without  notice  of  bankruptcy,  263. 
plea  that  defendant  has  not  paid  15«.  in  the  pound  on  a  second  bankruptcy,  264. 
plea,  bankruptcy  of  plaintiff^and  payment  to  the  assignees,  id, 
replication  to  plea  of  bankruptcy  of  one  plaintiff,  that  he  assigned  his  interest  to  the 

other,  id. 
to  the  like,  replication,  that  plaintiff  is  suing  as  trustee  of  his  wife's  marriage  settlement, 

264,  D.  (c). 
the  like,  that  be  is  suing  as  trustee  for  his  creditor  on  a  bond,  id. 

how  to  rejoin  to  the  last  three  replications,  id, 
counts  in  trover  by  and  against  assignees  of  a  bankrupt,  680,  681. 
pleas  In  trover  by  assignees  of,  687. — See  Assignees. 
case  for  maliciously  suiug  out  fiat  against  plaintiff,  586. 
plea  of  plaintiff's  bankruptcy  in  trespass,  744. 

JARON  AND  FEME. 

Declarations  by,  132. — See  Husband  and  Wife. 

BARGAIN  AND  SALE.--S«e  Sal£  op  Goods. 
plea  in  case  denying,  651. 

BARREL. 

case  for  negligently  lowering,  from  a  warehouse,  521. 

BARRISTER'S  SIGNATURE. 

when  necessary  to  pleas,  22,  n.  (k), 

JATTERY.— S«e  Assault—Trespass. 
count  in  trespass  for,  law,  &c.,  704. 

how  justified  in  plea  of  trespass,  727,  note  (jt). 

NEARER  OF  CHECK, 
count  by,  109. 
pitas  to  actions  by,  295. — See  Bills. 

3EARER  OF  NOTE,  170. 

3EASTS  OF  THE  PLOUGH, 
case  for  distraining,  543. 

3EGINNINGS  OF  DECLARATIONS.— .S«e  Commencbmints. 

BET. 

plea  that  bill  given  to  secure,  319. 

contract  for,  cannot  be  enforced,  319,  obs. 

BILLS  OF  EXCHANGE. 

demurrer  to  a  count  against  drawer  for  not  alleging  presentment  and  notice  of  dishonour,  35. 
to  a  plea  for  duplicity,  in  alleging  no  consideration  and  also  fraud,  37. 
for  merely  alleging  no  consideration,  41. 


ditwu  Dot  being  pijw  V.  (fcctp^ri  81. 

mctuary  alUgaliim  wlim  isiluili  tfnopu  ml*  nTOK,  81,  B>(f )| 
uAm  JrnKTi  4i^rn,  81,  D.  (J); 
Uiwiiinbtltigdiiiieeii.  KapUiT.  Bl.    . 
bilimmt  ^MiBiij  B^HU;  ai,  b.  (•>). 

■-•  1?. 

iilatifiiajt  tA« 
ilt  ■ecepiaacc,  H 
, „  ^H«  ^  A.i«f,  (L,  _.  ^^  ,. 

CrOfNllMIlt  W  y  (Utfd,  SS,  D.  (h). 

loSiilidi  c.  drltifef,  afcriiilt  accepting,  ^3. 
'  indofiM  B.  vkdonerkdertijit  «cceEf«0<»,,B<- ._ 

ilidStiM  ti.  dtii*er,  derinll  pajmenl  br  driwM,  ut. 

aeceputut  nttd  vtbt  flaui  in  Mu/om,  M.p,  (n). 


I 


0^^!!  p^^'^er  ti'ibt,  te. 


iodoDM  E.  dnirtrar  indonen 

II,  in  partUuliir  cawi. 

■DJona  >.  icccptor  on  Mil  {mH^U  It  ^lEfal^  ^lU)  ft 
-_i drtww  in  ihi  like  ckmI,  So. 


:  on  bill  drsicn  ind  accepted  ptjtble  at  pitliculir  pUet^. 
"  " '    ""[•pi*,  BT, 

indonee  v.  dntwer,  vbere  do  ootice  of  diiboaoar,  atid  dnmr  bo  ( 


Dt  RK*nary  in  mch  can  to  ilaU  prtinilawiiC  UuctpUt,  B 
acMplDr  OD  UJl  piytHft  fib  UtttilleM^,  fit. 

Iiw.  kc,  87,'ti.  (&). 


mdatiu  D/'nalie<,id. 
(he  like  v.  drawer,  where  dnwee  not  fcmnd,  88. 
indener  v.  dnwer,  dnwee  dead,  89. 

pnseatrilfcBl  kU^UKa  Ut,  fe: 
ipeciil  count  bj  accepior  of  accaniinadatiaa  bill  for  ml  indtmiifyi 

III.  In  lh«  caHflf*ti>culart.  luii^tu,  fiuiband  anil  wlf«,  tft. 
eieculor  of  drawer  v.  acceptor,  90  to  96. 

■ecoDd  coual  laying  promiset  lo  plainllfT;  SI; 
admlniitiator  of  di«wer  v.  tcceplor,  lo. 
drawer  n.  eiecutor  of  acceptor,  tU: 
indonee  of  eiecnlor  of  drawer  c.  acceptor,  92. 

of  admiaiilrvlor  of  drawer  v.  acceptor,  id. 
by  aisigDeei  of  baakrupl  drawer  u.  Bcceplor,  93. 

lecood  connt  lajiog  promiie  to  pliiDiifl,  fit. 
bj  aiu^neet  of  inwlTent  drawer  v,  acceptor,  M, 
t^  lumviag;  drawer  v.  acceptor,  id. 

•^  hmbtnd  and  wife  v.  ecceplor,  on  Ull  drawn  by  wile  ium  Jtfa, 
agUDit  huiband  and  wi&,  on  IhII  accepted  by  her  dUM  flMi  K 


BILLS  OF  EXCHANGE— eimtinued. 

Pleai  in  aisiimpiit  relating  to,  265  to  292. 

non  alUttm^tit  inadmiuibU  to;  265,  obi. 

^ionikqutkcei  qfpbading  it,  265;  206,  bbk.,  ihd  tbf  AxSlixiittl: 

6fit  maj^  be  pleaded  when  bid  onlf  alleged  as  tilHii^Mhl^t;  265: 

under  pleas  in  denial,  defective  stamp  may  be  objected,  266,  obi. 

or  alteration,  if  bill  declared  on  in  a^eredfprm,  id, 

aliter  when  declared  on  in  original  jform,  id. 

lies  on  plaintiff  to  erplain  apparent  alterationsjfid. 

vpt^p  plaintiff  bour^d  to  produce  bill  at  trial,  id*  ..... 

tcant  of  authority  to  accept  hill  may  be  objected  findjff.  fisti  u^,<iffi|a(,  id, 

an<H  therefore  forgery;  or  that  bill  accepted  by  defendant's  partner  not  for  partner* 

ship  purposes,  td.  _^  ..... 

and  delivery  without  intent  to  trantfer,  266,  267;  ol)S« 

Pleas  in  deniajr.     .       ,^  ,,.       ,..  .  .        ,^ . 

ttriwer  '6r  indonAy,  acqeptbr,  'deoiil  of  succeptance,  26/^  ^  ^^      .     ^ 

identity  of  party  who  accept^  wUh  plaintiff  need  not  teprovM,  267,  n.  (/). 

acceptor  cannot  deny  drawing  of  bill,  id. 
jodone^  V.  acceptor,  cjeoial  qnDdQrseiDeDt,.267. 
indorsee  v,  orawei,  denial  of  th^  drawing,  id,     ,     .  ■» 
to  fhe  like,  denial  of  presentment  for  acceptance,  268. 
lo  tbe  like,  denial  of  presentment  for  payment,  id. 

.    A9tice  of  nonpayment, 4*4.  ,    , 

..V'V{  ^*fitiee  ofdi^t^onour  mnsUtdfe,  ;V.  n.  <w), . .  ,,^, ,  ^,^ 

payee  or  indorsee  v.  acceptor,  denial  of  qualified  presentipept^  ,2^^  ^  .^  . 

ar9>w-  V.  acceptor,  payable  on  contingency ;  denial  that  contingendy  nai  occnned, 

drawer  having  taken  up  bill  v.  acceptor,  denial  that  bill  returned,  id, 
indorsee  v,  drawer,  default  acceptance,  that  drawer  did  accept,  id.      .< « 

t)ajraUle  ah6^  sight,  denial  Of  }>re£enttnetlt  iii  tiibe;  270. 

denial,  of  notice  of  nott-apce^tance;  id. 

that  due  search  noi  mdde  for  him,  id. 

denial  Of  dis{>fen8ation  with  presentnieni,  id^ 

that  defbndknt  had  efiects  iii  drawee'a  blinds;  271. 

that  there  was  a  coilsi^eration  for  tbe  bill;  Id.    . . 

of  foreign  bill,  denial  of  presentment  or  notice,  id. 

Pleas  in  confession  and  avoidance^  272  to  288. 

payment  rf  bills,  212,  219.  ■■.,.,, 

drawer  or  indorsee  v.  acceptor,  payment  by  defendant  to  plaintiff,  272. 
indorsee  v.  acceptor,  payment  to  drawer,  td. 

pj^'^eni  ai  maVurit^  dmajies  all  parties  to  ihe  UU,  id.^  ii.  (5): 

alUer,  ffpaid  hefoire  due',  aiM  till  hetd  ^  innopent  notder'.  Id. 
indorsee  v.  drawer,  payment  by  acceptor  to  plaintin,  273. 

ibiien  drawer  iinakt  pay  or  reissue  a  tiU;  Id'.i  ill  (m). 
indorsee  v.  acceptor,  that  drawer  altered  date  of  bill.  td. 

|tainUf  ^ttiljn^bdiice  m  m  tUspu'a  tAihoul  i'M;  H.,  H:  [ij: 

raii;  ojalt'erdlton,  td. 

No  eontideration,  ^c, 

Mwtrh:  kcce(>t6r;  61^a;  Jlchbihinod^bii  acceptiliidd,  274. 
when  ahieAce  of  consideration  a  defence',  id'.',  H',  (u). 
parol  evidence  of,  admiuible,  till  ^  ,    t      ti    '       i 

indorsee  v.  acceptor,  acceptance  for  dfdw^f's  acciithihodition;  wn5  Ihfldned  without 

itim,2l6:  ,  ..,.11.' 

when  pldlhtiff  bound  Id  prove  consideration,  id.,  n,  (i). 
similar  pleas,  that  acceptaiice  for  |>laintiff's  accommoditioii,  Vd', 
Idaort^vl  ikce])tor,  bill  accepted  Tor  atcomiiiodlltidii  6fMi^W,  ttfld  titiii  by  plain- 
tiff after  due,  id. 
iet-iffagdiriUindorser  no  iStefence,  id.',  h.[t% 
indorsee  v.  acceptor,  that  bill  was  delivered  to  drawer  for  discount,  ttikt  he  indorsed 
it  tf  way  in  violation  of  that  obj^t,  and  1 .  that  pl^ntiff  tooK  it  with  ttkUce ;  2.  that 
h«  took  it  after  diie ;  3.  that  be  took  it  withdut  ooiiiiideNUbti;  176; 
affirmative  circwhstanees,  from  which  wantof  contXMrdium  ii(&jf  01  \implied,  must 
beshowninplea^2n,ii,{f).  ■       it 

ibdoriee  v.  acceptor,  t&at  bill  an  accominodltion  o&d  tb  ahiwfth  wBo  UMonod  to  A. 
for  discount,  ^U,  iii  YiolKUdit  of  thit  ^^6s^,  mdtUA  tS  fmw  with  notice, 
278. 
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N»  nnifdrralion,  ^C. — i^snlfnuKf. 
ietdorsM  e.  drtHCr,  tlitt  bill  an 
i]«retiduit  to  A.  for  diicouoi 
indDraemeoI  to  plalatiff  with  i 


Ihil  the  bill  I 


u  nlleied  as 


acceploi 
e.37B. 

lW,  &c.  273. 


I  leooant  <riib  piiat 


Stillmetit  Kilh  prijr  holdiri.  Sic 

indorsee  v.  accoplor,  acceptance  without  value,  seltlenent   i 

indon«e,  and  bill  taken  b;  plaintiff  ftfter  due,  378. 
indaiw*  v,  screplor,  pajtneiit  o(  part  lo  piiot  holder,  and  bill  givea  fot  raidnc,  tad 

indoisenieol  to  pltmlilf  iftet  due,  279. 
iLal  plaialitr  itoepled  a  compa^ilion  on  the  bill  fiom  a  pnor  holder,  wilbout  dalmU 


irlfaJ/ailurt 


thai  pliioliff  ibould  Mil  and  dfr 

281. 

■CTH  a/  ajntideralioH,  id.,  n.  (v). 


I  to  receive  antil  other  le 


Faituritf, 

dnoer  d.  acceploi,  bill  accepted  in  conaideraiioD 
tiver  gpodi  10  deiendaat,  wbich  he  did  ool  do, 
'*  ■■     titn  btlviunfailurt  of,  und  or'ieiaal  A 
lat,  no  dtftace.  id. 

ID  theuld  In  III  eonffiiiaii  and  o 
lh«l  bill  acceiited,  aabject  to  iavettigation  at  i 

deFenilanl,  383. 
■bat  cheque  gives  fnr  legacy,  which  plaintilT  waj 
bad  conseDteil,  293. 

Fraud.  Iff. 

that  icceplSiDc^  or  iDdorsemeoi  abttined  b;  frtud,  383, 318. 

ffrwt  ntgligiici,  &C.  intufeuHt.  vnltu  jury  find  fr<i»d.  283.  n.  (d). 
that  a  aale  wu  (igned  by  defendant  ai  a  surely  on   (aiih   that   plaintifT  mmU 

advance  A.  13.  a  sum  of  maoey,  end  thai  plaintifT adtaaced  a  lesi  witn,  383. 
intlorKO  V.  acceplor.  acc«plaQce  obtained  by  fraud,  aod  tbal  plainliff  took  ivilh 
noUce,  or  nrithoul  value,  oi  after  due,  id. 

the  plaintiff  has  indaned  away  the  bill,  384. 

Ibal  plaintifflissIoM  the  bill.  iJ.—.V  ItEriii  .  riov— Adoim.  .. 

Dhch,'!i,-l>.,lim.-gn,;. 

'     I  lu  acceptor  \nllioul  defendant's  consent.  286, 


<l>h„,v  ll,„l 


,ar,-e  hy  t. 


)/i(r.-  (fuu 


Olhtr-l\>rim.  li-y.—bif  li,iM,N..-li  Lm»;. 
Iliat  defendant  eipecte<l  assetn  in  it 

notice  of  dishonor,  285. 
siniibr  plea,  showing  ciounds  ol  etpi 
that  a  bill  was  dr.iwn  kr  an  accouiil  ( 


cejito 


istjmped  checks,  287. 


,  by  a  tan 


diaHtfi  and  pljinlilT.  the 

wbich  ihc  diaw'er  had  iii 
that  nolo  given  lu  lo^iii  <Dci 

289,  361. 
ibat  note  given  lo  Kciirc  . 

due.  289. 
indorsee  i:  iudorser,  drawer  and  plainliff  the  Kin.     , 

nient  for  acceplot's  aceoniniodalion,  to  whom  plaintiff  gave  consideration,  289. 
plea  that  a  prior  iodorser  of  a  bill  was  a  bankrupt,  2(i3. 

replication  that  plaintiff  received  it  before  ful  niihoul  notice  of  bankruptcy,  id. 
ple.i  10  a  note  tliat  it  was  giicn  to  secuie  to  plaintiff  a  secret  advantage  OTer  defend- 


■e,  and 
cf  the 

lai  by  agrc 

cmecl  between 

nr-t  lo 

c  enforced 

without  noiite, 

nd   thn 

c  advances 

lepaid  before 

n,e  per= 

.os;ieplic 

ation.   indorK- 

's  other  creditors  in  a  compoailion  ■ 
indorsee  c.  acceptor,  plea  ofa  compositii 


I,  296. 


angenn 


with  the  dra 


fT,  id. 
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\JLL&  OF  EXCHANGE— eontttined. 

Oth§r  forms,  8fe, — continued, 

plea  that  a  bill  was  given  on  a  gaming  consideration,  318, 327. 
plea  hy  acoeptOTj  accommodation  as  to  part,  and  payment  into  court  of  the  residue, 
378. 

J)§elaraliont  on,  in  debt. 

when  debt  will  lie,  418,  n.  (x). 
drawer  v.  acceptor,  418* 
payee  or  first  indorser  v.  drawer,  419. 
indorsee  v.  immediate  indorsee,  id. 
case  for  fraudulently  inducing  plaintiff  to  accept,  553. 

for  accepting  a  bill  as  agent  of  drawee  without  his  authority,  and  thereby  in- 
ducing plaintiff  to  sue  drawee,  id, 

ULL  TAKEN  FOR  DEBT. 

pleas  in  assumpsit  respecting,  289. 

that  defendant  accepted  bill  "  for  and  on  account  of"  debt  not  yet  due,  id, 

law,  b;e.,  id.  n.  (0* 

remedy  for  debt  revives  with  dishonour  of  bill,  id. 

evidence,  Sfc,  presumption  injirst  instance  that  bill  given  "for  and  on  account,**  id, 

bill  for  smaller  amount  cannot  be  pleaded  as  taken  for  larger,  unless  in  satisfaction, 
290,  n.  (a). 

whether  necessary  to  show  that  bill  due  or  paid  before  action,  290,  n.  (y). 

must  be  a  negociable  security  in  which  plaintiff  takes  interest,  290,  n.  (t). 

"  ^yment,  o^c,"  does  not  necetsarily  imply  satisfaction,  290,  n.  (6). 
replication  that  bill  given  was  dishonoured  when  due,  291. 
plea  that  defendant  accepted  bill  for  plaintiff's  accommodation  without  drawer's  name,  id, 

that  defendant  indorsed  bill  on  account  of  debt,  id, 

that  defendant  indorsed  bill  to  plaintiff  and  was  discharged  by  laches,  292. 

IJLL  OF  LADING. 

oount  in  assumpsit  on,  99. — See  Carrier. 
case  against  captain  on,  527. 

ILL  BROKER. 

connt  in  assumpsit  against,  for  not  getting  bill  discounted,  59. 

LEACHER. 

assumpsit  against,  for  not  bleaching  properly,  78. 

OARD  AND  LODGING. 

indebitatus  count  for,  98. 
for  necessaries,  165. 
by  a  schoolmaster  for,  184. 

OARDING-HOUSE  KEEPER. 
case  for  slander  of,  579. 

ONA  NOTABILIA. 

plea  that  intestate  had,  in  another  diocese,  241 ;  law,  S^e,  241.  n.  (fc). 

lOND. 

count  in  assumpsit  by  a  surety  for  not  indemnifying  against,  134. 
the  like,  against  obligor  on  forbearance  by  assignee  to  sue  him,  120. 

d«6l  merged  in,  may  be  shown  under  non  assumpsit,  227,  233,  n«  (y)» 

when  assumpsit  will  lie,  though  deed,  id, 
plea  of,  in  assumpsit,  that  bond  given  in  satisfaction,  233. 

10^  simple  contract  debt  merged  in,  id,  n.  (i/). 

Jkbt  upon,  419,  obs. 

breaches  need  not  be  assigned  on  common  money  bonds,  id, 

the  statute  of  Anne  relating  to,  id, 

bonds  having  special  conditions  regulated  by  B  if  9  Will,  3,  C.  11  •  .420,  obi. 

inquiry  on,  regulated  by  3  8^  4  Will.  A,  c.  42. •id, 

on  what  bonds  breaches  must  be  assigned,  421,  obs. 
declaration  in  debt  on  a  common  money  bond,  422. 

on  a  mortgage  bond,  or  bond  forperformance  of  covenants,  &c.,  id, 

how  to  declare  when  bond  executed  under  a  different  name,  id,,  n.  (6). 

the  damages  are  limited  to  the  penalty,  422,  n.  (d), 
by  a  surety  on  a  bond  of  indemnity  for  fidelity  of  a  clerk,  423. 
on  a  bond  ^yen  to  p^ardians  for  due  supply  of  provisions,  424. 
on  a  bond  in  restraint  of  trade,  id, 
against  a  suiety  on  a  bond  for  the  fidelity  of  an  agent,  id, 
PART  II.  3  H 


pita  of,  ■'■  i/damnijitd,"  df/end-in 
plea  to  iademoity  bond,  paTtnenl  ahtr 
repliciLiDo  to  a  plea  of  pcrFonnince,  ai 


ID  dimnificalua  to  an  iDdsmnitj  bond,  U. 

full  amouni  tiflittbitily  mai/  bi  recmtrid  on  indttniti/  tend 
wAal  it  incladn  tst«n  gintu  la  legatte,  tnuttt,  Ifc,,  id. 

'       '  II  dtfeult  •>/ tu  eotltetv. 

mil  M  of  hii  sun  vrimg 
:  arter  forreitun  while  damagw 
replicalioo  to  a  plea  of  pcrFormince,  aaugniag  bieaclm,  id* 
logl^lioa  of  brsachei  on  the  roll,  4G4. 
BOOKING  OFFICE  KEEPER, 

count  in  luumpait  aj^iinil,  101. — Stt  Cariiib, 
cue  BgBimt,  for  not  rorwaidiog  goodi,  610. 
BOOKS.— Am  CnrvmoHT. 
BREACH. 

nnl  dtniml  6y  non  ainutpiil,  3S3. 
bul  lETsng/ul  acl  rJeninl  Ay  ^«»ral  itiuc  in  eoj*.  S37. 
how  Is  ilali  tht  fommon  iadtb.  teunU,  48,  D.  (u). 
demarrsT  Tot  omittJDg  in  declaiatioB,  33. 
BREACHES. 

uaigDment  of,  to  debt  on  bond,  453. — Sm  Bdhd. 
■uftgeatioD  of,  on  the  recoid,  4M. 
BREACH  OF  THE  PEACE.— &t  Puce,  Bruch  or. 


BROKER.— &t  BiiuFr- AoiNT. 

couDi  in  asaumpsit  by,  for  hii  comntiisiDD,  6t,  and  tM  SS.i).  (O* 

plea  thai  he  wai  not  liceaied,  32 B. 

caie  agiioit,  for  not  etfecting  iniuranca,  fill. 

for  lelliDg  on  credit,  id. 
couDla  aguntl,  for  irregular  distreaaea,  fl4l,  S42. — Sit  DitTREnii. 


■•  diitreM,  59. 


_  it  Tor  goodniU  of,  133. 
oonenaat  for,  471. 
caae  for  deceit  In  the  aale  or,  548. 
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CAPIAS.»-5mArbxst— Imprisonment— Trespass— SHBRxrr. 
case  for  maliciously  procuriog  judge's  order  for,  681. 
pleas  in  trespass  justifying  arrest  under,  740—743. 

CAPTAIN  OF  SHIP.— Sm  Ship-Agent. 

assumpsit  against,  for  not  procuriDg  cargo,  55. 

not  stowing  it,  &c.  56. 

case  against,  on  the  bill  of  lading,  527. 

for  running  foul  of  plaintiff's  ship,  617. 

for  causing  swell,  which  swaropea  plaintiff's  boat,  618. 

CARELESSNESS.— Sm  Agents— Neouoencb—Nvisancb. 

counts  in  assumpsit  against  an  attorney  fur,  68, 69,  70. — See  Attorney. 
against  bailees  for,  76,  and  n.  (a). — See  Bailee. 
against  the  hirer  of  goods  for,  130. 

Veclarationi  in  case, 

against  attorneys,  615. — See  Attorneys. 

against  the  owner  of  a  house,  for  placing  gravel  on  a  road|*whertby  plaiatiff  injured, 
619. 
when  such  owner  liable  for  act  of  his  workmenf  S^c,  519,  n.  (t). 
form  against  a  surveyor,  519,  n.  (i), 
when  trustees  of  a  public  road  liable,  id, 
•gainst  a  public  company,  for  negligently  taking  up  pavement  of  a  street,  621. 

when  proper  to  sue  the  contractor  instead  of  the  company,  521,  n.  (k), 
against  a  railway  company  for  setting  fire  to  stacks,  521. 
for  negligently  constructing  hsy-rick,  which  ignited,  &c.  id, 
for  leaving  a  horse  and  cart  unattended,  whereby  a  child  inttrfered  with  them,  and 

was  injured,  td. 
for  negligently  lowering  a  barrel  from  a  warehouse,  which  fell  on  plaintiilr,  id, 
tying  up  a  cow,  which  got  loose  and  killed  plaintiff's  eow,  td. 
working  a  mine  under  plaintiff's  Isod,  id, 
for  not  keeping  shaft  of  a  mine  fenced,  whereby  plaintiff's  hone  fell  in,  id. 
against  railway  companies,  carriers,  he,  for  accidental  injuries,  526r-'-i8W  Accident 

— Carriers — Public  CoaiPANY. 
for  negligence  in  pulling  down  adjoining  house,  594,  597. 

in  making  a  railway  whereby  plaintiff's  land  floodedi  507, 
for  leaving  cellar  door  uncovered,  whereby  plaintiff  fell  in,  601. 
leaving  mine  uncovered,  id, 
causing  plaintiff's  mine  to  be  flooded,  td. 
intrusting  gun  to  an  unfit  person,  id, 
leaving  scythes  in  a  public  street,  id. 

CARRIAGES,  COLLISION  OF. 
case  for,  522. 
law,  obs.  id. 

when  trespass  the  proper  farm  of  action,  id, 
defendant  on  wrong  side  of  the  roadf  id, 
no  action  lies  when  both  plaintiff  and  defendant  to  bUmi,  id, 
liability  of  owner  of  carriage  hiring  it  for  the  day,  id, 
iff  eoaeh  proprietors,  railu>ay  companies,  i^e,  id, 
declaration  against  the  owner  of  a  carriage  for  driving  against  plaintiff 'a,  td. 

by  a  master  for  injury  to  his  servant  by  careless  driving,  502,  522,  n.  (/). 
trespass  for  driving  a  carriage  against  plaintiff,  706. 

Fkas  in  ease, 

that  plaintiff  or  defendant  were  not  possessed  of  the  carriage,  645. 

CARRIERS.— 5«f  Freight— Ship. 

Counts  in  assumpsit  by  and  against,  99  to  107. 
indebitatus  count  for  carriage  of  goods,  99. 

for  freight,  id, 
for  lighterage,  id. 
by  master  of  ship,  on  bill  of  lading,  against  the  consignee  for  not  recelTiOf  goods,  id, 
delivery  must  be  averred,  id.  n.  (t). 
obs,  on  the  law  of  carriers  by  water,  100  to  102. 
against  a  carrier  for  losing  goods,  102. 
the  like  against  a  carrier  by  water,  105. 

meaning  of  allegation,  "  safely  and  securely  to  carry,"  102,  n.  (6) ;  end  Rots  v. 
H»«,  15L.J.  182,  C.P. 
against  a  carrier  by  water,  for  damajpng  a  cargo,  105. 

for  not  giving  notice  of  arrival  of  goodf ,  id: 
3h^ 


um 


CARRIEHS— c«itfn««i. 

apitul 
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r.far  taiiag  luggatf,  105  ; 


lb  dTieer.far  toting  luggatf,  105  ;  Rati  v.  UlU. 
far  carelMaly  delaying  deliieiv  of  goods,  103. 
g-office  keeper,  for  not  forwtiding  goods,  104. 


BgiiDsL  a  booking-oSce  keejicr,  for  not  forwtiJing  goods, 

bj  an  adminiiualriK  Bgiioil  B  cODcb  pioptielor,  for  injui;  to 
he  died,  107  ;  and  tee  626. 
Plitu  in  uHumpiit  in  aclioni  ogainil. 

ihal  defendant  did  safely  cany  and  deliiei  goods,  293. 

that  ihe  goodi  were  ab<»«  10(.  io  value,  and  not  declared,  &c.  293. 

leplicaiions  to  iha  Ubi  plea,  294. 

plaa  by  carriar  by  water,  that  the  goodi  were  deatroyed  by  accidenUl  fire,  i^ 
Eftn  of  mm  anun;nil  in  acljoni  against,  226. 

dtniii  ifmt  diftndaiil  uuu  u  carrier,  id. 
dmia  alto  pfninlif  i  proprriy  in  goodiitnl,  id. 

tonlratl  qualifying  eonimiin  fiiui  eoalratt  Mnniii  be  (pceuify  pleaded,  U. 
DielaraliBBi  in  tan  agaiait, 

agniosi  a  earner,  on  bii  commoa  law  liability  for  loting  gooda,  53i  ;  and  tec  San  t. 

hoK  In  dtclare  ojainil  s  rnilway  tflmpony,  uiJinT^ngtr,  Sfc.  524,  t>.  (^). 
BgaioEt  a  railway  compaoy,  for  iDiing  n  parcel,  624. 

for  dflayiDg  ths  deliveiy  of  a  parcel,  shoning  ipecul  di- 

mige,  525. 
for  refuting  lo  cairy  goods,  id. 
Igtlnsl  a  carrier  fiom  the  LDadon  leimious  of  a  railway,  for    (he   loas  of  goods  do- 

lirared  to  the  coimjaoy  at  B..  iii. 
agaioil  a  bookiag-office  keeper,  for  not  forwaiding  goods,  620. 
agaimt  a  cabman,  for  losing  Ihe  luggage  of  hit  fire,  62S. 
apinat  »n  ompibuc  pioprielor,  for  diiviog  on  while  pliinliff  waa  ou  the  ttcp,  and 

thus  tbrowing  bim  down.  iii.  n.  (i). 
Bgairut  a  railway  company,  for  ibc  negligent  management  of  their  (raiaa,  wbereb; 

pEiinliffi  ■  pasKriger,  was  injured,  525. 
aimilar  form  against  a  coach  proprietor,  S25,  n.(i). 

aimilat  form,  wbens  the  passenger  was  killed,  aod  ihe  eetioa  ia  btollghl  for  tbe  be- 
nefit of  his  family,  S26;  and  see  107. 

railway  eompsoy,  for  the  lou  of  luggage,  527, 


agaiDit  a 
aimilaifo 


luggage,  id. 


I'lias  in 


plea  denying  leceijil  of  ihc  good-^.  iHTi, 
that  the  goudi  wcic  lost  by  being  |io1  in  .nn 
plea  by  a  cinricr  by  ualcr.  Ihal  ilic  ^Di>di 
c.  8(i.  s.  3,  that  their  valoe  v.35  not  dec 
were  stolen  without  deletidatil'j  dcfaiill,  ; 
plea  of  notice  and  stoppage  in  lian^itu  by  a 


death  by,  compensation  for,  5' 

»«(!.— See  AcTOuNtiVTs— Aoi: 

obi.  on  declarations  against,  L 

against  a  West  India  agent  I 


s-Bnc 


1  properly  drawing 

or  so  nefiligenlly  making  out  I 

not  liable  10  pay,  i-l. 

oker  for  not  eti(;ctiog  an  insi 
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CASE,  DECLARATIONS  IN— contintted. 

against  a  broker  for  selling  on  credit,  511. 

against  a  commission  agent  for  selling  for  less  than  invoice  prices,  id, 

Aneitnt  Windows  or  Lights, — See  Ancient  Windows. 
general  obs.  in  actions  for  obstructing,  512. 
count  for  obstructing  ancient  lights,  513. 
for  continuing  an  obstruction  erected  by  another  person,  514. 
by  a  reversioner  of  a  house  against  a  railway  company  for  erecting  a  station  whereby 
his  ancient  lights  were  obstructed,  515. 

Attorneys, — See  Attorneys. 

against  an  attorney  for  neglect,  &c.  obs.  515. 

for  subjecting  plaintiff  to  costs  by  wrongfully  saiog  a  third  person 
in  plaintiff's  name,  516. 

Bailees, — See  Bailees. 

obs.  in  actions  against,  517. 

against  the  hirer  of  certain  carvings  for  public  exhibition  for  not  taking  care  of 

them,  id, 
against  the  hirer  of  a  steam  vessel  for  employing  it  for  an  illegal  purpose,  whereby 

the  master  and  crew  was  imprisoned  and  the  vessel  was  detained,  id, 
by  the  owner  of  goods  left  in  the  defendant's  house  for  suffering  them  to  be  distrained 

and  sold  for  rent  due  frem  him,  518.    « 

Bank  of  England,    Bankers. — See  that  title, 

against  the  Bank  of  England  for  not  transferring  stock  to  the  plaintiff's  vendee,  and 

pleas,  519. 
against  the  East  India  Company  for  not  transferring  stock,  id, 
against  bankers  by  a  customer  for  not  paying  the  plaintiff's  check,  id, 

Carelessnea^See  that  title, 

against  the  owner  of  a  house  for  placing  gravel  on  a  road  by  which  the  plaintiff  in 

driving  along  the  road  was  injured,  519. 
against  a  public  company  for  negligently  taking  up  the  pavement  of  a  street  and  de- 
positing the  materials  so  that  plaintiff  was  injured,  521. 
against  a  railway  company  for  negligently  setting  fire  to  stacks  near  which  their 

trains  passed,  id, 
for  so  negligently  constructing  a  hay  rick  on  defendant's  land  that  in  consequence  of 

its  spontaneous  ignition  his  neighbour's  house  was  burnt,  id, 
for  leaving  a  cart  and  horse  unattended  in  the  street  whereby  plaintiff  (a  child) 

interfere  with  them  in  play  and  was  injured,  and  law,  id, 
for  negligently  lowering  a  barrel  from  a  warehouse,  which  fell  and  injured  plaintiff,  id, 
for  so  negligently  tying  up  defendant's  cow  in  a  slaughter-house  that  it  got  loose  and 

killed  plaintiff's  cow,  id, 
for  negligently  working  a  mine  under  plaintiff's  and  his  tenant's  land  whereby  the 

support  was  weakened,  and  pleas,  id, 
for  not  keeping  the  shaft  of  a  mine  fenced,  whereby  plaintiff^s  horse  fell  in,  522. 

Carriages,  Collision  of, — See  Carriages. 
oIm.  in  actions  for,  522. 
against  the  owner  of  a  carriage  for  carelessly  driving  it  against  the  plaintiff's,  id. 

Carriers, — See  Carriers. 

obs.  in  actions  against,  523. 

against  a  carrier  on  his  common  law  liability  for  losing  goods,  524. 

against  a  railway  company  for  losing  a  parcel,  id, 

against  a  railway  company  on  a  contract  to  carry  pork  on  the  evening  of  the  day  it 

was  delivered  to  them,  showing  special  damage  by  loss  of  a  market,  and  payment 

of  damages  to  plaintiff's  employer,  625. 
against  a  carrier  from  the  Lonoon  terminus  of  a  railway  for  the  loss  of  goods  delivered 

to  the  railway  company  at  B.,  ui. 
against  a  cabman  for  losing  the  luggage  of  his  fare  between  a  railway  terminus  and 

his  destination,  id, 
against  a  railway  company  for  the  negligent  management  of  their  train,  whereby 

plaintiff,  a  passenger,  was  injured,  id, 
the  like,  where  the  passenger  was  killed,  and  the  action  is  brought  by  the  executor 

for  the  benefit  of  his  family,  526. 
against  a  railway  company  by  a  passenger  for  the  loss  of  his  luggage,  527* 
against  a  shipowner  for  negligently  losing  of  goods,  id. 

Common  rf  Pasture, — See  Common. 
obt.528. 
for  obstnioting  plaibtiff 'i  right  of  common,  id. 


•o» 


.]\ 


for  distraiaing  for  more  rent  than  was  due,  534. 

for  taking  an  excessive  distress  for  rent  due,  and  obs.  535. 

for  taking  an  excessive  distress  for  a  poor-rate,  537. 

for  distnininglmd  telling  without  notice  of  distress,  and  obs.  id, 

for  not  selling  the  goods  for  the  best  price,  and  obs.  538, 

for  MlUag  goods  distrained  without  having  them  appraised  by  two 

for  making  extortionate  charges  and  selling  the  gooas  for  tbtm,  id. 

for  not  taking  due  eare  of  goods  distrained,  640. 

against  a  distraining  broker  for  not  giving  the  tenant  a  copy  of  chai 

641. 
for  not  leaving  the  overplus  of  the  proceeds  of  a  distrett  with  the  i 
references  to  other  forms  for  irregularities  and  notes  thereon,  643* 
for  distraining  beasts  of  the  plough  and  sheep,  there  being  other  sv 
for  distraining  tools  of  trade,  there  being  other  sufficient  goods,  id, 
for  making  a  second  distress  for  the  same  rent  on  the  same  goods, 
for  driving  a  distress  more  than  three  miles  out  of  the  hundred,  6^ 
for  refusing  to  restore  the  goods  on  tender  of  the  rent  and  costs,  id 
for  selling  the  goods  within  the  five  days,  id, 
for  not  removing  the  goods  within  a  reasonable  time  after  the  lanse 
for  selling  a  growing  crop  before  it  was  gathered  and  appraisea,  5 
for  selling  more  goods  than  was  necessary  under  a  distress  for  ren 

EaummU,  obf«  145. 

Euapn.^See  Escapes — SHEiiirr. 

against  a  aheriff  for  an  escape  on  mesne  process,  645. 
for  an  escape  on  final  process,  id, 

FaUt  Rtprti9Htationf,^^S§e  Fraud— Warriwties. 
Ferry, 

case  for  disturbing  plaintiff's  ancient  ferry,  646. 
Fishtry, 

formt  for  ii^ttriog  oytltr  beds,  and  pleat,  646. 
Fraud. 

in  actions  for,  obs.  546. — See  Fraud. 

against  the  seller  of  goods  for  a  false  warranty,  647* 

for  using  fraudulent  means  to  prevent  the  plaintiff  from  discoveric 

of  a  horse  sold  by  the  defendant  to  the  plaintiff,  id, 

for  deceit  in  selling  a  picture  as  painted  by  a  particular  raasttr,  whi 

for  selling  to  the  plaintiff  a  policy  of  insurance  which  the  defendai 

effected  on  the  life  of  another  person  (bis  debtor),  and  which  1 

refuted  to  pay,  649. 

for  falsely  representing  to  the  purchuer  of  a  lease  and  fiitoicithat 

vendor's  property,  652. 
reforenees  to  other  formt.  669. 
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CASE,  DECLARATIONS  IN— cantinued. 

by  a  gheriff  against  the  plaiDtiff  in  t  former  suit  for  falsely  representiog  that  certain 
goods  belonged  to  the  defendant  in  such  former  suit,  and  thereby  indacing  the  she- 
riff  to  seize  them  in  execution,  whereby  he  was  sped,  &c.  by  the  real  owner,  554. 

by  a  sheriff  against  an  attorney  for  falsely  representing  that  a  prisoner  was  another 
man  (against  whom  the  sheriff  had  deUiners),  and  thereby  indacing  the  sheriff  to 
detain  him,  id, 

by  a  bailiff  for  falsely  representing  goods  as  liable  to  distreti,  showing  special 
damage,  id* 

for  selling  a  falsely-warranted  gun  to  A.  for  the  use  of  the  plaintiff,  which  afterwards 
burst  and  injured  plaintiff,  idf. 

for  employ bg  an  agent  to  sell  a  house,  who  falsely  represented  that  it  was  rate- 
free,  id, 

tor  filsely  representing  to  A.,  who  had  agreed  to  purchase  a  public-house  for  defend- 
ant, the  anu>unt  of  Us  receipts,  A.  having  afterwards,  and  with  the  knowledge  of 
the  defendant,  communicated  such  representation  to  plaintiff,  who  was  thereby  in- 
duced to  become  the  purchaser,  id,  ^ 

against  the  director  of  a  bank  for  making  a  false  report  as  torrti  solvency,  and  thereby 
indacing  plaintiff  to  purchase  shares  in  it,  id, 

for  falsely  representing  the  state  of  the  Norwich  Union  Insnranoe  Company,  whereby 
plaintiff  was  induced  to  insure  in  it,  555. 

for  falsely  representing  to  plaintiff  that  the  pattern  of  some  handkerchiefs  which  he 
had  sent  to  defendant  was  a  registered  one,  and  that  defendant  would  be  proceeded 
against  for  the  piracy,  thereby  mducing  damage  to  plaintiff,  id, 

for  falsely  representing  that  a  claim  of  a  third  person  on  government  would  be  paid, 
and  thereby  inducing  plaintiff  to  advance  money  to  such  third  party,  id, 

for  false  representations  as  to  the  character,  &c.  of  third  persons,  and  obs.  id, 

for  indacing  the  plaintiff  to  supply  a  third  person  with  goods  by  a  fraudulent  rois« 
representation  of  his  circumstances,  556. 

for  inducing  the  plaintiff  to  employ  an  agent  not  trustworthy,  id, 

for  imitating  the  labels  which  plaintiff  put  on  the  reels  on  which  his  thread  for  sale 
was  wound,  id. 

Hundred, 

on  7  &  8  Oto,  4,  c.  31,  against  the  hundred  to  recover  conpenution  for  damage 
done  to  plaintiff's  house,  &c.  by  rioters,  557. 

Busband  and  Wife, 

for  criminal  conversation,  557. 

Indtmniiy, — See  Indemnity — Landlord,  &c. 

Jnnkupen,  obe.  558.— 5ee  Innkxepebs. 

Landlord  and  Tenant,  obs.  558. — See  Landlord  and  TftNAVt. 

by  a  landlord  for  voluntary  waste,  by  injuring  the  premises  and  taking  down  and 

removing  the  plaintiff's  fixtures,  5&. 
landlord  v,  tenant,  for  not  taking  care  of  fomiture,  &c*  560. 
tenant  v.  landlord,  for  not  indemnifying  him  against  a  distreu  for  ground  rent,  561. 
by  an  assignor  against  the  assignee  of  a  lease,  for  not  indemnifying  him  against  the 

breaches  of  covenant  after  the  assignment,  id, 
by  a  tenant  not  bound  to  repair,  against  his  landlord  who  had  commenced  repairing, 

for  not  doing  the  repairs  in  a  proper  manner,  id, 
by  a  lodger  against  his  landlord,  for  obstructing  him  in  the  use  of  the  bell,  &c.  562. 

tAUl  and  Slander,  obs.  562.— See  that  title, 
lit,  LiheU,  567. 
for  a  libel  directlj  charging  an  offence,  and  not  requuring  any  inducement,  567. 
other  forma  for  libel  charging  crimes,  568. 
for  charging  a  gardener  with  larceny  in  stealing  plants,  &c.  id, 
for  a  libel  in  a  newspaper,  containing  a  report  of  legal  proceedings,  569. 
for  a  libel  on  the  plaintiff  in  regard  to  the  evidence  he  had  given  as  a  witness  under 

a  commission  of  lunacy,  id, 
for  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange,  id, 
for  a  libel  not  directly  accusing  the  plaintiff,  and  requiring  a  special  inducement  id, 
for  a  libel  imputing  immoralilv  or  general  misconduct,  570 
for  a  libel  charging  that  the  plaintiff  obtained  mon^  by  unfair  play,  id, 
for  imputing  that  plaintiff  by  furious  driving,  &c.  drove  his  cirriage  against  another, 

and  occasioned  death,  &c.  id. 
tor  imputing  to  the  plaintiff  unfair  practices  connected  with  horse-racing,  id, 
for  a  libel  charging  that  plaintiff  was  a  black  sheep  with  an  innuendo,  tsL 
for  a  libel  npon  the  plaintiff  in  hit  oflice,  id, 

for  A  19iel  upon  the  pltintiff  in  hit  offict  of  mayoTi  impatbg  peenlatkm  in  regard  td 
charity  fhndt,  id. 


on  chuich wardens,  id. 

on  to  bUco  lurkiah  dngomin,  iii. 

for  ■  libtl  upon  ibe  pliintiff  in  hit  proreuioD,  id. 

for  a  libel  upon  so  Bllarney,  id. 

olhei  farms  lor  libeli  on  profeuicail  men,  GT2. 

upon  a  procwr,  choTgiiig  extoriion,  id. 

oa  an  wiorney  and  veiiiy  clerk  of  a  pwUh,  id. 

OD  phyiiciaoA,  Id. 

fat  1  libel  an  (lie  ploinliff  in  liii  trade  oi  uccupalion,  id. 

for  a  libel  OD  a  rulssy  compony,  id. 

Olbei  foniii  for  libels  on  ptrtiei  in  tbeir  buiineu,  (lade,  occupalion,  Aic.  574. 


ipoD  a  banlting  dna,  charging  tbil  lliey  had  ilnpped  payment,  id. 
'     "T  u  a  ilagr-coacG  praprielor,  576. 

lUEing  ihal  s  commercinl  firm  were  a  iwinJling  concern,  id. 

iflf  to!  ihe  proteclion  ol  Icaile  foi  publishing  the  plaintilT*!  uint  is 


"lilt  of  Mrtoni  who  vr'n  deemed  swiodlsn  in  Itade  by  ibe  aociety.  i 
tor  a  lilKl  OD  p1aiolilTiiisutveyar,&c.la  a  company,  id. 
for  a  libel  on  plainiiff  ai  a  civil  angineer,  *ritli  (pecial  damage,  trf. 
fur  1  libel  on  plaistiETis  (be  vendor  of  a  niedieine,  id. 

by  a  lemni  B|aiDii  hi>  laic  mailer  Cot  a  libel,  •rherebj  plaintiff  tost  a  aitiialioB,  id- 
fur  1  libel  in  giving  i  goveroess  i  falae  character,  and  law,  id. 
on  plaialiff  as  a  cook,  id. 
on  plainiiff 's  title  to  iiii  eaiate,  n/. 
Sad.  Slandtr. 

for  verbal  »lander  directly  charging  an  indictable  affence,  and  not  requiring  ciplua- 

tion  b>  induceiDent,  S7l>. 
for  •lanJeioDi  vorda  not  directly  accuiing  the  plaintiff  of  ID  ol&Miei  and  icquiitrg 

the  aid  ofa  special  inducemeut,  fi76. 
Tor  alandar  of  the  plaintiff  in  liia  uHice,  id. 
(or  ilandei  of  the  plaintiff  in  hi9  profeiiion,  S77. 
for  tlanderuui  woids  of  the  plaintilT  in  his  trade  or  occupation  (form  imputing  dit- 

houesiy),  id. 
by  >  tradeanian,  for  ward)  iiDputing  that  he  would  be  in  the  Gaielte  shortly,  the 

wordt  not  eipreisly  naming  him,  and  Ibeie  being  anecial  damage,  id. 
other  forma  for  alandeiof  (^aintiffin  bis  buaineii,  trade,  or  occupation,  579. 
for  words  imputing  insolvency  10  banker*,  id. 
for  sljiiik'r,  im;>ii1in^  ID  pt.iintifl'.  a  tiad(-^m;iii.  llinl  he  h,id  spieaJ  .1  report  calculitEJ 

lo  iiijUTc  ;i  public  sjIo  ly  aiiolher  IriJesmaii.  wliertLy  the  latter  refused  lo  deal 

.  ilejk  uf  i  company,  id. 


that  he  had  been  guiliy  of  dulKni;.  iH. 
hat  ho  had  used  two  balls  to  his  sicelyard,  ii 
for  uordi  ulteicd  by  him  in  the  investigiiioi 
■  evidence,  ivhercby  plaintiff  dismissed,  id. 
r  special  damigc,  580. 


II,.— ifef/„,((ii(f,oljs.  5BI. 

ut  piohable  cause  for  belicrins  that  the  plaintitV  was  aboDi 
■ing  a  judge's  order  for  a  capias  (under  1  *  2VicLc.  110, 
B.  3).on  which  plaintilf  »as  arrested,  S81. 
formilicioustycauMngplaintill  tohc  airesied  when  there  was  no  debt  due  wirrantisg 

the  arre>t  for  the  sum  for  which  plaintiff  was  detained,  583. 
against  the  plaintiff  in  3  foimct  action,  who,  hating  issued  two  concurrent  writs  of 
ciipias  into  dillerenl  counties,  one  of  which  was  executed,  and  Ihe  debt  tbereapoa 
jiaiil,  neglected  to  couiuerniaiid  the  second  writ,  whereby  it  was  eietutej,  &C.5B4. 


r  slander  o 

hbel  on 
r  a  libel  o 

i  words  spoken  of 
tiliepbintiffasch 
toll  collector  and 

ofwo'ids  ,,f  Tcoa 

rj^landcii 

,■'.1  lioardins-house 

r  slander 

f  a^Vneyman'i 

e  in  which  the 
d~  actionable  « 
dcr  of  title,  !d 

s 

,SBI. 

ciously  (.ind  u 
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CASE,  DECLARATIONS  IN— continued. 

other  forms  for  malicious  injuries  id  actions  and  other  civil  proceedings,  584. 
against  a  client  and  his  attorney,  for  not  releasing  the  plaintiff  after  satisfaction  of 

debt  and  costs  in  an  action,  585. 
for  a  malicious  arrest,  without  regard  to  a  set-off,  id, 
for  a  malicious  arrest  on  a  warrant  of  attorney  for  a  larger  sum  than  was  really 

due,  id, 
for  maJidously  issuing  execution  on  a  coenovit,  id. 
for  a  malicious  arrest  pending  another  suit  between  the  same  parties,  id, 
for  maliciously  causing  the  plaintiff  to  be  outlawed,  id, 
for  maliciously  causing  an  extent  to  issue  against  plaintiff's  goods,  id, 
for  arresting  a  privileged  witness,  id. 
for  maliciously  issuing  a  fiat  in  bankruptcy,  586. 

For  Malieiout  Prosecutiont  of  a  Criminal  Nature,  586. 

for  maliciously  procuring  a  warrant  for  felony  against  the  plaintiff,  on  which  he  was 
arrested  and  remanded,  and  afterwards  preferring  an  indictment  against  him, 
which  was  ignored,  id. 

Other  Formtfor  Criminal  Prosecutiotu,  588. 
for  a  malicious  prosecution  for  perjury,  id, 

for  maliciously  procuring  another  to  make  a  false  charge  before  a  magistrate,  id, 
for  a  malicious  charge  before  a  justice,  who  discharged  plaintiff,  id, 
for  maliciously  procuring,  &c.  a  search  warrant,  id, 
for  maliciously  procuring  a  conviction  before  a  magistrate,  id, 
for  maliciously  exhibiting  articles  of  the  peace,  6lc,  589. 
for  a  malicious  prosecution  before  a  court-martial,  id, 
by  a  tenant  against  his  landlord,  for  maliciously  charging  him  before  a  magistrate 

under  the  Police  Act  with  having  (three  months  before)  wilfully  damaged  his 

premises,  id, 

MarhgU,  obs.  589. 

Matter  and  Servant. — See  that  title, 

for  seducing  plaintiff's  daughter  and  servant,  and  obs.  589. 

for  enticing  away  the  plaintiff's  workmen,  whereby  he  was  unable  to  complete  an 

agreement,  590. 
by  the  master,  for  an  injury  done  to  his  servant  by  careless  driving,  592. 

Jlftfc^ifnms  Animah, — See  that  title, 

for  suffering  a  ferocious  dog  to  go  at  large,  which  injured  the  plaintiff,  592. 
by  a  master,  for  an  injury  done  to  his  apprentice  by  defendanrs  dog,  stating  special 
damage  for  the  loss  of  the  apprentice  s  services  during  the  whole  time  he  was  to 
serve,  593. 
for  injuries  occasioned  by  defendant's  ox  running  at  the  plaintiff,  id, 

NegUgenee, — See  Carslessnbss,  519. 

Nuimnces,See  that  title,  obs.  594. 

for  placing  floating  timbers  on  the  Thames,  whereby  the  access  to  plaintiff's  public- 
house  (which  abutted  on  the  river)  was  obstructed,  id, 
for  not  using  due  care  in  pulling  down  a  house  adjoining  the  plaintiff's,  whereby  the 

latter  was  injured,  &c.  and  obs.  id, 
for  pulling  down  a  house  adjoining  the  plaintiff's,  and  disturbing  the  foundations  of 

JHaintin's  bouse  (he  bein^  entitled  to  the  support  of  such  adjoining  house  and 
bnndations),  without  shonng  up  plaintiff's  house,  &c.  596. 

against  the  proprietor  of  a  neighbouring  house ',  1,  for  obstructing  the  footway  to 
plaintiff's  house  by  a  building  hoard ;  2,  for  so  negligently  pulling  down  his  house, 
that  bricks,  &c.  fell  upon  plaintiff's ;  3,  for  undermining  the  parly  wall  between 
the  houses;  and  plea,  licence  from  the  Lord  Mayor  of  London  to  erect  the  hoaix], 
697. 

against  persons  employed  in  making  a  railway,  for  carelessness,  &c.  in  performing 
the  works,  whereby  plaintiff's  land  was  injured,  &c.  id, 

for  working  a  steam  engine  and  keeping  up  large  fires  in  a  building  adjoining  plain* 
tiff's  premises,  &c.  5§8. 

Other  Formtfor  Nuitaneet,  fy,  600. 

for  not  repairing  a  privy  adjoining  plaintiff's  house,  id, 

for  erecting  a  mound,  &c.  on  a  hill  above  plaintiff's  house,  whereby  it  was  unsafe, 

&c.  id, 
for  erecting  adjoining  bouse,  so  that  it  projected  over  the  plaintiff's,  and  the  rain, 

&c.  fell  thereon,  id, 
for  leaving  a  cellar  door  uncovered,  whereby  plaintiff  fell  in,  &c.  601. 
for  leaving  a  mine  ancovercNl,  whereby  plaintiff's  horse  fell  in,  &c.  id. 
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by  tbe  onner  of  i  mine  agiinil  Ihg  (mnet  of  m  tdjae«Dt  one,  br  hkviDf  rtnMWtb 
Mam  of  coll  belonging  lo  ihe  plaisiilf.  wbieh  saparaled   ibcir  mitm.  lad  ite 
DFgleeliag  hit  duty  to  prevent  iLe  iiliialiff'i  mine  fnun  being  rtooJad,  GOI. 
for  Milling  spring  guns.  id. 

for  iajuiy  bj  *  gun  being  tntniitBd  la  u  anfll  pcnon,  U. 

br  wiongfuHy  plicing  if  ytliei  in  b  public  duel,  whereby  plaiotiff  *«•  tojotod.  ^■ 
(at  inooyiog  plaintiff,  by  eUciag  ligUled  brimitone  10  a  cntueli  t«w«r,  where  (dim- 
tiff  wu  lingiBg  llie  belli,  id. 
FatllamtM. 

■giinai  ihe  nlaroing  officer  of  a  barouEh,  fat  refusing  Ui«  voU  of  pttiatiff  u  » 
clectioQ  lot  a  membei  of  pirlinoenl.  BOI. 
Patcnii. 

for  (he  bfilDgement  of  a  patent,  '" 

for  the  infrli ' 

oiigiaal  p: 
feivi,  obi.  6Ua. 

Ponaif  brtaeh  and  rticui,  obi.  606. 
Pr*nriplivt  rifhli,  obi.  606. 
PubUe  cinnpanji. 

by  the  rosnigiBg  commiltM  of  an  inlmM 
001  prepuiDg  proper  plau>,  &c.,  in  limi 
to  larlinment  for  on  act,  606. 
uaiuil  Iheucretuy  for  not  deliimng  lo  plainUff  ■  cei  lilicate  of  ihi 

hin.soa. 

for  aot  paying  iDOueylopialDtiff  which  I  ilatale  rentleied  il  a  dutj  la  p«y,  id. 
lUci'-r,  Ob).  60S. 
Ittijcrtidn,  obs.  GOB. 

by  B  laoiltoid  for  injuT;  lo  fail  nrertion  1^  erectiDg  ■  nbed  faotpatfa,  poUi,  A 
'    "  "  '  '     ■"■"  "natili,  10  Older  lo  cz«r^i«  «  pretended  pat 


through  field]  occupied  by  hii 
right  of  nnj,  609. 
by  an  ownet  of  gnoili  id  retereiim  for  iojaiiDg  ihem,  610. 


Shtrifft. 

to  tAetioIxfiluo/,  obi.cn. 

''JltT.. '"','" 

';."^' '""',"';''"",■■";■';''■',;'' 

IS.  til 2. 

Nr.:v,,6l3.  n.  C;0- 

inr  fJi'Jlv".'.im,„ 

'lZr'l'Zi"J,'e'lid\'^]'c' 

ij:!!::Cy^'i 

uili«re«,i,  aii..|.l>orlum[yi 

Jf!il«ljremra.og„„(/„h,., 

fot'f..l>i:lyrotuin'i 

g  llial  Iho  soo.K  icraaind 

il  ilio  pUimiirs  bauds  for 

for  su/i'uA.''>ll  I 

lUiil  ill  i.ilue  tutlic  niuu.j-bi 

liurM^J  on  the  mil  aod  levy 

fortAinsin.Lililt 

ntlaiUihcrt  Hit  .li-i.rj  ivjb 

for  not  rctumiiiL;  ijic  writ,  wlicrcby  pljiiUiff  put  !■>  cspcnse,  OIS. 

for  an  ciic^sive  kvy  and  not  sizlliiij:  fur  the  best  price  upou  tjiti-ijucuu,  ui. 

by  a  lonillutil  against  a  ^lierilf  on  K  .Aiiu.  c.  1-1,  fut  temoting  gooiU  uken  ic 

tinn  iviiliout  satisfying  o  ytiar's  rent  due,  id. 
fni  not  cxccutinj;  uitbin  a  lea&uiiable  time  a  »jit  of  pot^esaioii  in  ejectment,  « 
fui  nut  discharging  a  party  privilc^ud  from  arrest  from  other  wriu  nbicti  »eri 

for  refusing  lo  take  bail,  td. 

by  a  landlurd  against  a  sheriff  fnr  not  takinE  a  replevin  bond,  id. 

for  taking'  insullicient  p1cil^e»  in  leplcviii,  iil. 

by  a  shcrilfapainst  his  bailiff  for  refusing  lo  replevy  on  adislress  fot  «  poor  rai 
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CASE,  DECLARATIONS  IV^continued. 

Shipt* 

observations  on  actions  for  negligent*  in  navigating,  616« 
no  action  lies  tf  both  parties  in  fault,  id, 
rule  when  ships,  steamers,  ^c,  meet,  id. 
when  liability  shifted  to  pilot,  id,  and  672i  n.  (n). 
agaiost  the  owner  or  capUia  of  a  ship  for  rnnoing  foul  of  ptaiatiiTi  vMtel,  617. 
agtinat  the  owntrs  of  a  steam  vessel  for  causbg  a  daDgeroui  iw«U  ia  the  Thames 
whereby  plaiotiff's  vessel  was  swamped,  618. 

SUnder, — See  Libel  and  Slander — Declarations  in— Fleas  in* 

Stoppage  in  transitu, 

declaration  in  case  for  a  wrongfal  stoppage  in  transitu  and  pUas,  61 8* 

Surgeons, 

against  a  surgeon  and  apothecary  for  neglect,  kc,  in  bit  treatment  of  the  plaintiff, 

619. 
law,  jfc,  as  to  liability,  619,  n«  (a). 

TolL'^See  Fairs — Market. 

Turbary, — See  Common, 

case  for  disturbance  of  common  of,  620. 

Waggon  office  heeper, 

declaration  against,  for  not  forwarding  and  for  losing  goods,  620. 

w&itTtewrses, 

obs,  on  the  remedy  for  an  obstruction  of,  622. 
when  trespass  and  when  case  the  proper  form,  id. 
rights  of  different  owners  of  land  on  a  stream,  id, 
law  of  subterranean  and  artificial  watercourses,  id. 
Prescription  Act  as  applicable  to,  id. 
licenses  to  make  drains,  ^c,  obs.  623. 
how  to  declare  in  actions  for  disturbing,  id, 
cause  of  obstruction  should  be  accurately  stated,  id. 
when  damage  too  trifling  to  sustain  action,  625,  u,(m), 
for  obstructing  water  from  flowing  to  plaintiff's  mill  and  causing  it  at  other  times  to 

rush  with  unusual  force  against  plaintiffs  close,  623. 
against  the  occupier  of  land  for  improperly  keeping  open  the  hatch^  of  a  reaervoir 
connected  with  a  stream,  whereby  plaintiff's  mul  was  not  suflkiently  supplied 
with  water,  625. 
for  spoiling  the  water  of  a  stream  which  flowed  through  the  plaintiflTs  bleaching 

ground,  626. 
against  the  commissioners  of  a  level  for  stopping  up  a  drain  which  drained  plaintiff's 

land,  628. 
for  mooring  a  vessel  in  the  Thames  opposite  plaintifPs  wharf,  and  thereby  preventing 

the  access  of  vessels  thereto,  id, 
for  diverting  water  from  plaintiff's  mill,  &c.,  by  making  cuts  from  the  stream  and 
not  keeping  the  banks  in  repair,  &c.,  630. 

f'eneral  count,  not  showing  mode  of  diversion  of  water  from  mill,  id, 
or  lowering  banks  and  making  a  weir,  and  thereby  causing  water  to  flow  irregularly 

to  plaintiffs  mill,  id. 
for  suffering  a  ditch  to  be  choked,  which  it  was  defendant's  duty  to  cleanse  ^as 

occupier  of  an  adjoining  close),  whereby  the  water  overflowed  plaintiffs  close,  tcf. 
for  stopping  a  gutter  iti  defendant's  yard  through  which  the  refuse  water  and  eaves 

droppmgs  from  plaintiff's  house  were  carried  away,  id. 
for  injuring  plaintiff's  land  by  causing  a  watercoarae  to  flow  with  unusual  force,  &c., 

id. 
for  removing  a  hatch,  whereby  plaintiff  could  not  work  his  mill,  id, 
against  a  miller  for  an  improper  elevation  of  his  hatch  and  millhead,  id, 
mt  an  injuiy  to  the  plaintiff  a  reversion  in  a  close  by  an  interruption  of  a  right  to 

irrigate  the  same  by  a  watercourse,  631. 
for  the  like  injury,  and  for  discharging  into  the  stream  water,  Uc,  from  pits  in 

which  iron  was  deposited,  and  from  copper  works,  id, 
for  obstructing  plaintiff  in  his  right  to  water  cattle  at  a  pond  and  take  the  water  for 

doaBeatic  purposet,  id. 
for  making  public  works  so  cardeesly  that  water  flowed  over  plaintiiTs  land,  id, 
against  a  canal  company  for  not  managing  the  canal  according  to  an  act  of  parlia- 
ment, td. 


CASE,  DECLARATIONS  lN-c«niiiiUHl. 

Wayu — S«  TiuttAKCtt — WATiiiniiisiEs. 

rau/tT  obUTtLUliBg,  o6(.  n,  631. 

if  way  public,  plainliff' auiC  ihoa  ijneial  damtgt,  ob*.  631. 
jn-iivlf  Kay  hour  ciaimtd,  id- 
mnni  n/  ohnntciiog.  mutt  It  ihacn,  Qpa,  n.  (c). 
comtnoD  form  Foe  abstrucliog  a  privaw  rigb(  of  way.  632. 
for  abairaclioe  a  pubUc  highway,  showing  speciil  ilanage  to  ihe  pUJoliff  as  occupiti 

oFaBhap,  &r.  DO  ihe  highway.  Dad  law,  633. 
forpllciDg  rubhisb  on  a  highway,  wliicli  caused  plaintiff  to  fall  iulo  >  cftDti.  id. 
for  obtiraclioe  the  plaintlff't  icceia  to  a  pDod,  the  water  of  which  pliiaii^Mt 

eoliiled  Id  hir  bii  cattle,  Stc.  id. 
tat  obatiuctiDE  a  right  uf  way  idio  defeadanl'*  pauage  to  repair  a  gas  pipe  >t>il  ok  i 
coal  ihool  necauiy  foi  ibc  enjoymeut  of  hii  bouse,  id. 


Witr 


raae  against  a  witness  for  nat  aliendiDg  on  hii  mbpceni  at  a  trial,  vbereby  tbe 
piaioliff  wai  obliRed  id  withdraw  Ibe  recoid  befara  the  cause  wu  called  on,  Si3. 
nsl  nKttiary  thai  jury  ihotild  bt  JioBrn,  631,  a.  {(). 
far  not  afptaring  m  a  u>ilnm  in  an  nelitm  ef^tctmtnt,  id. 
whin  tubptzna  thoutd  be  (tfntfd,  id. 

(Anwn  tuuilnuj,  634,  n.(£). 
Hi  for  aptnm  la  bt  ttadtrid,  634,  0.  (A). 
I  alUgt  that  plaintiff  had  t«idtauMii/aHiaii,  635,  a.  (_k). 


».(!>. 


CASE,  PLEAS  in. 

Nti  guHty. 

plea  of,  642. 
aimiliter  lo,  30 


pl«a  in  caaa,  d«of  isg  th«  retainei,  id. 
Animab. — Stt  MiicniEvoi's  Anih,ils. 


is  possessed  of  llic  house,  643. 


justiRcatiuii 
.ittanifvs. 

plea  in  ca,c 

ofobiUuclin 
Jenjingiel 

Baileif,  644. 

Bank  .'J  fn^lnn 
pli=sLy,in 

ami  D:>„kc 
case,  64-1. 

cii«l  I'ackini;,  vr/r.m  j'Lhili^  misie]ireienli«g  iLtight,  646,  n.  (O. 
plea  by,  denying  receipt  by  liim  of  the  goods,  645. 
plea  by,  sued  on  his  common  law  liability,  that  the  goods  (oil)  were  lost  by  beiag 

plea  hy  a  carrier  by  water  that  the  goods  lost  v 

c.  86,  !.  3.  that  their  value  was  not  declared  in 

were  stolen  without  defendant's  Jefaull,  id, 
plea  of  Dolice  and  stoppage  in  transitu  by  an  unpaid  cooaignor,  id. 
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CASE,  PLEAS  IN— continued. 

Common  ofjHuture. 

plea  in  caie  for  obstractiDg,  646. 

denial  of  tbe  plaintiiTs  right  of  common,  id, 

surcharge  should  be  new  assigned,  647,  n.  (m). 

plea  to  an  action  by  a  corporation  for  obstracting  his  right  to,  id.,  nt  (n). 

Copyright, 

plea  in  case  denying  tbe  copyright,  647. 
effect  of  not  guilty,  id,,  n.  (o). 

that  the  title  of  the  book  was  an  attempt  to  impose  it  on  the  public  as  the  pro- 
duction of  a  celebrated  author  who  had  not  written  it,  647. 

that  the  work  toot  immoral,  or  riot  the  iubjeet  of  copyright,  thould  be  tpeeiatly 

pleaded,  id.,  n.  (o). 
that  plaintiff  was  not  the  proprietor  when  book  printed,  id, 
no  iubsitting  eopyrightf  id, 
book  not  prints  in  Britain,  id, 

to  action  for  piracy  of  a  print,  that  dale  of  first  publieation  not  engraved 
thereon,  id, 

JHttreuet, 

pleai  in  case  for,  648. 

landlord,  S^e,  may  plead  general  issue,  obs.  id, 
but  tenancy  may  be  denied  by  separate  plea,  id, 
cannot  plead  special  pleas  with  "  not  guilty  by  statute"  id, 
plea  to  a  count  for  not  leaving  tbe  overplus  with  the  sheriff',  that  tbere  wu  no 

overplus,  id, 
plea  of  tender  of  amends  to  a  declaration  for  an  irregular  distress,  id, 
mode  of  framing  replication  thereto,  id*,  n.  (p)« 

Dogs, — See  Mischibvovs  Animals,  649. 
plea  justifying  setting  dog  spears,  id, 

pleas  to  action  for,  in  case/  649. 
effect  of  not  guilty,  obs.,  id. 
what  shotild  be  specially  denied,  id, 

judgment  may  be  impeached  when  escape  on  final  process,  id, 
admission  of  debt,  evidence  against  sheriff,  id,,  n,  (q), 

sheriff  reducing  damages  by  equities,  which  defendant  would  have  had  against 
plaintiff,  id. 
plea  to  an  action  against  the  sheriff'  for  an  escape,  or  for  not  taking  a  person  on 

mesne  process,  that  he  was  not  indebted  to  plaintiff",  td, 
plea  to  case  against  the  sheriff  for  an  escape  on  mesne  process,  that  he  took  a  bail- 
bond,  which  he  assigned  to  the  plaintiff,  650. 
plea  that  the  escape  was  by  the  fraud,  &c.  of  the  assignee  of  the  judgment,  td. 
plea  that  the  escape  was  without  the  knowledge  of  the  defendant,  and  that  the 

debtor  voluntarily  returned  to  custody,  td. 
plea  showing  that  the  custody  of  the  pnsoner  was  not  legal,  td. 
plea  that  the  debtor  was  discharged  by  a  bankrupt  commissioner  under  5  &  6  Vict« 
c.  116,  and  7  &  8  Vict.  c.  96,  id. 

False  representation, — See  Fbaud,  650. 

Fraud. 

effect  of  not  guilty  in  case  for,  obs.  650,  547. 
cannot  plead  that  representation  not  in  writing,  id, 
plea  denying  the  bargain  and  sale  in  case  for  a  udse  warranty  or  fraudulent  mis- 
statement, 651. 

Gemral  issue.-^See  Not  Guilty« 

Houses, — See  Nuisances. — Reversion. 

Hundred, 

plea  in  an  action  against  the  hundred  for  damage  done  by  rioters,  651. 

Husband  and  to[/e.— Crtm.  Con. 

plea  in  case  denying  that  the  plaintiff  was  married,  651. 
marriage  in  fact  must  be  proved,  id,,  n.  (i). 

Infancy, 

where  a  defence  in  actions  on  the  case,  652. 

Jnnkeners, 

plea  that  plaintiff  did  not  bring  the  mds  into  defendant's  inn,  652. 


Xraif  and  tictnti. — Sm  Licihoi,  6S&> 
Libtl  and  ilander. 

pleu  ia  case  for,  obi.,  6&5. 

prinlltgtd  eanmunicalion  buy  In  gieta  (n  eeiJent*  wubr  rurt  g 
pUa  to  lfaniJ«r  iy  hutband  nnil  w^e,  iftnial  a/~iiurria|V,  id. 
lehal  are  primligtd  rLnnniunirattDtii,  id. 
a)  Id  when  a  libel  is  divisible,  657,  n.  (b). 

$ubnaTiei  of  libil  ta  UjiuliJM,  not  iii«r(ahM(,W> 
Khta  a  cammtnl  thnld  Ujuitijltd.  eM,  ■■  (d). 
plevUiuaGtioDrotilaiidtr  of  lh«  plaintiff  in  fail  ti^,  A«<.dm 

oiMd  inch  MtAt,  656. 
plea  to  an  action  for  ilandei  actionable  anij  by  reaton  of  Ipidal 

(lie  ipecial  diniag*  itlaged,  id, 
plea  denying  an  inducentBl  which  gin  m  unnul  nsm  Is  i 

deft Dd ant,  id- 
plea  that  the  matter  publiibed  ii  true,  6GT. 

at  Ipjuilifying  natht  ground  of  truth,  id.,  n.  (c). 
plea  justirjiag  a  charga  of  intoUency  on  the  ground  that  it  ii  tine, 
pl«a  thai  plainiiS'  wa>  a  nwindler  ai  charged  la  a  libel,  U, 
plea  (0  a  declaration  for  >  libel  on  a  vendor  of  qUck  mcdicinw  ih 

plea  to  a  libel  on  a  pioctor  that  he  had  been  Itnpmkled,  659. 
plea  to  a  libel  on  an  aitorne},  U. 

on  t  medical  nan,  (d. 
plea  that  plaintiff  did  keep  out  of  tho  way  to  evade  proeeu,  U. 

bitAa  Into  defendanl'i  eallar  Itid  |ot  dnuik,  U. 
plea  juitlFyiog  a  libel  impnting  polygamy,  id. 
pleaor---' -■ -      ■      '     ' 

Uttne4. 

plea  of,  in  caie,  6S0. 
Linilalimu, 

iUlDle  of,  plea  in  caae,  660. 
tSatitiBoi  arrnl  and  proitcalioa, 

determinolioii  if  jtrocttdingi  muit  bt  iptciatiji  pitadid,  6Sl,ohl 
lucli  11  rtttrial  of  initlaviry,  id. 
annuUing  of  fiat  in  kn^upley,  id. 

knu  tu  pllad,  in  action  for  aalicioulli/  prtftrring  itttratamigumt 
plea  to  an  action  for  a  malicioua  pnnecntion  that  it  wu  not  ibtttimi 


when  Bul  tiel  lecord  the  ptopei  plea,  id.  d.  (J)i 
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CASE,  PLEAS  IN— -eontinufti. 

Ktgligmct, — See   Aobnts— Bailebs— CARELESSNsas— Carriaois— 'NvxsAMOM-*Mxi- 
CHiBYOVs  Anxuals— Master,  &c.— -Ships. 

NuUanoes, 

pleat  in  case  in  actions  for,  663. 

PatifiU, 

pleas  in  case  for  iQfriD|^Dg,  663. 

that  the  plaintiflT  is  not  the  inventor,  id. 

that  the  Queen  did  not  grant  the  patent,  id, 

that  the  specification  does  not  sufficiently  describe  the  invention,  664. 

that  the  plaintiff  did  not  inrol  the  specification,  id» 

that  the  invention  was  not  new,  665. 

that  the  invention  was  not  an  invention  of  any  manufacture  which  oould  ht  the 

subject  of  a  patent,  id. 
that  the  Queen  granted  the  patent  on  the  representation  of  the  plaintiff  that  it 

was  an  improvement,  whereas  it  was  none,  id, 
that  the  title  of  the  invention  is  too  vague,  and  is  at  variance  with  the  descrip- 
tion of  the  invention  in  the  specification,  666* 
that  the  invention  is  of  no  public  benefit,  id, 
that  the  invention  is  prejudicial  to  the  publiCf  id, 

that  the  infringement  was  before  the  disclaimer,  &c.  mentiooed  in  the  decla- 
ration, 667. 
notices  to  be  delivered  with  the  above  pleas,  id, 
replications,  that  the  invention  was  new,  669. 
that  the  invention  was  useful,  id. 

Payment  into  Court, 

in  actions  on  the  ttM,  669. 

Pewt, 

pleas  in  actions  on  the  case  for  disturbing,  669. 

Bileoie, 

plea  of,  in  case,  669. 

fl^veTti4m, 

plea  in  case  for  an  injury  to  the  plaintiff's  reversionary  interest  in  goodS|  denial  of 
histiUe,670. 

RioU'^See  Hundred. 

Seduction, — See  Master  and  Servant. 

Servantt,^''See  Agents — Master  and  Sarvant. 

Sheriffg, 
PUai  in  ease  by, 
to  actions  for  an  escape — See  EseAPE,  649. 
to  actions  for  breach  of  duty  on  writs  of  execution,  670. 

to  a  declaration  for  falsely  returning  nulla  bona  to  a  fi.  fa«,  that  the  defendant  did 
not  levy,  id. 

this  plea  denies  the  sale,  and  that  defendant  sold  proceeds  for  plaisitif,  id,  n*  (t). 

exhaustion  by  other  vfrits,  landlord's  rent,  ^.  may  be  shown  under  it,  id, 

also  that  plaintiff's  claim  fraudulent,  S^c,  id. 
for  not  seizing  goods  under  a  iS.  fa.,  that  there  were  no  such  goods,  671. 
that  the  plaintiff  directed  the  defendant  not  to  execute  the  writ,  id. 
pleas  to  a  declaration  for  falsely  returning  want  of  buyers,  672. 
under  traverse  rf  Uvy,  defendant  may  show  that  goods  vetted  in  d^tor^s  assignees,  id, 
to  an  action  by  a  landlord  against  a  sheriff  for  removing  goods  taken  in  ezecntion, 
without  satisfying  a  year's  reot  due — 1,  that  defendant  had  not  notice  of  any  rent 

being  due ;  2,  that  no  such  rent  was  due,  id. 
denial  that  sheriff  took  the  tenant's  |[oods,  id. 
denial  that  debtor  was  tenant  to  plaintiff,  id, 
that  judgment  was  on  a  warrant  of  attorney,  and  fiat  before  sale,  id, 
that  plaintiff  had  notice  of  bankruptcy  before  sale,  and  sheriff  before  letura,  id, 
that  warrant  of  attorney  given  by  way  of  fraudulent  preference,  id* 

Ships, 

plea  in  case  to  a  declaration  for  carelessly  running  down  plaintiff't  vessel*  that 
defendant  was  not  possessed  of  the  vessel  which  did  the  injury,  672* 
dgfenee  that  pibt  on  beard,  id,  (n). 

SlatuUr, 

pleas  io— iS^  JLxbbl  and  Si.andm,  662. 


pim  in  can  (or  otatractiDg,  574. 

ArajiBf  pliialJS'i  rigfal  to  Ibe  oic  of  ibe  n 

to  1  dccUnlioa  for  lowcriDg  a  war  sod  tbi 

topUiDtiff't  mill,  thu&i  twciu^  ^can  bc6n  nit  the  i1fftwl» 
Unicr  tbc  veil  for  the  porpoM  of  imcuna,  £75. 
to  >  decUmina  igiiDsl  Kwei  i  imiiiilBiiiiini  for  obMractiaf  ■  di 
Hniciioa  ma  Dutmry  [□  enble  than  to  nakt  ■  vw,  tic  ar 
lUtale,  id. 
ITayi. 

plo  IB  cue  deojii^  plainiif  i  right  af,  676. 
fFiarffla. — Stt  AiciivT  Lioan,  677. 
Witmna. 

Tuioni  pleu  in  aclioni  iguoit,  foi  not  lUendiog  ■  mbpttot,  677. 

CATTLE.— &(  Co>aos— Fdcu— Tnnriu. 
•fiMmcDt  of,  CDont  for,  62. 
me  for  pi«TcaUi^  wateriiif  at «  pond,  631. 
pic*  of  cmtoD  to  Buke  diim  of  depasture*  on  ■  eomnnn,  IS). 


CELLAR  DOOR. 

cue  ka  kating  nacDiered,  •hereby,  Ice  60). 

CERTAINTY. 

demaner  lo  tledaialkm  lot  wanling,  34. 
CERTIFICATE. 

plea  tbtt  pUinliffna  u  >n  aUom^,  and  thil  he  bad  takes  mt  bo  mt 
of  detcadant'i  bankruplcj  and  certificale,  356. 

cue  leiiaiL  the  teaeurj  at  t  pablic  eompanj  (at  not  gninc  eerlifiealt 

when  jodge  can  ccilifjr  lo  gire  coMi  ia  oie  aod  trapasa,  510, 704. 
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CHURCH.— Sf«  Pew. 

plea  in  trespass,  justifying  plaiotifT^s  expulsion  from,  728. 

CHURCHWARDENS. 

oommencement  of  declaration  by,  14. 

plea  in  trespass  by,  justifying  expelling  plaintiff  from  parish  property,  774. 

CLERK. 

comnaencement  of  declaration  by  clerk  of  trustees,  &c.  13. 
count  in  assumpsit  on  a  guarantee  for  the  fidelity  of,  124. 
replication  assigning  a  breach  on  a  bond  given  for  the  fidelity  of,  453. 

CLOSE. 

trespass  for  entering,  711. 

plea  denying  plaintiff's  possession  of,  748. 

CLUB. 

plea  in  trespass,  justifying  expelling  plaintiff  from,  739. 

COACHOFFICE  KEEPER. 

can  against,  for  not  forwarding  goods,  620. 

COACH  PROPRIETOR.— See  Carriaoes— Carbiers. 
liability  of,  in  ease  of  accident,  522,  obs. 
coant  by,  on  bis  forbearance  to  run  a  coach  in  opposition  to  defendant,  121. 

COGNIZANCES. 

in  replavin. — Ste  RsrLBviir,  692. 

COGNOVIT, 

case  for  malicious  arrest  ont— Sm  Malicious  Arrest,  585. 

COHABITATION.— See  Husband  and  Wife. 
plea  that  bond  given  for  future,  456. 

distinction  between  past  and  future,  and  between  parol  and  specialty  promise,  id. 
n.  (q). 

COLLISION  OF  CARRIAGES.— See  Carrxaois,  Declarations,  522 ;  Pleas,  645. 

COLOUR. 

plea  giving  the  plaintiff,  in  trover,  642,  and  id*  n.  (m). 

in  trespass  q.  c.  f.  752,  and  see  753,  n.  (e). 

COMMENCEMENTS  AND  CONCLUSIONS. 
Preliminary  Observations,  1. 
title  of  court,  id. 
date  of  declaration,  id. 

consequences  of  mistake  in,  id. 
token  to  declare,  2. 
venue,  id. 
plaintiff's  name,  S^e.  id. 

conseouences  of  mistake  in,  id, 
identity  oj  plaintiff,  if  his  name  be  wrongly  stated,  id. 
etfrrictioH  of  mistake  in  declaration,  id. 
writ  general,  deeUtration  particular,  and  vice  versd,  id. 
same  parties  in  torit  and  declaration,  id. 
declaration  in  person  or  by  attorney,  id. 
infants,  idiots,  corporations,  5fc.  3. 
diefendant*s  name,  id. 

mistake  of,  in  writ,  corrected  in  declaration,  4. 
summoned,  Sfc.  id. 
form  of  action,  id, 
variance  between  writ  and  dularation,  id, 

I.  Of  Declarations  in  the  superior  Courts,  5  to  17. 

against  two  defendants,  after  plea  of  nonjoinder,  7. 

one  of  two  defendants,  after  outlawry  of  the  other,  id, 
in  ejectment,  787. 
in  replevin,  690. 
in  actions  removed  from  inferior  courts,  8. 

PAKT  II.  ^  I 


46.  t.  4,  i4. 
of  a  com  pan;  tuing  hj 
b;  Ihc  IreiEurer  of  a  loin  lociety,  id. 
by  churcbvardeDi  ind  oircreeera  for  [afiili  Undi,  U. 
bj  or  Kgainil  >  caipoialian,  IS. 
by  >n  eiecutor,  iil. 
b;  a  larTiiiDg  eicculor.  id. 

agiiaM  ■□  eiccuioc  or  butband  ind  wife  CHcatiii,  uj 
agaiott  huDiir«ilon,  16. 
1^  ar  agiiDti  a  htubuid  and  wife,  id. 
bjr  or  agaJDil  an  intaul,  id. 
by  an  informer,  id. 

agiinat  pecra  sad  rocmberi  of  parllamtDt,  17. 
by  01  agaiuit  a  Buiiiviag  plaioliS'  or  ddaodaDI,  whi 

before  wril  iuued.  id. 
wbere  oiie  ol  llie  ptaiDliiTi  died  after  wril  iuned,  id. 
irhere  one  of  ilie  defeoJiDti  disil  after  wiit  inocd,  id, 
in  aclianl  in  inferior  eouru,  IB. 
in  the  palace  couit.  td. 
in  Ibe  county  couit,  id, 

where  tbe  nctioa  ou  eooiiDmMi 

II.  0/  PItai,  iltplinrtiom.  i[f. 

1.  Plcai  in  abatemem  and  law,  i9. 

raplicalioD  thereto,  id. 

2.  Fleai  in  bar  and  replicalioni,  &:c. 

when  body  of  plea  larger  than  commniMmettl,  mmI  viei  H 

of  a  plea  la  bar  la  whole  decllratioa,  31. 

vaiiitioni  in  particular  caies,  23. 

when  cue  of  two  defendanu  pleada — hniband  and  wife,  3i 

when  plea  it  to  part  only  ofcatue  ofacliua.  23. 

replicalioni  thereto,  id. 

conimenceiDGDt  ot  ■  lecood  or  further  plea.  id. 

plea  in  bar,  ihowiog  defence  anting  after  ac'iua  camiatiiee 

■■-0  rejoinder,  26. 


rebuii    . 
lurrebuller,  id,  27. 
III.  0/  Dimimn. 

'  a  dtmutiei  to  a  declataiioa  or  tcplieaiioa,  21 
1»  a  pan  of  a  declaniion,  39. 
to  a  plea  or  rsjoiiMler,  U. 
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COMMON  COUNTS, 
in  promises,  48  to  50. 
in  debt.  412,  413. 

jprimeipia,  when  they  will  lie^  45,  46. 

day,  ttattment  of,  in  declaration,  46,  n.  (b). 

turn  to  be  stateti  in  declaration,  47,  d.  (cj,  and  48,  n.  (i). 

when  to  be  considered  separate  couuts,  id.,  n.  (</). 

request,  when  to  be  stated  in,  id,,  n.  (i),  48,  n.  (9). 

promitty  htrw  to  be  stated  in,  48,  n.  ((). 

breach,  statement  of,  48,  n.  (u). 
particulars  of  demand  to  be  delivered  with  the,  49,  50. 

when  bill  of  exchange  evidence  under,  80,  n.  (  p), 

COMMON  OF  PASTURE. 

definitions  of  the  various  kinds  of  common,  528,  obs. 
Prescription  Act,  as  it  affects  them,  id, 
case,  for  obstructing  a  right  of  common,  id, 
how  to  state  the  right,  529,  n.  (e). 
common  per  cause  de  vicinage,  id,  and  ?57 
^10  to  state  the  obstruction,  529,  n.  (g), 

Pkttt  in  Case. 

denial  of  plaintiff's  right  to  commoD  ob.structed,  646. 
surcharge  should  be  new  assigned,  647,  n.  (m). 
plea  to  an  action  by  corporator,  for  obstructing  right  to,  647,  0.  (n)« 

PUas  in  Trespass. 

form  justifying  under  thirty  years  prescriptive  right,  757. 

form  prescribing  in  a  que  estate,  id.,  n,  (11). 

what  will  prove  immemorial  rigltt,  id, 

common  per  cause  dc  vicinage,  id,  and  529,  n,(e), 

plea  must  mention  the  purpose,  8^e,  758,  u.  (1). 

may  be  taken  dittributively,  758,  n*  ((). 

approvement  of,  647,  n.  (m). 

common  for  cattle  levant  et  couehant,  id. 
replication,  denial  of  the  common  right,  759. 

other  rights  of  common,  id, 

turbary,  to  dig  stones,  minerals,  coals  by  copyholder,  eUxyfor  briekit  Sje,  id» 

custom  to  erect  stalls  un  a  common  at  fairs,  id. 
plea  justifying  pulling  down  a  house  because  it  encroached  on  a  common,  770. 

COMPANIES,  PUBLIC— 5m  Bankers— Partners— Public  Company. 
coaots  for  refusing  to  accept  and  receive  shares  in,  172 — 174. 

COMPOSITION  WITH  CREDITORS.— &•  Accord  and  SATisFAonoN-^-RBLBASB. 
PUai,  S^e.  in  assumpsit  respecting,  295—298. 

plea  that  plaintiff  took  a  composition  on  debt  sued  for,  295. 

plea  to  a  note,  that  it  was  given  to  secure  to  plaintiff  a  secret  advantage  o?er  defend* 

ant's  other  creditors  in  a  composition  arrangement,  296. 
indorsee  v.  acceptor,  plea  of  a  composition  arrangement  with  the  drawer,  iW. 
to  a  bill,  that  plaintiff  accepted  a  composition  from  a  prior  holder,  without  defendant's 

consent,  280. 
plea  of  an  agreement  not  to  sue  defendant  if  he  would  execute  a  trust  deed,  297. 
replication  to  a  plea  of  release,  showing  that  it  was  to  be  void  nnlest  compotitioQ 

paid,  id, 
plea  of  a  composition  payable  by  instalments,  with  discharge  of  tender  when  they  fell 

due,  and  tender  afterwards,  id. 
replication,  denying  composition  agreement,  298. 

CONCEALMENT,  PLEA  OF.— Sm  Insurance,  338,  345. 

CONCLUSIONS.— 5ee  Cohmencements,  &c. 

CONDITION  OF  BOND.— Se«  Bond— Performance. 
declaration  in  debt,  setting  out,  419 — 422. 
pleas  to  debt  on  bond,  setting  out,  450 — 451. 

CONDmON  PRECEDENT. 

nonperformance  of,  may  be  shown  under  non  assumpsit,  221—226. 
plea  of,  in  debt  on  bond,  451. 

CONSCIENCE,  COURT  OF.  * 

flaa  of  the  Wtatniintttr  court  of  requests,  300. 

when  the  eawrt  of  conscience  acts  should  be  pleaded,  298,  obs. 

3  l2 


L  COHllDEKtTIOH SlLC  Or  GOOM. 

CON'SIDERAnON  OF  BILLS  OF  EXCHANGE.— Sn  BiLU. 
uhtn  auatfor,  adviublt.  BO. 
uhm  tilt  iutlf  nidtnci  of,  id.,  a.  (p). 
plcu  of  vim  of,  274. 

rhtt  a  dtjtnti,  374,  D.  (u). 
may  be  prtfoad  bi/  parol  tvidenee,  id, 

uhin  phi'Uiff  biund  In  prnt,  in  ihtfirtl  inttava,  276,  D.  (i). 
affirmatiti  tircuBilaneti  «f«anl  of,  miat  apptar  in  pic,  577,  n 
pleu  or  lailure  of,  3Bt— 383. 

CONSPIRACY. 

declintiot)  id  cue  for,  531. 

CONSTABLE.— &<  ArrrtAy— Ahrut— iMPatMHMiNT. 
ichtn  may  arnil  nitAoiK  iMminl,  729,  Dbt. 
pl«i  by,  la  iretpui,  beciuw  plaintiff  luipected  of  tnrgluy,  734. 

CONTEMPT  OP  COURT. 

pl«a  ID  inspun,  Juslirying  imprUoDmeDt  on  gronnd  of,  741. 

justifying  di*<re>B  for,  763. 

CONTINGENCY. 

rorm  of  dectaratioD  for  bill  diawti  payable  on,  87. 
biJI  payable  oa,  pica  depyiog  happemog  of,  369. 

CONTINUANDO. 

in  a  ccuHt  iN  IrMpxu,  705.  O.  (6)  ;  710.  n.  (i,). 


CONTRACT. 

dtaiid  by  nan  auumpiil,  213. — Sn  ConiidekatiOn. 

CONTRACTION  OF  NAME. 

alltgatita  nKtaary  in  dtclaratiaa  an  bill,  81 ,  n.  (;}  \  i 

CONVERSION. 

alial  amtanU  Iv.  in  Jra«r,  678,  679.— 5w  Trovei. 
Wiiig/ul  charaeltr  ef,  dtnied  bg  nM  gailly,  6B3. 

CONVICTED  FELON. 
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COPYRIGHT. 

when  writing  of  tale  of,  denied  by  non  assumptit,  226. 
declaration  iq  as^sumpsit  for  not  paying  for,  302. 
debt  for  penalties  for  infringing  dramatic  copyright,  426. 

ttahite  relating  to  piracy  of  537,  obs. 
case  for  printing  for  sale  pirated  copies  of  a  book,  537. 
the  like,  for  selling  pirated  copies,  id, 

other  piracies  of  copyright — modelt,  drawings,  busts,  S^c.  532. 
case  for  falsely  representing  that  patterns  were  the  subject  of,  555. 
case  for  imitating  plaintiff's  labels  on  which  bis  thread  was  wound  for  sale,  556. 

Pleas  ttt  case. 

denial  of  copyright  in  plaintiff,  647. 

effect  of  not  guilty,  id.  n.  (o). 
that  the  title  of  the  book  was  an  imposition  on  the  public,  647. 

should  be  speciallti  pleaded  that  book  immoral,  or  not  the  subject  of  copyright, 

647.  n.  (o). 
plea  that  plaintiff  not  proprietor  when  book  printed,  id» 
book  not  printed  in  Britain,  id. 
date  of  publication  not  engraved  on  a  print,  id, 

CORPORATION. 

commencement  of  declaration  by  and  against,  15. 
how  to  designate  boroughs,  id. 

cities,  Att,  Gen,  v.  City  of  Worcester,  15  L.  J.  398,  Addenda. 
plea  in  case  to  an  action  by  a  corporator  for  obstructing  his  right  of  common,  647| 

n.  (n). 
trespass  lies  against,  obs.  703. 

CORRECTION. 

plea  in  trespass,  justifying  correcting  apprentices,  sons,  &c.  735. 
new  assignment,  excess  on  one  occasion,  and  correction  on  other  occasions,  736. 
excess  should  be  new  assigned,  or  replied,  724. 

COSTS. 

on  a  demurrer,  27,  obs. 

of  immaterial  issues,  id, 

on  arrest  of  Judgment,  id, 

in  actions  on  the  case,  510. 

trespass,  704. 

how  affected  by  new  county  courts,  id, 

COUNTRY. 

when  plea  should  conclude  to,  37,  n.  (e). 

COUNTY  COURT. 

plea  by  bailiff  of,  justifying  under  attachment  out  of,  748. 
Jurisdiction  of  new  county  courts,  510. 

COURT,  PAYMENT  INTO.— &«  Payment,  &c,  375. 

COURT  MARTIAL. 

case  for  a  malicious  prosecution  before,  589. 

COVENANT. 

commencement  of  declaration  in,  6. 
dMlaratioDs  in,  468—488. 

general  observations  on  this  action,  467. 
parties  to  sue,  id, 
venue  when  local,  id. 
how  deeds  should  be  pleaded,  id, 
how  the  breach  should  be  stated,  id. 
agreement  not  under  seal  no  defence,  489. 

Annuity  deeds, — See  Annuity,  468. 

Apprentieei, — See  Apprentices,  468. 

by  a  mother  and  uncle  of  an  apprentice  against  a  master  on  an  indenture  of  ajipren* 
ticeship ;  1.  for  discharging  the  apprentice ;  2.  for  not  instructing  him ;  And  3; 
for  not  finding  him  with  meat  and  drink,  ficc,  id. 


COTENAirr,  OECtiRATIOliS  IK-n.ui.wrf. 
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Uf  Iht  utieMC  af  lb*  revf  riiun  iu  hw  (b;  le»e  and  rrlean>  Bgainu  O*  taat.ii    I 

by  I  ho  uii|cue  of  a  lenoi  being  >  iciniai  iigtiiiit  tlie  tmrn.  MI.  I 

l^lhcMecaior<ifa1eiMiT{)  t<:<Tiac)i>s*iiiuilieli.'sMe.  4S2. 

bj  ttM  kfiice  of  I  Icmof.  who  <»*  ih*  i(uor,  agaiui  the  lenM,  493. 

by  •  lOMc  4{iiail  the  uutnto  of  ike  Icnw,  nc  *  iKrach  of  covciHat  ia  m»  dvM}' 

Iti(  rabbit!  aa  *  Um,  id, 
Ieu«  agiinsi  iin  Mv^act  far  a  breub  of  oASDaac  la  pay  tiie  rent  la  tW  tw> 

whciebj  Ihe  pliialilT  wai  ubli|[cd  lo  Mj  i[,     ' 


iocuned,  icd  ibctupciwi  i«i»)iutil*i 


I   DOt  Tcuuioit,  wlxivLv  a  (oifduu*  ■ 


I   *liU    IDC  •Upi'Mi"   i*llWimU  WVIVflj   wv. 

r  anJDU  ■  Hb-ltwn  for  dM  irpamof ,  ice.,  Uatiag  >p«eial  duNp 
if  ibe  leiior  haiiu;  uisd  the  pluatiS'  kt  brewhca  or  oortuaDl,  to., ' 


Uvrlgagt  Judt.—St»  Mortgaoe,  485,  obs. 
PurlMnkip  rfrrrJi.— i«  Pitithik. 
b]i  ■  jMrtacT  igaiosl  bt 


brucb  of  the 

good' 


1 


ot  the  Utter.  ihH  At 
liDl  i«failn|  ID  «lli 
mfictuod  bj  itictn 


COVEXAM,  ri. 


:ibi^r.led  h 
."o'pl'.mii-l 


BaiibrH 

.(.— i«  \is 

Charltr 

parly,  402, 

Ue  ii!)i 

ri.i,  «,i'ird( 

E..irlt« 

.-SmEvic 

llJKIllD 

■.— iV.  Ihiit 

H«>1  a 

•f  d«»»». 

pie 

n  by  Bn  hd 

ir  of  rieni  per  detceot,  4 
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COVENANT,  PLEAS  IN -- continued. 
replication  thereto,  493. 
plea  by  a  devisee  sued  on  the  covenant  of  his  testa'.or  liuns  per  devise,  id. 

Income  tax, 

plea  to  covenant  for  rent  as  to  part  that  the  defendant  paid  the  income  tax  assessed 
on  it  imder  5  &  6  Vict.  c.  35.  .493. 

Indemnily. — See  Guarantee — Indemnity,  493,  obs, 

Iruurance, — See  that  title,  494,  obs. 

Leates, — See  Landlord  and  Tenant— Leases — Rent. 

that  defendant  paid  the  rent  when  due,  494. 

that  the  defendant  did  repair,  id. 

plea  by  an  assignee  of  a  lease  denying  the  assignment,  495. 

plea  by  defendant  charged  as  assignee  of  a  lease  that  he  assigned  his  interest  over 
before  breach,  496. 

other  forms,  &c.,  id, 

plea  in  abatement  that  the  premises  vested  in  defendant  and  another,  id, 

pleas  to  an  action  for  non-repair,  &c. ;  1.  that  the  non-repair  occurred  through  the 
unforeseen  act  of  a  third  party;  2.  that  the  defendant  was  ready  to  repair;  but 
that  a  reasonable  time  to  do  so  had  not  elapsed  ;  3.  that  plaioiiff  repaired  himself 
and  so  prevented  defendant  from  repairing,  id, 

plea  to  an  action  for  rent  by  a  transferee  of  a  lease,  payment  to  the  transferor  without 
notice  of  the  transfer,  497. 

plea  to  an  action  for  rent,  a  clause  of  re*entry  in  the  deed  under  which  plaintiff 
entered,  id, 

plea  to  covenant  for  rent,  that  the  plaintiff  committed  a  breach  of  coventDt,  in  con- 
sequence of  which  the  superior  landlord  brought  ejectment  and  comptlltd  de- 
fendant to  pay  the  rent  to  him,  id. 

Leave  and  licence, — See  that  title,  497,  obs. 

Limitations,  statute  of,— See  that  title,  497,  obs. 

Mortgage, — See  that  title,  497,  obs. 

Non  est  factum,  498. 

Payment. — See  Accord  and  Satisfaction— Pa ymekt. 

plea  of  payment  on  the  day  according  to  the  covenant,  498. 
plea  of  payment  in  satisfaction  after  due,  id. 

Payment  of  money  into  court,^'Sie  that  title,  498,  obs. 

Performance, — See  Accord,  499,  obs. — Payment. 

ReUaie,^-~See  Accord,  499,  obs. — Release. 

Rettraint  of  trade, 

plea  that  a  covenant  not  to  carry  on  a  business  within  certain  limiti  was  void 
as  being  contrary  to  public  policy,  499. 

Set'off. — See  Set-off,  499,  obs. 

Tender, — See  Tender,  499,  obs. 

COVERTURE.— See  Husband  and  WrFE. 
plea  of  plaintiff  *s,  in  abatement,  213. 

of  defendant's,  214. 
when  roust  be  pleaded  in  abatement  or  b^r,  213,  n.  (x ),  214,  n.  (y),  and  302,  n.  (g), 
plea  of  plaintiff's  coverture  in  bar  in  debt,  455. 

at  the  time  of  the  contract,  id, 

COUNSEL'S  SIGNATURE. 

vhen  necessary  to  pleas,  22,  n.  (fc). 

COUNTS. 

several,  when  allowed,  6. 

COW. 

case  for  negligently  tying  up,  which  got  loose  and  injured  plaintiff's  cow,  521; 

CREDIT. 

assumpsit  against  anctioneer  for  selliog  on,  55. 

piflt  to  a  guarantee,  that  the  credit  was  unreasonable,  321. 


i 


CRIMINAL  PROSECUTION.— S«  M*ucioos  Ahbeit. 
cue  for  maliciDiulj  preferriDg,  686 — 5B9. 

CHOPS.  -Si,  Landlohd  *ni.  T enast. 
indebiuiui  coaot  for,  110, 
by  autgalng  igainit  idcomiDg;  [eoaDt  (or,  tit. 

a^oiDg,  count  for  agt  oliawiDg  for,  157.— £m  Lihdlobd,  &c. 
indebitalui  count  for  lillagci,  168. 


a  155. 

CUSTOM. 

plei  jiutifjing  under,  tiLiug  coils,  b;  t  copjrholdcr,  642,  a,  (m). 
pICH  in  treniai*  jnltifjing  under,  7S9. 
lo  erect  stalls  on  a  comman  >t  Fain,  id. 
to  cause  drifts  of  cattle  depasluring,  iJ. 

CUSTOM  OF  THE  COUNTRY.— &(  Lasdukd  and  Tihaht. 

.coudU  in  promlsn  ugainit  a  (etiani,  for  not  cutliTalinK  lanii  Bccordiog  ^ 
iDdebilalua  count  Cor  tillages,  IBS. 
plea  in  auumpsil  denyiog,  3M. 

D.iMAGE3.— S«  Costs. 

foim  or  demnrrec  for  nol  laying,  in  the  declaralion,  3S. 
innijA  i^iiU  bi  itattd  ic  (BOir  iattral,  46,  B-O  i- 
cannot  bla  pita  to  damiga  only.  333,  SDd4M,  B.(h\ 

unfw  gilt  fraction.  65R. 
an  timJMd  U  tht  jMnaJly  m  a  bind.  423,  n  (d>. 
whm  incluileil  in  mru  o/actian,  3?3,  n.(«},  373,  D.(()  mud  C«)* 
in  (TOW,  680.  B.  (d). 
in  Ire^ju,  705,  n.  (A),  tnd  707,  n.  (p). 
null  it  auaini  againit  all  tht  dtfendaatt,  id. 
in  trnpou  Id  rial  proptrtg,  713,  0.  (i). 
for  tatmi  jircfiti,  713,  n.  (o). 


DAMAGH;  FEASANT. 

plea  in  Irespus,  juslirjing  UMull  lo  resist 
seizing  cattle  ni 
ibe  like,  bv  a  pound-keener,  745. 
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DAMAGE.  SPECIAL. 

plea  deoyiog,  in  libel  or  slander,  656. 

DATE  OF  BILL  OF  EXCHANGE. 

statenunt  of,  in  diclaration,  79,  n.  (g). 
plea  of  alteration  of,  273. 

DATE  OF  DECLARATION. 

irregular  if  wanting,  but  not  ground  of  demurrgr,  2,  n. 
when  inconsistent  with  the  date  of  cause  of  action,  46,  o.  (fr). 

DAUGHTER.— 5m  Master  and  Servant. 
case  for  sedacing,  590. 
plea  denying  service,  661. 
trespass  for,  708. 

DEATH. 

of  plaintiff  or  defendant  after  writ,  form  of  declaration,  19. 

DEATH  BY  ACCIDENT.— 5fe  Accimnt. 
case  for  compensation  for,  526. 

DEBT. 

Declarations  in, 

general  obs.  412. 

lies  when  liability  not  collateral,  id, 

when  writ  of  inquiry  on,  necessary,  id. 

misjoinder  of  assumpsit  and  debt,  id,,  413. 

what  are  counts  indebt,  as  disHnguiihed  from  ffromises,  413,  obs. 
eamman  indebitatus  counts  in  debt,  413. 

Annuity. — See  Annuity. 

declaration  in  debt  on  an  annuity  deed  for  arrears  of  the  annuity,  414. 

Arrest, 

declaration  in  debt  against  a  sheriff,  for  canying  plaintiff  to  prison  within 

twenty-four  hours  after  arrest,  415. 
declaration  in  debt  against  a  bailiff  for  extortion,  id. 

against  a  sheriff  for  refusing  to  accept  bail,  id, 

Assigneaof  a  Bankrupt  or  Insolvent  Debtor,  415. — See  Assionbbs — Bankrupt* 

Attomey*s  Bill, — See  Attorneys,  415^ 

Awards. — See  Awards. 

debt  lies  on  an  award,  but  not  on  submission,  416. 

Bail  Bonds, — See  Bonds. 

declaration  in  debt  by  the  assignee  of  a  bail  bond  against  the  bail,  416. 

on  a  bond  given  by  the  defendant,  a  trader,  and  two  sureties, 
under  1  &  2  Vict  c.  110,  s.  8,  to  pay  the  debt  and  costs 
in  an  action,  or  to  render,  418. 

Bills  of  Exchange. — See  Bills. 
drawer  v,  acceptor,  418. 


payee  or  first  indorsee  v.  drawer,  419. 
indorsee  v.  his  immediate  indorsee,  id. 


Bondu — See  Bonds. 

general  ohtervatiom  on  declarations  on,  419  to  422. 
on  a  common  bond,  where  the  condition  is  not  set  out,  422. 
on  a  mortgage  bond  or  other  bond  for  the  performance  of  covenants  in  anothef 

indenture,  assigning  a  breach,  id. 
by  a  surety  on  a  bond  of  indemnity  eiven  to  him  by  a  clerk  on  his  becoming 

answerable  to  an  insurance  office  for  the  fidelity  of  the  clerk,  423 
on  a  bond  given  to  the  guardians  of  the  poor  for  the  due  supply  of  provisioDSi 

and  plea  of  dispensation  of  the  condition,  424. 
on  a  bond  in  restraint  of  trade  (held  bad),  id. 
against  a  surety,  on  a  bond  eiven  for  the  fidelity  of  an  agent  to  whom  the  plain* 

tiff  entrusted  goods  to  sell,  id. 

Bribery, 

declaration  in  debt  upon  2  Geo.  2,  c.  24,  s.  7,  to  recover  the  penalty  of  500/. 
for  bribing  a  voter  at  a  parliamentary  election,  424. 

Calk  by  a  PubUc  Ccmpemy%'^See  Pubuc  Company,  426* 
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DUrr.  DECLARATIONB  IN— c«ti««L 


fill  III 'I.— Sw  Eiumou,  42«. 
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Uadlzfd.  439. 


>tc  apinii  maker,  432. 
J'ltMi*  CmmraHf.     BailrMd.—Sti  Psaut  Cwtri; 

derluuiOD  id  debt  br  calli.  433. 

dKlualioD  in  ikbt  aa  a  rtcogaiunM 

BtfUtin  Bmd.—Sit  lionit— RirLiviT'. 
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or  txil  ia  (j.  D..  C.  P.  or  E>«h..  434. 


dcclmiion  in  dAx  on 

,l.c-  r«fp<„.Tio„  f„r 

cunliarv  to  ilie  piut 
agiinsi  n  |>er»a  for  ha 

ii;:^..,sl  ,.  Moi.l.l,rol.tr 
for  Jdivuini^sn^ksof 

n  bjeUw  of 
lODpy  ar.'ing 
1  10  a  burgef 

■covti  [1001  ra 

ving  acted  a 
no)  malting 
sellinc  goods 
.r  acling  "ii 
oal  in  Und 

from   ilif   fund 

cs  under  local 

al  tcl.  ill. 
councillor  of  a 

for''ihc  workl.o" 

""ordtiu-ieul' 

nee  .be  Monidpal  Aei>  »p 

uf  ihc  corporation,  orJere- 

tatutes,  438. 
ich  be  vas  p«noaally  inl«rc 

borough  wliiUl  unquiliiieJ, 

ltd,  id. 

tight,  contrary  lo  1  J*  'i  W  il 

dK 

again,! 

In- .  i,i.l,iiri  of 
«l.i.  dii^rcJI 

aslii|i,  on  GUeu.  4.  t.  Ui 
mstll,  <-/. 

or  ptnilliei  fur  priciising  » 
for  taking  maie  than  four  sh 

".70,   for  QQi  takiti-  a  ji.lo 

houl  >  certificate,  id. 
ling,  on.  distress,  „;. 

" 

Uu 

™J  Ihc 

i""'""-^" 

^>■|u^.M,Ja^ 

Us 

ini.—.-i^e 

(Iclii  liy 

fur  U3 

conii.ion  info 
ury,  4JU. 

n.,,orecov 

er  the  peoilix  ioflicied  by  12  Aonc.  st.  2,  c 

16, 

DKBT 

I'LKAS 

IN. 

plea  of 
ibe  like 

ever  iDJcbtecl.  441. 

10  pan  of  a  declaration,  iJ 

tier  did  «i.<." 

••oaaitamp,U,"tie._id.,oh 

ihTliLe 

isuc  -  b),  iW 
■clum.  443. 
craving  oyer, 

uto,"  id..  At- 
444. 

,<ccnid  n 

Hd  Aalii/afri* 

.—5w  Accord  iitdSjitiipi 

CT.OB,  444. 
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DEBT,  PLEAS  discontinued. 

Annuity, — See  Annuity, 

plea  DO  memorial  inrolled,  445* 

defective  memorial  inrolled,  id, 

release,  446. 

payment  of  the  principal  in  redemption,  id, 

replication,  a  memorial  inrolled,  id, 

rejoinder,  memorial  false,  447. 
nul  tiel  record,  id, 

surrejoinder,  tiel  record,  id, 

replication  to  plea  of  no  memorial,  consideration  for  annuity  not  pecuniary,  id. 

that  the  annuity  charged  on  freehold  land, 
id,  n,  (a). 
Bail  Bimd. — See  Bond. 

no  writ  in  original  action,  448. 

bond  not  assigned  by  sheriff,  id, 

bail  perfected,  id, 

replication  nul  tiel  record,  449. 

pleas  to  bond  under  1  Sc  2  Vict.  c.  1 10.  .iJ. 

B<md, 

payment  ad  diem,  450. 
post  diem,  id, 
replication  thereto,  451. 
to  debt  on  bond  within  stat  8  £c  9  Will.  3,  general  plea  of  performance  and 

obs.,  id, 
to  debt  on  a  bond  conditioned  to  perform  covenants  in  another  indenture,  general 

plea  of  performance,  452. 
non  damnificatus  to  an  indemnity  bond,  id, 
plea  to  an  indemnity  bond,  payment  to  plaintiff  in  accord  and  satisfaction  after 

forfeiture  and  whilst  the  damages  were  unliquidated,  453. 
replication  assigning  a  breach  to  a  plea  of  performance  according  to  the  statute 

8  &  9  Will.  3,  more  being  assigned  in  the  declaration,  id. 
suggestion  of  breaches  on  the  roll  according  to  the  stat.  8  &  9  Will.  3.  .454. 

Bribery,  454,  obs. 

Coverture,  454,  obs. 

plea  of  the  plaintiff'i  coverture  at  the  time  of  the  contract,  455. 

Duresi,  455,  obs. 

Eieeutors,  455,  obs. 

Fraud. 

plea  of  fraud  on  specialty,  455. 

the  like,  in  debt  on  simple  contract,  id. 

Gaming,  456,  obs. 

Husband  and  Wife,  456,  obs. 

lUegal  Consideration. 

plea  to  a  debt  on  bond  that  it  was  given  in  consideratioD  uf  future  illicit  co« 

habitation,  456. 
replication  thereto,  id. 

Infancy,  456,  obs. 

Insolvent  Act,  457. 

Judgment, 

plea  of  nul  tiel  record  to  debt  on  judgment,  457. 

replication  that  there  is  a  reconi  of  the  judgment  where  it  was  recovered  in 

another  eourt,  id, 
the  like,  where  judgment  was  recovered  in  the  same  court,  id, 
to  debt  on  a  judgment,  plea  that  it  was  satisfied  by  the  plaintiff  taking  the  de* 

fendant  in  execution  on  a  ca.  sa.  issued  thereon,  458. 
replication  that  the  case  was  irregular,  wherefore  defendant  was  discharged  cot 

of  custody  by  a  judge's  order,  id. 

Judgment  recovered,  459. 
Landlord  and  Tenant,  459,  obs* 
Limitations,  Statute  of,  460,  obs; 
Nonjoinder,  460. 
Partnership,  460. 


Replevin  Smd. 
plet  to  >  d 
deputed  by  tfae  iberiiT  for  t'he  mirpoM,  464. 


decliraiion  an  ■  repleria  boad  thai  it  wu  taken  by  ■  ( 
1  by  tfae  iberiiT  for  the  porpoM,  464. 
plei  that  tbe  init  abited  by  the  death  of  the  plaiatiff  in  ie|de*io. 


SaU  of  Ceodt,  464. 
Sel-^ff. 

plei  of,  lo  a  dabt  od  botid,  464. 

raplicatioD  tbeieio,  465. 
SbiluKt,  Dtbt  on.  465. 
Tender,  Plea  of,  46S. 
Uu  and  Oeeupatian,  466,  obi. 
tTtury,  466,  Obi. 
Work  and  MnleriaU,  466. 


DECErr.-SM  Casm-Fbaud. 

deoliratioDi  for,  546. 
pleu  to  actions  far,  ^ai. 

DECLARATIONS.— S«  Coumincbuihti,  &c.— Dcmobi 


DEED.— 5m  Boni>— Covcnamt— Diet. 

mhtn  ouHinpiif  uriU  lie,  thcugh  ihtre  be  a  deed,  237. 
drbt  merged  in,  alien  may  be  ginen  in  evidtnei  under  nvH  oi 
plea  thai  limple  coDtracI  debt  merged  in,  233. 


DEFECT  OF  FENCES.— 5(i  Dakioi  Fua«iiT— Fekcib. 

defence.— Ste  Auault— Tbupau. 

Dribepenon,  pleu  in  treipeMJiutifjing,  on  gitnliid  of,  733 — 734. 
in  dehnce  of  third  penon,  739. 
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DE  INJUR1A--C0ntint(«d. 

In  Trespatt, 

when  can  he  replied  in  conjunction  with  a  new  attigniMnt,  719. 

not  when  declaration  eontaint  no  eontinuando,  705,  n.  (6). 
general  obs.  respectiDg,  717. 

travtreet  all  the  material  facts  in  the  plea,  717,  obi. 

and  therefore  an  allegation  of  an  assault  when  necefsarily  alleged,  id. 

resolutions  in  Crogate*s  (»is«,  717,  718. 

cannot  be  replied  when  matter  of  record,  718. 

nor  when  interest  in  land  claimed,  id, 
form  of  replication  of,  in  trespass,  id, 

when  may  be  replied  to  defence  ofposseuion  of  house,  726,  n.  (z)« 
absque  residuo  cause,  to  plea  justifying  under  process,  742. 

New  Asiignment* 

when  should  he  replied,  718. 

when  excess  or  trespass  committeil  at  another  time,  id. 

may  show  under  de  ityurid  that  trespass  not  under  writ,  S(e,  719. 

trespasser  ah  initio,  matter  making  plaintiff,  should  be  replied,  id, 

where  trespass  part  justifiable  part  not,  new  assignmettt,  id, 

improper  use  of  de  injurid  only  specially  demurrable,  id, 

when  new  assignment  and  de  injurid  bad  for  duplicityg  id, 

DEL  CREDERE  AGENT. 

count  in  assumpsit  against,  61. 

DELIVERY  OF  BILL  OF  EXCHANGE. 

statement  of,  in  declaration  not  necessary,  and  insufficient  by  itself,  81,  n.  (u). 

DEMAND. 

law  as  to  promissory  notes  payable  on,  169,  o.  {d), 

plea  of  no  demand  to  action  of  covenant  on  a  mortgage  deed,  485. 

DEMAND  OF  PLEA. 

practice  respecting,  20, 21. 

DEMAND  AND  REFUSAL. 

evidence  of  a  conversion, — See  Trovxr»  678. 

DEMISE. — See  Ejectment— Landlord  and  Tenant — Use  and  Occvpatiok, 
debt  on,  not  showing  the  indenture,  428. 
plea  in  assumpsit  denying,  354. 
the  like  in  case,  653. 

DEMURRAGE. 

indebitatus  count  for,  111. 

when  master  of  ship  can  sue  for,  99,  n.  (t). 

DEMURRER. 

when  an  issuable  plea,  21,  obs. 

practice  and  law  respecting,  27,  obs. 
frivolous,  when  set  aside,  2S,  n.  (x), 

consequences  of  being  too  large,  29,  n.  (s). 
commencement  of  a  demurrer  to  a  declaration  or  replication,  28. 
demurrer  to  a  part  of  a  declaration,  28  and  note, 
demurrer  to  a  plea  or  rejoinder,  29. 
joinder  in  demurrer,  id,,  and  law,  in  note  (a). 

Forms  of  Special  Causes  of  Demurrer,  and  Law,  30. 
1.  To  Declarations, 

that  the  declaration  is  not  intituled  in  any  Court,  30. 

that  the  declaration  is  intituled  before  the  promise  accrued,  31. 

that  it  does  not  appear  whether  the  plaintiff  sues  by  attorney  or  in  person,  id, 

no  venue  laid  in  the  declaration,  id, 

no  description  of  the  close  given  in  tres.  q.  f.,  id, 

that  no  time  stated  in  a  material  allegation  in  the  declaration,  id, 

inconsistent  days  laid  on  which  material  facts  occurred,  32. 

promise  omitted  in  a  declaration  in  assumpsit,  id, 

no  breach  of  the  promise  is  laid  in  the  declaration,  id, 

for  misjoinder  of  forms  of  action,  33. 

for  misjoinder  of  rights  or  causes  of  action,  id, 

for  duplicity  or  doubleness  in  a  count,  id. 


ibi(  1  mileriil  fact  is  DOl  >lieged  to  hue  happened  befon  uiil, 
la  a  pita  to  a  bill  Tor  iluplicilj  io  alli|iD|  lliu  than  wu  bo  i 

the  ■ecepuoce,  aod  aho  (nod,  &c.,  U. 
lor  railing  immaUrial  Uwe*.  38> 
thai  lb*  plea  ii  io  Ihe  alicniatj*a.  id, 
tbat  tb«  pki  ii  ar^BDHnUliTa,  39. 
thai  the  toatlrr  u  pleaded  bf  way  o(  Kcital,  id, 
that  tbe  plea  ii  icpagaanl.  U. 
that  the  plea  conlaini  a  negiline  pregnaDt.  id. 
tbat  the  pica  traTenei  moie  Ibaa  i>  alleged  in  the  dccUiWioa,  1 
ihit  ibe  Inverie  in  ibe  plea  ahould  bare  been  in  tb«  diajnactife 
thai  a  plea  to  a  ilcclannion  in  trdret  amoaau  to  *  irnwM  in 

KuioQ  in  the  dercDdiDt  witboat  giring  Eolinr,  id. 
Ihll  a  plea  to  a  bill  ii  not  lofficiently  ceRain.  it  neiily  dbfifll 

no  coniideratioD  for  Ihe  acceplaoce  of  the  bill,  41. 

3,  Caum  n/  Dfnurrrr  Io  Rtptkmtieiu. 

that  tbe  tnrene  ibould  ha*s  bMU  in  tU  diijmnctira,  42. 
that  tbe  traverse  incladea  immaterial  matter,  id. 
Ibat  de  iajuria  and  a  new  auignment  in  treapau  are  doBbU,  id. 
for  fcpljiog  de  injarii  to  a  plea  in  tmpau  of  a  right  of  way,  41 

4.  Couui  of  Demuntr  le  Ittj^indtrt. 

that  Ihere  ii  a  departun,  Iba  rqoind«r  dapartin|  from  lb*  pUl.  ' 
DEPARTURE. 

farm  of  demurrer  to  a  lejoinder  for  departing  from  plea,  44,  hw  ia  naU*. 
fom  of  demuner  for,  44. 


DEVIATION  OF  SHIP, 
idea  of,  338. 

DEVISEES. 

coieoiat  agaioit  an  lieir  and  deiii 
of  leuor  E,  leuee,  deciaritioD  io  a 
tbe  like  by  a  part  dtviiee  and  part 
pleai  bj,  in  coienant,  493. 
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D£nNU£— continued. 

lien  on  dttdi,  S^c,  504,  n.  (•). 
by  woolfullen,  504. 
by  a  warehouse  keeper,  505* 
by  baDkere,  id, 
00  a  deposit,  606. 

RepUeationt. 

tender  of  the  lien,  507. 

that  defendant  wrongfully  delivered  the  goods  to  a  third  person,  508. 

that  the  works  were  done  under  separate  contracts,  id* 

denial  that  goods  were  delivered  on  the  terms  stated,  id, 

DILAPIDATIONS.— 5w  Landlord,  &c.—Rectoe— Waste. 

DISCHARGE. — See  Accord— Baxkrupt — Insolvent. 

by  bankrupt  commissioner,  pleaded  by  sberifT  in  an  action  for  an  escape,  650. 

DISCLAIMER  OF  A  PATENT.— &e  Patent. 

DISCOUNT.— 5eg  Bills. 

count  in  assumpsit  against  a  bioker  for  not  getting  bill  discounted,  59. 

pleas  that  bill  delivered  for,  and  violation  of  that  special  purpose,  276  to  278. 

DISCONTINUANCE. 

when  it  arises,  36,  n.  (d). 

DISHONOUR  OF  BILL.— S««  Bills. 
notice  of,  when  to  be  stated,  83,  n.  ( i). 
plea  denying  notice  of,  268. 

DISTRAINING  BROKER. 

count  in  assumpsit  against,  59. 

count  by,  on  defendant's  promise  of  indemnity  if  he  would  seize  privileged  goods,  140. 
the  like  when  no  rent  due,  id, 

DISTRESS. 

count  on  a  guarantee  of  rent,  if  plaintiflP  would  withdraw  distress,  125. 

how  affected  bi/  itatute  offraudt,  125,  n.  {g), 
plea  in  assumpsit  that  rent  satisfied  by,  353. 

case  by  the  owner  of  goods  which  were  left  in  defendant's  house,  for  allowing  them  to  be 
distrained,  518. 

Irregular  dittresiet,  case  for,  532,  obs. 

when  landlord  not  trespasier  ab  initio ,  id, 

when  trespass  or  trover  liest  533,  obs. 

who  to  make  defendants,  533. 

when  landlord  liable,  id» 
for  distraining  when  no  rent  due,  id, 

tenancy  should  be  shown  to  be  subsisting,  533,  n.  (m). 

when  count  in  trover  should  be  added,  534,  n.  (  p). 
for  distraining  for  more  rent  than  was  due,  534. 
for  an  excessive  distress  for  rent,  533. 

law,  ^'c,  533,  534,  obs. 
the  like  for  a  poor  rate,  537. 
for  distraining  and  selling  without  notice  of  the  distress,  id. 

law,  S^c,  537,  obs. 

a  landlord  may  distrain  for  one  cause  and  justify  for  another,  id, 
for  not  selling  the  goods  for  the  best  price,  538. 
for  selling,  &c.  without  appraisement  by  two  appraisers,  539. 

how  appraisers  should  be  stcorn,  who  should  be,  to  what  actions  statute  extends, 
Src,  539,  n.  (x). 
for  making  extortionate  charges,  and  selling  goods  distrained  for  them,  539. 
for  not  taking  care  of  goods  distrained,  540. 
against  a  broker  for  not  giving  tenant  a  copy  of  the  charges,  541. 
for  not  leaving  the  overplus  of  a  distress  with  the  sheriff,  542. 

for  distraining  beasts  of  the  plough,  and  law,  ^e.  643. 
tools  of  tradif  id, 
a  second  tismfor  the  mme  rent,  id, 

for  driving  a  distreu  three  miles  ml  of  the  hundred,  544. 


dmJM  mutt  bt  atfiitd  mt  to  lapport,  fi95>  n.  (i). 

dittTfu  may  btfcrt  out  caalt  and  avtiery  for  anotitr 
ntificition  of,  bj  liDdlord,  executor.  Sic.  695,  n.  (A). 
diilreii  after  teniDsj  hai  eipired,  id. 
by  joiot  teainu,  bnibaad  and  wife,  &c.  695,  o.  (k). 
foT  mtDoiul  leiviees,  id. 
for  doable  real,  696. 
*>Owi;  for  double  lenl,  id. 

In  eiecnlor  for  rent  dul  Id  teitalor,  id. 

uoder  a,  mortgigs  deed,  6 
for  a  poor  rate,  697. 

tithe  not-cbarge.  id. 

whta  Uiiaal  can  diipuK  Jandlsrd'i  rill*,  698,  n.  (a). 
vhttt  inuif  ilwa  that  morlgart  Aai  Ugat  titU,  id. 
if ttl  of  tvicliim  upon  laadlvrd'i  rifht  of ,  id. 
Talificalim  of,  on  prior  autharily,  699,  n  (e)- 
FUtf  in  Bar  in  RepUvin. 

deoitl  of  laodlord'*  reveriioiiiij  iolerett,  701. 
that  the  Eoodi  diitratoed  were  prinleged.  id. 
leoder  of  the  nnt  after  tikioE  aod  before  impoiiDdiiig,  id. 
eouDt  in  tresptu  for,  769. 

for  abiuiag  a  diitren,  by  pultinj  it  io  a  bad  pound,  709,  n.  (■). 
Pku  in  trapau  juad^iog  aaiaull  to  reuit  rescue  of,  725. 

jnstiljing  laking  goodi  under  diilren  for  reul.  760. 
uA«il  (Ail  mag  Si  ilmtn  uiidtriut  guiili/  by  ilatutt,  760,  n.  (*] 
replicalioni  to  ibe  lait  plea,  764. 
ibtt  the  eoodi  were  privileged ,  id. 
plMjuiiiryingdiitiieiaiD  case  afrraudiileiil  retooval,  763. 
replication  that  removal  wii  before  reot  due,  id. 

Steadiogi  where  doors  broken  open,  id. 
>r  noppajmeni  of  a  gii  real,  and  replication  no  lummou  before  ( 
for  parochial  rate),  763,770. 
for  mle  under  an  incloiure  act,  763. 
for  a  (cwer'a  rate,  id. 
for  a  rata  for  a  tuiveyor's  aalary,  id. 
for  a  £ne  for  contempt  of  court,  id, 
■eiinre  of  defective  weights  under  authoriiy  of  i  court  Iwt,  id, 

DISTURBANCE  OF  COMMON.-^*  Conmoh. 
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DOMESTIC  SERVANT.— 5ee  Master,  &c. 

couDt  ID  assumpsit  by,  for  wages,  wrongful  dismissal,  &c.  162. 
pleas,  &c.  366. 

DOUBLE  RENT.— &e  Landlord  and  Tenant. 

count  against  tenant  for  not  giving  up  possession,  whereby  superior  landlord  recovered 

double  rent  against  plaintiff,  156. 
avowry  for  distress  for,  696. 

DOUBLE  VALUE. 

count  in  debt  for,  for  holding  over  after  notice  to  quit,  429. 

DRAFT  ON  A  BANKER. 

case  against  a  banker  for  not  paying,  519. — See  Banker — Check. 

DRAIN. 

case  against  commissioners  of  a  level  for  slopping  of,  628. 
for  suffering  to  be  choked  up,  630. 

DRAMA. 

debt  for  penalties  for  acting  unlicensed  plays,  426. 

for  infringing  dramatic  property,  id, 
piracy  of,  532. — See  Copyright. 

DRAWER  OF  A  BILL.— See  Bills— Checks— Promissory  Notes. 
counts  in  assumpsit  by,  79. 

against,  82  to  85. 

DRIVING. 

case  for  injuries  by  careless  driving,  525,  n.  (x). 
trespass  for  driving  a  carriage  against  plaintiff's,  706. 

DRUNKENNESS. 

plea  that  defendant  was  drunk  when  he  indorsed  a  bill,  306. 

DUPLICITY. 

form  of  demurrer  to  count  for,  33,  law  in  notes, 
the  like,  to  a  plea,  37,  and  law  in  notes. 
the  like,  to  a  replication,  42. 

how  the  rule  against  duplicity  should  be  qualified,  33,  n.  (q), 

no  duplicity  where  one  connected  propmitionf  34,  n.  (9). 

tf  only  ground  of  special  demurrer,  id, 

mu^  be  expressly  pointed  out,  id, 

in  replying  to  a  double  plea,  each  defence  must  be  answered,  37,  n.  (g), 

DURESS. 

plea  of,  455. 

when  money  extorted  by,  recoverable,  id, 
duress  of  goods  no  defence,  id, 

DWELLING  HOUSE.— 5ee  Expulsion— Nuisance— Trespass. 
count  for  breaking  and  entering,  710. 

pulling  down  whilst  plaintiff's  family  within,  710,  n.(i). 

an  expulsion  from,  711. 
pleas  justifying  expulsion  from. — See  Trespass,  726  to  729. 

EASEMENTS. — See  Ancienf  Lights — Cask — Prescription — Way. 
case  for  disturbance  of,  545,  obs. 
effect  of  plea  of  not  guilty  thereto,  639. 
pleas  in  trespass  justifying  under  right  to,  763. 

EAVES  DROPPING. 

case  for  causing,  on  plaintiff's  house,  600. 

EFFECTS. 

want  of,  in  hands  of  drawee  of  bill,  87.— See  Bills. 
plea  asserting,  271. 

EJECrMENT. 

tretpais  for  mesne  profits  in,  713. 
pleat,  767.— See  Mesne  PaonTS. 
FAET  II.  3  K 


:  vole  U,  eoi. 

Nil  uhich  diftnilaali  he  uill  go 

EMPTY  SACKS. 

count  io  luuniptil  for  not  returDlng,  78. 

ENGINEER  OF  RAILWAY. 

caie  aguDit,  lot  nol  gelling  plaiu,  lie,  prepiied  in  time,  607. 
cue  for  libel  od,  515.-Sit  Libei.. 

ENGRAVER. 

eau  againttifer  viUig  tngroivd  plain  for  kiiaulf,  517,  abs. 

ENROLMENT. 

or  an  anauitj.  plau  impciching,  445. — St*  Ahhuitv. 

of  a  paleot,  plea  ahowjag  waal  of,  664. — So  Patent.  - 

EXTICING  AWAY  9EBVASTS.  ke.—Sf  Mmia  ikd  S«iv*»t. 

caieror,S90. 
ENTITLING  DECLARATION,  1(b),  andTB?.  p.(ii)  ;  Pi.ai,21,i 

ENTRY  [\TO  HEAL  PROPERTY,— Sm  L£:tvt,&c.—Tmiac*a». 
0/  lauifor  yiari  netd  m-t  bt  llatid,  476,  a.  (b). 
plea  of  plainlilT't  talrj  on  premiwa,  in  aniver  lo  corenanl  for  renl. 
plea  in  Iriipau  inHifvuigatiaull,  Ifc.  bteanu  flnihliff  tHtmp 
»..■.,  727,  .ile  (i). 
Pttai  in  trtipanJuUiJyiHg. 

libirnm  MaementuiD,  tic—Set  Lib.  Ten.,  750. 

tbat  [daiatilT  placed  defendanl'i  goodi  od  ihe  cloae,  754. 

entry  lo  reclaim  defcndant't  wife,  id, 

gi/od%  Blolen  from  defandaat,  id, 
10  perambulate  a  paritb  boundarj,  id. 
becauK  plaintifT  bad  uild  goodi  to  defendaTit,  which  wen 
pUlnlilT  wroQgfuIly  placed  hi*  goodi  on  defendvi 


of  en 


laiepair. 


the  like,  by  iacDm  log  tenant,  id. 
the  like,  under  power  io  i  deed,  id, 
lu  Irani,  noder  poweri  reaerred  is  leu 
reaoau  iuiiifninff  uod»r  rmnm  nf  Tm 
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ESCAVES—eontinued. 

plea  that  debtor  not  indebted «  649. 

bail  bond  taken  and  assigned,  650. 

that  escape  was  by  fraud  of  assignee  of  judgment,  id, 

voluntary  return  to  custody,  id. 

custody  not  legal,  id, 

debtor  discharged  by  bankruptcy  commissioner,  id, 

ESTATE. 

case  for  libel  on  plaintiff's  title  to,  580. 

EVICTION.— 5m  Entry  into  Real  Property. 
plea  of,  in  assumpsit,  351,  352. 

may  be  ihown  under  wm  atsump$it  to  indeb,  count,  327»  328. 
when  may  be  pleaded  in  debt,  459. 
plea  of,  in  covenant,  492,  494,  n.  (/). 

effect  off  upon  landlord*t  right  of  diitresSt  698,  n.  (a). 

EVIDENCE. 

case  against  a  witness  for  not  appearing  to  give,  633. — See  Witness. 
pleas,  677. 

ESTOPPEL.— S»«  Bills,  267,  n.  (/)— Mesne  Propits,  767. 
feferencet  to  forms  of  pUai  of,  306. 

EXCEPTIONS  IN  A  LEASE. 

when  to  be  stated,  474,  n.  (9),  476,  n.  (%),  476,  n.  (a),  477,  Q,  (9). 

EXCESS. — See  Correction — SiiSRirr — Trespass. 
should  be  replied  in  trespass,  7 19. 
replication  of,  724. 
new  assignment  of,  to  plea  of  correction  of  schoolboy,  736. 

EXCESSIVE  DISTRESS. 

count  in  case  for,  533.*— See  Distresses — Shsripf. 

EXCESSIVE  LEVY. 

case  against  a  sheriff  for. — See  Sheriff,  615. 

EXCHANGE See  Bills. 

count  in  assumpsit  on  a  contract  of,  1 11 . 

when  must  declare  specially  for,  id,  n.  (i). 
count  in  promises  on  warranty  of,  205. 
plea  that  the  defendant  delivered  goods  in,  306. 

EXCUSE. 

of  profert,  35,  n.  (s). 

of  notice  of  bill  of  exchange,  87,  n.  (6). 

EXECUTED  CONSIDERATION. 

will  only  support  promin  implied  by  law,  48,  n.  (q),  and  201,  n.  (r), 

EXECUTION. 

case  for  maliciously  issuing,  for  larger  sum  than  due,  585. 

case  against  a  sheriff  for  false  return  on  writs  of. — See  Sheriff,  612. 

by  a  landlord  for  removing  goods  on  an  execution  without  satisfying  a  year's  rent,  615. 

pleas  in  case  by  sheriff  sued  for  breach  of  duty  on. — See  Sheriff,  670—672, 

pleas  in  trespass  by  a  sheriff  justifying  under  process  of,  740,  747,  77  K 

for  arrest,  740. 

for  seizing  goods,  747. 

entering  house,  &c.,  771. 
replications  tu,  by  assignees  of  a  bankrupt,  747,  748. 

EXECUTORS  AND  ADMINISTRATORS. 

commencements  and  conclusions  of  declarations  by  and  against^  9,  10,  15. 
by  an  administrator,  9. 

with  the  will  annexed,  id. 

of  goods  left  unadministered,  10. 
during  the  minority  of  an  executor,  id, 
by  husband  and  wife  administratrix,  11. 
against  an  administrator,  id, 
by  an  executor,  15. 

may  declare  as  such  on  general  proceu,  3,  (9). 
by  a  surviving  executor,  15. 

against  an  executor,  or  husband  and  wife  executrix,  id, 

3k2 


HlaiiniHnioi  01  atxmti  v.  acceptor,  rd. 
iadonec  of  execnlst  of  dnwer  r.  icceptoi,  92. 

of  idniDiilntot  of  dnwer  r.  aceeptDc,  trf. 

•gaioit  •!)  (dmiaiitntDr  for  not  nceiiiag  goodi  wld  bj  iaiMUi 
COB  moo  couDl  igiiDil  u  eiecotor,  ti'. 
Mconil  couDi  lijint  pramlte  by  occolor,  116. 

•chtn  ■■  tiKulsT  i,  ttablt  ai  ntkfurjKtirTai  iifautt,  189. 
coDDt  agaiut  an  eucator  od  ciuiei  of  lelioD  wcroiog  mTler  tbc 

»*<■  ««»H.r  .<.<,  bt  .utd  a,  ,«lh.  id.  u.  (e). 

Klitn  liatltfoTjuntral  iipt«iri,  id. 
aiiinii  an  ciecolor  oa  hu  apeciil  proniw,  117. 
by  tba  diinter  of  ■  bill  agiinU  tbe  eucntor  of  iheKCeptOt.  91. 
cicculoraF  the  maker  of  Dole— cdudU  bj  and  a^iiott,  171. 

plea  ID  ibatemeot  of  dod  joioiler  of,  213. 

■Am  ciHi'fari  ehargablr Jtrr  ml,  Ir.t.,  307,  D.  if). 
Don  iKonipiil  by,  307. 

■  '  iiipediney  ifpltadiag  in  Ttfrrwnet  I*  roMi, 


I  aunminil  eicept  ii  lo  part,  aod  plene  admi 
t  defeoJaot  m 


that  defeoJa_.  __    .    . .. 

tvidmetj'or  plaintiff  OB  ikii  pUa — erdtrimgfaatral  —t  tuj 

pita  tktl  plaimig  ■si  uieirlar,  id, 
plea  of  pieoe  idmiDialraTit,  309. 

tridinf  oil  Ml  pita  fur  plaintiff ,  id.,  obt. 

what  pUa  admiti,  id. 

whtihtr  probatt  Hump  ad  mitt  dueli  ta  Awoukt  rocmd  bif,  ii 
icplicatloo  thai  defendant  had  aueti.  wilb  iuue,  tic,  wbeta  del 
nplicalian  Ibal  defeDdiul  leceiced  autla  after  conuDenceoieDt  t 
inue,  wbeni  plea  deajrlng  debt  and  pleae  admioutniit,  ud  pll 

on  lallec  plea  of  fulora  aueta,  id. 
plea  of  plene  admiaiiliavil  piEter,  313. 

plea  of  ouLitandlng  judgment  debt,  &c.,  aad  pleoe  adminiitraiil 
replication  that  te*uloriili<£ed  tbc  judgmem  and  thatil  isfrmnd 
plea  of  judgmeot  recoTcred  afainil  ati  executor,  and  pajmtnl 
bronght.  111. 

Imc,  lie.  1^  tittulor  prt/irriHg  oat  enditor  Is  amthtr,  id.  I 
replieatioD  therelo  ihit  judgnwat  ^uduleol,  315. 
plea  of  relaioer  Inr  an  eierulor  for  hit  oho  debt,  id. 
replicalion,  denial  of  lira  debt,  id, 
replicalioD  thai  def«ndanl  ma  txaenlor  de  aon  tort,  316. 
form  of  jndgnwnl  by  cogoovil  asaiiul  an  ewcotot.  id. 
pUa  by  eiecuior,  ibit  itiialor  died  before 
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EXECUTORS  AND  ADMINISTRATORS— C(m(inii«cf. 

Treipa$$, 

ratification  of  a  dittress  by,  695,  u.  {k), 
couDt  in  trespass  by,  for  injury  to  real  property  of  testatcr,  709,  o.  (0* 

EXECUTORY  CONSIDERATION  IN  ASSUMPSIT. 

1101  denied  by  non  assumpsit,  221,  222,  226*See  Non  Assumpsit. 

EXPULSION  FROM  A  HOUSE, 
trespass  for,  711. 
shoald  be  new  assigoed,  when,  id,  d.  (e). 

EXPULSION.— Sw  Affray— House— Trespass. 
From  a  house, 

pleas  in  trespass  justifying,  726,  728,  729. 

when  entry  peaceable,  there  must  be  request  to  leave,  727,  n.  (i)* 
plea  showing  forcible  entry,  id.,  728. 
from  a  public  house,  select  vestry,  police  office^  railway,  &c.,  728,  729. 
of  a  servant  from  his  roaster's  bouse  which  he  refused  to  leave,  729. 
of  a  trespasser  from  a  railway,  id, 

EXTENT. 

case  for  maliciously  issuing,  585. 

EXTORTION.— See  Bailiff— Sheriff. 
case  for  libel  imputing,  to  a  proctor,  572. 
debt  against  a  bailiff  for,  415. 
debt  against  a  sheriff  for,  426. 

summary  remedy  againsl  a  sheriff  for,  612,  obs. 
case  against  a  sheriff  for,  616. 

against  bailiffs  for  extortion  on  a  distress,  539. 

EXTRA  VIAM.— SwWay. 
new  assignment  of,  768. 

FACTOR. — See  Aoent — Broker — Master,  &c. 

plea  to  goods  sold  that  defendant  bought  them  of  plaintiff's  factor  against  whom  he  has  a 
set-ofi,  399. 

FAILURE  OF  CONSIDERATION  IN  ASSUMPSIT. 

when  denied  by  general  issue,  219, 230, 385,  obs. — See  Non  Assumpsit— Sat.b  of  Goods. 

FAILURE  OF  CONSIDERATION. 

on  a  bill,  pleas  of,  281  to  283 — 5^0  Bills. 

FAIRS.— &e  Market. 

castom  to  erect  stalls  on  a  common  at,  759. 

FALSE  IMPRISONMENT.— 6'ee  Arrest— Assault— Imprisonment— Trespass. 

trespass  for,  706. 

what  amounts  to,  id,,  obs. 

distinction  between  giving  in  charge  and  stating  facts  to  policemen,  id, 
trespau  lies  for  detention  after  previous  lawful  imprisonment,  id, 
but  not  for  preventing  plaintiff  going  in  a  particular  direction,  id. 

pleas  in  trespass  justifying,  726,  729,  740. 

FALSE  REPRESENTATIONS.— See  Fraud— Deceit— Warranty. 

FALSE  RETURNS.— See  Sheriffs. 
case  against  sheriflls  for,  612. 
pleas  by  sheriff  sued  for,  670. 

FARMS. — See  Landlord  and  Tenant. 

coDDts  in  assumpsit  for  bad  calttvntion  of,  151 — 155. 
pleas  thereto,  364—356. 

FARRIER. 

count  against,  in  promises,  for  not  using  due  care  in  treating  a  horse,  117. 

FEED  OF  CATTLE, 
count  for,  62. 

FEES. 

count  by  arbitrator  for,  75. 

teheii  physician's,  reccverdble,  62,  n.  (f ). 


ctM  (or  Dot  kwping  ihe  idit  of  i  mm  prapcr);  fcnccd,  631> 
plet  of  defect  of,  ia  trsipau,  745, 763. 

FEROCIOUS  DOOS,  S93, 662,  T4&v— &t  Mi>chiitoiii  Arimiu. 

FERRY. 

cauftT  diHurbtnn  vf,  546. 

FIAT  IN  BANKRUPTCV.— S«Ai»ioMiM— BiNtaurr. 

cue  for  mBlielouily  iuuiog,  586. 
FIDELITY.— Sm  Clmk. 

eoDiit  oa  ft  ^arantee  for  the  fidelity  of  ■  clerV,  134. 

FIERI  FACIAS. 

COM  apiiul  iheriff  for  false  return  on — Stt  SntRirr,  613. 

pleu  bj  a  iherilT  far  breach  oE  doty  on,  670. 

plea  bj  iherilf,  8lc.  under,  juilirying  entering  lionae  and  aeitlDg  ga 

tbe  like,  for  Kizing  pBrlnenhip  property,  773. 

the  like,  wbeti  execulioa  founJed  on  an  amrd,  7T4. 

the  like,  ander  procen  of  inferior  couiti,  id. 

leplicilion  to  pleas  of  juUiScaiiDo  under  a  6,  ta.,  id, 

nhta  lit  tH)urJ<i  can  be  reiitietl,  id. 

metite  ahta  pul  in  iune  An  (hot  rrpfimfiiin,  775,  oin. 
Ibnt  I  writ  of  error  wai  allowed  before  ei 


0  342.— So  PoLTCt. 

•uUd'in  drelamlion  m  a  bill,  81 ,  Q.  (t). 


FISHERY. 

can  for  ditlnrbttiKt  of,  546. 
plea  in  tieipau  respocting.  764. 


MM  by  purchaser  of  a  lease  agaiait  candor  for  rrandnlently  telliig,  641 
cue  *g»D(l  ICDial  for  remoTing,  6S9. 

fane,  lit.,  11  Id  Ttmoving,  S59,  D.  (r). 
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FORBEARANCE  TO  DEFENDANT.— 5e«  Guarantee. 
counts  in  assumpsit  for,  119. 
00  defendant's  promise  to  pay  debt  and  costs,  if  plaintiff  would  auspend  actioa  against 

him,  id, 

when  forbearance  a  good  consideration,  1 19,  n.  (m). 
against  obligor  of  a  bond  on  forbearance  of  assignee  to  sue  bimi  120. 
the  like  by  the  grantee  of  warrant  of  attorney*  id, 

on  forbearance  to  an  attorney  in  not  proceeding  to  make  a  rule  absolute  against  htm,  id, 
by  proprietor  of  coach  on  defendant  s  promise  to  pay  money,  if  plaintiff  would  forbear 

running  an  opposition  coach,  121. 
plea  of  denial  of  debt  forborne,  317, 
that  plaintiff  did  not  forbear,  &c.,  id, 

FORCIBLE  ENTRY. — See  Arrest — Entry,  &c. — Imprisonmint — TRiiPASS. 
pleas  in  trespass  justifying  entry  into  real  property,  750  to  766. 

FOREIGN  ATTACHMENT, 
plea  of,  317. 

FOREIGN  BILLS. 

counts  on,  96. — See  Bills. 

plea  denying  presentment  or  notice,  271. — See  Bills. 

FOREIGN  JUDGMENT, 
count  in  assumpsit  on,  146. 

plea  to  an  action  on,  that  defendant  not  served  with  process,  347. 
a  foreign  judgment  on  the  merits  is  conctusivet  id, 

FORFEITURE.— S*c  Eviction. 

plea  to  action  for  rent  that  plaintiff  entered  on  premises  before  rent  due  by  virtue  of 

forfeiture,  351. 
covenant  by  lessee  v.  under-lessee  for  incurring,  435. 
plea  that  plaintiff  committed,  in  covenant  for  rent,  497. 

of  shares  in  a  public  eompany,  cannot  be  pleaded  in  action  for  calls,  461,  obs. 

FORGERY. 

case  for  libel  imputing,  to  plaintiff,  569. — See  Libel. 

plea  in  trespass  justifying  imprisonment  on  ground  of,  735.— See  Arrest— Imprison- 
MENT — Trespass. 

FORMER  RECOVERY.    5«f  Judgment  recuvbreo. 
plea  of,  in  trespass,  715. 

FORMS  OF  ACTION. 

varusnce  between  writ  and  declaralion  in,  4. 
demurrer  for  misjoinder  of,  33. 

FOUNDATIONS  OF  A  H0U5E.-Se«  Case-Nuisanck 
case  for  undermining,  594  to  597. 
the  like  by  a  reversioner,  609,  obs. 
pleas  in  case  in  actions  for  disturbing,  663. 

FRAUD. — See  Deceit — Sale  of  Goods — Wakiianty. 

grosi  negligence  in  taking  bills  dots  not  anumnt  to,  283,  n.  (d)« 

Declarations, 

in  asompsit  for,  200  to  205. — S^e  Warrantt. 

Pleai  in  assumpsit, 

to  actions  on  warranties,  410. 

fraud  must  be  specially  pleaded  in  assumpsit,  317  ;  and  see  Sale  of  Goods,  230. 

cannot  be  given  in  evidence  under  plea  of  usury,  id, 

particulars  if  fraud  need  not  be  set  out  in  plea,  318. 

what  is  fraud,  318,  obs. 
plea  that  agreement,  &c  ,  was  obtained  by  fraud,  318. 
replication  in  denial,  id. 

that  acceptance  or  indorsement  of  bill  obtained  by  fraud,  283. 
the  like,  and  that  plaintiff  took  it  with  notice  or  without  value,  &c.,  id. 

In  debt, 

pks  of,  to  debt  on  a  apeciahy,  455. 
the  like  to  debt  on  simple  cbntract,  id. 


dtclai'iiuaii  fur  llbcU  impuiing.— ^*(  Li»l. 

fui  (leeeitlul  wnirinlits.  Sic^  6i6,  ob*. 

JiTIC  if  faltat  rmplor,  MIS,  obt. 
idttv  on  aelidii  vtl  litfiT  /die  ripratntaliaHX.  id, 
»(dnM  the  idler  of  gaodt  foi  »  f«l«  winanly.  M7. 

jMuktblllaf/iiliiiamplnBfgBiiiiiii'tlihrriltyinditeiMgfUiiUiffutvr.itt,! 

m  a  tHTTantif  ihal  mimiI'Mlared  g-<Bii'^luJar  purfHamJve  bA«c4  k^flt,  H- 

far  KlUtig  a  moKtifaelund  npe  wnirli  bn£t,  id.  — 

roruHD^  fnudulcal  metni  lo  pimcai  pUiaiilf  iliaoovenng  an«— ilaew^ 

H>1<].  047.  i 

(Irt'  JJIm  o/nppn/«ri,nfi  ww(,  647,  a.  (/I.  " 

fur  deccll  id  lelliog  a  picture  ni  piiulnl  by  a  p«ruciiUr  a 

tor  iDUreprcMalinj  tilaec' 

Ihe  lik*  of  a  piibtic  hooK.  mo,  a,  ^g/.  h 

ofab.k«iiLuiin»i,..(.  3 

fat  Hlliaj;  *  policy  ot  ioiuniace  wbicli  Uad  li««a  fnwIntoDiIj  eflccKiI,  549^  ' 

lor  (alMly  lopicaenling  to  lh«  puichiiei  uf  •  low  iiul  fiximv*.  that  Iba  lid) 

the  Tondori  ptoptriy.  553. 
by  an  tuclioneei  agaiiut  hii  enpTajrcr  apon  bU  imjilieil   tramDiT  ■kit  I 


'i  boiincia  Mill  lo  pUiatiT,  id. 


,  aliawiiig   lliat  < 
t  being  only  >geDl>,  todi 
■nlboritjr.  prr  jm*i  f 


anlboriiy  to  mII  ih«  ^oodi  put  ii_ 

r«ov«Tcd  the  vilac  iiaioU  Ibe  pUinllfT,  653. 
for  falMlj  pTeieading  lo  be  ihe  piiDvipil  (delenilaDt 

induciog  plaintiff  lo  arcapi  btllt,  id. 
lor  accopliog  a  bill  at  agnal  of  Ihe  dravu  w 

lued  the  lilWt  as  acceptor  iJnd  Failed  Id  hii  niii,  tn. 
[or  filaely  prelcadiog  lo  i  pirton  who  had  sold  gooda  to  [ilaioliif,  Ifcat  daf 

had  a  lien  ihereon,  and  Ihereby  induciDg  tacli  pcrton  lo  nillihoM  ibe  goai 

plaintiir,  id. 
for  fttwlj  preteuding  10  bare  antlionly  from  plai&iifTt  debtor  (ban  in  coil 

make  an  aiiangeineDl  foe  him,  and  iheteby  inUuciDg  pUiulifT  oel  U  cbu 

debtor  ineiecniioa,  id. 
b;  xlietiS'igaioit  Ibe  plBioliflfia  a  faiiner  soil,  for  falaeljr  re prear aline  thai 

gMHJii  belonged  to  the  derenitini  in  «uch  fonuer  tuii,  ind  lUtnbr  indnei 
'■  -  '" e  Ihem  in  eiecution,  whereby  he  was  aaeil,  ttc.  by  iiie  ret! 

n  atlomey  for  filiely  rcpresenling  thai  n   priioner  w»  ■ 


554. 

by  a  ihenff  againsi 


H  he  J 


mug: 


tigamwr  of  agent 
for  imiucing  ths  plainliff  lo   supply  a  ihirj    person    nub    goods    by    a    frau 

niisreptesenialioii  uf  liii  drcunntancts,  -lili. 
for  iuducing  the  pUinlifl  (u  employ  in  agttit  nol  uuslmoTlhy,  i:l. 
for  imilaling  the  labels  nliich  phinlilT  put  on  the  reels  on  which  his  thread  (■ 

was  wound,  icJ. 
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FRAUD — eonlinued. 

Pleat  in  case, 

obs.  on,  650. 

effect  of  not  guilty,  639,  640. 

iiitatute  oj  Frauds  cannot  be  pleaded,  id. 
plea  denying  the  bargain  and  sale  in  case  for  false  warranty,  651. 

defence  of,  in  actions  against  sheriffs,  771,  n.  (y) 

FRAUDS,  STATUTE  OF. 

how  far  contract  of  guarantee  affected  by,  123,  obs« 

nay  be  given  in  evidence  under  non  atmmpsit,  227. 

or  not  guilty  in  ease,  640. 
but  no  defence  where  contract  executory,  318. 

FRAUDULENT  CONVEYANCES, 
debt  for  penalties  for  making,  4^7. 
how  sheriff  may  take  advantage  of,  771 ,  n.  (r). 

FREIGHT.— See  Agent. 

indeb.  count  for,  99. — See  Carrier. 

when  freight  pro  rata  recoverable,  99,  n.  (r). 

FRIENDLY  SOCIETY.~&«  Loan  Society. 
declaration  by  treasurer  of,  14. 

FRIVOLOUS  DEMURRER. 
when  set  aside,  28,  n.(T). 

FUNERAL  EXPENSES. 

count  by  undertaker  for,  189. 

when  executor  liable  for,  189,  n.  (<),  and  see  308,  n.  (s). 

FUNDS, — See  Bankers — Stock. 

FRAUDULENT  REMOVAL.— See  Distress. 

of  goods,  plea  in  trespass,  justifying  distress  for,  762. 

FREEHOLDER. 

justification  in  trespass  by  a  tenant  under. — See  Trespass. 
title  should  be  traced  to  the  freeholder,  481,  n.  (c). 

GAME. 

plea  in  trespass  justifying  hunting  over  plaintiff's  close  by  reservation  in  a  deed,  764. 

GAMING. — See  Illegal  Consideration,  326,  327. 

pleas  in  assumpsit,  statutes  relating  to,  and  general  o6«.  319 ;  and  see  Addenda. 
plea  to  money  had,  &c.  that  it  was  deposited  with  the  defendant  to  abide  the  result  of  an 

illegal  lottery,  id, 
various  forms  of  pleas  to  a  bill  on  the  statute  of  Anne,  that  it  was  given  on  a  gaming 
consideration,  id, 

GAS  RENT. 

plea  in  trespass  justifying  distress  for,  762. 
replication,  no  summons  before  conviction,  idt 

GENERAL  ISSUE.  PLEA  OF. 

demurrer,  because  plea  amounts  to,  39. 
in  promises. — See  Non  Assumpsit,  232. 
in  debt — See  Nunquam  Indebitatus,  440. 
in  covenant. — See  Non  est  Factum,  489,  443. 
in  detinue. — See  Non  Detinet,  502. 
in  case. — See  Nor  Guilty,  642. 
in  replevin.— See  Replevin,  692. 
in  trespass. — See  Not  Guilty,  714. 
in  ejectment — See  Ejectment,  792. 

GOODS.— See  Fraud— Illegality,  8cc. — Sale  of  Goods. 
common  count  in  promises  for  goods  sold,  45. 
special  counts  for  not  accepting,  not  delivering,  &c.  176  to  184. 
pleas  to  actions  for  not  accepting,  not  delivering,  385. 
case  by  a  reversioner  for  injuring,  610. 

GOODWILL  OF  A  BUSINESS, 
indebitatni  count  for,  122. 


GROUND  RENT— S«  Lindtjikd  avdTikaiit-Rikt. 

on  hj  teouil  V.  landlonl,  for  not  indemDifying  bit  ^aal,  561. 
pawMDl  tf,  U  $aptrii>T  (andf<4-<<,  699,  o.  {b). 

GROUNDS  OF  DEMURRER. 

to  be  ttiud  in  Ibc  margiD  ibereof,  38,  d.  (j). 

GROWING  CROPS. 

cue  for  Klliog,  under  i  duiieu  for  rent,  545. 

GUARANTEE.— S«  FoRKEAtAXci— Indehmitv. 
count  kgaiDtt  ■  dil  credere  igenl,  61. 
DteUraliimi  in  luniiiiprir. 

hea  far  afftltd  by  Sialuli  n/  Frattdi,  123,  oU.  and  lee  n.  (r] 
cmliBoitig  gtiarania,  123,  n.  ((). 
OD  a  gaiiaDtec  Tar  the  iidelilf  c(  a  clerk.  124. 

for  [he  real  or  a  houte  let  by  plaintilT  to  a  third  per 
for  Ibe  pajDWDl  by  defendant  of  i  debt,  if  plaintiS 

thiid  perron  froin  priMD,  125  and  128. 
for  the  pajnetit  of  letit,  if  plaialilT  would  wilbdno 
10  baakeri,  for  a  CDttomec'a  acconol,  126. 

and  aaDtberronn,  C^pMaH  v.  Saun,  I5L.  J.  II 
for  piytneol  of  (M>l,  &c.  in  eonuderation  of  pUii 

eiecnte  a  fi.  fa.  127. 
by  huiband  and  vife,  on  promtH  to  render  tbird  par 
*  00  defendant'!  pioraiie  to  pay  debt  of  third  penon  i 

ootauebim,  128. 
the  like,  iF  plaiDtiff  would  suipeod  proceeding*  on  l  cognovit,  id. 
ibe  like,  if  pliinliff  would  give  np  a  Itea  on  goodi,  119. 
tbe  like,  by  a  leceitec  in  chiDccry,  in  eonuderation  of  fbrbeaiaiKC  ■ 


plea  tbalplaintifTdid  not  inpply  goodi  tioder  thegaaranlee  aceordii 
Abb  Id  pltfd  Khtn  rrtiJil  fivtn  differrm  fnwi  lAal  gimranttal, 
plea  thai  the  ciedit  was  uncraaooablo,  1121 , 
plea  that  tbe  principal  paid  tbe  piicc,  332. 

lAoufd  bt  pitaded  ahta  guaTanlf  not  it  nnliauinj  mt,  t^  n.  ( 
plea  [hat  gaarantee  ditcha/ged  by  new  agreement  with  defudanl  ta 

ot  dealing.  321. 
plea  that  tbe  principal  wai  not  indebted,  328. 
plea  or  diicharge  by  taking  a  compeniion  Iiodi  the  prine^iKl,  and 

wai  taken  with  pfainiiff  a  canaest.  ii. 
plea  that  tbe  guarantee  waa  altered  bj  being  contctted  InW  a  tfm 
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HABERE  FACIAS  POSSESSIONEM.— 5«  Sheriff. 

cue  agaiost  a  sheriff  for  not  executing,  within  a  reasonable  time>  616< 

HACKNEY  COACHMAN. 

case  by,  against  a  registrar  for  defacing  his  licence,  617,  obs. 

against  a  cabman  for  losing  the  luggage  of  a  passenger,  525. — See  Carribrs. 

HATCH* — Set  Case — Watercourse. 
case  for  removing,  from  a  stream,  630. 

HAY  STACKS. — See  Carelessness — Case. 

case  against  a  railway  company  for  negligently  firing,  521. 
for  negligently  constructing,  whereby  it  ignited,  id, 

HEDGES.— 5«0  Fences,  745,  763. 

HEIR. 

count  in  assumpsit  bv  heir  of  lessor  v,  assignee  of  the  lease,  151. 
covenant  by  heu  of  lessor  v.  lessee,  479. 

HEIRS  AND  DEVISEES. 

declaration  in  covenant  against  an  heir  and  a  de?iiee»  471. 

pleas  by,  in  covenant,  492. 

rienfl  per  descent,  id, 

replication  thereto  that  he  had  assets,  493. 

riens  per  devise,  id. 

HERIOT.— See  Copyholder. 

plea  in  trespass  justifying  seizure  of,  766. 

HIGHWAY.— See  Way. 

case  for  placing  gravel  on,  519. — See  Carelessness — Nuisance. 
right  of  way  pleaded,  776. — See  Way. 

HIRE. 

indebitatus  count  in  assumpsit  for,  129. — See  Bailee. 
against  the  hirer  of  goods,  for  carelessness,  130. 

against  a  coach  proprietor,  for  refusing  to  receive  coaches  on  hire,  according  to  agree* 
meot,  id. 

law  of,  forms,  ^c,  in  case  of  servants,  ^c.  161. 
case  against  a  hiret  of  carriages,  &c.  for  not  taking  care  of  them,  517. 

of  a  steam  vessel,  for  employing  it  for  an  illegal  pnrpmei  id. 
plea  denying  the  letting  to  hire,  644. — See  Bailees. 

liability  of  owner  of  earriage  hiring  it  for  the  day,  622,  obs. 

HOLDING  OVER.— S«e  Landlord  and  Tenant. 
debt  for  double  value  agaiost  tenant  for,  429. 

HORSE, 

assumpsit  against  farmer,  for  not  taking  care  of. — See  FniitJD — Warranty. 
case  for  breach  of  warranty  of,  547. 
pleas  thereto,  650. 

HORSE  AND  CART. 

case  for  leaving,  unattended  in  street  whereby,  &c.  521. 

HORSE  MEAT. 

indebitatus  count  for,  131. — See  Aoistment,  62. 

HORSE  RACE.— See  Gaming. 

plea  that  bill  given  to  abide  the  result  of,  319* 

HOTEL  KEEPER. 

case  against. — See  Innkeeper. 

for  losing  goods  of  guest,  refusing  to  receive  guest,  turning  him  out,  he,  558. 

HOUSE. 

case  for  negligence  in  pulling  down  a  house  adjoining  plaintiff's,  694. 
for  obstructing  access  to,  id.— See  Access. 
for  nuisances  to — See  NufSAVCR. 
trespass  for  breaking  and  entering,  710. 
for  pulling  down,  id,  n.  (x). 
for  an  expulsion  from,  711. 


H1»BAKD  AND  VilfZ^SmComnti. 

MMMCBCODemi  of  itdtn-iiint  In  ud  tftisSL.  I G. 
DaHcmitiu  <■  MinmpBt. 

eonasa  iiJihintii  cbbdi  In  piodt  »ld  b;  mfc  bebie  ^ura(c,  I 
iwi  eout  lijiBf  piaiBiK  le  piiioiiS'  ificr  Birmgc,  I3S. 
iadcbiUlBi  oasDl  bj  hatand  asd  •rile  aimi^tUKaix,  131. 

SB  hit  dnvD  In  wile  brfsre  ■■iiini  c  tcnpltr 
igiinit  hutiiDd  iDd  wifc  IBT  pnbwU  u  hnM 
cooM  on  bill  ai  ncbtote  Kcepled  bj  her  bdbn  aamagc,  !tS. 
M«Bt  bf,  oo  a  Bdtt  pijabic  ta  wid  rfsa  trU,  JTl. 

PJ«J  n  «HllByKl. 

uitn  wimrriAgi  iLsiU  tf  dnud  tf  iptrial  flta,  tiim  tjr,  VI. — 3 
tiulurf,  ttpanii.-t,  AM  duap  mfflJM  nft  mtttmiria,  bt.  mi 
■#■  tmitmfnt,  330,  324. 
plea  of  DDD  aHOBsail  io  aclioa  atiiint  haibaDd  and  *tir,  324,  456. 

flm  AamU  U  iptriml,  if  d-fivltmti  not  Hirid,  324,  m.  (r). 
pfea  in  abMemcDt  of  c«muc  of  defendant.  3H. 

of  plai  stiff,  313. 
(ilea  io  bar  of  pUlo-JS'i  cOTertan  *l  time  of  RHiUael,  455. 
pita  of  bcibiiid'*  or  w\Se'%  diacbarp  aBdci  hMohcat  act,  324,  ■•(r). 
Dtfa. 

pica  of  plaiotiff 'i  tmtnun  io  debt,  454, 4&5. 
plcaof  DCTcr  iodcbicd  bj  hnbosd  and  wife  ia  aetkm  liir  d«bt  ioca 
•od,  4fi6. 


-<.™(«,557,n.(/). 
,  iniditlUm  ia  iJlii  «rti«ii,  iJ. 
plea  Ibereto,  deojing  llie  minuge  of  plaialiff,  651. 

tftrl  if  mti  guilty.  6*0. 
plea  w  aclioD  ofilaDdei  bj,  denial  of  tbe  miTTia[e,  oba.  656,  '• 


HtfSBANDRY.—^^  Livdurd  ind  TEvanr— Waite. 
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ILLEGAL  CONSIDERATION.— 5m  Fraud— Gamino— Usury. 

PUai  in  AuumptiU 

general  obtervations  upon  iuch  pleai,  325. 
to  a  bill,  that  it  was  given  to  induce  a  petitioning  creditor  to  abandon  a  fiat  in  bank- 
ruptcy, 325. 
the  like,  for  the  abandonment  of  an  insolveot  petition,  334. 
to  a  note,  that  it  was  given  for  money  lent  to  game  with,  id,  but  see  obt.  319. 
to  the  like,  that  it  was  given  to  secure  plaintiff  a  secret  advantage  over  other  creditors 

of  the  defendant  in  a  composition  arrangement,  296. 
to  a  check,  that  it  was  given  for  a  gambling  consideration,  327. 
the  like,  to  a  bill,  317,  318. 
to  an  action  for  money  had,  &c.,  that  it  was  deposited  to  abide  the  result  of  an  illegal 

lottery,  327. 
to  money  lent,  that  it  was  lent  to  induce  the  abandonment  of  a  petition  against  the 

return  of  a  member  of  parliament,  id, 
to  a  declaration  for  not  opening  a  theatre,  that  it  was  illegal  under  10  Geo.  2, 

c.  28,  a. 
to  covenant  for  rent,  that  the  premises  were  let  to  boil  tar,  contrary  to  the  building 

act,  id, 
to  an  action  for  use  and  occupation,  that  the  land  was  let  to  deposit  night  soil  on, 

contrary  to  a  local  act,  id. 
that  a  promise  to  pay  money  was  to  stifle  a  prosecution  for  an  offence  of  a  public 

nature,  id,,  and  see  Fivas  v.  Nicholas,  15  L.  J.  C.  P.  125. 
to  an  action  for  work,  &c.,  that  it  was  a  farce  of  an  immoral  tendency,  411. 
that  a  note  was  given  for  stock-jobbing,  328. 
that  sale,  &c.  of  goods  was  illegal  for  want  of  a  permit,  id, 
the  like,  for  being  sold  on  a  Sunday,  387. 
the  like,  for  being  sold  contrary  to  the  tippling  act,  400. 
that  a  London  broker  was  not  licensed,  328. 

of  an  illegal  agreement  to  antedate  the  indentures  of  a  surveyor's  apprentice,  id^ 
to  an  attoroev's  bill,  plea  of  maintenance,  id, 
that  plaintiff  not  certificated,  inrolled,  &c.  251 — 253. 

Debt, 

plea  that  bond  given  in  consideration  of  future  cohabitation,  456. 

replication  thereto,  id, 

distinction  between  past  and  future  cohabitation,  456,  n.  (g), 

promUe  not  under  seal,  in  consideration  of  past  cohabitation,  not  valid,  id, 

plea  of  usury  to  a  bond,  466.  « 

IMITATING  TRADE  MARKS.— 5e<r  Case— Fraud -Patent. 
caae  for,  556. 

IMMATERIAL  ISSUES, 
costs  of,  27,  obs. 
demurrer  for  raising,  by  plea,  38. 

for  including,  in  a  traverse,  42. 

IMP08SIBIUTY  OF  PERFORMANCE. 
no  defence  in  covenant,  499. 

IMPOUNDING.— &e  Distress. 
when  complete  on  a  distress,  544. 

IMPRISONMENT. 

trespass  for,  706. — See  Affray — Arrest— Assault — False  Imprisonmbnt— Peace, 
Breach  or — Trespass. 

Justification  of,  in  Trespass, 

affrays,  726 ;  assaults,  727,  and  730,  obs. 

requisita  of  plea  justifying  an  arrest  for  an  affray,  738,  n.  (9). 

Defence  of  Possession  of  Property, 

cannot  be  Justified  merely  because  party  refuses  to  leave  houH,  726,  738,  n.  (0). 

or  assault  or  resist  defendant  in  turning  him  out,  727,  n.  (s). 
plea  showing  plaintiff  came  in  the  night  time  to  defendant's  house,   and  refused  to 

leave,  738. 
the  like,  showing  that  he  caused  a  riot,  738,  n.  (u),  and  740. 

For  Misdemeanors,  727. 

for  an  assault  and  affray,  id* 
for  trespassing  on  a  railway,  729. 
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INDEMNITY-continued. 

Covenant, 

coiiDt  on  a  deed  of  iodemnity  for  breach  of  its  provUioDSi  472. 

by  assigDur  of  lease  against  assignee,  483. 

by  mortgagor  v.  purchattr,for  not  indemnifying  against  mortgagee,  484,  D.  (i). 

when  case  the  proper  remedy » id. 
pleas  to,  in  covenant,  denying  that  liabilities  were  incurred,  493. 

Case. 

landlord  and  tenant,  561.  558. 

ease  by  tenants,  landlord  for  not  indemnifying  him  against  distress  for  ground  rent, 
661. 
assignor  v.  assignee  of  lease  for  not  indemnifying  for  breaches  of  covenant,  id, 
vjhen  covenant  does  not  lie  in  such  ease,  id, 

INDENTURE.— 5m  Covenant— Debt— Leases— MoRTOAO*. 

INDICTMENT. 

plea  of  an  ille^l  agreement  to  abandon,  337. 

case  for  maliciously  preferring,  against  plaintiff,  586. 

action  maintainable,  if  any  auignmentt  of  perjury,  Sfc,  unfounded,  586,  n.  (s). 

INDORSEE  V.  ACCEPTOR  OF  BILL— 5w  Bills. 
count  by,  82. 
pleas  thereto,  267. 

INDORSEE  OF  NOTE. 

counts  by  and  against,  168,  169. 
pleas  thereto.— &e  Bills — Notes, 

INDORSEMENTS  OF  BILL. 

consequence  of  not  stating  all  in  declaration,  82,  n.  (e). 
how  to  state  indorsements  by  firm,  81,  n.  (t). 

ofpartofbill,B2,ti,(a), 
by  married  woman,  id, 
plea  denying,  267. — See  Bills. 

INDUCEMENT. 

not  denied  by  non  assumpsit,  217. 
when  admitted  in  pleading,  656,  n.  (t), 

INFANCY. 

commencement  of  declaration  by  an  infant,  15,  and  see  16,  n.  (r). 
the  like,  against  an  infant,  id. 
plea  of  the  defendant's  infancy,  329. 
replication,  denial  of  the  infancy.  330. 

evidence,  S^c,  on  this  issue,  when  action  on  a  bill,  330,  n.  (6). 
replication  that  action  partly  for  necessaries,  with  not  pros  of  residue,  330. 

law,  S^c.  and  meaning  of  term  "  necessaries,"  330,  Q.  (/),  331,  n.(^). 
rejoinder,  that  the  goods  wore  not  necessaries,  331. 

that  the  defendant  confirmed  his  promise  after  full  age,  id, 

law,  8fc.  and  course  of  evidence  on  this  issue,  id.  n.  (i), 

new  promise  before  writ  must  be  proved,  332,  n.  {k). 
plea  of.  to  debt  on  bond,  456. 

deed  of  an  infant  voidable,  not  void,  id. 

plea  of,  in  case,  when  a  defence,  652. 

INFERIOR  COURT.— 5m  Court— Conscience,  Court  or,  298. 
commencements  of  declarations  in,  18. 
the  like,  in  causes  removed  from,  id, 

plea  in  trespass  by  bailiff  of,  justifying  under  attachment  out  of,  748* 
the  like,  justifying  under  process  out  of,  774. 

INFORMER. 

commencement  of  declaration  by,  16— 5ee  Statutes. 

INITIALS  OF  NAME. 

allegation  necessary  in  declaration  on  bill,  81,  n,  (9),  and  see  id.  n.((). 


fieai  in  Binimpiit,and  gt/urat  obt.  inattiimtiigaiBU  intolvttilt,  32! 

nidtnce  to  praoe  the  diicharge  under  lAc  aet^  oba.  id, 

ithat  it  Htendi  In,  id. 

tenuqunicri  of  dtbt  not  biing  ichidiiUd.  id.  und  258,  D.  (p). 
plt&ordefeadant'i  discharge  uoder  th«  igioUetil  icl,  1  &  2  Vkl.  C.  11 
nplicalion,  denial  gFlbe  dischsr^,  id. 
plei  to  ■  bill,  Ihat  the  coniideralLOD  wai  t  dabt  diicbargad  bjr  iuolieni 

uAn  diiehargi  uUndi  lo  bill  in  handi  of  third  parly,  334,  n.  («), 
plei  to  a  bill  Ibat  Ihe  coDsideMlian  wai  to  ioduce  lb«  drawer  to  fa 

defendaDt'i  discharge  under  intolvent  set,  334. — Sit  Billi. 
plea  of  Ihe  pliiDliff's  diacbaige  under  the  inaolveol  act,  335. 
replication  that  ptaintiS'  tuea  onlj  >i  tniiiee  of  a  party  to  whom  d«bl 

we3()4,  n.(c). 
plea  that  defeDdaat  mi  diicharged  aoder  imolvenl  act,  uid   ihu 

■cheduled  at  plain  tiff 'i  inilaace,  335. 
plea  of  defendaura  petitioa  and  diachirge  under  5  Sc  G  Vict,  c.  116. 


INBTALMGNTS.— Sh  Bilu— Paomasaav  Kara. 
couDl  on  »  nolo  pajable  b;,  169. 

the  like,  wben  timet  foi  paymenl  of  tome  odIj  hive  elapiad,  id. 
indnrMi  may  iite  sn  lurh  noUt,  id.,n.(a)  and  (  f). 


}t  efiectiug,  511. —  Set  Agint. 

mSURANCE  COUPANY. 

cue  Tor  filael;  repreMOting  the  itaie  of,  and  Ibenbjr  inducing  plaintiff  ti 

IN813BANCE,  POLICY  OF. 

eonnl  in  aiinnipiit  upoa  cai^  of  ■  ahip.  141. 
■gainit  an  iniuraDca  office  oa  a  life  policy,  144. 

pJaai  it)  ainunptil  ami  gentrat  abi.  iu  aititni  on  poliein,  336. 
Marint  palicUl,  336  lo  339. 

ptei  denying  Ibe  plaiDiiff'a  intereal  ia  the  goodi  when  loit,  id. 


Ihat  damage  i 
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INSURANCE,  POLICY  OF -^continutd, 

that  plaintiff  did  not  give  Dotice  of  loss,  340. 

account  of  loss,  id, 
that  there  was  fraud  in  plaintiff's  account  of  loss,  id. 
that  plaintiff  made  a  false  affidavit  of  his  loss,  341. 
replication,  denial  that  plaintiff  required  to  prove  loss,  id. 
denial  of  fraud,  id, 
denial  that  affidavit  was  false,  342. 

Life  Policies,  342—346. 

plea  that  the  answers  of  the  medical  referees  weie  untrne,  342. 
that  the  declaration  as  to  health  of  assured  was  false,  344. 

not  signed  by  usual  medical  attendant,  id, 
plea  that  a  material  fact  was  not  communicated,  345. 

law,  ifc,  ai  to  concealment  of  fact*,  345,  n.  (9). 
plea  that  a  known  malady  was  not  communicated,  346. 
the  policy  was  obtained  by  fraud,  ui. 

Cov$nant. 

declaration  on  a  policy,  472. 

for  not  paying  premiums,  485. 

INSURANCE  BROKER.~Sre  Agent— Broikr. 
indebitatus  count  for  brokerage  and  premiums,  141. 
against,  for  not  giving  notice  of  his  inability  to  effect  an  insurance,  id. 
indebitatus  count  for  brokerage,  and  for  underwriter's  premiums,  141. 
case  against,  for  not  effecting  insurance,  511. 

INTEREST. 

of  debt,  datnaget  laid  in  declaration  ihould  cover,  48,  n.  (g), 
indebitatus  count  for,  47. 

when  it  should  he  inserted,  46. 
usurious. — See  Usury. 
in  land  or  goods,  when  plea  claims,  de  injnrift  cannot  be  replied,  717,  718. — See  Di  In* 

JURIA. 

in  policies  of  assurance,  how  averred,  143,  and  141,  n.  (x). 
plea  denying,  336. 

INTESTATE. — Sm  Administrators— Exbcutors. 

INTOXICATION. 

plea  that  defendant  was  intoxicated  when  be  signed  a  bill,  306. 

INVENTION.— &iCoPTnioHT— Fraud— Patent. 

IRONY.— Sm  Libel. 

case  for  slander  spoken  ironically,  568,  n.  (/). 

IRRIGATION.— 5««  Watercourse. 

case  for  wrongfully  interrupting  a  right  of,  631. 

ISSUES  IMMATERIAL.- Sm  Immaterial  Issves,  28,  37,  42. 

JOINDER  IN  DEMURRER.— Sm  Demurrer. 
form  of,  29. 

JOINT  AND  SEVERAL. 

ffTomisiary  note,  how  to  declare  on,  167,  n.  (n). 

when  a  covenant  is,  467. 

release  to  one  of  joint  and  several  deters  dieeharges  both,  383. 

JOINT  TENANCY.— Sm  Partners— Tenancy  in  Common. 
cannot  be  pleaded  in  trover,  684. 

JUDGE. 

order  of,  debt  on  an  award  on,  416. 

for  arrest,  case  for  maliciously  procuring,  581,  586. 
justification  of  imprisonment  by  sheriff  under,  740. 
warrant  of,  justification  of  impnaonment  under,  742. 

PABT  II.  3  L 


payntnl,  but  no(  arcnra  ond  uliifacltnn,  uuy  it  pleadHt  tt,  45^ 
repticiUon,  lifl  reccrd.  4&T. 
ihe  lili«,  "here  jndgmenl  reeo'ered 
ple&  tbat  judgmeat  latitfied  by  ukii 
raplicilioa  that  ct.  ii.  wii  irregulm,  lu. 
plea  orKl-DlFoD  >  judgment,  393- 

repUcalion  in  Iretpau  to  plei  juslifjiiiig  under,  that  jad^ent  (et  uii 
to  the  like,  (haljudgmeat  founded  dd  &  fnudnieiit  wariaal  of  attorM 
plea  bj  eieculen  Ihil  olhcc  crediton  haie  recovared  ■  prior  JDdgm« 
312. 

JUDGMENT  RECOVERED. 

pliui  af,  in  auumpiii,  and  gtntral  c6itrvatian$,  347. 
whtnJ'oTmtTJadgmtnl  rterrctrtd  a  itftact,  347,  obi. 
ia\t  e/Jadgmtnl  In  bt  llattd  in  margin,  id. 
plea  of  jod^eol  recoiered,  348. 
the  like,  by  luigneei  of  a  bankrupt,  id. 

plea  that  io  i  foimer  aciion  defeodanl  paid  a  inm  IdIo  Coorl  io  talii 
plea  that  lh«  debt  wai  due  from  deFeudaot  and  A.  B.,  tnd  jodemi 

A.  B.,  id. 
replicalioa  of  aul  liel  record,  id. 

thelika,  wheu  plea  ■taleajodgDientofaaolher  Court,  id. 
plei  of,  m  cue,  662. 

in  irttpau,  7IS. 
a  rrcoLery  agaijut  a  co'trttpatur  is  u  bar,  id. 

JUSTICE  OF  THE  PEACE. 

cua  lot  malicioualj  making  falae  charge  hthn,  688. 
for  libelling. — Stt  Libll. 
rmand  by,  ihirnld  be  itatid  ni  ipreial  daiugi  in  trttpauftr  tnpri 


foraoTm 


r  Acnaa— ArrtiiDix  I. 


JUSTICE'S  WABKANT, 

SIta  in  trtipati  juilifying  impriionment  under,  733. 
emand  of  cop;  and  peruul  of,  796. 

JUSTIFICATION,— Sm  AnRiOT— DiiTaua— Lakdliwd 


13.— &*  Bn-L*.  &c.~Naiica. 
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LANDLORD  AND  TENANT.— 5m  Bboier— Distiius^Lsases. 

Countt  in  Auumpsit. 

the  common  coantfor  ase  and  occupation,  147, 

when  tustainablt,  147,  obs. 

by  uhom,  id, 

if  written  agreement,  must  be  produced  by  plaintiff  and  stamped,  id, 

unless  plaintiff  can  get  through  his  ease  without,  id, 
indebitatus  count  tor  use  of  lodgings,  148. 

for  tillages,  188. 
for  crops,  110. 
special  count  for  nonpayment  of  rent,  148. 
against  a  tenant,  on  his  express  agreement,  for  disrepair,  &c.  149. 
for  not  using  premises  in  a  tenant-like  manner,  id, 

liability  of  yearly,  f^c,  tenants  to  repair,  149,  n.  (Jt), 

what  implied  from  mere  relation  of  landlord  and  tenant,  id, 

damages  for  not  being  able  to  relet  recoverable,  149,  n.  (i). 

distinction  between  voluntary  and  permissive  waste,  150,  o.  (}).—-&#  Wastb. 
against  a  tenant  (for  not  repairing)  who  held  over  on  same  terms  as  a  former  lease, 
150. 

law,  if c,  of  tenants  holding  over,  150,  obs. 
similar  form  against  a  new  tenant  who  came  in  on  terms  of  old  holding,  150. 

how  to  charge  assignees  of  termmrs,  bankrupts,  Jfc,  150,  n.  (m). 
for  not  putting  plainiitl'  into  possession  of  premises  let  to  him,  151. 
similar  form,  defendant  having  no  title  to  demise,  id, 
by  heir  of  lessor  v,  assignee  of  lease  for  disrepair,  id, 

for  not  fallowing,  removing  manure,  &c.y  and  yielding  up  premises  deteriorated,  con- 
trary to  agreement,  id. 
for  not  cultivating  according  to  custom  of  the  county,  154. 

when  custom  applies,  154,  n.  (g). 

evidence  of  breach  of,  155,  n.  (i). 
for  not  delivering  up  possession,  whereby  superior  landlord  recovered  double  rent, 

156. 
by  tenant  against  landlord  for  not  furnishing  house  pursuant  to  agreement,  157. 
the  like,  for  not  allowing  for  off-going  crops,  id, 
on  a  Ruarantee  for  payment  of  rent  if  plaintiflP  would  withdraw  distress,  125. 

how  this  contract  is  affected  by  the  Satute  of  Frauds,  125,  n.  (y), 
by  an  executor  for  rent,  where  the  death  happened  in  the  middle  of  a  quarter,  114. 
against  a  landlord  by  a  distraining  broker  on  his  indemnity,  for  seizing  goods  when 
DO  rent  due,  140. 

PUat  in  Assumpsit, 

what  non  assumpsit  denies,  222. 

tenant  holding  over,  original  lease  denied  by,  id, 

but  not  tenancy  when  action  by  assignee,  ^c,  id. 

surrender,  eviction,  S^c,  when  denied  by,  id, 

tenancy  and  amount  of  rent  due  denied  by,  when  pleaded  to  use  and  occupation,  id, 

mortgagee  compelling  defendant  to  pay  rent  to  him,  id, 
plea  that  demise  was  subordinate  to  grant  of  easement,  and  was  not  under  seal,  350. 

that  defendant  should  give  up  premises  and  landlord  abandon  the  rent,  id. 
law,  S;c,  of  surrender,  350,  n.  (a). 

that  landlord  entered  on  premises  in  consequence  of  forfeiture  committed  by 
defendant,  351.  « 

of  discharge  under  title  paramount  in  assignees  of  plaintiff,  au  insolvent,  id, 

of  eviction,  id. — See  Eviction. 

of  partial  eviction,  wherefore  defendant  quitted,  352. 

that  part  only  of  rent  claimed  was  due,  id, 

of  notice  to  quit  before  rent  doe,  353. 

that  rent  satisfied  under  distress,  id. 

to  special  declaration,  denial  of  tenancy,  354. 

that  defendant  kept  premises  in  repair,  id, 

that  defendant  used  premises  in  tenant- like  manner,  355. 

denial  of  breaches,  for  not  properly  cultivating  farm,  id, 

denial  of  custom  of  the  country,  id, 

that  defendant  cultivated  accoiding  to  custom  of  the  country,  356. 

Declarations  in  Debt, 

when  landlord  may  maintain  debt  on  a  lease,  obs.  428. 
declaration  in  debt  on  a  demise  under  seal,  not  showing  the  indenture,  428. 

preferable  to  use  and  occupation,  because  venue  cannot  be  changed,  id,  n.  {p), 

8l2 


on 

lci«n.  473  lo  485.— So  Limu. 

PImti, 

Cnnanl. 
•ua,494 

o  497.-^S«  Lmiu. 

for 

■>u  m  C<i» 

illegil  d»i 

mnngaget 

~St€  DlITRIU^-FmoKM- 

uiei,  533  lo  545. 

vilt  liijff  K«iit.  658,  obt. 

atUi  iuti  Hill  /i(  agninu  ynrlg 

id. 
c«,mt,id. 

-Wu 

iBl,  id. 

lUclinlioD  Tor  inclosing  wiile  Und.  659,  o.  (■). 
Tor  apeDiDg  door  in  ■  <r*lt,  id. 
bji  iocomiDg  v.  olFgoiDg  ttoinl,  for  dM  Imtipi  •  (bin 
b;  ■  linillord:  fai  voluaiary  wuit,  by  injnriog  Ibe  pr 
do*D  and  rcnoviog  ih«  pliioiiff 'i  fiilarei,  659. 
ftr  inrlmi'ug  vattt  land,  part  b/  Iht  prrmitet  dtmil 
Jar  upmiiie  d«»-  i"  ■  •««  dimiinJ,  U. 
IjF  an  tiiroBiiij  •;aiiiU  so  ouigtinf  ltnamt,far  m 

Undleril  n.  lental.  for  DM  likiog  care  o(  farDitor*.  56 

far  Ttmevi-gfiilnm,  659,  n.  {m).^SM  Fiituih 

teaiDl  V.  landlord,  for  doI  iodemniljiDg  him  ■gaiDU  t 

rani,  561. 

bj  the  guigaor  agtiml  the  u^gncc  of  ■  Isue,  for  no 

tgainti  the  bieaches  of  covCDiDt  tfttr  Iha  miininw 

bjt  a  leaiDt,  do)  bound  lo  lepair,  •pintt  bil  hodh 

manccd  repiiring,  for  not  doing  tbe  rapain  in  ■  pn 

by  ■  lodger  ijiiDil  bia  landlord,  for  obauaclio;  bim 

bell.  &c.  562. 
by  leoiDl  t.  landlord,  for  not  indelUDifying  him  i 

grnuod  rent.  561. 
by  a  tenaot  igainil  a  laodlsid  far  milidoosly  cb«l(il 

wilfully  damaged  hi>  premiut,  6B9. 
by  a  landlord  agiiut  a  iheriir.  foi  raiooviog  good* 
wilhout  (aliifyiD;  i  yeir'i  mt  dD«,  CIS — Sw  She 
agaioit  a  itieiiff,  for  not  lakiog  a  replciin  bond,  616. 
Piau  in  Com.  * 

tHect  of  not  gailly,  640. 

WtcouDi  for  iDjuriDgienmoa,  denial  of  poaaanion  of  pnperlTl 
denial  that  leieraioo  wa>  la  pUi 
landlord  v.  tenant,  for  waale,  plea  denying  Ibe  tananeji  •'■ 
(bit  Gxlnrea  were  pal  up  by  teotnl  lor  trade,  id. 
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LANDLORD  AND  TENANT— conltniterf. 

denial  of  landlord* t  reversionary  interest  a  good  plea  in  6ar»  695,  o.  (k), 

ratijieation  of  a  distress  hy  landlord  or  executor,  695,  o.  {k),  and  699*  D.  (t). 

distreu  after  tenancy  has  expired,  695,  n.  (h% 

avowry  when  rent  partly  due  from  intestate  and  partly  due  after  hit  death, 
694,  n.  (d). 

tenant  cannot  dispute  landlord's  title,  698,  o.  (a), 

but  may  dispute  derioative  title,  when,  id, 

or  show  that  the  landlord  s  title  has  expired,  id, 

effect  ofetiction  upon  landlord's  title  to  rent,  id. 

payment  of  rent  to  party  hadng  title  paramount,  699,  n*  (&)• 
denial  of  landlord'x  revereiooary  interest,  700. 
that  the  goods  distrained  were  privileged,  701. 
tender  of  the  rent  before  impounding,  id. 

Trespass. 

declaration  for  entering  a  house  and  distraining  goods,  710. 
plea  justifying  under  a  distress  for  rent,  760. — 5m  DuTana. 
replication  denying  the  tenancy,  761. 

that  the  goods  were  privileged,  id, 
that  the  plaintiff  bad  no  reversionaiy  interest,  id. 
eviction,  abandonment  of  distress,  &c.  id, 
plea,  fraudulent  removal  of  goods,  76*2. 
replication,  removal  befure  rent  due,  id. 

plea  justifying  expulsion  of  a  tenant  holding  over  possession,  728. 
pleas  by  landlord,  jusifyio^  entering  into  real  property,  750  to  756. 

to  a  house,  because  it  was  let  on  terms  that  tenant  was  to  repair,  which  he 

omitted  doing,  755. 
the  like,  because  rent  unpaid,  752,  n.  (i). 
to  a  farm,  for  breach  of  conditions  of  cultivation,  and  for  mortgaging  the  lease, 

756. 
by  incoming  tenant,  id, 

into  a  dwellinghouse  under  a  power  in  a  deed,  id. 
replication  making  landlord  trespasser  ab  initio  for  conveiting  goods,  &c.  id. 
plea  justifying  entering  premises  under  the  Small  Tenements  Recovery  Act,  766. 

LAND  TAX. 

plea  of  payment  of,  699. 

LEASES.— 5m  Landlobd  and  Tenant. 

coant  in  assumpsit  by  assignor  o.  assignee  of,  for  not  indemnifying  igainit  the  covenants 
with  the  superior  landlord,  140. 

Covenant, 

observations  in  actions  of  covenant  by  lessor  v.  lessee,  473. 

miut  show  legal  title,  or  equitable  interest,  and  covenants  in  gross,  id. 

venue,  when  local,  id. 
covenant  by  lessor  v.  lessee,  for  nonpayment  of  rent,  id. 

for  not  paying  taxes,  id.,n,(e). 
on  a  demise  of  railway  ^res,  id. 

when  leases  must  be  by  deed,  474,  n.  (g), 

term  should  he  stated  in  covenant  on  a  lease,  474,  n.  (p). 

exceptions  in  the  lease,  when  to  be  staled,  474,  n.  (q),  475,  n.  (s),  476,  D«  (a), 
and  477,  n.  (g). 
covenant  by  lessor  v.  lessee,  for  not  repairing,  &c.  475. 

entry  of  lessee  for  years  need  not  be  stated,  476,  n.  (A). 

when  plaintiff  muU  prove  commissive  wtute,  476,  n.  (e). 

repairing  covenants,  when  broken,  476,  n.  (d). 

age,  5fc.  ofpremius  to  be  connidered,  477,  n.  (t).  and  n.  (e). 

damages,  how  to  be  stated,  477,  n.  (/),  and  n.  (t)> 

voluntary  waste  must  be  affirmatively  stated,  477,  n.  (h). 
lessor  V.  assignee,  for  nonpayment  of  rent,  nonrepair,  &c.  478. 

liability  conjined  to  period  whilst  defendant  assignee,  478,  n.  (k). 

execfitor$y  underlessees,  mortgagees,  Jfc.  when  chargeable,  id,,  and  n.  (in}* 
assignee  of  part  of  the  premises,  478,  n.  (m). 
heir  of  lessor  v.  lessee,  479. 
devisee  of  lessor  v  lessee,  id. 
form  since  7  Will.  4  &  I  Vict.  c.  26.. 479,  n.  (x). 
form  by  a  part  devisee  and  part  heir,  for  a  penal  reot|  480. 
assignee  of  reversion  in  fee  v.  lessee,  id. 


"  demiHi."  "  griDl,"  &C.  imply  ihi*  coraDanl,  id.,  aoi  em  4B4,  i 
Jrrm  A_H  niarlgngiiT  t.  purrham-./dr  nD(  indcmHi/ilinE  "g"''" 
when  can  ihi  proper  rtmnJu.  434,  n.  (i)- 
letwe  I.  underlcuee,  for  ddI  repairing,  wbereby  foifeiluic  iacarn 
th«  like,  whereby  Uuor  lued  pliintiF  for  breachea  of  C( 


lumiidir,  id. 
tb*l  defeadant  did  raplir,  494. 

Ihal  plahiliffiuimla  nil  providt  mBtrrialt,  id.,  n.  (i). 
linAilily  under  camnanti  lo  npair,  id. 

bj  auigoee  of  >  leaie  deaying  luignnKot,  49S. 

.-id™«  (0  pr««  def,.da.t  auignr..  id.,  n.  (J). 

fubilify  of  eiteuim-,  tfc.  at  auigntt,  id. 
«fii,lig<,iuofb<.mkr«,,t.id. 
plaa  by  luigDee,  ■uignment  orer  before  braich,  496. 
liabilii^.  lie  ojuniguft.  in  „.ek  «M.  496.  n.  f-). 
plea,  utting  up  ikt  infcrcii  d/'b  Ihird  parly  noi  jniatd  *i  plai 
plea  that  prenisei  veiled  m  defeDdatil  and  annlher,  496. 
pleaa  lo  action  for  dod  repair ;   1 ,  ibil  it  occuired  ihraagh  tbiid 
iooabie  time  mt  elapied;  3,  Ihil  plainiifF  repaired  himMir,  49 
plea  10  UlioD  for  rent  by  Iranifeive  of  leiie,  paymant  to  tnoircrai 
that  pliiniitf  emered  uader  eltnw  of  re-<nli 
that  plaintiff  committed  a  forfeilura,  and 
compelled  derendint  to  pay  nnl  to  him. 


— Stt  ViNDons,  &C. 

LEAVE  AND  UCENSE. 
plea  of,  in  covenant,  497. 

ranrinl  hijuitifiid  Ay  parol  lintiu,  id. 

bal  tiuh  parol  tiffau  may  lemilima  Am  thai  thtrt  hat  btta  n*  In 
pin  of,  ID  treipaia,  715. 

liaat*  it  moeabU,  unltn  graut,  id. 
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LESSOR  AND  LESSEE.— &e  Landlord  and  Txn ant— Lb Aiii. 

LEVY. 

caM  against  a  sheriff  far  a  falsa  retarn  aftar.— 5m  Shbbiff,  612. 

meaning  of  the  word  "  levied**  in  wriu,  613,  n.  (  p  )• 
for  an  excessive  levy,  615.— 5ee  Shbriff. 

UBEL  AND  SLANDER. 

general  obs,  on  the  law  of,  562  to  567. 

verbal  slander  when  actionable  without  special  damage,  562. 

with  special  damage^  5(33. 
written  libel  when  actionable,  id, 
declaration  for  libel  or  slander,  mode  of  framing,  id, 
(a),  the  inducement,  id, 
(b),  the  colloquium,  564. 
(c),  the  publication,  id, 
(d  ),  statement  of  the  scandalous  matter,  id, 
(b),  the  innuendoes,  id, 
(f),  the  damage,  566. 

special  damage,  567  and  568,  n.  (h), 
malice  must  be  charged,  567,  Q.  (/) 
libel  in  a  newtpaper,  568,  n.  (e). 
iroiii«i//i6f/,  568,  n.  (/). 
tecond  count,  568,  n.  (g), 
against  a  society  for  the  protection  of  trade  for  publishing  the  plaintiff's  name  in  a  list  of 

persons  who  were  deemed  swindlers  in  trade  by  the  society,  575. 
for  a  libel  on  plaintiff  as  surveyor,  &c.  to  a  company,  id, 

as  a  civil  engineer  with  special  damage,  id, 
as  the  vendor  of  a  medicine,  id, 
by  a  servant  against  his  late  master  for  a  libel  whereby  plaintiff  lost  a  sitaation,  id, 
for  a  libel  in  giving  a  governess  a  false  character,  id, 
on  plaintiff  as  a  cook,  id, 
on  plaintiff's  title  to  an  estate,  id. 

Slander, 

for  verbal  slander  directly  charging  an  indictable  offence,  and  not  requiring  explana- 
tion by  inducement,  575.  . 
for  slanderous  words  not  directly  accusing  the  plaintiff  of  an  ofience  and  requiring 

the  aid  of  a  special  inducement,  576. 
for  slander  of  the  plaintiff  in  his  office,  id, 

in  his  profession,  577. 
in  his  trade  or-occupation,  id, 
form  imputing  dishonesty,  id, 
by  a  tradesman  for  words  imputing  that  he  would  be  in  the  Gazette  shortly,  not 

expressly  naming  him,  and  there  being  special  damage,  id, 
for  words  imputing  insolvency  to  bankers,  579. 

for  slander  imputing  to  plaintiff,  a  tradesman,  that  he  had  spread  a  report  calculated 
to  injure  a  public  sale  by  another  tradesman,  whereby  the  latter  refused  to  deal 
with  the  plaintiff,  id, 
for  slanderous  words  spoken  of  plaintiff  as  clerk  of  a  company,  id, 
for  slander  uf  the  plaintiff  as  chief  mate  of  a  merchant  ship,  id, 
for  a  libel  on  a  toll  collector  and  treasurer,  id, 
for  a  libel  on  an  assistant  overseer  imputing  false  accounts,  id, 
for  slanderous  words  of  a  coach  proprietor  and  seller  of  horses,  showing  special 

damage,  id, 
for  slandering  a  boarding-house  keeper  and  his  wife,  id, 
a  governess,  id, 

a  journeyman  in  his  occupation  whereby  his  employer  discharged 
him,  id, 

lAbel, 

for  libels  charging  crimes,  567  to  569. 

for  a  libel  directly  charging  an  offence  and  not  reouiring  any  iodncenent,  567. 

for  charging  a  gardener  with  larceny  in  stealing  plants,  &c.,  568. 

for  a  libel  in  a  newspaper  containing  a  report  of  legal  proceedings,  569. 

for  a  libel  upon  the  plaintiff  in  regard  to  the  evidence  he  had  given  as  a  witness  . 

under  a  commission  of  lunacy,  id, 
for  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange,  id. 
for  a  libel  not  directly  accusing  the  plaintiff  and  requiring  a  special  inducement,  id. 
for  libels  imputing  immorality  or  general  misconduct,  570. 

for  a  libel  charging  that  the  plaintiff  obtained  money  by  anfair  play,  id. 


8M 
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niiiT  by  roriouidritiog,  Ice,  drove 
Hldeaih.tii:.,S70. 

n  connecled  with 
tep-  wili 


UBEL  AND  SLANDEH— 

for  inipullTig  lli 

Tor  impuline  to  the  plaintiff  unFiif  pncticn  conn* 
far  ■  libel  cbatging  thii  plaifliilf  wtt  a  "  U«ck  il 

tor  *  libel  upon  plaialilT  id  b'n  oliice  at  mtjol  imputiog  peculilioa  is  l%f 
chiiily  fucicti,  id.  * 

Tnr  R  libel  an  ■  jutlicc  or  ibe  p«ie«,  id. 

00  oveisnn  of  ilie  poor,  j<l. 

00  cbanhwirdcni,  I'll. 

DO  an  alien  Turklib  dtigofDio,  id, 
for  Ulult  upm  iht  pUinliffin  hii  prn/oiti'i,  id. 
for  ■  libel  upon  id  ■llorD«y,  id. 

uixrnnficalina'i.STO.  11.(7). 

upon  t  proclOT  clmging  eilortion,  573. 

oil  an  atlomey  ind  vettiy  clerk  dF  1  patiib,  U. 

far  ilbili  m  tht  plcimi^  in  hii  tr„dt  or  eceupalim,  id. 

tm  *  libel  on  t  railway  conipiny,  id. 

on  a  banking  firm  chargiDg  Ihal  ihey  hid  (topped  pajawU,  il_ 
Ihe  like  by  one  of  a  Brm  Far  ■  timilar  cliarg-.  id.  j 

npun  plaintiff  a&  a  aiage  coacb  pinprielor,  id- 
cfiarging  that  a  cDtnmeicial  firm  we<e  a  awiailiiag  caoFenii  U. 

alander  of  a  Joniealic  urvmi,  579. 

For  ilandci  itoputing  la  a  pawnbroker  that   be  had  been  gDilty  oF  "  dufl 

for  ilander  of  a  bulcbei  in  hit  lude  ihal  he  used  two  balla  10  (lis  alerlyarJ,  i 
by  ■  policeman  againil  a  n)aj{i«trale  for  wotdt  ulieieJ    by  bim  la  ihc  inMal 
lion  of  I  caw   in  which   llie  polieeoiun  gaie    eviJencs    whcrcbjr    flii 
diiiniued.  630. 
fot  wurdi  actionable  only  id  leipecl  of  ip«cial  damage,  id, 
for  ilaEiiJei  o(  title,  Id. 
PtaBi.  - 

ptNl  ID  oiB»  for,  6SS,  nba.  I 

prjnfrgfd  eniBnuinicalina  nay  Itginn  in  tcldiiici  undrr  iis(  guilly,  U,      ^ 
fit  Itilandtr  iy  Ani'i'iniJ  H'ld  ui/r,  f^iniot  q/'iHarri«{«,  id,  ^ 

•rt«l  ■«  pripi((lCf.(    ^,^^F^|,|„,N, -,,(1.1.1!.  ij. 

••  u.  _ku  .  i:i_l  :.  .1..  .,  I  :      ,  ■'         .11 


plea  that  the  matter  published  ii 
pleajuslifym?  a  rharge  ol  msoly 


pleajiHtiryingahbelimputi 

e  P"iys 

my.  i.(. 

pkanfaiM.losyandpumen 

tunleteji?  Virl.  C.9J...  2,  id. 

replicplion  de  injuiii  in  an  a 

tion  for 

ibcl  und  «landei,  660. 

ERUM   lENKMLMTUM. 

pleaof.  iuifM(,js.  7W. 

iiirfrrl  ;.  fii  fKlmil  pini-itif 

,i..n,™*,.a.l./(.ifT.».-n9«n.750,oba. 

11  lie  ()rii;i',  p/ea  ij  ilf/ii.dui 

h.,,  b-f 

,  N.  p,..«..i...i  ii.(..ri,  yta„,  id. 

■nolbei  furm  justifying  ai  lervani 

oF  tha  Fi 

choldet,  751. 

,.i«iB/if,Aai.(J.i*i.a.iijfni7 

d,f,n.la 

I  i»u;J  in  0  tioltui  nonner.  781,  a.  (,>. 
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LIBERUM  TENEMENTUM— eontiRucd. 

■hniUrplea  in  c«se  of  copyhold  property,  751,  d.  (r),  and  lee  752,  n.  (x), 
replication  denyint;  authonty  of  freeholder,  751.  n.  (C). 

iea^efrom  freeholder  cannot  be  shown  under  it,  id, 
replication  stating  demise  by  defendant  to  plaintiff,  752. 

simiiar  replication  stating  demise  hy  defendant*!  agent,  752,  n.  (x). 

the  like  pleaded  hii  tray  of  estoppel,  id, 

replication  of  copuhold  grant,  id. 
plea  that  defendant  was  tenant  to  (he  freeholder,  giving  colour,  752. 

replication  of  entry  because  rent  unpaid,  752,  n.  (s). 

the  like  because  premises  not  repaired,  753,  n.  (6). 
replication,  denial  of  the  demise,  754. 
other  pleas  justifying  entry  into  real  property,  754  to  757.— Sst  Entbt— Lbitk  awo 

LlCBNSE — Tr  ESP  ass. 

LIEN. 

count  on  a  guarantee,  if  plaintiff  would  give  up.  129. 

fiiMst  be  specially  pleaded  in  detinue,  502,  ohs. 

but  not  in  trover,  684,  685. 

or  in  trespass,  743,  obs. 
plets  of,  in  detinue,  503 ;  law,  Ace,  503,  obs. 

by  a  tradesman  for  work,  503. 

by  a  pawnbroker.  504. 

by  an  attorney,  id,— See  Attorney. 

by  a  woolfuller,  id, 

by  a  warehousekeeper,  505. 

by  agreement,  as  security  for  money  lent,  506. 

by  bankers,  505. 

by  agft^ment,  as  security  for  moneys  lent,  506. 
replications  to  pleas  of  lien,  507,  508. 

tender  of  the  lien.  507. 

law,  8^e.,  and  how  lien  waived,  507,  n.  (h), 
release  of  the  debt  might  be  replied,  id. 

that  defendant  delivered  the  goods  to  a  third  person.  508,  and  id,,  n,  (i). 
effect  of  this  is  to  revive  owner*s  right  of  possession,  508,  n.(i). 

that  the  work  was  done  under  separate  contracts,  id, 

denial  that  the  goods  were  delivered  on  the  terms  of  the  lien,  508. 
avowry  by  carriers  for  a  general  lien,  696. 
eeue  for  falsely  pretending  that  defendant  had  a  lien  on  goods  sold  to  plaintiff,  553. 

lien  may  be  shown  in  trover  under  plea  of  not  possessed,  684,  n.  (t). 

also  in  trespass  under  similar  plea,  743. 

LICENSE. — 5m  Leave  avd  License. 
to  use  patent,  counts  for,  166. 

LIFE  POLICIES.— 5m  Insurance. 
pleas  on,  342  to  346. 

LIGHTRRAGE. 

indebitatus  count  for,  99, 206. 

LIGHTS. 

declaration  for  obstructing,  512. — 5^  Ancient  Liobts. 

plea  io  case  denying  right  to,  644. 

justifying  obstructing,  under  Railway  Act,  644,  o.  (0. 

LIMITATIONS. 

count  on  a  conditional  promise  to  pay  a  debt  barred  by,  157. 

general  ohurvations  on  plea  of,  in  assumpsity  356. 

plaintiff  cannot  avoid  its  effect  by  declaring  on  a  new  agreement  unlest  on  new  eon» 
sideratioH,  356,  obs. 
plea  of  the  statute  of  limitations,  356. 
replication  that  causes  of  action  accrued  within  six  years,  357. 

part  payment  by  esecutor,  joint  contractor,  ^r.,  357,  obs. 

what  writing  sufficient  to  take  debt  out  of  statute,  id, 

new  conditional  promise,  357,  358. 

course  of  evidence,  i^c,  id, 
replication,  that  plaintiff  abroad,  and  action  brought- within  six  jrears  from  his  return,  358. 
replication  that  defendant  abroad,  and  action  brought  within  six  years  of  his  return,  359. 
leplication  by  executor  that  testator  died  within  six  years,  and  plaintiff  a  reasonable  time 
after  death,  359. 


pita  of  Iha  lUtutc  in  eiia,  660,  lav ,  Ifc,  in  nam. 
Triatr. 

ptci  of  the  >t*IDle  in  troTcr,  Uw,  &c.  689. 

pleaorthcitituieiobaria  nplevio,  701. 

10  ■  cogDiunce  for  reni,  that  tbe  dutioa  w»«  raida  within  twcal 
ihg  time  whoa  the  right  accrued  to  a  peiwD  tbnmgh  wbooi  ti 
thai  iuch  perwn  diicoDtiDned  raceipi  of  real  moie  ihao  laenl 

Trapau. 

plaa  of  the  ilalule  in  impau,  716. 

10  reil  propert;,  767. 
LITERARY  PROPERTY. 

caie  for  piucy  of,  S37,  pleas,  &c.  647. — S*t  CoriaicBT. 

DLY  SOCKTT. 

ID  by  treasaier  of,  14. 
CODDI  OD  a  ooie  ekcq  io  irutteei  of,  112. 
plea  to  a  oota,  ual  it  wa>  given  to  a  loan  (oeiety,  acid  wai  not  la  1 
notice,  989. 
(AMTMliaai  on  pUai  to  Noftt,  ife.  givn  b>,  361. 

LOCAL  AND  PERSONAL  STATUTE3.-Sm  Norici  of  Acnow. 
•hat  arc,  737,  n.  Oh 

Elea  of  no  noun  of  action  under,  737. 
irm  of  notice  of  ictioa  to  be  given  under, — Su  ArrmMS  !!• 


a  herlol,  766. 

L033. 

of  bill  of  eicbaoge,  plea  of,  384. — Stt  Bilm. 

ef  gnodi,  nmnt  ugaimt  a  bailtifnr,  76.  D.  (a).— 
caae  agaiml  a  carrier  for,  524. — Sa  Ciaiiaa. 
of  ihip,  plea  denying,  336. 
of  goodi  burnt,  339.— 5m  iHiiraaiici. 


10  abide  tha  remit  of.  319. 
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MAINTENANCE. 

plea  of»  to  an  attorney's  bill,  328. 
case  against  an  attorney  for,  581. 
plea  of  roaiotenance,  id. 

MAKER  OF  NOTE— 5tf«  Promissory  Note. 
counts  against,  169. 

MALICIOUS  ARREST  AND  PROSECUTION, 
general  observations,  581. 

tDhat  plaintiff  must  prove  to  maintain  action  for,  581,  obs. 

judge  mu$t  decide  law,  jury  facts,  id. 

vjhat  evidence  of' malice,  id. 

tohat  plaintiff  must  prove  in  action  for  malicious  criminal  proceedings,  586,  0.(s). 

new  county  courts  have  nojuriidietion  in  this  action,  id, 

actum  for  malicious  prosecution  maintainable  if  any  assignments  of  perfury  unfounded, 

686,  n.(j). 
tchat  necessary  to  maintain  action,  581,  obs. 
judge  must  apply  the  law,  id. 
malice  mutt  be  proved,  id. 
for  maliciously  ^and  without  probable  cause  for  believing  that  the  plaintiff  was  about  to 
quit  Eneland)  procuring  a  judge's  order  for  a  capias  (under  1  &  2  Vict.  c.  110,  s.  3), 
on  which  plaintiff  was  arrested,  581. 

there  must  have  been  imposition  on  the  judge  to  maintain  this  action,  582,  n.(p)> 
for  maliciously  causing  plaintiff  to  be  arrested  when  there  was  no  debt  due  warraatiog  the 
arrest  for  the  sum  for  which  plaintiff  was  detained,  583. 
termination  of  the  proceedings  should  be  shown,  583,  n.  (t). 
what  damages  recoverable,  id. 
against  the  plaintiff  in  a  former  action,  who  having  issued  two  concurrent  writs  of  capias 
into  different  counties,  one  of  which  was  executed,  and  the  debt  thereupon  paid,  neglected 
to  countermand  the  second  writ,  whereby  it  was  executed,  &c.  584. 
for  negleetiHg  to  countermand  a  ca.  sa.,  id, 
for  rejusing  to  receive  debt  and  costs  on  a  ca.  sa,,  id. 
Other  Forms  for  malicious  Injuries  in  Actions,  8fe,  585. 

against  a  client  and  bis  attorney  for  not  releasing  the  plaintiff  after  satisfaction  of  debt 

and  costs  in  an  action,  id. 
for  a  malicious  arrest  without  regard  to  a  set-off,  id. 

on  a  warrant  of  attorney  without  regard  to  the  defeazance,  id. 
for  maliciously  issuing  execution  on  a  warrant  of  attorney  for  a  larger  sum  than  was 

really  due,  id, 
•for  maliciously  issuing  execution  on  a  cognovit,  id. 
for  a  malicious  arrest  pending  another  suit  between  the  same  parties,  id. 
for  maliciously  causing  the  plaintiff  to  be  outlawed,  id, 

an  extent  to  issue  against  plaintiff's  goods*  id. 
for  arresting  a  privileged  witness,  id, 
for  maliciously  issuing  a  fiat  in  bankruptcy,  586. 

For  malicious  Prosecutions  of  a  criminal  Nature,  586. 

for  maliciously  procunng  a  warrant  for  felony  against  the  plaintiff,  on  whicb  he  was 
arrested  and  remanded,  and  afterwards  preferring  an  indictment  against  him,  which 
was  ignored,  id. 

action  maintainable  if  any  assignments  for  perjury  unfounded,  586,  n.  (s). 

for  maliciously  charging  plaintiff"  with  uttering  threats  against  defendanVt  life, 

586.  n.(a). 
for  maliciously  obtaining  a  search  warrant,  and  eearching  plaintiff's  house,  id. 
for  a  malicious  prosecution  for  perjury,  588. 

for  maliciously  procuring  another  to  make  a  false  charge  before  a  magistrate,  id. 
for  a  malicious  charge  before  a  justice,  who  discharged  plaintiff,  id. 
for  maliciously  procuring,  &c.  a  search  warrant,  id. 

a  conviction  before  a  magistrate,  id. 
exhibiting  articles  of  the  peace,  589. 
for  a  malicious  prosecution  before  a  court  martial,  id, 

by  a  tenant  against  his  landlord,  for  maliciously  charging  him  before  a  magistrate, 
under  the  Police  Act,  with  having  (three  months  t^fore)  wilfully  damaged  his 
premises,  id. 


Pleat. 


not  guilty  denies  malice,  prtAable  cause,and  arrest,  641. 
but  not  determination  of  the  proceedings,  id.  and  661. 

^010  to  plead  when  several  assignments  of  perjury,  and  tome  onlyjuttifiahle,  661,  obi. 
plea  to  an  action  for  malicious  prosecution,  that  it  was  not  determined,  661. 


MARKETS. 

ciw  for  diiturbance  at,  6B9. 

plm  thcnlo,  661. 
MARRIAGR.— j>t  HuiBAMD  axd  Win. 

CQUOl  (or  breach  at  promite  of,  I5B. 

nwt  hdI  lt€  in  icriting  ar  ilamprd,  in/anl'i  pmtiM,  ft;.  16A.  B.  <i) 
rtf  Hiul  uAm  Ruit  U  itaitH  and  pritztd,  J  SS,  n.  (f ),  uid  159,  n.  (i 

eoanl  where  defenilinl  tii  mirrifd  inolher.  ia9. 

the  like,  when  deFrndinl  diwhargcd  plain tilT  rram  rcquiriDg  perfonninet 

the  like,  on  b  condiiioml  pramiK.  leo. 

plai  of  plaintiff'a  covrnura  in  abutment,  S13. 

plea  ofderrDdanl't  ronenura  in  abalenieDI,  314. 

replication,  denial  oF  Ihe  marriage,  id, 

plat  erplaintiir'*  cnvenurc  ii 

Kifr,  317.— Sm  Covrntuai. 
plH  to  aelioD  for  breach  of  prvmiae  of  manlag*,  ibal  plaintiff  miacoi 
the  piomiie,  363- 

rtj4nnca  It  nihtr  dtftnrn.  363,  n.  <d>, 
the  like,  Ihal  plaintilT  miaconduc)«d  bericif  berore  ihe  pramiae,  303. 

MARSHAL  OF  LONDON. 

plea  bv,  JDslifjin;  nmoving  plaiatliT  from  a  atreel,  T3T. 

of  the  Q.  B.  prlion,  c>H  against,  for  an  eacape,  546.~Sr»  Eauri. 

MASTER  AND  SKBVANr.-S«  AoawT— Ajpmkiici— B*iun— V 
Dtelarcii-itii  in  Auuaipiil. 

■pecial  connt  for  wage*,  160. 

coannl  r«™r  i/juitifiablfi  Hlimimd.  160.  n.  (f). 
coinmon  indvbilaiua  count  for  aiigea.  161. 
by  lervanl  for  ■  wionglul  diicharge  from  tervice.  ij, 
irAdt  dtfhralhn  iWd  btijitcial.  161.  n.  (d). 
vhtii  tndahiluiiii  eBimt  mil  hiK  inffiei,  id. 
dtmnlie  Hrrmil,  hew  to  imtt  rxnirwl,  id. 
fmerai  fttrjng  ii  kiriitg J'nr  a  ytar,  ettipl  mtuiali,  id. 
tthni  an  miniali,  td. 
bj  a  dometlic  acmnt,  diimived  wllhoDt  a  iDonth'i  waTniD|,  IS 
hj  an  edilor  of  a  newapaper,  for  ■  wrongful  diamitaal,  id. 
(he  like,  hjr  an  editor  of  a  periodiral.  id. 

by  a  printer  tgaiDil  a  publiiher,  id. 
by  an  actor  v.  manager  of  thelln.  id. 
by  a  minafier  of  a  cotton  ficlory,  164. 
hT  (  aupeiinlendeol  of  coal  woika.  t'd. 
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MASTER  AND  SERVANT~iron(inii«<2. 

tohgn  unneeetuary  to  plead  set-off,  231,  obs. 

ditchar/re  of  servant  for  mUeonduet  before  wttgu  dug  may  bs  Mkmon  undtr  turn 

atsumpsitt  id, 
but  not  unleu  dismissal  actually  took  place,  id, 

so  may  shitw  under  non  auump»it  that  servant  was  master's  mistress,  id, 
plea  to  an  action  for  discharging  a  singer,  that  she  was  incompetent,  363. 
plea  to  a  count  for  discharging  a  teacher  at  a  school,  that  be  misconducted  himself, 

364. 
the  like,  by  surgeon's  assistant,  364,  n.  (g), 
the  like,  by  a  clerk,  id, 

sufficient  to  prove  part  of  plea,  motives  cannot  be  inquired  into,  id. 
replication,  that  plaintiff  absent  by  defendant's  consent,  illness,  and  offer  to  rttum«  366 
plea  for  discharging  a  servant,  dismissal  by  due  notice,  366. 

for  drunkenness,  id.  n.  (t). 
for  unauthorized  absence,  id. 
Covenant. 

covenant  on  an  apprenticeship  deed,  468. — See  Apprentices. 
pleas  thereto,  491. 

Cote, 

case  by  a  master  against  defendant  for  injuring  his  servant  by  careless  driving,  622, 

n.  (0* — See  Carriages — Case. 
for  seducing  plaintiff's  daughter  and  servant,  589. 

toss  of  service  the  gist  of  the  action,  84,  obs. 
for  enticing  away  the  plaintiff's  workmen,  whereby  he  was  unable  to  complete  an 

agreement,  &c.  590. 
by  the  master,  for  an  injury  done  to  his  servant  by  careless  driving,  592. 
the  like,  for  injury  by  a  ferocious  dog,  593. 

bv  a  railway  company  against  an  engineer  for  not  preparing  plans  in  time,  607. 
plea  that  party  seduced  was  not  the  seivant  of  plaintiff,  661. 

Trespass, 

count  for  seduction  of  plaintiff's  daughter,  708. 
plea  justifying  expelling  servant  from  a  house.  729. 
plea  justifying  moderate  correction  of  apprentice,  735. 
the  like,  of  a  mariner  acting  mutinously,  id,  n.  (g), 
new  assignment  of  excess,  &c.  736. 

MAYHEM. 

count  in  trespass  for,  law,  &c.  704. 

MEMBER  OF  PARLIAMENT. 

commeocement  of  declaration  against,  17. 

debt  for  bribery  at  election  of.  424. 

case  for  refusing  plaintiff's  vote  at  election  of,  601. 

plea  of  an  illegal  agreement  to  abandon  a  petition  against  the  return  of,  327. 

MEMORIAL  OF  AN  ANNUITY. 

plea  of  non*enrolment  of,  445,  and  for  other  pleadings  see  Annuity. 

MENIAL  SERVANTS. 

count  by,  for  dismissal,  &c.  162. 

vohat  are,  161,  o.  {d). — See  Master  and  Servant. 

MERCHANTS'  ACCOUNTS. 

not  now  a  replication  to  plea  of  statute  of  limitations,  357,  obs. 

MERGER. 

of  simple  contract  debt  in  specialty,  when  may  be  shown  under  non  aHnmpiit,  327,  and 

233,  n.  (y), 
plea  of,  in  assumpsit,  233. 

MESNE  PROFITS. 

trespass  for,  after  recovery  in  ejectment,  713. 
pleas  in  trespass  in  actions  for,  767. 

MESSUAGE. 

trespass  for  breaking  and  entering,  710. 
what  comprised  in  the  term,  710,  n.  (a). 

METROPOLITAN  POLICE.— Sm  Police  Act. 

plea  justifying  imprisonment  under  police  act  for  abusive  language,  734* 

for  wantonly  ringing  door  bell,  740. 
iiolic«  of  action  under,  794. 


which  got  toMC  RDi)  iojnred  pll 
Hii  luiiEiiDE  a  lerocinus  uug  id  go  It  Urge  which  imnied  ibe  pluD 

May  T.  Burd'K,  16  L*»  J.  64,  Q.  B. 
bj  «  iDHlcr  for  id  injunr  doDC  to  hit  ipprccitice  b;  delendant'i  d( 

dttnage  for  lb«  lou  of  the  apprentice'!  Hrvicei  during  the  nhol< 

■em,  593. 
Tor  JDJniiet  occaiioned  bj  derendant'i  oi  running  it  the  pliinliff,  U 

pies  that  the  dereodiDl'a  dog  iiliclied  the  plaintiff  btcaDie  ba  lniti 
thai  ihe  pliintifl'  peniited  ia  approaching  the  dog  rhough  war 
in  (reapau  juiliFjing  leiaing  callle  damage  (eaunt,  744. 

ihootiDg  dog  (or  UeipiuiDg  on  cloie,  T4j 
for  itlickiag  plaiDlilF.  id. 
for  worrying  iheep,  id. 
jaatir^iDg  turoing  ihcep  oot  of  cltiae,  and  icpl 

MISDESCRIPTION  OF  CONTRACT  IN  ASSUMPSIT 

nay  b4  lahtn  adamlagt  o/'undtr  noa  atiampiit,  319.— Sw  NoK  AaiVMr 
MISJOINDER. 

aj  itftndant,  mny  bt  jAAum  uiidrr  nan  aMitm^url,  V2S. 

it  •  ffwd  iA;tcliini  on  vHl  of  trror,  id. 
MISNOMER. 

daclarBlion  igiiiiit  darendaoi  med  bj  a  wrong  Dame,  4. 
Aov  eernttti  in  a  pUa,  21,  a.<>). 
tf  plaintiff,  CDRHf  umcH  ^,  2. 
MODELS. 

pine;  of,  533.— Sh  CorYHinHT. 
MODERATE  CORRECTION.— Sm  Cdrricttoh. 

plea  of,  bj  the  maaler  of  an  apprentice,  ciptatn  nf  a  >hip.  &c.,  735. 
MOLLITER  MANUS  IMPOSUIT.— 5(.  AaaAnL-r— iMMiiomimKr— Tw 
piea  oF,  in  aeU  defence,  723. 
the  like,  to  piereni  penons  fighting.  733. 
iha  like,  in  defence  of  hauie,  land,  &c..  736. 


Khtn  bill  of  exchangt  n 
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MONEY  LENT. 

iodebitatiu  coant  for»  46. 

iftet  of  g€n$ral  iuM  wh$n  pUadid  to,  228,  and  see  367. 

MONEY  PAID. 

indebitatus  coant  for,  46. 

turn  auumpsit  deniti  money  wot  plaintijTt*  229. 

instuneet  of  pleat  to,  amounting  to  non  auumpsit ,  id, 

partnerthip  of  plaintiff  and  defendant  may  be  thown  under  non  attumptit,  id, 

ilUgatity  of  contideration  thould  be  pleaded,  367,  325. 

MORTGAGE. — See  Landlord  and  Tenant. 

payment  to  mortgagee,  when  admii§ible  under  non  auumptit  in  action  for  ute  and 
oceupaticn,  228. 
debt  on  a  mortgage  bond,  422. — See  Bond. 
replication  to  plea  of  perfonuance  of,  463. 
debt  on  a  moitgage  deed,  431. 
coTeoant  on,  485. 

plean  to,  that  the  money  toat  not  demanded  at  required  by  the  deed,  id, 

for  not  paying  premiumt  of  insttranee,  id. 

if  no  covenant  to  pay  the  money,  debt  lietfor  money  lent,  id, 
pleas  to  covenaot  on  a  mortgage  deed,  497. 

the  mortgagee  of  a  lettee  may  maintain  toatte  ▼.  attigneet  of  tenant,  558,  obs. 

vihen  mortgagee^  title  it  a  good  annoer  to  landlord**  claim  for  rent,  698,  n.  (a),  and  228* 

payment  rfrent  to  a  mortgagee,  700,  and  228.  title  Landlord,  ice, 

covenant  by  a  mortgagor  v.  purchaserfor  not  indemnifying  againtt  mortgagee,  484,  il«(«). 

MULTIFA  RIOUSNESS. 

demurrer  for,  33,  37,  42. — See  Duplicity. 

MUSIC. 

case  for  infringing  copyright  in,  531,  n.  (t).— .Se«  Copyright. 

MUTINY. 

plea  in  trwpau  justifying  imprisonment  for,  734,  and  735,  n.  (g), 

MUTUAL  CREDIT.— 5ef  AssiONais— Set-off. 

plea  of,  in  actions  by  assignees  of  a  bankrupt,  393. 

other  forme  rej  erred  to,  id,,  n.  (/). 
replication  in  denial,  394. 

NAME. 

initiali  of,  in  declaration  on  bill,  81,  n.  (f),  n.  ((),  and  21,  n.  (tf). 

NECESSARIES.— Sm  Board— Rent— Use  and  Occupation. 
indebitatus  count  in  assumpsit  for,  165. 
replication  of,  to  plea  of  infancy,  330,  331. 
rejoinder  in  denial,  331. 

NECESSITY. 

right  of  way  of,  781,  and  779,  n.  (i).— Sm  Wat. 

NEGATIVE  PREGNANT. 

demurrer  to  a  plea  for  containing,  39. 

NEGLIGENCE.-— &e  Carelessniss— Case. 

assumpsit  against  agent  for  negligence  in  sale  of  goods,  51,  52. — See  Aornt. 
against  a  distraining  broker,  541,  542.— ^e  Broker — Distress. 
against  attorney,  69,  70,  law,  &c.,  68,  n.  (n). 
against  a  bailee  for  negligence  in  repairing  goods,  76. — See  Bailee. 
against  a  farrier  for  not  taking  care  of  horse,  117. 
against  carriers,  &c.,  99,  524. — See  Carriers. 
against  the  hirer  of  goods,  130,  517. — See  Hire. 
negligence  in  taking  ttolen  bill  of  exchange  no  defence  unlett  fraud,  283,  Q.  (d). 

Cote. — See  Carelfssnsss,  519 — Nuisances,  594. 
against  attorneys  for,  515. — See  Attorneys. 
for  placing  gravel  on  <a  public  road,  519,  524. 
against  railwsy  companies  for  neglect,  management  of  their  trains.— 5m  Carrier, 

521,  524. 
for  negligence  in  navigating  ships,  616. — See  Ships. 

in  working  minea.— 5m  Mines,  621,  523, 696. 


ID  caK,  itnM  ibit  defcDdtDl  wai  btiJee,  644. 


rtuTValumi  iktreon,  367. 
Mcnwrv  whta  dielaratim  ai  gntral  w 
•  lilfr  icA«n  plM  nanti  rfMJaralinii,  id., 
1  of  aew  ■uigatncQl  ia  aiiumpul,  368. 


jiiMmcl  wilh  iff  inj'iirij,  ifdtrUra 


ahia  fnptr  intltai  of  di  iNjNrid,  718. 

fniD  of  new  •uignmeiit  of  aaoiher  lmpi»,  710. 

of  Mce»  to  pica  of  correeliDn  ef  KhocillM;,  736.— 

plaintiff  ihottld  nfwiuiigii,!/'  deftiulaat  intar. 


at  laidiaidt  eomttmuamt 


Iha  lika,  thai  sheriff  broke  open  oi 

jndgDieiit  bj  defanlt  U,  770. 
pijiMDt  into  court  to,  TIG,  lod  770, 1 

NEWSPAPERS. 


NIL  DEBET.— 5h  NoNatiiM  Xi)p«bititu>. 

mug  bt  plMdid  6)r  ttaditt,  442.—^  SiaTurt. 

ttKttqnmcn  of  pfndjiif  it  in  Miiiapfit,  33t. 

nplic4iioa  of,  U  ple»  a(  ut-off,  391.— 5m  Sit-oif. 
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NON  ASSUMPSIT-eontinticd. 

General  observations  od  the  effect  of  Doo-assampsit,  216  to  224. 
wcrdt  of  the  new  rutet  reitrirting  iu  effect,  216, 217. 
objects  of^-to  teparate  law  and  fact,  216. 
to  prevent  surprise,  id, 
to  diminish  expense,  id, 
special  count,  its  effect  when  pleaded  to,  217. 
does  not  deny  inducement,  id, 

but  denies  contract  alleged,  i,  e.  the  consideration  and  the  promise,  218. 
failure  of  eontideratinn  when  denied  by,  219. 
misdescription  of'  contract  may  be  shown  under,  id, 
so  also  omission  of  term  of  the  contract^  id.,  2*20. 
special  plea  cannot  add  a  term  to  contract,  id. 
when  pleaded  to  indebitatus  count,  may  show  debt  not  payable  on  requnt,  id, 
or  any  contract  inconsistent  with  that  declared  on,  221. 
or  may  show  non-performance  of  condition  precedent,  id,,  226,  385. 
unless  the  consideration  be  executory,  221. 
facts  whence  promise  implied  denied  by  non  assumpsit,  222. 
instances,  property  in  goods  sent  by  carrier,  id, 
lease,  when  tenant  holds  over,  id, 
promise  deducihle  from,  judge's  order,  223. 
may  show  under  it  Statute  of  Frauds  and  defective  stamp,  id, 
breach  of  promise  not  denied  by  non  assumpsit,  id, 
but  damages  may  be  reduced  under  it,  224. 

Alphabetical  list  of  its  effect  in  particular  cases,  224  to  231. 
Su  also  the  various  titles  ia  their  places,  injra. 

Account  stated, 

may  show  errors  in  the  account,  224. 

or  that  defendant  only  collaterally  liable,  id, 

but  not  fraud  or  illegality,  id. 

nor  that  subsequent  account  was  in  plaintiff's  favour,  id. 

Agent. 

denies  the  retainer  and  promise,  224. 

but  admits  the  request  to  account  and  the  refusal  to  do  so,  id. 

Alteration  of  written  demand, 

avoidance  under  stamp  laws  by,  225.  ^ 

distinction  whether  instiument  declared  on  in  its  altered  or  unaltered  form,  id* 

Ap^hecaries, 

certi6cate  to  practise  as,  denied  by,  225. 

Attorneys. 

in  action  for  bill,  denies  the  retainer,  the  services,  and  that  charges  were  reasonable, 

225. 
may  show  under  it  negligence  or  incompetency  of  plaintiff,  id, 
or  that  work  was  to  be  done  for  costs  out  of  pocket,  id. 
but  must  plead  specially  that  work  was  done  under  illegal  agreement,  id, 
unless  such  illegality  makes  work  useless,  226, 
in  actions  against,  for  negligence,  denies  that  plaintiff  was  an  attorney,  id. 

Bailee, 

denies  receipt  of  goods  for  purpose  alleged,  226. 
but  admits  return  of  them,  6lc.,  id. 

Carriers, 

words  of  the  new  rules  respecting,  226. 

denies  that  defendant  was  a  carrier,  id, 

and  the  plaintiff's  property  in  the  goods,  id, 

contract  qualifying  common  law  liability  cannot  be  pleaded,  id. 

Bills  of  Exchange, 

when  non  assumpsit  may  be  pleaded  to,  226. 

payment  into  court  to  part,  and  no  damages  ultra,  bad,  id. 

Consideration, 

performance  of,  not  denied  by  non  assumpsit,  221  and  326. 

Copyright  bargained  and  sold, 
writing  denied  by,  226. 

Credit  unerpired, 

cannot  be  pleaded,  227. 

PAET  II.  3  M 


uiicnder,  eviciioo,  (kc.  muU  be  tpeci*)!}  pleaded  to  tpecia)  coi 

UDanrj  *nd  amooul  of  icdi  due,  denied  bj,  when  pleaded  to  ii 

mortgigee  compelliDg  delCDdaal  lo  pa;  rent  to  him  maj  beikowi 

lit,  22S. 
eictpt  (0  anean  doe  before  notice,  id, 

Lumiry. 

•heo  niaj  be  fbown  nuder,  33B. 

Mcat^had  and  ttieiatil. 

motiJi  of  tbe  dch  nitei.  228. 

ma;  ihow  uadet  dod  auumpiit  that  manejr  received  for  ow  of  lb 

or  that  dehaJanl  had  power  of  rcimburiiDe  himielf,  id.,  232.  ob 

or  w«  lo  hive  iien,  or  money  when  received,  id, 

tmileet,  auigneei,  ilike holder*.  Ate,  need  doI  in  general  plead  i] 

deniei  the  loan,  228. 
Mrnity  paid, 

deniei  that  mooey  wag  plaintiiT'i,  S39. 

iDirancea  of  pleas  to,  amauoting  lo 

may  ihow  under  it  tlial  plaintifl  an 
Hmjendrr  tf  a  plaintiff. 

may  be  thows  under  non  auurapiil.  339. 

miijoiader  a(  defeodanl  a  defence  under  il,  id, 
PtTtntrthip  nffliiinlif  and  diftndant. 

may  be  thoviD  under  uan  auumpsil,  229. 

whan  one  partner  may  tue  another,  id, 
Baciudid  coBlract. 

wheii  may  be  ihown  under  non  auumpiit,  329.  384. 
SaU  of  land. 

DO  proper  convevauce  of,  may  be  ihawD  under  di 
IMJRl,  &c."  407. 
SaU  tf  goodi. 

may  ehow  under  nou  auumpiit  thU  pwdi  weia  mnhleM,  330,  3 

initaocei  of  faully  pleai,  id. 

pirl  noD-performanca  of  eolire  contract  ma;  be  ehown  nader  doq 

U  alio  credii  oneipiied,  id. 

and  payment,  if  immediite  on  the  talc,  id. 

alio  adultery  ol  wife,  id. 
Sti-tf. 
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NON  ASSUMPSIT— ronlinutd. 

may  reduce  value  id  Quantum  meruit,  by  showiag  that  defendant  did  the  work  him- 
self, or  that  servant  aitmisted  before  wages  due,  or  no  contract  between  them,  at 
that  plaintiff  was  defendant's  mistress,  231. 

NON  CEPIT. 

plea  of,  in  replevin,  692. — See  Rfplevin. 

NON  COMPOS  MENTIS.— .Sm  Lunacy,  228,  362. 

NON  DAMNIFICATUS. 

plea  of,  to  an  indemnity  bond. — See  Bond,  452— Rejoinder,  &c. — Repucatioms. 

NON  DETINET.-Se«  Detinue, 
plea  of,  502. 

NON  EST  FACTUM. 

plea  of,  to  debt  or  specialty,  443. 
the  like  craving  oyer,  id. 

effect  of  flea  of',  in  eovenaut,  489,  obs. 

NON  JOINDER.— &•  Abatement,  210— Covbbture. 
form  of  declaration  in  second  action  after  plea  of,  7. 
plea  in  abatement  of,  213. 

the  nonjoinder  of  a  plaintiff  may  be  thown  under  non  auuwiptitf  229* 

NON-PAYMENT  OF  BILL. 

notice  of,  when  to  be  stated,  83,  n.  (t). 

NON-PERFORMANCE  OF  CONDITION  PRECEDENT. 

may  be  ihown  under  non  assumpiit,  221.— 5«e  Sale  or  Goods,  230,  and  385,  obs. 

NON  TENUIT. 

plea  of,  in  replevin,  698. 

NORWICH  UNION  INSURANCE  COMPANY, 
case  for  falsely  representing  solvency  of,  554. 

NOTES,  PROMISSORY. 

counts  on,  167. — See  Bills— Promissory  Notes. 
pleas  on,  379. 

NOT  GUILTY. 

Eorm  of  plea  in  case,  642. 

obtervations  as  to  the  effect  of,  in  case.  637  to  642. 
assertion  of  private  right  not  denied  hy^  aliter  of  public  ri^ht,  637. 
wronfful  character  of  the  act  complained  of  not  in  issue,  id, 
what  tt  denies  in  actions  of  crim,  con.,  sedurtitm,  t^e,  id.  and  651. 

against  a  carrier,  638. 

for  fraud,  deceit,  5fc.  id. 

libel  and  slander,  id, 
if  both  plaintiff  and  defendant  in  fault,  that  a  defence  under  it,  id. 

Alphabetical  list  of  defences  admissible  under,  639  to  642. 

Agent. — Drawing  bill  without  authority,  639  and  643. 

Ancient  Lights, — Denies  mere  fact  of  obstruction,  id,,  643. 

Collision  of  Carriages. — Admits  that  bath  plaintiff  and  defendant  were  respectively 
paesested  of  the  two  carriages,  id,  and  644. 

Carriers. —  Words  of  new  rule,  id,  and  see  645. 

Escape.'^ Denies  not  arresting  on  opportunity,  id,,  and  see  649. 

Fraud. — Denies  false  representation,  secus  of  saU,  when  that  it  in  istue,  scienter, 
Sic.  640  and  650. 

Husband  and  Wife, — Does  not  deny  marriage,  id.  and  651. 

Landlord  and  Tenant, — Distresses,  reversionary  interest,  toaste,  i^c,  id,  and  653. 

Libel  and  Slander, — Denies  malice,  id,  and  655. 

privilegtd  communication  may  be  given  in  evidence  under,  640. 

law  as  to  what  is  a  privileged  communication,  id, 

denies  special  damage,  when,  id, 

what  renders  it  necessary  to  prove  inducement,  id. 

mitigation  of  damages  may  be  given  under  it,  id, 

MaUeious  Arrutand  Prosecution, —  Denies  malice  and  probable  cause,  641,  and  see 
660. 

3m2 


pin  to  pin  of  tbc  trwpmg,  715. 

NOTICE  OF  ACTION. 

■:«■■  >/,  ■Nil  be  ipKiaUy  pUaJti.  330. 137. 
plea  of  no  aoticc  of  tclion  u  iiqiilrcd  bj  >  locit  id,  T37. 
Ui«  like,  b;  bulifT  of  infenor  court,  737,  a.  (k). 
rhat  atu  art  lani  mud  ptruul,  737,  D.  (f ). 
ilf/iadaKi  mhM  Asm  atitd  boni  jCdc,  and  fwd  rvBuaUc  (raani 
«..«,  within  Ht  ti.lN>.,  73T,  D.  {-). 
form  of  notice  of  kction,  Appk>dii  I.  p.  794. 
ifamla  Ttquiring  Ktlicr,  l(c.  id. 

NOTICE  OF  DISHONOUR  OF  BILLS. 

pin  dtpjiog.  36B.— 5»  Billi. 

of  nan  tcceplince,  370. 
NOTICE  OF  DISTRESS. 

cue  for  DDl  giriog.  631. — Set  DiaTim. 

NOTICE  OF  NONPAYMENT  OF  BILL,— S«  Biiu. 

whtH  la  bt  imrnl  in  drtlaraiiar,  B3,  n.  (i). 

vAeauCHiAf,  S7,  n.  (_b). 
NOTICE  TO  PLEAD. 

piteiice  reipectiog,  20, 31. 
NOTICE  TO  QUIT.-Sai  Duthim— L^i-ouiaB  two  TBMiWT. 

debi  for  double  Tsloe  lot  hnldiDji  oirer  iner,  439. 

plea  in  treipau  jniti^ioi  enleiiDg  propcrlj  after,  766. — Sm  Eittbt 

pica  of,  in  (ction  for  real,  3S3. 


(CE3.— Sta  C* 

ILEWICM— C* 

■  -NlDLiaiHCI-WAT 

gtmrat  nitfrvgl 

ant  on  dnhmtia 

«  ,„  «i^jcr.  &B4. 

Wkn  d,}€„d<.»t 

abtt  fro-  Mnljii 

oar.  cj.  id. 

for  pl»ciDg  fioit 

nglinbenonlh 

a  Th.BM».  whereby 

be 

tCCCM 

botlK,  which 

■bulled  on  the  n 

Ter,  «u  ohttmclad 

id. 

/i^noto.ingdo 

a  cara  in  polling 

down  ■  hoiiu  idjoi 

ing 

bopl 

(or  pullintE  down  i  bou>e  adjoiniDg  the  pliinliiT'i,  and  diaiorti 
pliinlin'i  boun  (he  being  eotilled  to  the  lopporl  of  locli 
fonndaliODt),  without  ihoring  up  pliiolilF'f  houie,  kc.  ^6. 
igainit  Ibe  propriator  of  a  neigbbouring  bonae. 

for  obatmcling  Ibe  fooiwiy  lo  plaiolilf' i  hoow  by  t  buildi 
for  lo  negligently  pulling  down  hii  home,  Ihil  bricki,  Uc 
for  nndermiDiog  the  party  irill  bclween  the  bouNi,  id- 
plea,  liceoee  From  loid  mijor  of  LoodoD  lo  eiecl  iha 
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NUISANCES— rontinueff. 

for  setting  spring  guos,  601. 

for  injury  by  a  guo  being  entrusted  to  an  unfit  person,  id, 

for  wrongfully  placing  scythes  in  a  public  street,  whereby  plaintiff  was  injured,  id, 
for  annoying  piaintiflP  by  placing  lighted  brimstone  in  a  church  tower  where  plaintiff 
was  ringing  the  bells,  id. 

Pleas. 

obtervatiom  on  pleas  to  actions  for  nuisances,  663. 
justifying  removing  defendant,  on  the  ground  of  his  obstructing  a  passage  ordered  by 

the  lord  mayor  of  London  to  be  kept  clear,  737. 
justifying  removing  goods  for  encumbering  a  close,  746. 
justifying  pulling  down  house  because  it  encumbered  a  common,  770. 
requisites  of  plea  justifying  abating  a  nuisance,  754,  n.  (g)* 

NULLA  BONA. 

case  against  a  sheriff  for  false  return  of. — See  Sobrifp,  612. 
plea  by  sheriff  sued  for  false  return  of. — See  Sheriff,  670. 

NUL  TIEL  RECORD. 

replication  of,  to  judgment  recovered,  347. 

plea  of,  to  debt  on  judgment,  and  replication,  457. 

NUNQUAM  INDEBITATUS. 

effect  of,  in  debt,  440. — See  Non  Assumpsit. 
form  of  plea  of,  to  the  whole  declaration,  441. 
the  like,  to  part  of  the  declaration,  id, 
the  general  issue  by  statute,  id. 

OBSTRUCTION. 

of  right  of  common,  case  for,  528. — See  Commov. 
of  public  road,  case  for,  519. — See  Nuisance. 

private  road.— 5e«  Way,  631. 

watercourse. — See  Watsrcourse,  558. 

OFF-GOING  CROPS. 

count  for  not  allowing  for,  157 — See  Landlord,  &c. 
indebitatus  count  for  tillages,  188. 

OFFICER.— 5e«  Shiriff. 

sheriff's,  count  for  fees,  186. — See  Bailiff. 
public,  of  banking  company,  declaration  by,  13. 

OMISSION  OF  TERM  OF  CONTRACT  IN  ASSUMPSIT. 
may  be  shown  under  non  assumpsit,  219. 

ORDER,  JUDGE'S,  FOR  ARREST. 

case  for  maliciously  procuring,  581. — See  Malicious  Arrist. 

OUTLAWRY. 

declaration  against  one  of  two  defendants,  the  other  being  oatlawed,  7. 
case  for  maliciously  outlawing  plaintiff,  585. — See  Maucious  Arrest,  &c« 

OUTSTANDING  DEBT  OR  JUDGMENT, 
plea  of,  by  executor,  312. — See  Executor. 
bill,  plea  of,  289. — See  Bill  taxen,  &c. 

OVERSEERS. 

cororoencement  of  declaration  by,  14. 

plea  by,  in  trespass,  justifying  imprisonment  on  ground  of  plaintiff  being  a  laaatic,  734. 

OWNER  OF  CARRIAGE. 

liability  of,  in  case  of  collision,  522,  obs. 

OX. 

case  for  injury  done  by  defendant's,  593. 
for  negligently  tying  up,  521. 

OYER. 

prayer  of,  to  debt  on  bond,  443,  o.  ^t). 

00  deed,  452,  n.  (i),  and  see  35,  o.  (s),  and  414,  n.(i). 

PALACE  COURT. 

comnfteocenieDt  and  conclasioo  of  declaration  in,  18. 


demurrer  w  plea  for  bciog,  36. 

PARTICULARS  OP  DF.MAND.  ob«.  on,  49,50. 
crtiitiag  pavmiHti  in,  49,  obi. 
Acw  to  bejnmtd  n  a  bill,  50,  n.  (i),  tad  Gtvld  t.  Cturnhn,   1  Ci 

»y  ™i(iDujF  nginan.  60.  D.  (g). 

br.>ktr,  Blrhiliyy.Di  Ktr«,  1&L.J.  Q.  B.  333. 
form  of  parliculan,  SO. 


..«1,  0.(0. 
PARTNEEIS. 

hau  a  partiur^ip  _/!nii  ihauld  ti  dtteribtd  in  a  ^actmrmliam  «■ 
tadtirioiitnl  miul  M  in  iisiik  ef,  id, 
i)*elirittMii(. 

bj  luiviting  pirtner  for  good)  lold  bjr  Ute  flm,  165. 
rtmatnjuf  )>arln«r  nHtt  luc  ai  inch,  id,  a.  (h). 
tb«  like,  on  bill  of  eicbaoge,  94. 
■econd  cauni,  Uylog  promiie  enlircljr  lo  plBiotiff,  166. 
b;  1  pinaer,  to^eilier  viih  the  luigoeei  of  hit  inMlreai  partner,  ( 
■giioil  1  inrviTing  pinner,  166. 

bul  nol  ntcOMrif  IB  dtclart  agaiiut  hinai  neh,  166,  n.  ({>. 
PJui. 

parlHtrMp  nf  plaintiff  and  d^tadntl  my  bt  ihotm  under  »« 


thai  biU  acetpiid  bg'diffadat 


'l  parUff,  not  far  fartntrAif 
iceipit,  266,  obt. 
parlmiibip,  ihil  dcfcndaot  r 


(uAMf  HtHi  pttTintrthip  if  pliiiniij  and  dtfntdant  na  dtfwttn,  i 

eomuiitl  00  ■  prtoerthip  deed  by  one  panocr  inioM  inotber,  486 

kgiiou  an  uiiataDl  for  carrjing  on  busiMai  after  hie  taiK 

PASTURE,  COMMON  OF. 

cite  tor  diitarbing,  53S. — St*  CaimoH  or  PuTuai, 
plea  deny  log  right  lo,  646. 

PATENT. 

couDta  in  asaumpwi  for  licence  to  oae,  166. 
caH  for  the  infringement  of  a  patent,  602. 

for  tbe  infringement  of  a  patenl  ranewMl  nodei  6  &  6  Will.  4,  c  ( 

origin  il  patent  bad  ei  pi  red,  60S. 
Ftiai. 

fffl^t.-,fn«<gulUy.66a. 
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PATEST-^continued. 

meaning  of  the  wordt  "  public  use"  and  **  novetly"  665,  D.  (<) 
that  the  invention  was  not  the  subject  of  a  patent,  665. 
fraud  practised  on  the  queen  in  the  application  for  the  patent,  id, 
that  the  title  of  the  invention  is  too  vague.  &c.  666. 
that  the  invention  is  of  no  public  benefit,  id. 

prejudicial  to  the  public,  id, 
that  the  infringement  was  before  disclaimer,  667. 
notices  to  be  delivered  with  the  pleas,  id. 

ohjectioni  to  the  notices  cannot  be  taken  at  the  trial,  id.,  n.  (a). 

Replications, 

that  the  invention  is  new,  669. 

useful,  id, 
case  for  imitating  trade  marks,  656. — See  Fraud. 

PAWN. — See  Dettnuk — Lien. 

by  tenant  for  life,  confers  no  right  as  against  remainder'man,  611»  n.  (h). 
plea  of  lien  by  pawnbroker,  504. 

PAYEE  OF  NOTE. 

counts  by  and  against.  168.  169. 

pleas  thereto,  379. — See  Bills— Promissory  Notes. 

PAYMENT. — See  .Accord  and  Satispaction — Payment  into  Court — Pirformancb. 
crediting,  in  declaration,  47.  n.  (i)* 

in  particulars,  49. 
pleas  of,  in  auumpsit,  and  general  observations,  370. 
ri<i0  rules  reipectiug,  370.  obs. 
uhen  common  plea  of,  suffices,  id, 
cannot  be  given  in  evidence  in  mitigation  of  damages,  unUst  pleaded^  370, 

371,  obs. 
should  be  pleaded  when  credits,  as  payments  are  not  given  in  particulars,  371, 

obs.,  49. 
not  in  general  necessary  to  new  assign,  id, 
pleas  oj  payment  to  bills,  272.  273. 
common  plea  of  payment  to  the  whole  of  a  count,  or  to  the  whole  declaration.  371. 
payment  must  be  by  authority  of  all  the  defendants,  371,  n.  (f>). 
payment  by  one,  prima  facie  is  payment  hy  all,  id, 

and  )tayment  to  one  of  several  plaiutiffs  is  payment  to  aU,  and  may  be  so  pleaded, 
317.  n.  (9). 
plea  of  payment  of  part  of  a  claim,  372. 

when  payment  of  a  smaller  sum  gitod,  372,  n.  (u). 

payment  of  debt,  without  costs,  8^c.,  when  sufficient,  id. 

when  plea  of,  should  conclude  to  the  country,  372,  n.(i). 

if  defendant  prove  leu  than  he  pleads,  he  will  lou  the  costs  of  that  issue,  if  he  lose  the 

cause,  372,  n.  (9). 
eiliter  if  he  win  the  cause,  id, 

but  in  any  case  he  may  reduce  damages  by  amount  he  really  proves,  id, 
consequences  of  pleading  to  more  than  the  body  of  the  plea  covers,  372,  n.  (t). 
not  necessary  to  specify  to  how  much  of  each  ^use  of  action  plea  is  applied, 

id.  n.  (a), 
except  in  the  case  of  a  bill,  378.  n.  (a), 
replication,  denying  the  payment,  373. 

sulisetfuent  facts  annulling  an  actual  payment  may  he  shown  under  this  rcp/t- 
eatiun,  id.  n.  (d),,  and  Turner  v.  Brown,  15  L.  J.  223,  C.  P. 
plea  that  an  account  stated  is  the  same  sum,  and  payment  of  that  sum,  374. 
plea  of  payment  after  action  brought,  374. 
pleas  of  payment  to  bills.  272,  273. — See  Bills. 
by  and  to  assignees  of  a  bankrupt,  248,  249. —&«  Assignees. 

In  Debt, 

payment  ad  and  post  diem  to  debt  on  bond.  450. — See  Bond. 

cannot  be  pleaded  to  part  nf  sum  in  condition,  id,  n.  («). 

when  may  be  pleaded  to  interest,  id. 

course  when  part  of  principal  left  unpaid,  id, 
replications  to  pleas  of  payment  on  a  bond,  451. 
of  an  annuity  in  redemption  of  it,  446.  445,  n.(m). 
plea  of,  to  indemnity  bond,  while  damages  unliquidated,  453. 

may  be  pleaded  to  debt  on  judgment,  457.  n.  (r). 

«p^ji  HO  plea  to  debt  on  •  demise,  459,  460,  obs. 


plea  of,  and  general  ob 
thoitid  pau  tu^cit 


iaitbiiauu  CDHRt,  375, 376,  obi. 


.  .p»j.l 


i.  376,  0 


SI  Is  (Ail  pl«  vhia  drbl  undir  40i.,  id. 
fomi  of  pica  oTpajmeat  ioiD  couil.  376. 
leplicition,  lating  Ibe  ii:oae]>  out  in  laliifacliaD,  377. 

pluinli^f^nnal  pou  oMr  tlhtr  plAU  unnotietil,  id. 

drawer  c.  acceplorofa  bill,  plea  tbal  the  acccpuoca  wi 
iDd  pijiaieDl  ialo  court  of  Iht  reuduc,  id. 


In  UM  and  llandir,  ( 
Jh  trostr,  66P. 


■Mch  tAiy  f«f  lb  nouf  ti 


PEACE,  BREACH  OF. —Set  ArriiAY—j 
plea  in  treipiM.  juitifjing  gii-ing  pliii 

liouae  in  tbe  niKht  lime,  and  refund  to  leave.  &G.  738. 
th«  like,  thiming  that  pkinLifT ciuied  ■  rigi,  73S,  n.  (h),  and  740. 

mereli,  r^uii«g  Id  imw  a  Ao«it  nn(  n  j.„li>«(iim  n/'  jrapn 
pl«a,  aiianll  to  prevent  plaioliff  auanliinit  third  pciioa,  733. 
plea  Jualir^ing  removal  frDin  a  cliurcb.  739. 
fiom  a  club,  id. 

PEERS. 

commencenMDtofdeclara'ioa  againil,  17. 

PENAL  RENT. 

declaralioo  io  cocCDaDt  Tor,  4B0. 


gtnfral  line  bg  liatuit  may  b*  pltodtd  W,  441. 

PERFORMANCE. 

of  coDsideralioD  or  condition  precedenl  Id  ■sninpiit  moal  be  tpeeiilly  denii 
aoleu  coasidention  be  eiecutorjF,  id.,  ind  see  SaLE  of  Goodi,  230. 
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PERFORMANCE— cmtinufd. 

bond  for  fidelity  of  a  clerk,  453. 
mortgage  bond,  id. 

suggestion  of  breaches  on  the  roll,  454. 
in  covenant,  pleas  of,  499. 

impossibility  of  performance  no  defence,  id, 
excuses  for. — See  Rsscinosd  Conthact,  384. 

PERILS  OF  THE  SEA. 

denial  that  ship  lost  by,  337. 

PERJURY.— 5m  Libbl— Trespass. 

case  for  malicious  prosecution  for,  588. — See  Malicious  Aerist,  &c. 

PERMIT. 

plea  that  sale  of  goods  illegal  for  want  of,  385. 

PEWS. 

case  for  the  disturbance,  pulling  down  of,  &c.  605. 

PHYSICIAN. 

when  can  recover  his  fees,  62,  n.  (q)» 

PICTURE. 

case  for  deceit  in  the  sale  of,  548. 

PILOT.— &e  Ship. 

when  liable  for  collision  of  ships,  616,  obs. 

plea  that  a  pilot,  and  not  a  captain,  liable  for  collision,  672,  n.  (n). 

PIRACY. 

case  for  literary,  537,  obs. — See  Copyright. 
debt  for  infringing  dramatic  literary  property,  426 
pleas  in  actions  for  piracy,  647. 

PLEAS. 

Practice  retpecting, 

time  for  delivering,  20,  21. 

demand  of  plea,  id, 

isiuable  pleas,  what  are,  id, 

counsel*s  signature  to,  22,  n.  (k), 

several  pleas,  when  allowed,  24,  n.  (p), 

abstract  of,  id, 
commeucemeots  of  demurrer  to,  36. — See  Demvrrsk. 
commeocemenls  and  conclusions  of,  19  to  23. 

PLEDGES. — See  Detinue — Liek— Pawn. 

case  against  a  sheriff  for  taking  insufficient,  615. 

PLENE  ADMINISTRAVIT.— Sm  Executor. 

plea  of,  to  part,  with  non  assumpsit  to  residue,  307. 
to  the  whole,  309. 
plene  administnvit  prseter,  312. 
the  like,  with  outstanding  judgment  against  testator,  id, 
leplication,  that  defendant  had  assets,  with  issue,  310. 

received  assets  since  commencement  of  suit,  311* 
issue  on  plene,  &cc.  and  non  assampsit,  witn  judgment  quando,  &c.  id, 

PLOUGH.  BEASTS  OF. 

case  for  distraining,  543. — See  Distress. 

POINTS  IN  MARGIN  OF  A  DEMURRER,  28.— 5m  Demurrer. 

POLICE. — See  Arrest — Constable — Imprisonment — Trespass. 
pleas  justifying  giving  plainiiflPin  charge  of,  727. 
plea  by  officer  of,  justifying  in  trespass,  729. 

plea  justifying  imprisonment  for  abusive  language,  under  the  metropolitan  police  act,  734. 
the  like,  for  wantonly  ringing  door-bell,  740. 

this  act  is  a  public  and  not  a  privute  net,  737,  n.  (/). 
plea  in  trespass,  justifying  plaintiff  t  expulsion  from  a  police  office,  728. 


ciM  iKiiDit  >  ■hcriff  for  ool  eiKutiag  ■  wril  of.  G16. 

ahatpvHtuen  iitmtitary  lBniaiiilaiiiirtrfaH,ITmr,dfliniu«r  rtj^ 

678,  703,  709,  n.  (1)  ;  710,  n.  (i). 
vAiA  dfjtridant't  pcaeaion  of  goad  i  muit  be  jtroted  in  tmer,  679, 
plea  denjing  pluDtiff'*  poueuion  in  dctioue.— .Sm  D»iHrE,  a02,  a.  (a) 
in  cue,  of  raiiiigg  which  did  injnij,  t 
in  trover,  666. 
in  ire*p>u  to  goodi,  743. 
obMnaliomonthnffictofihitflta,  id. 
the  lilw.inlreapHW,  where  ibe  dec  I  nation  containaolherchirge*  thiD  forw 
plei,  in  tretpau,  denying  plitnlilf '■  poueuion  of  real  ptoptnj,  749. 
Khat  foiuaiaa  nj  pLiiiiiiff  uitll  nrgaiict  iha  pieu,  748,  ob*. 
muTt  right  ID  pnuruiin  nul  tufficunl,  id. 
forty  hainng  liik  oiiiJ  Tifki  may  by  (niri;  aeq'iirt  it,  749,  aba. 
prior  arluiil  pouiuin  ivffieieitt  agaiatt  urrai.gdorr,  tj. 
lehither  lilU  m  itiitingauhtilfrom  pounSfn  rnulrdecTttd  by  thit  pit; 
il'd^endunt  hat  btta  in  pnoFition  tioenty  yeaTt,  he  thputd  pUad  lib,  tern 
pleu  ID  tmpua,  juiliFjiDg  ia  defence  of  poueuion  of  penonalty.  73S. 

rtilty,  726.  — S<« 

ri.Nci — iHrm 

plu  in  cue  by  ■  lerenioner,  denying  the  poueuioa  of  plaintitf 'i  Woant, 


POUND.-ShDhtiiiu. 

CIM  for  ponnd  b^eacb,  605. 

pleu  Ibereio,  641. 

cue  for  abusing  ■  diilreti  by  putliati  it  in  i  bad  pound,  709,  i 

coitom  to  drive  callle  to,  pletded,  769, 

POUNDAGE.— Sm  SBF.Hii-f. 
count  For,  on  promiiei,  186. 
dablbytiberifffor,  433. 


PREGNANT  NEGATIVE. 
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PRESENTMENT— continiierf. 

plea  denying  that  bill  was  duly  presented  for  payment,  268. 

for  aoceptance,  id, 
denial  of  presentment  according  to  a  qualified  acceptance,  269. 
denial  of  presentment  for  acceptance,  270. 
denial  of  dispensation  with  presentment,  id, 

PRINCIPAL  AND  AGENT.— Sw  Agent— Bailiff— Broier. 
counts  in  assumpsit  against  an  agent,  51. — See  Aoknt. 

ejfeet  ofnon  aMumpsit  in  actiom  agaimt  an  agunt,  224. 
pleas  by,  in  assumpsit,  242. 
declarations  against  agents  in  case,  511. 

when  truiteet  surveyor,  S^c.  of  road  liable  in  case  for  acts  of  thnr  workmen,  519,  n.(t)* 
521,n.(fc). 
case  against  defendant  for  falsely  representing  himself  as  a  principal,  and  thereby  inducing 
plaintiff  to  accept  bills,  553. 
principal  not  liable  fttr  injury  done  by  an  ox  driven  by  a  boy  who  was  employed  by  a 
licensed  drover,  593,  n.  (n). 
case  by  a  railway  company  agaiust  an  engineer  for  not  preparing  plans  in  time,  607. 

effect  of  not  guilty  in  case  against  an  agent,  639. 
pleas  in  case  by  an  agent,  643. 

PRINTER.— S<«  Agent— Case. 

cau  against,  far  pawning  paper  delivered  to  him  to  print  on,  517»  obs« 

PRIVILEGE.— Sm  ArroRNBY. 

plea  in  abatement  by  attorney,  215,  and  see  12. 

PRIVILEGED  COMMUNICATION.— 5e«  Libel,  &c. 
may  be  given  in  evidence  under  not  guilty,  655. 
w)Mt  is  a  privileged  communication,  id, 

PRIVY.— Set  Case. 

case  for  not  repairing,  600. 

PROBATE.— See  Executors— Profsrt. 

PROBABLE  CAUSE. 

for  pleading  several  pleas,  certificate  of  judge  far,  25,  n.  (p). 

for  arrest,  prosecution,  S^e, — See  Malicious  Arrest,  &c.  581,  obs. 

PROCEEDINGS  IN  BANKRUPTCY.-S^  Assignees— Banerupts. 
set  out  at  length.  258. 

PROCEEDINGS  IN  INSOLVENCY— See  Assignees -Insolvent. 

PROCESS. 

pleas  in  trespass  by  sheriff,  justifying  under,  740,  747,  771. — See  Sheriffs. 

for  arrest  under  a  capias,  740. 

for  seizing  goods,  747. 

entering  house,  &c  771. 
by  baihffii,  748. 

PROCURATION  MONEY.— See  Annuity. 

plea  that  annuity  deed  made  to  enable  an  attorney  to  take  more  than  allowed  by  law,  490. 

PROCTOR. 

case  for  libel  on,  572.  ^ 

plea  justifying,  659. 

PROFERT.— See  Executors- Oyer. 
form  of,  by  executors,  15. 

by  administrators,  9,  10. 
demurrer  for  not  giving,  of  a  deed,  34. 
omission  of,  only  ground  of  special  demurrer,  35,  n.  (t)* 
excuses  for  not  making,  id, 

PROMISE  TO  PAY. 

when  necessary  to  state,  in  declaration  on  a  bill,  83,  D.  (  /*)• 
demurrer  for  omitting,  32. 
for  repayment,  34. 

PROMISE  OF  MARRIAGE.— See  Marriage. 
declarations  for  breach  of,  168. 
pleat  thereto,  362. 


oa  note  payable  to  E.  F.  or  bearer,  170. 

Igiinil  indorKr,  wilh  e<cuu  Tor  DOlice.  171. 
by  executor.  &c.  of  piyee  v.  maker,  id, 
Kgaicisl  eneruloc,  &c.  of  maker,  id, 
by  auigaeea  dF  baokiDpt  pajee  v,  maker,  id. 
by  lurtiviDg  payee  r.  maker,  172. 
by  buibaDtl  and  vife  on  nale  payable  to  ber  bi 
FItai  la,  in  Auumpiil,  379.— Su  BiLU,  367  to  2S9. 

dtaoei  or  indonee  v.  maker, — denial  of  making.  379. 


-payment  by  execntor  of  othu  ma 

Dtb 

on,  by  payee  v.  maker,  433. 

paopEBTy.-s«  P0MI...ON. 

plea  iolroTer  denying  plaintiff '1.686. 
iodeliDue,  aU!,  D.  (a). 
io  Ireipau  to  goodi,  743. 
to  really,  749. 

tlfpLiMifin  gtaili  unl  hu  earritr  dnitd 
ofpiainfff  ■■«  ™m,y  p,id  W  d^^ndanf.  u 

.Nd^n<m«».p. 
M  (frniut  ty  noR  aw 

PROSECUTION. 

plea  of  an  illegal  agreenieat  lo  abandon,  327, 

PE09ECUTI0N,  MALICIOUS 5«  M»ucioip>  Aaanr,  Sic 

eaufor,  581. 
-!  pleai  thereto,  641,  661. 

PROTEST  OF  FOREIGN  BILLS,  98.— 5m  Bilu. 

I  PUBLIC  COMPANY. 

f  commeocemeat  of  decUtalion  by  public  officer  of,  13. 

i',  count  in  pmmiies,  for  rcfuiing  to  traoiCer  ibirei  in.  173. 
;  vHta  nweuory  lo  avtr  that  dttd  ttndtnd.  173,  D.  (n). 

•  |  vlun  liorti  can  ta  ligallg  iTaatftrrid,  id. 

1i  for  rcroiing  to  accept  railway  abarea,  174. 

Ij  Plat  IB  i4uniipril  mptctiif,  and  gmtrai  tAttrvatiimt,  380. 
H  that  ibe  action  only  acciued  agaiDil  defcadaal  ai  a  oiember  of  I 

4  aod  ibai  1b«  resiatered  officer  ouihi  to  ban  bees  Kwd.  381. 
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PUBUC  COMPANY— cim«tn««rf. 

liability  of  railway  company  for  aeeidentt,  522,  obc. 
case  against,  for  loss  of  parcels,  &c.  524. — See  Carbxers. 
for  delaying  delivery  of  parcels,  525« 
for  refusing  to  carry  gi'ods,  id, 
for  carelessness  in  performing  works,  597.— See  Carblbssness^Neo* 

LIGENCB. 

case  by  the  managing  committee  of  an  intended  railway  against  an  engineer  for  not 
preparing  proper  plans,  &c.  in  time  to  be  deposited,  to  enable  tbem  to  apply 
to  parliament  for  an  act,  606. 
against  the  secretary  for  not  delivering  to  plaintiff  a  certificate  of  shares  pur- 
chased by  him,  id, 
for  not  paying  money  to  plaintiff  which  a  statate  rendered  it  a  duty  to  pay,  608. 
against  a  canal  company  for  not  managing  their  canal  according  to  statute,  631. 
for  a  libel  on,  572. 
plea  of  tender  of  amends  by,  673. 
plea  justifying  imprisoning  plaintiff  for  trespassing  on  a  railway,  729. 

PUBUC  HOUSE. 
*  case  for  fraudulent  representations  od  sale  of,  554. — See  Fraud. 
plea  in  trespass  justifying  plaintiff's  expulsion  from,  728. 

PUBLIC  WAY.— &e  Way. 

plea  justifying  trespasses  under  right  to,  782. 

PUIS  DARREIN  CONTINUANCE, 
plea  of,  381. 

PULLING  DOWN  ADJOINING  HOUSE. 

case  for  negligence  in,  594. — 5m  Case — Negligence. 

PURCHASE. — See  Sale  of  Goods — Vendors,  &c. 

QUIET  POSSESSION. 

lessee  v.  lessor, — declaration  in  covenant  for  breach  of,  483,  n.  (g), 
when  this  covenant  implied,  id.,  484,  n.  (t). 

RABBITS. 

covenant  on  a  lease  for  not  destroying  rabbits  on  a  farm,  483. 

RAILWAY.— 5«*  C^RRiFRS— Public  Company. 

commencement  of  declaration  by  public  officer  of,  13. 

counts  for  refusing  to  accept  and  receive  shares  in,  172  to  174. 

debt  for  calls  by.  432. 

pleas  thereto,  461. 

case  against,  for  losing  parcels,  &c.,  524,  525. — See  Carriers. 

the  like  for  injuring  passengers,  &c.,  522,  525,  526. — See  Accidents. 

covenant  on  a  demise  of  lailway  shares,  473,  n.  (e), 

plea  justifying  imprisoning  plaintiff  for  trespassing  on  a  railway,  729. 

RAIN. 

case  for  causing  defendant's  loof  to  throw,  on  plaintiff's  house,  600. 

RAM. 

case  for  keeping  a  mischievous  ram,  592,  n.  (/). 

RATE. — See  Distress— Poor. 

case  for  an  excessive  distress  for  poor  rates,  537. 
avowry  in  replevin  for  a  poor  rate,  697. 

a  sewer  rate,  id. 

a  highway  rate,  694. 
pleas  in  trespass  justifying  distresses  for,  762,  763. 

RATIFICATION. 

of  a  distress  by  landlord,  executor,  &c.,  695,  n.  (ft),  and  699,  n.  («)• 
of  treapasi,  will  not  make  party  ratijying  liable,  703,  obs. 

REALTY. — See  Landlord,  &c. — Trespass — Vendors,  2cc. 

RECEIPT  OF  GOODS. 

pleas  in  case  by  a  carrier  denying,  645. 


REGISTRAR. 

of  bkcknc;  coiche*,  tue  ii|uui.  Tor  deTMlng  » Iktiue,  517,  obi. 

REJOINDER.— Sm  Dihurreh. 

practice  al  to  Tt/aining  gntu.  U.  n.  (■). 


RELEASE.— 5m  Accord,  &c.— Pavhent. 

(d>t.  ind  pici  of,  id  aiiumuil,  3B1,  382. — Su  Addimda. 

sAn  coNrI  iciti  ut  reUau  atidi,  id, 
icplictliop  in  denial  oT  the  releiie,  id. 
plei  llial  (he  mgnager  of  a  baakiog  eompaay  nieuad,  which  lb*  cm 

ntificd,  383. 
pl«a  to  a  Dotc  tbal  plaintiff  rcUiud  anolber  maker,  id. 

(am,  l(c.,  of  riltau,  bii  appoinliitg  o  Jtint  dtbler  tiKtttor,  by  ^Itnj 
proc4tJing  Ujnigmnt  againtt  kim,  3B3,  obt. 
Ivplicition,  Kiting  nut  the  releaiiog  deed,  bj  wbich  releua  ii  TOid  ii 

ataocei.  384. 
plai  or,  t< 


RENT.— Sw  DiaTRua- Lamdlord  akd  Tihaht. 
indeb.  csont  for  uae  and  occupation,  147. 
on  a  guariDWa  tor,  I3C. 

In  an  wiecutor,  when  deatii  in  middle  of  a  quartet,  114. 
dectiratiooa  Id  coTenant  for  nonpajmenl  of,  473. 
plea  of  pajment  of,  in  corensnt,  494, 
pleal  lo  coTgnanI  for,  497. 

caaa  for  illegal  diatrguea,  S33  lo  546. — Set  Diaritaaaaa. 
•tovriu  ID  replevin  for  diitrett  for,  Wi.—St  RtruriN. 
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R£PAIRS~conh'niie<2. 

plea  ID  assumpsit,  denying  non-repair,  354. 
covenant  by  lessor  v.  lessee  for  not  repairing,  &c.,  475. 
repairing  covenants  when  broken,  476,  n.  (</),  and  477,  n.  ^i). 
plea  that  defendant  did  repair,  &c.,  in  covenant,  494. 
plea  that  plaintiff  would  not  provide  materials,  494,  n.  (t)* 
other  pleas  in  actions  of  covenant  ftrr  non-repair,  498. 
case  by  a  tenant  against  a  landlord  for  not  executing  repairs  properly,  661. 
plea  in  trespass  justifying  entering  a  house  for  disrepair,  755. 

REPLEADER. 

when  awarded,  37,  n.  (^),  38,  n.  (fc). 

REPLEVIN. 

case  against  a  sheriff  for  taking  insufficient  pledges  in,  615. 
case  by  a  sheriff  against  his  bailiff  for  refusing,  616. 

Declaraiioni* 

general  obs.  690. 

to  be  henceforth  brought  in  the  new  county  courts,  id. 

vhen  may  be  removed  to  superior  courts  id, 

will  tie  for  goods  taken  by  distreu  under  magistrate's  warrant,  id, 

or  for  an  unlaxtful  detention  after  a  legal  taking,  id, 
in  the  superior  court,  id. 
in  the  old  county  court,  691. 

Avowries,  pleas  and  cognizances. 
non  cepit,  692. 
denial  of  plaintiff's  property,  693. 

Annuities,  693. 

avowry  in  replevin  for  an  annuity  or  rent-charge,  id. 

Damage  feasant. 

avowry  or  cognizance  in  replevin  for,  693. 

Highway  rate. 

avowry  in  replevin  for,  under  5  &  6  Will.  4,  c.  50.  .694. 

annuities,  693. 

for  distress  damage  feasant,  id. 

for  a  highway  rate,  694. 

for  costs  ordered  by  justices,  id, 

for  rent,  id. 

for  double  rent  for  holding  over,  696. 

by  executors  for  rent  due  to  testator,  id. 
by  carriers  for  a  lien,  id. 
for  a  distress  under  a  mortgage  deed,  id, 
payment  into  court,  id. 
avowry  for  a  poor  rate,  697* 
for  a  sewer  rate,  id. 
for  a  tithe  rent-charge,  id. 

Justices. 

avowry  for  a  distress  by  (under  18  Geo.  3,  c.  19),  for  costs  ordered  to  be  paid  on 
complaint  heard  before  them,  694. 

Landlord  and  tenant. 

common  avowry  for  rent  in  arrear,  694. 
avowry  for  double  rent  for  holding  over  after  notice,  696. 
by  executors  for  rent  due  to  their  testator,  id. 

Lien. 

avowry  by  carriers  justifying  under  a  general  lien,  696. 

Mortgage  deed, 

avowry  where  the  right  to  distrain  was  created  by  a  mortgage  deed  between  plaintiff 
and  defendant,  696. 

Payment  into  court, 

plea  of,  in  replevin,  696. 

Poor  rate, 

avowry  in  replevin  for  distress  for,  696. 

Sewer  rate. 

avowry  in  replevin  for  distress  for,  697. 


IS  ID  itowrj  Tor  rent  in  *rr«>r,  Udder  of  tiie  rcol  tod  tout,  afie 

impanadiDi,  id. 
Slalule  of  Limitationi.  U. 
to  ID  inDuitj  beqiKilbed  b;  >ill,  702. 

REPLEVIN  BOND. 

d«bl  by  Ibc  auigDca  of,  435. 

plui  to  bond  taken  by  umulhoriKd  penoD,  464. 

■bateiDent  dF  tail  by  death  oF  pliintiff,  id. 
eiM  iigeiDil  t  iheriHToi  ool  Ukiog.  615. 
the  like  for  Ukiog  ioautficieDt  pledget  on.  615. 

[ini  of,  31,  33. 

REPUGNANT  PROMISES. 

demuner  to  i  cdsdI  for  contiioing,  34. 
Ibe  like  to  t  plei,  39. 

REPUTED  OWNERSHIP. 

Rail  In  iham  in  Irnwr  tindir  pUa  rf  nm  pauttud,  6G5.  687. 

BEQUEST. 

nuil  bi  madt  la  ttnve  o  keau,  mhn  mrjr  ptvciabte,  737,  a.  (a). 

nhta  nKtuary  in  iniltb.  auvrnptil,  47,  note. 

proniu  Id  pay  m,  imftitd  vka  cennderalioR  ii  tr*futM,  48,  n,  (; 


RESCINDED  CONTRACT. 

plei  of.  id  luurapiil,  and  geiwnl  obt..  3B4, 

amtrail  mail  ba  rtirioiffd  btl'on  hrtacH,  384,  obt. 
but  aJ'tiT  brnah,  nicifiding  muit  bi  in  aiierd  and  mi 
if  centTacl  in  vriting  tinder  Statittt  tf  Frandt,  i 


RESCUE. 

cua  for  pound  breach  and  raiciie,  605. 

plea  Ihaieto,  641. 

plea  in  tte*pau.JuitifyiDg  aiatnlt  lo  retiil,  72 

RESTRAINT  OF  TRADE.-SHGooD«iLt. 
plea  of,  in  caieoiot,  499. 
covenant  on  a  deed  In,  471. 
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REVERSION.— See  Landlord  and  Tenant— Waste. 
covenaDlby  assignee  of,  v.  lessee,  480. 
the  like  v.  administrator  of  lessor,  480,  n.  (y), 
allegation  of  iiijury  tOg  560,  n.  ( j). 

Cage  hy  a  reversioner, 

for  injuries  to  his  close  by  erecting  posts  in  assertion  of  a  right  of  way,  609. 

damage  to  the  rtversum  mugi  be  ulteged,  608,  obs. 
the  liiie  for  injuries  lo  personal  property  in  reversion,  610. 

whether  mere  sale  of  froodi  sufficient  to  enable  reversioner  to  suet  611,  n.  (fc). 
for  obstructing  ancient  lights,  515. 
for  obstructing  watercourses,  631. 
for  causing  eaves  dropping  in  a  house,  600. 
plea  in  case  denying  plaintiff's  reversionary  interest  in  land,  653. 
the  liiie  denying  that  the  reversioner's  tenant  had  possession,  id, 

effect  ot  not  guilty  in  actions  by  reversioners — See  Landlord  and  Tenant,  640,  and 
see  669,  obs. 
pleas  in  case  denying  plaintiff's  reversionary  interest  in  goods,  670. 

denial  of  plaintiff 's  reversion  a  good  plea  in  bar  in  replevin^  695,  n.  (A). 

REWARD. 

count  for,  for  discovery  of  a  felon,  175. 

meaning  of  expression  "  who  first  gives  information,  ^c."  175,  D.  (r),  and  Addenda. 
must  be  given  with  intention  of  being  acted  on,  id,,  d.  (t). 

RIENS  IN  ARREAR. 
plea  of,  in  replevin,  699. 

RIENS  PER  DESCENT, 
plea  of,  in  covenant,  492. 
replication  thereto,  493. 

RIENS  PER  DEVISE, 
plea  of,  in  covenant,  493. 

RIGHT. — See  Way — Case — Trespass. 

RIOTERS. 

case  against  the  hunJred,  for  damage  done  by,  557. 

pleas  thereto,  651. 

* 

RIVER. — See  Watercourses. 

case  for  obstruction  of  access  on,  to  plaintiff's  house,  594. 

ROAD. 

case  for  placing  gravel  on,  519. — See  Carelessness — Way. 
rule  of,  when  carriages  meet,  522,  obs. 

ROPE. 

count  in  trespass  for  cutting,  whereby  plaintiff's  boat  driven  ashore,  709. 

ROYAL  CHARTER. 

declaration  by  company  authorized  to  sue  by,  14. 

RUBBISH.— 5e«  Case— Negligence. 
case  for  placing  on  a  public  road,  519. 

RULE  TO  PLEAD  DOUBLE. 

practice  respecting,  24,  n.  (p), 

SACKS. 

count  in  assumpsit  for  not  returning — See  Bailee,  78. 

SAILOR.— 5«  Seaman— Ship. 

pleas  justifying  moderate  correction  of,  735. 

SALE  OF   GOODS. — See    Accountant  —  Agent  —  Auctioneer  —  Fraud  —  Ship  — 
Warranty. 
indebitatus  count  for  goods  sold,  45. 
the  like  in  debt,  413. 

the  like  by  executors,  112,  426 — assignees,  62,  415— husband  and  wife,  131 — partners, 
&C  165.-r5ee  those  titles, 

PART  II.  3  N 


leo. 

for  nol  cleariog  awaj  from  land  liirbet  uM.  id. 
for  nol  reluming  or  payiog  (or  bone  on  trial,  18 
for  riot  plying  b;  ■  bill,  id. 

for  DDt  icrepliDg  and  pijiog  for  pruperly  lold,  1 
for  Dotaccepling  Block  in  tbe  TiiDdi,  187. 
teodea  «.  vendor.  Tor  not  delivering  good*,  1B3. 

icAn  tniftr  and  re^utit  e/  dtlivtry  ikhiI  bt  aterrtd,  id.  a.  (k 
vendee  s.  teador,  for  not  lelumiag  roonej  depouted  with  him  oi 

184. 
conno  OD  wsrnnlia  on,  201  to  205.— 5m  WkBamrv. 
for  telling  goodi  wbich  leller  had  no  power  lo  lell,  205, 
PItu  in  aunmpiit. 

tftct  efwa  aaampiit  whtn  piiadtd  to  indtb.  t/Mntfor,  230, 
»a;y  Ama  that  gni^li  vert  tnortliUu,  230. 
iaiiancn  n/faulty  pltai  atmu<tliiig  la  nan  uuunpnt,  id. 
pari  n«a  pt'prmanet  ej  ntirt  contract  far  Malt  ef,  mat/htA 
M>  slw  cttdit  aneiyirrd,  id. 
and  paymlnt,  if  immtdialt  on  Iht  uli,  id. 
and  tdnlltry  of  aift,  in  aclitn  s^inil  hmband,  id. 
ffftcl  of  nan  auumpiil  la$ptciat  eftNnI  far  nat  /uttpthg,  Ifc.  i 
plei  Ihal  defendant  did  iccepi,  aad  did  pay  for  goodi,  id. 
thai  plaintiff  waa  nol  able  to  deliver  the  goods,  id. 
rfftctoftki>T,lix,id.D.{m). 
that   good*  DOI  according  to  lampte.  Sitetking  v.  Daltim,   IS 

^ddnida  to  p.  222. 
vendee  u.  vendor,  for  not  delivering  goodt.  trmveneJ,  386. 
plea  lo  goodi  lold,  &c.,  that  ihe  giwda  were  reiuroed.  and  (ha  a« 
that  ihe  goodi  were  lold  uoder  the  falM  ] 
tiff  wtieiecuiorof  A.  B.,  and  bed  t 

that  Ihe  goodi  were  bought  of  plaintiff 'i  agent,  atid  that  it 

igiiDit  him,  399. 
that  the  gooda  were  lold  on  a  Snndaj,  3ST, 
Ibnt  the  sale  was  illegal  for  watit  of  ptimil  noder  ihe  eicin 
MM  against  a  aeller  for  false  warraoty,  547.— Sm  Caii— Fkaud— W 
for  eibibiling  falte  aimplei,  547,  o.  (d). 
OD  ■  wamnty  thai    manuficlared   goods  fit  for 

bonghl,  id. 
for  telliog  a  rope  which  brohe,  id. 
of  a  horse,  for  using  iiauduteol  means  lo  conceal 
of  a  copper  iasien^  vesati,  id.,  n.  (/). 
of  1  picture  for  deceit,  548. 
(k  falnlT  imtendinr  Ihit  defcndiDt  had  a  lien  on  modi  sold  ta 
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SCANDAL. — See  Libel  and  Slander. 

SCHOOLBOY. 

new  assigoment  in  trespass,  excessive  correction  of,  736. 

SCHOOLMASTER. 

indebitatus  count  by,  for  tuition,  &c.  184. 

against  a  parent  for  removing  scholar  without  notice,  185. 

SCRIP  IN  PUBLIC  COMPANIES.— See  Public  Company. 

counts  in  assumpsit  for  refusing  to  transfer  and  accept,  172  to  174. 

SCYTHES.— 5m  Case— Neoligbncr. 
case  for  leaving,  in  a  public  street,  601. 

SEA,  PERILS  OF.— &tf  Insurance—Ship. 
denial  that  ship  lost  by,  337. 

SEARCH  WARRANT. 

case  for  maliciously  obtaining,  586.— 'Sm  MALiaous  Arrest,  &c. 

SEAWORTHY.- 5w  Insurance. 

plea  that  ship  insured  was  not,  338. 
replication  in  denial,  id, 

SECOND  DISTRESS. 

case  for,  543^ — See  Distress. 

SECOND  COUNT. 

necessary  to  prove  second  contract  on,  6,  n.  (&)• 

SECRETARY  OF  A  PUBLIC  COMPANY. 
commencement  of  declaration  by,  13. 
case  against,  for  not  delivering  a  certificate  of  shares,  606. 

SEDUCTION 
case  for,  589. 

plea  that  the  girl  was  not  the  servant  of  plaintiff,  661. 
count  in  trespass  for,  708. 

SEIZURE  OF  GOODS, 
trespan  lies  for,  703,  obs. 
count  in  trespass  for,  709. 
law,  &c.  id.t  D.  (()• 

SELF  DEFENCE.- S0«  Assault— Son  Assault  Demesne,  722. 

SERVANT — See  Aobnt — Bailipp — Carriers — Master  and  Servant. 
case  for  seducing,  enticing  away,  Ate.  590. 

SERVICES  AND  WORKS.— 5m  Work. 

SETTING  ASIDE  FRIVOLOUS  DEMURRER,  28,  n.  (x). 

SET-OFF. 

acceptor  of  bill  cannot  avail  himself  of  set-off  against  prior  indorser,  275,  n.  (s). 

SET-OFF,  PLEAS  OF. 

In  Assumpsit, 

form  of  plea  of,  389. 
obs,  on  law  of,  388. 
when  may  be  given  in  evidence  under  non  atfiiffipitt,  230  .and  231,  and  see 

Wore,  &c. 
can  only  comprise,  or  be  pleaded  to,  Uquidated  damages,  389,  obs. 
plaintiff  may  prove  balance  only  in  first  instance,  id, 
as  to  particulars  of  id. 

law  J  Sfc.  when  ut-off  not  pleaded,  but  really  exists^  id. 
or  when  defendant  might,  but  does  not,  avail  himself  of  it,  id. 


Adb>  (1  Ttplfi  uhen  pari  only  tfditi  barrtd,  id.  o.  (<). 
pit*  ihit  debit  iu«l  fo>,  accrued  joially  from  dcfeodaol  lod  ■  : 
off  ■gaini)  Ibt  plninlilf  of  a  debt  ilue  Tiom  him  lo  dtfcadanl  ■ 
391.      ' 
plea  thil  the  debt*  laed  Tnr,  formed  ihe  lubjcct  of  a  pie*  of  lei- 
bj  deftodiDl  againii  plaiDliiT,  id. 
h  Can  nf  BaakTiipic^  and  Inwlanty.  393  lo  394. 

plea  of,  lo  an  acuon  bjr  auigoee"  o(  ■  bankrupt,  393. 

plea  of  set  dIT  od  a  judgmenl  agiinil  Ihe  bankrupt,  393. 
replicalioo  ilierelo,  Ibal  il  wbi  od  *  mnaat  of  aUorpe;  DM  fil< 

rtplicilioD,  that  caum  oF  Mt-ofi  were  doI  both  legal  aad  eqaiu 

plea  or  muruil  credit,  id. 

athtrfonu  tiftrrid  lo,  id.,  o.  (/). 
nplicaiioD  lo  p1«  of  Ki  off.  deoying  it.  394. 

oMignMt  taniot  tfplli  fraudulent  dilictry  nf  goodi,  id.,  a,  f 
replictlioD,  plalatifF'i  discharge  nodei  lasoUent  AcU,  394.- 
Jn  Cau  of  FJiccuton,  &c.  SSB  10  399. 

plea  of  ■el-oH'lo  actloa  by  eierulon,  398. 

■cAm  dthli  tan  hi  ut  of.  id.,  n.  (p). 

low.  Ifc.  "/i-eA  Hl-n/.  id.,  B.  (g). 
plea  Id  goodi  lold.  that  Ihe  derendam  bougbl  Ihem  of  plaintiff  * 
rent  printipal,  aod  Ihil  derendaal  h»  a  iet-o(ra|Wiul  Mm,  i 
Jinn  Id  rtply  In  ihii  pita,  id,,  a.  (n). 
JmDtbl. 

plea  or  let-otf  lo  debt  oo  bond,  464. 
replieatioD  thereto,  465. 

plea  of  let^off  in  covenant,  499. 


SEVERAL  PLEAS. 

wben  allowed.  34,  n.  (p). 

when  rule  or  order  Deceuarj  for,  id. 

abalract  of,  id. 

when  rale  or  order  cinnol  be  drawo  up  in  time,  U. 

jndge'a  ceniiicaie  of  probable  ciuH  for  pleadipg,  id. 

SEWERS'  RATE.— &i  Drn-piu— R.rn— Tl.vmn. 
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SHERIFF. — See  Arrest — Imprisonment — Trespass. 

Debt, 

against,  for  refusing  bjil.  415. 

for  carrying  pi  liniifFto  prison  within  twenty-four  hours  after  arrest,  id, 

for  extortion,  426. 
debt  by,  for  poundage,  432. 

Cote, 

for  not  leaving  overplus  of  distress  with,  642. 

by  a  sheriff,  for  falsely  representing  that  a  prisoner  was  another  man,  and  thereby 
inducing  plaintiff  lo  detain  hiiii,  554. 

Can  agaifiittfor  Negteet  of  Dutu, 

for  escapes^  general  obs,  S^c.  645,  646. 
general  obt.  as  to  the  liability  of  on  executions,  611,  obs. 
when  liable  for  act  of  his  officer,  under-sheriff,  S^c,  id. 
evidence  to  connect  him  with  act  of  builiff,  612,  obs. 
summary  remedy  against,  for  eititrtion,  id. — See  Extortion. 
meaning  of  the  word  **  levy**  in  writs  of  execution,  613,  n.  (p), 
in  actions  against,  for  false  return,  must  state  how  the  return  is  false,  id, 
count  for  falsely  leturning  nulla  bona  to  z  fieri  facias  after  a  seizure  and  sale  of  goods 

sufficient  lo  satisfy  plaintiff's  execution,  612. 
for  not  levying  when  there  was  an  opportunity  and  falsely  returning  nulla  bona,  614. 

Other  Forms  agaimt,  for  Keglect  of  Duty,  545. 

for  falsely  returning  that  the  goods  remained  in  the  plaintiff's  baodt  for  want  of 
buyers  after  a  seizure,  614. 

for  seizing  goods  equal  in  value  to  the  moneys  indorsed  on  the  writ  and  levying  ooly 
a  portion,  id. 

for  taking  insufficient  bail  where  the  capias  was  issued  against  defendant  in  a  wrong 
name,  and  plea,  id. 

for  not  returning  the  writ,  whereby  plaintiff  put  to  expense,  615. 

for  an  excessive  levy  and  not  selling  for  the  best  price  upon  a  fieri  facias,  id. 

by  a  landlord  against  a  sheriff  on  8  Ann.  c.  14,  lor  removing  goods  taken  in  execu- 
tion without  satisfying  a  year's  rent  due,  id, 

for  not  executing  within  a  reasonable  time  a  writ  of  possession  in  ejectment,  id, 

for  not  discharging  a  party  privileged  from  arrest  from  other  writs  which  were  in  the 
sheriff's  office  against  him,  id, 

for  refusing  to  take  bail,  id, 

by  a  landlord  against  a  sheriff  for  not  taking  a  replevin  bond,  id, 

for  taking  insufficient  pledges  in  replevin,  id. 

by  a  sheriff  against  his  bailiff  for  refusing  to  replevy  on  a  distress  for  a  poor  rate,  616. 

for  extortion,  id, 

for  not  taking  plaintiff  to  prison  on  an  nrrest  within  twenty- fonr  hours,  plaintiff  not 
having  consented  to  be  carried  to  a  house  of  her  own  nominaiiou,  id. 

Pleas  in  Case  by. 

to  actions  for  an  escape,  649. 

to  actions  for  bieach  of  duty  on  writs  of  execution.  670. 

to  a  declaration  for  falsely  returning  nulla  bona  to  afi.fa,  that  the  defendant  did  not 
levy,  id. 

this  plea  denies  the  sale,  and  that  defendant  sold  proceeds  for  plaintiff,  id,,  n,  (i). 
exhaustion  by  other  writs,  landlord's  rent,  6^c.  may  be  shown  under  it,  idl 
alto  that  plaintiff'*s  claim  fraudulent,  8^c.  id. 
for  not  seizing  goods  under  z.fi,fa.,  that  there  were  no  such  goods,  671. 
that  the  plaintiff  directed  the  defendant  not  to  execute  the  writ,  id, 
pleas  to  a  declaration  for  falsely  returning  want  of  buyeis,  672. 

under  traverse  of  levy,  defendant  may  show  that  goods  vested  in  debUvr's  at» 
signees,  id, 
to  an  action  by  a  landlord  against  a  sheriff  for  removincr  goods  taken  in  execution 
without  satisfying  a  year's  rent  due — 1,  that  defendant  had  not  notice  of  any  rent 
being  due;  2,  that  no  such  rent  was  due.  id, 
denial  ihal  sheriff  took  the  tenant's  goods,  id, 
denial  that  debtor  was  tenant  to  plaintiff,  id, 

that  judgment  was  on  a  warrant  of  attorney,  and  fiat  before  sale,  id, 
that  plaintiff  had  notice  of  bankruptcy  before  sale,  and  sheriff  before  return,  id, 
that  warrant  of  attorney  given  by  way  of  fraudulent  preference,  id. 

Pleas  in  Trespass, 

plea  to  imprisonment,  justifying  under  capias,  740. 
replication,  showing  breaking  open  outer  doors,  742,  n.  (f  )• 


riiti  ihoutd  pitad  irjKmlilji,  771,  n.  (p). 
iff  will  luccitd  on  not  guilty,  nt,  a.  Iq). 

m  pUa  draying  plainliff't  praj 
■  G.  [t.  for  leiring  piniicniiip  propertf,  773. 


SHERIFF'S  OFFICER.— So  Arueii— Baiufi-Eitoition— iMm 
coBDt  ID  asiuinpit  on  ptomue  of  iitdeiDDhy  lo  him,  if  h«  would  wll 

fi.fa.  I3B. 
count  for  fen,  Stc.  agiiut  tbe  allorncjr,  1B6. 
couDl  far  poundigs,  id, 

SHIP.—  SmAoINT— BHOItH  —  ClPrAIN— iNaVHANCI. 

count  on  bilJ  of  lidiog.  99.— Sk  Cahriek. 

upoD  ■  palic;  ofiniuriDce  on  catgo  of.  Ml. 

fur  excludini;  a  piucnger  ^rn  (lie  cuddj,  1B& 
iudcbitalu*  count  for  whaiFig«,  lighterage,  ttc.  306. 
iuaaraDce  of,  declaialioDi  on  policiei,  pleaa,  336  lo  346. 
covenanl  od  charlar  piriiei,  471. 


npibi,  M.,  Bnd67!,  n.  (■). 

n  oF  a  ihip  foi  niDoiog  foal  of  plaiD^ 

agaiDit  the  ohdeto  oF  a  iletm  veuel  For  cauiiug  ■  daogeroui  i 
wbereby  plaiatiff'i  veuel  nai  twamped,  6IS. 

plel  ID  ciie  to  ■  declanlioa  for  cireleulj  raunin|t  dowQ  plato 
fendinl  wii  not  poueiicd  oF  ihe  veiicl  wbkh  did  the  lojary, 
dr^cnc*  thai  pilot  on  bnard,  id.,  a.  (u). 

SHIP  AGENT.— Su  AoanT-Bitoiaa. 

tuampnt  igainii,  for  not  procuring  cargo,  fom  9,  p.  fi& 
for  not  ilowiog,  form  10,  p.  66. 

fDrwarding,  form  II,  f.  SI, 

SHIPOWNERS. 

cue  agaiuat,  for  loung  goodi,  &37.— £**  CiBBitu — Sair. 

SHOOTING. 

pleu  in  treipaia  juitifjing  abooiing  dop,  T6S. 
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SOLICITOR.— 5w  Attorwiy. 
count  by,  for  his  bill,  ficc.  67. 

against,  for  negligence,  68,  515. 
plea,  bill  not  delivered  one  month  before  suit,  &c.  252. 

SOLVIT  AD  OR  POST  DIEM.— S^e  Bovd— PAYMEirr— Performanci. 
pleas  of,  to  debt  on  a  money  bond,  450,  445,  n.  (m). 
replication  thereto,  451. 
plea  in  covenant,  498. 

SON  ASSAULT  DEMESNE.— &e  Assault— Dbpence—Trespais. 
plea  of,  in  trespass.  722. 

the  like,  in  endeavouring  to  prevent  plaintifl*  assaulting  a  third  person,  723. 
the  like,  in  defence  of  father,  son,  &c.  724. 
replication  of  excess,  id. 

SPECIAL  COUNT  IN  ASSUMPSIT. 

effect  ofnon  astumpsit  when  pleaded  (o,  217. — See  Non  Assumpsit. 

SPECIAL  DAMAGE.— Sfe  Damages. 
plea  denying,  in  libel  or  slander,  65. 

SPECIAL  DEMURRER,  30.-— See  Demurrer. 

SPECIALTY.— See  Covenant— Debt— Deed— Nos  Assumpsit. 

debt  merged  in,  may  be  ihown  under  non  assumpsit,  227,  233,  n.  (y)« 
when  assumpsit  will  lie,  though  deed,  id» 
piea  that  debt  merged  tK  bond,  233. 

SPIRITUOUS  LIQUORS. 

plea  of  the  Tippling  Act  to  goods  sold,  400. 

SPRING  GUNS. 

case  for  setting,  601. 

STAGE  COACH.— See  Cariiibrs. 

STAKEHOLDERS.— See  Gaming— Money  had,  &c.— Nov  Assumpsit 
when  sued  for  money  had,  S^e,  may  plead  general  issue,  228. 
plea  by,  that  money  deposited  to  avoid  event  of  illegal  lottery,  319. 

STALLAGE. 

indebitatus  count  for,  189. 

STALLS. 

custom  to  erect,  on  a  common  at  fairs,  759. 

STAMP. 

defective,  may  be  shown  under  non  assumpsit  or  any  plea  in  dtnial,  223, 230, 266. 
doubtful  whether  this  defence  can  be  pleaded,  401. 
plea  that  bUl  given  to  banker  fur  unstamped  checks,  287. 

STATUTE. 

taking  away  right  of  action  must  be  pleaded,  230. 

debt  on  various  local  statutes,  437  to  438. 

declaration  in  debt  on  the  Gravesend  Pier  Act  against  a  clerk  for  acting  as  treasurer,  437. 

declaration  in  debt  on  a  byelaw  of  a  corporation  (since  the  Municipal  Act)  against  the 
corporation  for  money  arising  from  the  funds  of  the  corporation,  ordered  by  the  byelaw 
to  be  paid  to  a  burgess,  id, 

against  a  landlord  to  recover  poor  rates  under  local  statutes,  438. 

against  a  commissioner  for  acting  in  a  matter  in  which  he  was  personally  interested  con- 
trary to  the  provisions  of  a  local  act,  id.,  and  Cook  v.  Swift*  14  M.  &  \y.  235. 

against  a  person  for  having  acted  as  couDcillor  of  a  borough  whilst  unqualified,  id» 

against  an  overseer  for  not  making  out  a  burgess  list,  id, 

against  an  overseer  for  selling  goods  for  the  workhouse,  id, 

against  a  stockbroker  for  acting  without  being  admitted,  id, 

for  delivering  sacks  of  coal  in  London  of  deficient  weight,  contrary  to  1  &  2  Will.  4,  c. 
76,, id,;  Collins  v.  Hopwood,  15  M.  &l  W.  458. 

•gainst  the  captain  of  a  ship,  on  6  Geo.  4,  c  125,  s.  70,  for  not  taking  a  pilot  on  board 
who  ofTered  himself,  id. 


torm  of  notice  of  action  utuitr  local  italules,  794. 
demand  of  cop;  and  p«iuiil  oFwirraot,  795. 

Itmufo  ifiuiring  lueh  uetict  l<i  bt  jivot,  7S3,  794. 


cua  againit  owaer  of,  far  inampiDg  plainiilF'i  reuel,  618. 

CIH  for  liiriog  for  an  improper  purpose,  whereby  veue)  forfeited,  517. 

plea  in  Ireipus  jusiifyiug  in  defence  ofpoiuuion  of,  725,  a.  (j). — S 

STOCK. 

iodibi tains  count  for,  IR7. 

eouol  for  not  accepting  Spaniih  eerliBcatet,  id. 

10  recover  eipeniei  lor  nock  loJd  with  bad  title,  199. 
caw  Bgaiotl  ihe  Bank  of  En|;t9Dd  for  not  trantrerring,  619. 
the  like,  agaiott  the  Kaat  Jniiia  Company,  id. 


STOPPAGE  IS  TRANSITU &«  Taovia. 

may  bt  ihoun  in  traetr  uniln-  nn(  poutiud,  6 
plea  of,  by  an  unpaid  coaiignor,  646. 

STRFET.— 5*»Nici.iOENC£— NuiMKca— Way. 

SUfiPtENA. 


a  witneti  for  Dot  obeying. — Stt  Wit 
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SURVEYOR. 

of  a  roadf  token  liable  for  obstructions,  ^c,  619,  n.  (t)» 

SURVEYOR'S  SALARY. 

plea  in  trespass  justifying  distress  for  rate  for,  763. 

SURVIVING. 

defeodant,  corameocement  of  declaration  against,  16. 

plaintitf,  17. 

ezeculnr,  15. 

partner. — See  Partners,  165. 

payee  of  note,  count  by.  172. 

SUSPICION  OF  CRIME.— S«  Imprisonment— Trespass. 
plea  in  trespass  justifying  imprisonment  fur,  735. 

SWEEPSTAKES.— Sm  Gaming. 

plea  that  bill  given  to  abide  the  result  of,  319. 

SWINDLER.— 5m  Libf.l  and  Slandfh. 

case  for  libel  for  calling  plaintiff  a  swindler,  575. 

TAXES. 

declarations  in  covenant  for  Qot  paying,  473,  n.  («). 

TENANCY. — See  Demise- Distress- Landlord,  &c. 
pleas  in  denial  of,  354,  672. 

ichen  to  be  shown  in  actions  for  illegal  distress,  ^c,  533,  n.  (m). 

TENANCY  IN  COMMON  OF  PLAINTIFF  AND  DEFENDANT, 
plea  of,  in  covenant  on  a  lease,  494,  ti  (<). 

cannot  be  pleaded  in  assumpsit, — See  Partners,  229. 

nor  in  trover,  684. 

but  should  be  pleaded  in  detinue,  532,  obs. 

as  to  plea  of,  in  trespass,  see  Wilkinson  v.  Hay  garth,  16  L.  J.  103,  Q.  B« 

TENDER.— Se«  nest  title. 

Assumpsit, 

obs.  on  law  of,  402,  403. 

when  replication  good,  that  a  larger  sum  due  than  that  tendered,  id, 
when  may  be  pleaded  to  a  bill  or  note,  id,  and  404,  d.  (6). 
tender  of  a  larger  sum  will  support  plea  of  tender  of'  smaller,  403,  obs* 
money  must  be  actually  produced,  id, 
or  production  dispensed  with,  404,  d.  (6). 
and  offered  without  condition,  403,  obs. 
plea  of  the  general  issue  except  as  to  part,  and  tender  of  that  part,  403. 
replication,  denial  of  the  tender,  404. 

a  demand  of  the  debt  before  tender,  405. 

of  the  sum  tendered  after  tender,  id, 
a  larger  sum  due  at  time  of  tender,  id. 
Debt, 

form  of  plea  of  tender  in  debt,  465. 

Covenant, 

form  of  plea  of  tender  in,  499. 

Detinue. 

replication  to  a  plea  of  lien,  a  tender  of  its  amount,  507. 

Case, 

count  for  not  restoring  goods  on  a  distress  after  rent  tendered,  544. 
tender  too  late  ajter  impounding,  id, 

TENDER  OF  AMENDS. 

plea  of  tender  of  amends  in  case  by  a  railway  company,  673. 
the  like,  in  an  action  for  an  irregular  distress,  648. 
the  like,  in  trespass  by  a  magistrate,  717. 

TERM  OF  CONTRACT  OMITTED  IN  ASSUMPSIT. 

may  be  shown  under  non  assumpsit,  210.— iSff  Non  Assumpsit. 

TERM  OF  LEASE. 

when  necessary  to  state,  474,  n.  {p)» 


TILLAGES. 

count  b;  ou (going  team t  ror,  110. — Sm  Landlord  und  Teitaht. 
iDdebiuloi  couQl  for,  188. 

TIME.— &.  D»Tt 

pracliet  oi  lo  drclariig,  20,  Obl. 

dtmurrtrfer  omilfiii;  italtmtnt  of,  31,  aod  20,  a.  (&). 
tlaumtnt  af.  IH  i»dihilaliit  taunU,  46,  D.  («). 
pht  ortinw  given  on  a  bill  of  cicbingc,  3d6.--&(  Bili- 

TITLE. 

ofa  decliralion,  1. 

demurrer  for  wroaglj  inliluliug,  30,  31. 

uhm  tillt  ihmtld  it  (kwit  in  ■elimi  im  laaia,  473,  obi. 
cotmaDt  for  breach  of,  by  veadeat  and  Tendon,  488. — Sm  ViiiDOai,  Ac 
cue  for  lUndei  of,  S80. 
pieai  denying,  in  an  action  by  a  leveraioner,  653,  67<k 

uAm  Atuld  be  dinitd  in  cdo,  640,  669. 


TOMBSTONE. 


TRADE. 

indebiiatnt  count  Tor  goodwill  ot,  183. — Sn  tioooottL. 

denial  ibal  plaintiff  eierciicil,  in  ca>e  for  slandering  him  in  it,  B60. 
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TRESPASS. 

gCDeral  obs.  when  the  action  lies,  703,  obs. 

ratification  of  previous  trespau  not  sufficient,  id, 

lies  for  tortious  seizure  of  goods,  id, 

provided  plaintiff  had  possessory  right  or  actual  pottesmn,  id.,  709,  n.  (()*  ^nd  710, 

n.  (x). 
but  not  for  mere  refusal  to  give  them  up,  709,  n.  (t). 
ties  against  a  corporation^  703,  obs. 
**  whereas**  bad  in  commencement  of  count,  id* 
**  contra  paetm**  ** force  and  arms,'*  ^c,  id. 
as  to  costs  in,  704,  obs.,  570,  obs. 

cejtificate  of  reasonable  cause  for  making  aequitlfd  partif  a  defendant,  510,  obt* 
declaration  must  allege  goods  seised  to  bebng  to  plaintiff,  710,  n.  (c). 

Declarations  in. 

1.  To  the  Person. — See  Assault — Defence — Imprisonment. 

for  assault,  battery  and  wounding,  704. 

what  amounts  to  an  assault,  ^c,  704,  obs. 
for  driving  a  carriage  against  the  plaintiff's,  706. 
for  false  imprisonment,  id, 
for  crimioal  conversation,  707. 
by  husband  for  an  assault,  &c.  on  his  wife,  708. 
by  husband  and  wife  for  an  assault,  &c.  on  the  latter,  id, 
for  debauching  plaintiff*s  daughter,  id. 

2.  Personalty, — See  Possession — Property. 

de  bonis  asportatis,  709. 

for  cutting  a  rope  whereby  plaintiff's  boat  was  driven  on  shore,  &c.,  id. 

for  removing  a  tombstone  and  erasing  the  inscription,  id, 

3.  Realty. 

for  trespass  in  a  dwelling-house  and  seiiing  goods  therein,  710, 
for  an  expulsion,  711. — See  Expulsion. 
for  a  trespass  on  land,  stating  various  injuries,  id,^^See  Entry. 
for  mesne  profits  and  costs  of  an  ejectment,  713. 

Pleas  in. 

observations  on  the  plea  of  not  guilty  in  trespase,  714. 

General  Forms  of  Pleat,  fe, 

not  guilty,  714. — See  Not  Guilty. 

not  guilty  to  part  of  the  trespasses,  715. 

accord  and  satisfaction,  id,— See  Accord,  &c. 

judgment  recovered,  id. — See  that  title. 

leave  and  licence,  id. — See  that  title. 

Limitations,  plea  of  the  Statute  of,  716. — See  that  title. 

payment  into  court,  id. — See  that  title. 

tender  of  amends,  717.— 6m  Tender. 
Replication  de  injuria,  obs.  on,  in  trespass,  id. — See  title  De  Injuria. 
new  assignment  of  another  trespass,  general  form  of,  720 — See  New  AtixaiiMBNT. 

1.  To  the  Person, — See  the  various  titles  below. 

Not  Guilty,  720. 

Accident. 

plea  to  a  count  for  running  against  plaintiff's  gig  that  it  arose  from  plaintiff's 
fault,  721. 

Conviction. 

plea  to  a  count  for  assault  and  battery  that  defendant  wai  conTicted  of  the 
assault,  &c.  before  magistrates  nnder  9  Geo.  4,  c.  31,  is.  27, 28. .721. 

Defence  of  the  person. 

son  assault  demesne,  722. — See  Assault — Defence — Impriionmbnt— Sow 

Assault  Demesne. 
that  the  defendant  assaulted  the  plaintiff  in  endeavouring  to  prevent  him  from 

assaulting,  &c.  a  third  person  and  to  preserve  the  peace,  723. 
that  the  defendant  assaulted  the  plaintiff  in  defence  of  tb«  dtfendant'i  fmther  or 

son,  &c,  whom  the  plaintiff  had  attacked,  724. 
replication  de  injuria,  724. — See  De  Injuria. 

of  excess,  to  a  plea  of  son  assault  demeine,  id. 


TBESPASS-i 

Drfinei  irl'  At  ftntuuii 


jiuiificatioa  nf  sn  aiiauli.  Sic.  in  renitiog  a  re*cue  or  caltlc  diitniDcd  d«Di|i 


pita  ID  >D  uiauU  thai  plaintiff  vBi  nDtawfull;  ir 
when  requesteJ,  whereupon  derendant  ai  ten 
defendaat  in  removiag  him,  726.— Sn  AasAi 


I  hons«  aDd  refued  la  Im 
ntof  the  occupier  k«uIu 
T— EiPUUiON— iMpnno] 


other  forms  of  pleai  juilifvinp  io  defence  of  properly,  lie.  728. 
expuliion  from  a  public  hoiue,  id. 

from  a  telect  vestiy,  id, 

from  a  church  for  iadeceal  behaviour  duiiog  lervice,  id. 

fioii)  a  police  office,  id. 

froiD  a  house,  and  law  ai  (o  llie  right  of  landlord  to  eipel  a 
holding  over  pnssesiion,  id. 

10  praieol  forcible  entry  iato  boute,  id. 

r___!i  1 ; 1—    jjjj   ffpijjaiion   of  id  agreemt 


tling  di 


■t  to  ct 


1.  729. 


eipuUion  of  plaintiff',  who  was  defendaol's  aerviol,  from  bii  bouse,  wbkli  be 

refuted  in  leave,  id. 
expulsion  of  ptainiifT  from  a  railway,  and  jusllfyrng  taking  plainlilT  bofore  ( 

magistiBle  under  :!  &  4  Vict,  for  treapatiin^  on  the  railway,  id. 
juMilicalion  of  an  assault  io  defence  of  defendaol'B  aheep  which  plainliff  wiih  i 

alrang  hand  atlempled  to  tale,  id. 
limilar  plea,  id. 
Unv,  «■  niipicbii  thert«f. 
ob.e(VBiion»OQ,7-29. 

diilinflMji  bttwan  arrat  bg  cnniiu'ile  and  primti  perHin,  id.  ab%. 

rtfuiiiWi  0/'  pirn  ^\>mlt/i*mfioB. 

piHiI  ihoulactij'riimirhicli  mtiut: 

dulinctiun  htlana  ftlmia  aud  miidmuanari.  in. 

In  cate  af  affra<)t,  aiailahit  nitul  haa  had  vieu,  id. 

nnleu  dangu-aut  >uui;niJ  jimb,  id. 

uaJQUjidid  pita  a/  Juiiificaliim  afgraraia  damaga,  731,  obi. 

■null  hi  ttitd  oi  thtivgk  a  crinjnirj  thatgi,  id 
plea,  thai  a  burglary  had  been  commiiied  in  defendanl'a  booie,  thai  plaintiff 
was  found  io  a  auapiciou*  manner  near  the  bouae,  wherefore  defeodanrt, 
one  being  a  constable,  look  him  before  a  magistrala  who  lemaaded  kra. 


731. 


•unfiiifd  tu  party  a 
;0,'ob». 
tiiJ.  id. 


rntiiig,  id. 
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TRESPASS— >c<mtifni«d. 

the  like  by  a  haififf  of  an  inferior  courts  737,  n.  (k) 
what  is  a  Local  and  personal  act,  id,  D.(0« 

Nuisance^ 

justification  by  a  Marshal  of  lA)DdnD  that  a  passage  was  ordered  by  the  Lord 
Mayor  lo  be  kept  clear,  that  plaintiff  obstructed  it»  wherefore  defendant 
removed  bim,  737. 

Peaett  breach  of. 

plea  that  plaintiflT  came  to  defendant's  house  in  the  night  and  refused  to  leave, 
wherefore  defendant  attempted  to  turn  him  out,  and  on  his  resistance  caused 
him  to  be  taken  to  a  police  station  and  next  morning  before  a  magistrate,  738. 

Other  forms  injustifcation  of  assault^  ^c.  to  preserve  the  peace,  739. 

plea  of  justification  of  an  assault  and  battery  to  prevent  defendant  and  another 
person  from  fighting,  id, 

in  defence  of  a  third  person,  id, 

in  defence  of  a  house,  police  office,  &c.,  id. 

plea  justifying  the  removal  of  plaintiflF  from  a  church,  he  making  a  disturbance, 
id. 

plea  justifying  the  removal  of  plaintiff  from  a  club  from  which  he  had  been  ex- 
pelled, id. 

plea  justifying  arrest  to  compel  plaintiff  to  quit  defendant's  house,  740. 

the  like  because  plaintiff  attempted  forcibly  to  enter,  and  caused  a  riot  near 
plaintiff's  house,  id. 

plea  under  the  Metropolitan  Police  Act  (2  U  3  Vict.  c.  47),  justifying  giving 
plaintiff  into  custody  for  annoying  the  defendant  and  his  family  by  ringing 
the  door  bell  without  lawful  excuse,  id. 

Justification  under  Civil  Process. 

plea  to  imprisonment,  &c.  justifying  under  a  writ  of  ca.  sa.  against  the  plain- 
tiff, 740. 

similar  justification  under  a  capias  issued  by  order  of  a  judge  under  1  Ac  2  Vict, 
c.  110,  s.  3,  id. 

other  forms  justifying  under  civil  process,  741. 

under  writ  of  detainer  and  replication  no  affidavit  of  debt,  and  other  pleadings, 
&c.  id, 

plea  molliter  manns  imposuit  to  serve  plaintiff  with  a  writ,  replication,  &c.  id. 

by  an  attorney,  id. 

under  an  attachment  out  of  Q.  B.,  id, 

same  out  of  Chancery,  and  replication,  id. 

commitment  for  contempt  of  Court  of  Bankruptcy,  id. 

replication  de  injuria  absque  residue  causae  to  a  plea  of  justification  under  pro- 
cess, 742. 

replication,  that  the  judgment  under  which  the  defendant  justifies  was  set  aside 
by  rule  of  court,  id. 

Justification  under  Criminal  Process. 

under  judge's  warrant  on  an  indictment  foi  perjury,  742. 

Son  assault  demesne,  722,  744. 

Wilful  Trespass, 

plea  to  a  declaration  for  assault  and  imprisonment  that  the  plaintiff  wilfully 
trespassed  in  and  injured  plaintiff's  close,  wherefore  defendant  under  1  Geo. 
4,  c.  56,  took  him  before  a  magistrate,  and  replication  that  the  trespass  was 
not  wilful,  743. 

2.  Personalty. 

not  guilty,  743. — See  Not  Guilty. 
denial  that  the  goods  are  the  plaintiffs,  id. 

what  posseuion  is  necessary  to  maintain  trespass,  trover,  detinue  or  replenn, 

611,  n.(*);  678,  703,  709,  n.  (r)  ;  710,  n.(i). 
vhen  defendant's  possession  of  goods  must  be  proved  in  trover,  679. 
the  like  where  the  declaration  contains  other  charges  than  for  seizing  goods,  743. 
assignees  of  a  bankrupt,  744. 

Bankruptcy, — See  Assignees — Banerupicy. 

plea  of  plaintiff  in  trespass  for  taking  goods,  744. 


TRESPASS— Mslixwil. 

CatlU.  gxadl.  Ift..  dammgtJtataM,  Sie^—Stt  DiaiOK  FuiAHT. 

jauiCciiioD  FoTKiiiDgi&c.,  cMilenndgr  ■  diiimid)m>|«fewtiit.744. 
the  like  hy  \  pound  kecpec  lUling  the  dtliver;  of  lb«  ciille  to  him,  745. 
jutifinlioD  by  >  Jord  ol  i  minor  (or  Miuog  cattle  becinntbej  ' 

on  the  dammDa,  ind  repiicilion  ImiImu  of  the  nmad.  id. 
pin  juilirjing  ihooting  >  dog  for  lieipuiing  ao  ptaii^'i  cloM  iflCT  oolice  ta 

ihe  owner,  id. 
diUo  for  >lt«ckin([  pliiniiS',  id. 
ditto  for  worrying  ibetp,  id. 
plei  jnilirriug  driiiog  pluotiff' t  •heepinlo  a  highmj  becaaee  Ihey  vere  id  dr- 

rendanl  1  clow,  replication  defect  of  fcocci  beiwwa  Ibo  cIok  (rom  vhicli 

Ihej  octped  arid  the  plainliff').  which  defcDdaDt  wai  bonod  to  repair,  id. 
repticatioD  Id  plea*  damage  leiiaQt,  T4G. 

plea  juilifying  thercioavaTaf  goodi  eacumbering  defendant'!  pr«ini«,  id. 
plea  juHifjing{bj  a  inrveyor  under  a  [deal  act)  itmnving  iadden  which  eocud- 

bered  a  ilrcel,  replicaiion,  a  licence  granted  by  tbe  (orveyoi  to  «et  np  Iht 

ladder!  for  buildiog  purpowi,  id. 
Payainl  ^  Mmn  into  CnuTt.^Su  (Ait  liffe,  747. 
PTtettt,  SluTiffi.—Si  ihate  tillti. 

jutificatioo  noder  a  fi.  fa.  agaiail  Ihe  plaiDlilTa  eoodi,  ]das  by  a  sheiiff  lo  iro- 

pais  by  aivgoeea  of  a  binknipt  for  leiiing  the  bankrupt'!  ttoodt.  thai  ibe 

defeadanl  leiwd  nndei  a  6.  fa.  befoie  Git  and  withoot  notice  of  a  pKor  act  of 

baukmplcy.747. 
replication  laa^iinil  a  party  loed  with  tbe  iberiif.  thai  the  j  adgmcDt  wai  on  i 

warrant  of  altarney  given  by  way  of  fraudulent  prefErence,  id. 
nplicaliOD  thai  Ihe  judgment  was  on  a  warrant  of  allDincj.  Ihat  the  Gat  iBntd 

within  two  inonihs  of  the  e<ecution  (nd  tale,  and  that  the  aheriff  uld  Bilh 


in  that  the  judgmt 


ruplcy  and  Gal,  id. 


it  given  bj  way  of  fnnd 


plea  by  a  baililT  thai  he  acted  under  an  altachment  onl  of  Ihe  coddIj  ronrt  ta 
compel  ihe  plaintifT  lo  appear  by  leiung  bia  good*,  replication.  •  aopeiMdcu 
iaiiied,  id. 

3.  RaJl;. 

not  guilty  in  ti«*pau  to  really,  T4S. 
Plfidtayiag  Plaimlff'i  tiiU,  74B. 

plea  that  the  bouae  or  cloae  ia  not  Ibe  pUiiilifF'*,  id. 

■chat  pouuBim  s/' plointi^  irill  nfgslic*  ihii  pita,  74S,  oh*. 

fia»l«  liming  lil/t  and  riglil  muy  liy  nilrii  at^uirt  il,  743.  obi. 


INDEX.  91S 

TRESPASS^emtinued, 

plea  justifyiog  enteriog  a  hoase  because  it  was  let  on  the  tennt  that  if  the 

teoaat  did  Dot  repair,  &c.  the  landlord  might  re>eoter  without  legal  prooeM,— 

and  averriog  non  repair*  &c.  765. 
replication  to  the  last  form,  showing  facts  making  the  defendant  a  trespasser  ab 

initio,  by  converting  goods  which  he  found  in  the  house,  756. 
similar  justification  for  entering  a  farm,  on  the  ground  of  breach,  by  the  tenant, 

of  the  conditions  of  cultivation,  and  also  for  mortgaging  the  lease,  id. 
similar  justification  on  the  ground  that  the  landlord  had  let  the  farm  on  the 

terms  that  after  notice  to  quit  the  incoming  tenant  might  enter, — and  averring 

such  notice,  and  that  defendant  was  the  incoming  tenant,  id, 
plea  justifying  entry  into  a  dwelling-house,  under  a  power  in  a  deed  from  a 

lessee  who  possessed  the  premises  before  plaintiff,  giving  the  plaintiff  colour, 

id. 
plea  of  justification  of  entry  into  a  close  to  hunt,  &c.  under  a  right  granted  by 

a  freeholder  whose  title  accrued  before  plaintiff's.  757. 
iiroilar  plea  under  a  right  created  by  a  tenant  for  life,  by  virtue  of  a  power  con- 
tained in  a  will,  id. 

Alien. 

plea  that  an  alien  holds  a  lease,  757. 

Common  of  Pasture, — See  Common,  757. 

justification  for  entering  land  with  cattle,  &c.  under  a  right  of  common  of  pas- 
ture enjoyed  for  thirty  years,  id, 
replication,  denial  of  the  thirty  years*  enjoyment,  759. 
other  rights  of  common,  id. 

Custom, 

plea  justifying  under,  to  erect  stalls  on  a  common  at  fairs,  759. 

Distrttus. 

plea  justifying  under  a  distress  for  rent,  760. 

replication  to  the  above  plea,  761. 

replication  to  a  plea  justifying  taking  goods  under  a  distress  for  rent,  that  they 

were  privileged  as  being  on  the  premises  in  the  wav  of  tiade,  id, 
plea  justifving  under  a  distress  for  rent  due  for  other  premises,  the  plaintiff 
having  fraudulently  removed  his  goods  to  the  locus  in  quo  to  prevent  a  dis- 
tress, 762. 
replication  that  removal  was  before  rent  due,  id, 
pleadings  where  doors  broken  open,  id. 
fur  nonpayment  of  a  gas  rent,  and  replicatim,  no  summons  before  eonvietion, 

762. 
for  parochial  rates,  763,  770. 
for  inclosure  rate,  sewer's  rate,  S^e,  763. 
for  a  fine  for  contempt  of  court,  seizure  of  weights,  i^e,  id. 

Other  forms  Justifying  under  a  distress  for  other  causes,  762. 

plea  justifying  under  a  judge's  warrant,  for  nonpayment  of  a  gas  rent ;  repli* 

canon,  no  summons  before  conviction,  id. 
for  parochial  rates,  id, 
for  a  rate  under  an  inclosure  act,  763. 
for  a  sewer's  rate,  id. 

for  a  rate  for  surveyor's  salary,  under  13  Geo.  3,  id. 
for  a  fine  for  contempt  of  court,  id. 
seizure  of  defective  weights  under  authority  of  a  leet,  id, 

Eeuements. 

observations  on  pleas  of,  763. 

Fences.'-See  that  title. 

plea  in  trespass  for  entering  close,  and  with  cattle  depasturing,  &o  ,  that  defen- 
dant's cattle  escaped  from  his  adjoining  land  through  the  defect  of  the  fences 
of  plaintiff's  close,  which  he  ought  to  have  repaired,  763. 

Fishery, 

plea  justifying  fishing  oysters  in  a  navigable  river,  764. 

Game. 

plea  in  trespass  for  hunting,  &c.  on  plaintiff's  close,  justifying  as  servant  of 
plaintiff's  landlord,  under  a  reservation  of  the  game  in  plaintiff's  lease,  764. 

plea  to  a  declaration  for  hunting,  Ace.  in  plaintiff's  close,  justifying  by  virtue  of 
the  Game  Act,  under  a  grant  from  plaintiff 's  landlord  of  the  privilege  of 
shooting,  Ace,  the  game  being  reserved  to  the  laodlord,  765. 
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plel,  jailirjiap  cnteriag  ■  cIom  ind  (e'liing  ctllle,  ihit  lh«  clue  <•»  l  cop;- 
hold  in  1  manor  of  whicb  defendiDl  «»  lorJ.  loJ  that  tlia  owner  of  tlu  clot 
died  leaviQg  ■  heriot  due,  wbich  tbe  lonl  Kiied,  766. 

Lanitard  and  Tmant. 

plai  ihat  the  premiiei  wen  held  at  >  rant  under  301.,  and  that  Ihe  teuoct  iru 
delemiided  under  notice  id  qnii,  and  entrj  under  I  &  2  VicL  c.  74..76& 

litamn  Tnimtnlum.—See  that  title,  766. 

Liemet- — Sm  Leatr  akd  Licmci,  7(i7. 

LimiUtion  tf  Acti«u.~Se€  Liuititioh.,  767. 

AtoM  Prafiti,  767. 

X4W  Huign-Kiil  in  Treipaa  to  Rnlty.  767— S«  Nfw  Autcssist. 


plea 

of  iitl.1  of  way,  &c.  768. 

a  tender  made  previoui  la  Ihe  impoui 

:>ling 

Ihe  hou 

.di«K. 

id. 

ei  a  Q.  fa.  by  the 

1  sheriff, 

that  he  conlinued  in  the  houie  an  uni 

ible  time.  &c.  id. 

timilar  nen  aaiignment  thai  the  ahcrilF 

broke 

open  an  outer  doo 

T,  id. 

dIm  to  new  aoigncneDl,  id, 

iudgmenl  by  default  as  lo  the  trespauei 

1  newly  awigned.  rerinqii 

lithinit  It 

10  the  declaration  ai  ibey  relate  lo  tl.i 

»sa  newly  assign 

eul,  770. 

Nuitantt. — Sa  that  tiilt. 

down 

built  upon  a  common,  770. 

P<ryi«i>l  inlv  Court.-Sn  that  litlt,  770. 

Pw  R^tt.~Stt  Ratf,  770. 

PTMtu-iiktr!ff.—Sn  HitH  litlr$. 

juiliGealian  under  ciiit  proceti,  770 
plea  by  ■  iheiiiT,  hii  baililTs.aacI  an 
ing,  &c.  a  hnuae  anil  leiiing  good! 
plea  of  jo.liGcatioD  under  a  li  fa.  7 
plea  to  a  declaminn  for  entering 


'  and  laUni  gnxli. 


id  laiini  gn 
E  properly  of  plaioiifr  and  M.G. ;  Ihaidefec 
M.  G.,  jnalitying  Ihe  u ' 


tb«  goodi  ihenic 

asainat  U.  G.,  jnalifying  Ihe  tale  of  a  moiely,  under  a  li.  fa.  againu  him,  Hi 
llnilar  juatificalion  ander  a  li.  fa.  iutued  on  an  award,  774. 

jntiiGcalion  undei  proceu  of  iofenor  court*.  I'll. 

joatiGcation  by  churchwatdcoa  and  o>ciaecrt  of  la  eipulnoo  from  a  paiiii 
l™is*,urilrr5flGe<i.  3.  c.  12,  s.  H.ei.inj  llic  plalDliH"  col™i,  id. 
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Weiri. 

plea  that  a  weir  was  wroogfully  erected  across  a  navigable  river,  and  law,  783. 

TRESPASSER  AB  INITIO. 

v4ttn  landlord  not,  in  a  distress,  532,  obs. 
matters  making,  should  be  specially  replied  in  trespass,  719. 
replication  making  landlord,  who  entered  in  a  house,  for  convertiog  goods  there,  756. 

TRIAL. 

case  against  a  witness  for  not  attending  on  his  subpoena,  633.— &•  WmiBSs. 

TROVER. 

DeelaratUms  m,  679  to  682. 

general  obs,  as  to  this  action,  678. 
does  not  lie  for  fixtures,  678,  obs. 
distinction  between  trover  and  trespass,  id. 
property  necessary  to  enable  plaintiff  to  maintain,  id, 
must  have  the  possessory  title  or  right  of  possession,  id, 
but  actual  possession  not  essential,  id* 
bailee,  finder,  borrower,  ^c,  may  me,  id, 
conversion,  what  amounts  to,  679,  obs. 

any  partition  not  sufficient,  unless  intent  to  convert,  id, 
nor  refusal  to  allow  an  owner  to  come  on  a  close  to  take  away,  8fc,,  id. 
conversion  by  demand  and  refusal,  id, 

necessary  to  prove,  where  goods  came  lawfully  into  defendants  possession,  id, 
aliter  where  they  came  tortiously  into  his  possession,  id, 
possession  by  defendant  must  be  proved  where,  id, 
refusal  must  be  absolute,  claim  of  right,  ^c,  id. 
what  evidence  of,  against  several  defendants,  579,  n.  (a). 
goods  muu  be  alleged  to  be  **  of  the  plaintiff,"  679,  n.  {b), 
how  to  describe  them  in  the  declaration,  680,  o.  (e). 
damages,  special,  to  what  extent  recoverable,  680,  n.  (d), 
by  assignees  of  a  bankrupt  or  insolvent  for  a  conversion  before  the  bankruptcy  or  in- 
solvency, 680. 
by  assignees  for  a  conversion  after  the  bankruptcy,  681. 
by  executors  for  a  conversion  in  testator's  lifetime,  id, 
by  an  executor  for  a  conversion  after  testator's  death,  682. 
against  an  executor  for  a  conversion  by  the  testator,  id, 
by  and  against  husband  and  wife,  679,  n.  (a). 

what  counts  will  be  allowed  together,  680,  n.  («). 

Pleas  in, 

obi,  on  the  effect  of  not  guilty,  683  to  686. 

denies  the  wrongful  character  of  the  conversion,  683. 
seixure  by  authority  of  law  admissible  under  it,  id, 
K  leave  and  license,  683,  684. 
and  joint  teiutncy,  id, 

sheriffs,  assignees,  execution  creditors,  Sfc,  may  in  general  justify  under  it,  684, 
685. 
obs.  on  the  plea  of  **  not  possessed,"  685. 
lien  admissible  under  it,  684. 

assignees  of  bankrupt  may  show  reputed  ownership  under  it,  685. 
so  also  fraudulent  bill  of  sale,  id, 

or  that  plaintiff  had  allowed  a  third  person  to  sell  to  defendant^  id. 
plea  of  not  guilty,  642. 

that  the  plaintiff  vras  not  possessed  of  the  goods,  686. 

of  property  in  the  defendant,  namely,  that  the  tree  grew  on  a  close  of  wliich  defend- 
ant was  seised  in  fee,  wherefore  he  cut  it,  and  delivered  it  to  K.  R.,  who  delivered 
it  to  plaintiff,  from  whom  defendant  took  it,  giving  express  colour,  id. 

Assignees  of  a  bankrupt. — See  Assigmxxs — Bankrupt. 
general  obs.  on,  687. 

Pleas  in  trover. 

by  assignees,  that  the  plaintiffs  were  not  possessed  as  assignees,  688. 

under  this  plea,  the  trading,  act  of  bankruptcy,  and  petitioning  creditor*s  debt, 
ifc,  may  be  disputed,  687,  obs. 
to  a  declaration  by  asugnecs  of  a  bankrupt  for  not  re-delivering  to  them  goods  with 
which  the  bankrupt  m  entratted  them,  that  the  bankrupt  transferred  them  (since 
PART  U.  3  O 


Itum  a(,  6B9. 
PoyMnf  Into  emrt.—Se*  that  titlt. 
romofploof,  689. 

TRUSTEE. 

at  a  company,  comnietiDenieiit  of  declanlicD  by,  K. 

irhta  lued  t'l-r  manly  Imd,  Ac,  mvii  in  g«Nfnii  dtfnd  mdw  gn 
replicuianlbirplaiDUfTHei  aiK  iiuslai,  in  lunTcr  U  piM  of  bai^ 
efa  public  road,  uhm  liabUJar  eUtnictioiu,  Ijc,,  &19,  D.  (i>.- 
Case — Nviiance. 


TRUTH. 


M  be  tpMull;  pleaded  in  libel,  657,  a.  (c). 


n  of,  7S9.— 5«  CoKMOH. 


UNDERLESSEES.— 5w  Covinamt— Ljuidlobd  AHoTKiiAinw-LuM 

vhtu  liablifor  broken  aicauBU,  tfc.  478,  D.  {k),  Uid  (■>>. 
coTeoiDt  agaiaii,  for  incurring  ■  forfeilure,  485. 

UNDERMINING  HOUSE.— &i  Cah—Housk— Ndisakci. 
cue  for,  ID  pnlHag  down  idjoiniiig  one,  994. 
by  mining.  596,  D.  (o). 

ooera  ofMwers  for  impcaperl*  naUng  draios,'! 
mining  a  party  wall,  S97. 


UNDERTAKER. 
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VENDORS  AND  PURCHASERS  OF  REAL  PROPERTy.-.SM  Aobmt-Pbaud— 

Bali. 

Declarations^ 

vendor  v.  vendee,  for  not  completing  purchase,  190. 

diitinction  when  conveyance  and  payment  are  or  are  not  eontimporaneous  acts, 
id,  n.  (x). 
vendor  v.  vendee,  for  not  accepting  atsignment  of  lease  of  public  house,  and  paying 
for  stock,  &c.  192. 

sufficient  if  plaintiff  have  title,  vjhen  defendant  called  on  to  complete,  id,  n.  (g), 

averment  if  plaintiff  would  not  appoint  appraiser,  193,  n.  {h), 
for  the  price  of  a  freehold  estate  conveyed,  194. 
for  a  premium  on  assignment  of  lease,  id, 
on  a  contract  to  relinquish  in  defendant's  favour  a  bargain  for  sale  to  plaintiff  of  a 

house,  195. 
vendee  v,  vendor,  for  not  conveying,  196. 

for  not  deducing  a  good  title,  id.  n.  (m). 

vendee  must  prepare  and  tender  conveyance,  id,  n.  (n). 

what  damages  recoverable,  197,  n.  (p). 
for  not  delivering  abstract,  198. 
for  selling  with  incumbrances  contrary  to  contract,  U. 
form  where  defendant  waived  delivery  of  abstract,  id* 
for  not  making  a  good  title,  id, 

by  administratrix  v,  vendor,  for  not  delivering  abstract,  id. 
to  recover  expenses  for  defective  title  of  stock,  199. 
references  to  counts  in  covenants  on,  488. 

PUat. 

effect  of  non  assumpsit,  407. 
vendor  v.  vendee,  for  not  completing ;  plea  that  plaintiff  did  not  deliver  abstract,  id, 

that  plaintiff  not  ready  to  convey,  id, 
this  plea  involves  denial  of  plaintiff's  ability  to  convey,  id,  n.  (o), 
similar  plea  in  the  case  of  copyhold  property,  408. 
vendor  v,  vendee  of  leaseholds,  that  plaintiff  not  possessed  of  the  term,  id, 
objections  posterior  to  lease  sold  should  he  specially  pleaded,  id,  n.  (9). 
plea,  no  convmnce  tendered,  408. 

vendee  v,  vendor,  that  plaintiff  discharged  defendant  from  delivering  an  abstract,  id. 

that  an  abstract  was  delivered*  and  plaintiff  made  no  objection  in 
time,  410. 

VENDOR  AND  VENDEE  OF  GOODS.— &e  Sale,  &c  385. 

VENUE. 

when  improperly  laid,  objection  should  be  pleaded,  737,  n.  (%)• 
or  taken  on  demurrer,  2,  n.  (d), 
how  to  be  stated  in  commencement  of  declaration,  2. 
form  of  demurrer  for  omission  of,  in  declaration,  31. 

VERDICT. — See  Judomskt  bbcotsbbd. 

VERIFICATION. 

form  of  conclusion  of,  22. 

of  demurrer  to  plea  improperly  concluding  with,  37. 

VESTRY. 

plea  in  trespass  justifying  plaintiff's  expulsion  from,  728. 

VICINAGE. 

common  per  cause  de,  557,  n.  (n),  and  529,  n.  (e). 

VOTE. 

debt  for  bribery  of,  424. 

case  for  refusing  plaintiff's,  at  an  election,  601. 

WAGER. — See  Feionbd  Issvb — Gaming. 

eontractfor,  cannot  be  enforced,  319,  obs. 
plea  that  billgiven  to  secure,  319. 

WAGES.— 5m  Mastse  and  Servant. 
count  by  servant  for,  160, 161. 
pleas  to  actions  for,  231, 363. 

3o2 


couDl  foi  whirTige,  warehoiue  ro 


WARRANT  OF  ATTORNEY.-Sm  AH.oN.M-SiiEHirr. 

replictiioQ  iliit  judgmcct  mi  on,  not  filed  wiibin  twenly-ane  days,  I 
MM  lor  maliciDui  iiresloD,  without  legird  to  iIcre»ancc,SB5. — Set 
replicalbn  in  iretpu*,  ibit  judgmenl  rooDded  aa  fiaudulent  wiiraot, 

WARRANTY.— Su  Ciii— DicErr-FniuD. 
Dtelatatimii  in  tutumpiil. 

net  implied  on  ule  of  goodi,  200,  obc. 

iictpiim,  Bunu/arlurid  goodi,  id.  aod  203,  n.  (6). 

ordtrtd  fur  particular  purpoit.iOO,  ob». 


Ihai  miDUbctured  ([oodi  wera  fit  for  Iba  puiposv 

boDglii,  a03. 
tbil  lemons  sold  by  inctioD  weis  Ijibon  lemoDi,  2< 
Ihal  piclurei  weie  by  CBDaleiti,  305. 
OD  an  eichanga  of  bants,  id. 
ibat  seller  of  goods  bad  powei  to  mII,  id. 

Plat  in  auumpiil. 

denial  thit  ■  oarnated  hone  was  UDMrnad,  410. — Stt  SiiMM.!. 
that  defeDdaDl  deiiiered  anolher  bane  in  aaliifaclioD,  id. 
Can  Bgaiiul  tbe  aeller  of  goodi  for  a  falsa  warraoty,  547. 

no  aitioa  tiiij'ar  J'alit  Ttprtuntttioa  baaifidtrntadt,  tinim  i 
Set  olhei  ^rmi  uadfcc  the  head  t'aiuii. 
coie  for  atlling  a  falsely  wamaled  gua  to  A.  far  [Jainliff'a  n 
injured  plainliff,  564. 

rfftcl  of  nol  guilty  lo  ocHoBi/nr  bnktn  hutonIj,  639.-5 

WASTE.— fi«  LilKDLOBP  AND  TiNANT— ReCTOK— RlVliatON. 

DitlarBtieai^ 

vh«a  oiu  uriJl  'ia/sr,  658. 

fttgaguaf  Uutt  may  minlaiti  can/or,  id. 
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WATERCOURSES. 

Deelarationt  in  eau, 

obi,  on  th$  remidyfor  an  obstruction  ofy  622. 
whgn  tretpasi  and  vhtn  can  the  proper  form,  id. 
rights  tf  different  owners  of  land  on  a  stream,  id. 
iaw  of  subterranean  and  artificial  watercourses,  id. 
Prescription  Act  as  applicable  to,  id. 
licenses  to  make  drains,  8{e.  623,  obs. 
how  to  declare  in  actions  for  disturbing,  id. 
cause  of  obstruction  should  be  accurately  stated,  id, 
when  damage  too  trifling  to  sustain  action,  625,  n.  (m). 
for  obfltiucting  water  from  nowiog  to  plaintiff's  mill  and  causing  it  at  other  times  to 

rush  with  unusual  force  against  plaintiff's  close,  623. 
against  the  occupier  of  land  for  improperly  keepin|;  open  the  hatch  of  a  reservoir 
connected  witn  a  stream,  whereby  plaintiff's  mill  was  not  sufficiently  supplied 
with  water,  625. 
for  spoiling  the  water  of  a  stream  which  flowed  through  the  plaintiffs  bleaching 

ground,  626. 
against  the  commissioners  of  a  level  for  stopping  up  a  drain  which  drained  plaintiff's 

land,  628. 
for  mooring  a  vessel  in  the  Thames  opposite  plaintiff's  wharf,  and  thereby  preventing 

the  access  of  vessels  thereto,  id, 
for  diverting  water  from  plaintiff's  mill,  &c.,  by  making  cuts  from  the  stream  and 

not  keeping  the  banks  in  repair,  &c.,  630. 
eeneral  count,  not  showing  mode  of  diversion  of\water  from  mill,  id. 
for  lowerinpf  banks  and  making  a  weir,  and  thereby  causing  water  to  flow  iiregularly 

to  pluntiff's  mill,  id, 
for  suffering  a  ditch  to  be  choked,  which  it  was  defendant's  du^  to  cleanse  (as 
occupier  of  an  adjoining  close),  whereby  the  water  overflowed  plaintiff's  close,  id. 
for  stopping  a  gutter  in  defendant's  yard  through  which  the  refuse  water  and  eaves 

droppings  from  plaintiff's  house  were  carried  away,  id, 
for  injuring  plaintiff's  land  by  causing  a  watercourse  to  flow  with  unusual  force, 

&c.,  id, 
for  removing  a  hatch,  whereby  plaintiff  could  not  work  his  mill,  id, 
against  a  nuller  for  an  improper  elevation  of  his  hatch  and  millhead,  id, 
for  an  injury  to  the  plaintiff's  reversion  in  a  close  by  an  interruption  of  a  right  to 

irrigate  the  same  by  a  watercourse,  631. 
for  the  like  injury,  and  for  discharging  into  the  stream  water,  &c.,  from  pita  in  which 

iron  was  deposited,  and  from  copper  works,  id. 
for  obstructing  plaintiff  in  his  right  to  water  cattle  at  a  pond  and  take  the  water  for 

domestic  purposes,  id, 
for  making  public  works  so  carelessly  that  water  flowed  over  plaintiff's  land,  id, 
against  a  canal  company  for  not  managing  the  canal  according  to  an  act  of  parlia- 
ment, id. 

Pleas  in  ease, 

for  obstructinPf  674. 

denying  the  plaintiff's  right  to  the  use  of  the  water,  id. 

to  a  declaration  for  lowering  a  weir  and  thereby  obstructing  the  water  from  flowing 
to  plaintiff's  mill,  that  for  twenty  ^ears  before  suit  the  defendant  had  a  right  to 
lower  the  weir  for  the  purpose  of  irngation,  675. 

to  a  declaration  against  sewer  commissioners  for  obstructing  a  drain,  that  the  ob- 
struction was  necessary  to  enable  them  to  make  a  weir,  ocC|  according  to  their 
statute,  id. 

Pleat  in  tretpast, 

justifying  going  on  to  a  close  to  repair  banks  of  a  stream,  783. 
of  right  to  fetch  water  from  a  pond,  id. 


WAY. 


case  for  obstructing,  ohs,  on,  631. 

if  way  public,  plaintiff  must  show  special  damage,  631,  obs. 

private  way  how  claimed,  id, 

means  of  obstructing,  must  be  shown,  632,  n.  (c). 


common  form  for  obstructing  a  private  right  of  way,  632. 

for  obstructing  a  public  highway,  showing  special  damage  to  the  plaintiff  as  occupier  of  a 

shop,  Ace.  on  the  highway,  and  law,  633. 
for  placing  rubbish  on  a  highway,  which  caused  plaintiff  to  fall  into  a  canal,  id. 


plea  is  cue  deaf  id;  tdRlniiff't  right  of  wty,  676. 
plea  in  ireipaM  juaurjing  iciHiriDg  plualifT  rrom  apauagt  in  tt 
be  kept  cl»i  t^  Ibc  Lord  Ma;or  oi  Loodoa,  73T. 

ok.  (HI  pUai  ID  lrupiui,7iuli/i|i>i|:  unrjfr  a  right  ofvai),  TTS 
plM  uodcr  tba  Preicnplina  Acl  of  a  private  right  of  waj,  777. 
jjutiStatim  by  IruMcH  ef  a  road  uniln-  a  taetl  Ml  ta  mfa 

■■  <i>- . 

replinlioD  denjriDg  the  right  of  way,  780. 

piainli^  nay  ihrne  umlfr  1^1  tranrx  lAat  tht  right  of  way  w 

yom  only,  id^,  D.  (a), 
at  that  thi  way  hat  bttn  exliaguiihtA  by  vnitjr  B/peutaiim,  U 
or  that  it  kai  ifcn  tiyfoytd  £•/  iMallk,  or  fry  grant,  or  in  al 
l*r«M«d,  id. 
raplication  to  a  plea  of  forty  jrean'  enjojtoeDt  of  a  vaj,  lenaocy  E 
pita  ofa  light  of  way  by  gniDl,  781. 

by  immeniorial  picHiiptioD,  id. 
by  neceuity,  id. 
new  aaalgDnitDt  utn  nam,  768. 

nplicatioB  to  plea  of  twenty  yean'  enjoymeDl  of  way,  Ijceiiea,  76! 
whm  liemt*  may  bi  f  iccn  in  tciJiiici  unJir  traVTU  of  tht  wt 
plea  of  juitiGcatian  under  a  public  right  of  way,  id. 
plea  juili^ng  treapawiDg  oa  a  railway,  7B3. 
repluMlicn  of  a  cuttom  to  plea  of  right  of  way,  id. 
denmrrer  for  replying  de  injuria  to  plea  of  right  of  way,  43. 

WEIQHT8,  FALSE. 

plat  in  tieipaw  juiti^iog  aeiture  of,  763. 

WEIR. 

caie  (or  wraogfully  tmcia^,  630. 
plMtn  caaajoitifyiDg  making,  STS. 
in  tiaapaai  juUifytDg  pioatntiog. 


WHABF.      ■ 

indabitatni  count  for  wbatftge,  20G, 

eaie  for  obatmcliDg  the  acceat  to  plaintiff'!  wharf,  S 
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WILL,  ANNUITY-H»ntinti«2. 
denial  of  the  will,  702. 
denial  of  the  bequest,  id, 
that  the  testator  was  non  compos,  id* 

that  the  annoitant  (a  widow)  committed  adulteiT»  and  replicatioD,  abaeace  of  the 
husband  for  seven  years  without  being  beard  o^  id, 

WINDOWS.— See  ANasNT  Lights— Case. 
case  for  obstructing  the  light  to,  51 3. 
the  like  for  continuing  an  obstruction,  514. 
the  like  by  a  reversioner  against  a  railway  company,  515. 
plea  in  case  denying  right  to,  644. 
justi^ng  obstructing  under  railway  act,  id,,  n.  (t). 

WITVESS. 

indebitatus  count  by,  for  his  expenses,  206. 
case  for  arresting  a  privileged  witness,  585. 

ease  against  a  witness  for  not  attending  un  his  subpoena  at  a  trial,  whereby  the  plaintiff 
was  obliged  to  withdraw  the  record  before  the  cause  was  called  on,  633. 
not  nece^tary  that  jury  should  be  sworn,  634,  n.  (e). 
for  not  appearing  as  a  witness  in  an  action  ojf  ejectment,  id, 
when  subpcsna  should  be  served,  id, 

shown  to  witness^  634,  n.  (g), 
reaaonable  sum  for  expenses  to  be  tendered,  634,  n.  (^). 
must  allege  that  plaintiff  had  good  cause  of  action,  635,  n.  (k), 

and  that  witness's  evidence  was  material,  635,  n.  (I), 
calling  witness  on  subpima,  whether  necessary,  635,  n.  (m). 
form  where  plaintiff  nonsuited  in  conse^ience  qf  defendant's  not  appearing,  635, 

n.  in), 
various  pleas  in  actions  against,  for  not  attending  a  subpoena,  677. 

WOOLFULLER. 

plea  of  lien  by,  504. — 5ee  Lien. 

WORK  AND   MATERIALS.— 5ee  Aobnt— Broker— Common  Counts— Master  ind 
Servant. 
common  indebitatus  count  for,  in  assumpsit,  46. 

in  debt,  413. 
when  it  will  lie,  45. 

when  to  declare  specially,  206,  207,  obs. 
when  damages  claimed,  207,  obs. 
when  to  be  paid  by  bill,  id, 
extra  work,  when  recoverable,  id* 
when  work  not  completed,  id. 
when  to  declare  for  not  accepting  article,  id, 
special  count  for  work  done  under  an  sgreement,  208. 
for  discharging  plaintiff  from  completing  work,  id, 
against  a  workman  for  bad  work  and  materials,  &c.  209. 

effect  of  non  assumpsit  when  pleaded  to  indebitatus  count  for,  231. — See  Now  As- 
sumpsit. 
may  show  under  it  that  work  was  unskilfully  done,  id, 
or  was  to  be  done  for  money  out  of  pocket,  id, 
or  on  a  condition  not  performed,  id, 
when  set-off  may  be  shown  under  it,  id, 

may  show  under  non  assumpsit  justifable  dismissal  of  servant,  id* 
or  that  plaintiff  was  defendant's  mistress,  id, 
plea  that  work  was  of  an  illegal  or  immoral  nature,  411. 

WORKMEN. 

case  for  enticing  away,  590. 

WOUNDING. — See  Afpray — Battery — ImprisohmSnt— Trespass; 
count  in  trespass  for,  law,  &c.  704. 

may  be  Justified  in  self  defence,  722,  n.  (g). 
but  not  by  way  of  revenge,  itl, 

cannot  be  justified  in  defence  of  house,  unless  fcftce,  ^c,  726,  obs.,  and  727,  n.  (y) 
and  (s). 


ff. 
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